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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 



Hûn. OLIVER WENDELL HOLMES, Circuit Justice Washington, D. 0. 

Hon. GEORGE H. BINGHAM, Circuit Judgc Manchester, N. H. 

Hon. CHARLES F. JOHNSON, Circuit .Tudge ,.. Portland, Me. 

Hon. GEORGE W. ANDERSON, Circuit Judge Boston, Mass. 

Hon. CLARENCB HALE, District Judge, Maine Portland, Me. 

Hon. JAMES M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littleton, N. H. 

Hon. ARTHUR L. BROW>f, District Judge, Rhode Island Providence, R. I. 

SECOND CIRCUIT 

Hon. LOUIS D. BRANDEIS. Circuit Justice ' Washington, D. C. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADE ROGERS, Circuit Judge New Haven, Conn. 

Hon. CHAItLBS M. HOUGH, Circuit Judge New Yorlt, N. Y. 

Hon. MARTIN T. MANTON, Circuit Judge New York, N. Y. 

Hon. EDWIN S. THOMAS, District Judge, Connecticut New Haven, Conn. 

Hon. THOMAS I. CHATFIBLD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. EDWIN L. GARVIN, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwlch, N. Y. 

Hon. LBARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN CLARK KNOX, District Judge, S. D. New York New Y'ork, N, Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York ,. Buftalo, N. Y. 

Hon. HARLAND B. HOWE, District Judge, Vermont .'.Burlington, VL 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburgh, Pa. 

HoQ. VICTOR B. WOOLLBY, Circuit Judge Wilmington, Del. 

Hon. THOMAS G. HAIGHT, Circuit Judge Jersey City, N. J. 

Hon. HUGH M. MORRIS, District Judge, Delaware Wilmingion, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hou. CHARLES F. LYNCH, District Judge' Newark, N. J. 

Hon. J. WAHRi;N DAVIS, District Judge, New Jersey Trenton, N. J. 

Hon. J. WHITAKER THOMPSON, District Judge, E. D. Fennsylvanla. . .Philadelphla, Pa. 

Hon. OLIVER B. DICKINSON, District Judge, B. D. Peuasylvania Philadelphla, Pa. 

Hon. CHARLES B. WITMER, District Judge, M. D. Pcnnsylvania Sunbury, Pa'. 

Hon. CHARLES P. ORR, District Judge, W. D. Fennsylvanla Pittsburgh, Pa. 

Hon. W. H. SBWARD THOMSON, District Judge, W. D. Fennsylvanla Pittsburgh,' Pa. 

'Appointment conflrmed July 1, 1919. 



VI 257 FEDERAL KEI'OIITBB 



FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Waslilngton, D. C. 

Hon. JETER C. PRITCHARD, Circuit Judge Aslieville, N. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Washington, D. C. 

Hon. CHARLES A, WOODS, Circuit Judge Marion, S. C. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, B. D. Nortli Carolina Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. Nortli Carolma Grceusboro, N. C. 

Hon. HENRY A. MIDDLKTON SINUÏII, District Judge, E. D. S. Cliarleston, S, C. 

Hon. JOSEPH T. JOHNSON, District Judge, VV. D. S. C". Greenviile, S. G. 

Hon. HENRY H. WATKINS, District Judge, W. D. s. C.= Andersen, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, B. D. Virginia Richmoud, Va. 

Hon, HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G.DAYTON, District Judge, N. D. West Virginia Philippl, W. Va. 

Hou, BENJAMIN F. KBLLER, District Judge, S. D. West Virginia.... Cùarlestoa, W. Va. 



FIFTH CIRCUIT 



Hon. JAMES CLARK McREYNOLDS, Circuit Justice Washington, D. C. 

Hon. DON A. FARDEE, Circuit Judge Atlanta, Ga. 

Hon. RICHARD W. WALKER, Circuit Judge Huntsville, Ala. 

Hon. ROBERT LYNN BATTS, Circuit Judge' Austin, Tex. 

Hon. HENRY D. CLAYTON, District Judge, N. and M. D. Alabama....Montgomery, Ala. 

Hon. WILLIAM I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. ROBERT T. EBVIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WILLIAM B. SHEPPARD, District Judge, N. D. Floritia Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Florida Jacltsonvilie, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga, 

Hon. SAMUEL H. SIBLBY, District Judge, N. D. Georgia- Athens, Ga. 

Hon. BEVERLY D. EVANS, District Judge, S. D. Georgia Savannah, Ga. 

Hon. RUFUS E, FOSTBR, District Judge, B. D. Louisiana New Orléans, La. 

Hon. GEORGE W. JACK, District Judge, W. D. Louisiana Siireveport, La, 

Hon. EDWIN R. HOLMES, District Judge, N. and S. D. Mississippi Jackson, Miss. 

Hon. GORDON RUSSELL, District Judge, E. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. JAMES CLIFTON WILSON, District Judge, N. D. Texas Ft. Wortb, Tex. 

Hon. DUVAL WEST, District Judge, W. D. Texas San Antonio, Tex, 

Hon. JOSEPH C. HUTCHBSON, Jr., District Judge, S. D. Texas Houston, Tex, 

Hon. WILLIAM R. SMITH, District Judge, W. D. Texas El Paso, Tex. 

SIXTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON, Circuit Judge» Cincinnati, Ohlo. 

Hon. LOYAL B. KNAPPEN, Circuit Judge Grand Raplds, MIch. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Raplds, Mlch. 

Hon. ANDREW M. J. COCHHAN, District Judge, E. D. Kentuciiy Maysvlile, Ky. 

Hon. WALTBR EVANS, District Judge, W. D. Kentucky Louisville, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, B. D. Micliigan Détroit, Mich. 

Hon. CLARBNCB W. SESSIONS, District Judge, W. D. Micliigan Grand Rapids, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohio Toledo, Ohio. 

Hon. D. C. WBSTE.NTHAVBR, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. JOHN E. SATBR, District Judge, S. D. Ohlo Columbus, Ohio. 

Hon. HOWARD C. HOLLISTBR, District Judge, S. D. Ohio Cincinnati, Ohlo. 

Hou. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee. .KnoxvIUe, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphis, Tenu. 

SEVENTH CIRCUIT 

Hon. JOHN H. CLARKE, Circuit Justice Washington, D. O. 

Hon. FRANCIS B. BAKER, Circuit Judge Ooshen, Ind. 

Hon. JULIAN W. MACK, Circuit Judge Chicago, 111. 

Hon. SAMUEL ALSCHULER, Circuit Judgo Chicago, 111, 

» Died May 8, 1919. * Resigned Angust, 1S19. 

* Appointed Juiy 22, ]919, to succeed *■ Appointed August y, 1919. 

Joseph T. Johnson. "^Retired pursuant to the statute. 
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Hon. EVAN A. EVAXS, Circuit Judge Baraboo, Wis. 

lion. GEOltOB T. PAGE, Circuit Judge Pcoria. III. 

Hou. KEXESAW M. LAXDIS, I)i;;lrict Judge, N. D. Illinois Chicago, III. 

Hon. GBCilGE A, CAiiPBXTBR, District Judge, N. D. Illinois Chicago, 111. 

Hon. LOUIS ICITZIIEXKY, District Judge, S. D. Illinois Bloomington, 111. 

Hon. GEORGE W. ENGLISH, District Judge, E. D. Illinois Banville, 111. 

Hon. ALIiEUT U. AiXDKRHON, District Judge, Indiana Indianapolis, Ind. 

Hon. FERDINAND A. GElGEll, iJistrict Judge, B. D. Wisconsin Milwaukee, Wis. 

lion. ARTHUR L. SANISORN, District Judge, W. D. Wisconsin Madison, Wis. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DBVANTER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. WALTER I. SMITH, Circuit Judge Couucil Bluffs, lowa. 

Hon. JOHN E. CARLAND, Circuit Judge Washington, D. C. 

Hon. KIMBROUGH STONB, Circuit Judge Kansas City, Mo. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. FRANK A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY T. RBED, District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADB, District Judge, S. D. lowa lowa City, lowa. 

Hon. JOHN C. POLIX)CK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Mlnn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Minneapolis, Minn. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGII, District Judge, W. D. Missouri... Kansas City, Mo. 

Hon. THOMAS C. MUNGBR, District Judge, Nebraska Lincoln, Neb. 

Hon. JOSEPH W. WOODROUGH, District Judge, Nebraska Omalia, Neb. 

Hon. COLIN NBBLBTÏ, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. ROBERT L. WILLIAMS, District Judge, E. D. Oklahoma MusKugee, 0kl. 

Hon. JOHN H. COTTBRAL, District Judge, W. D. Oklahoma Guthrie, 0kl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sloux Falls, S. D. 

Hon. TILLMAN D. JOHNSON, District Judge, Utab Ogden, Utah. 

Hon. JOHN A. RINER, District Judge, Wyomiug Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. BRSKINE M. ROSS, Circuit Judge Los Anyelea, Cal. 

Hon. WILLIAM W. MOUliOW, Circuit Judge Ban Francisco, Cal. 

Hon. WILLIAM H. HUNT, Circuit Judge Washington, D. C. 

Hon. WILLIAM H. SAWTELLB, District Judge, Arizona Tucson, Ariz. 

Hon. BENJAMIN F. BLEDSOB, District Judge, S. D. Callfornia Los Angeles, Cal. 

Hon. OSCAR A. TRIPPBT, District Judge, S. D. Calilornia Los Angeles, Cal. 

Hon. WILLIAM C. VAN FLEET, District Juûge, N. D. Calilornia San E'rancisco' Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. Calilornia San Francisco, Cal. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idaho'. 

Hon. GEORGE M. BOUHQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FAURINGTON, District Judge, Nevada Carson City, Nev." 

Hon. CHARLES E. WOLVERTON, District Judge, Oregon Portland, Or! 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, B. D. Washington Spokane, Wash! 

Hon. EDWARD E. CUSHMAN, District Judge, W. D. Washington Seattle, Wa.sn! 

Hon. JERBMIAH NETERER, District Judge, W. D. Washington Seattle, Wash. 
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CASES 

ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



KEITH LrilBER CO. v. HOUSTON OIT. CO. OP TEXAS et al. 
(Circuit Court of Appeals, Fifth Circuit. April 2, 1919.) 
No. 3220. 

1. Receiveks <S=204 — Receiversiiip Suit— Disciiaroe— Ancillary Suit. 

Decree discliarging receivers of lumber conipaiiy and an oll corapany, 
and turnlng tlieir properties over to the con)pauies under recited terms, 
did not destroy tlio jurisdiction of the court, which had previously 
attached, over an ancillary suit by tlie receiver of tlie oll company 
agalnst a second lumber canipany, which had been made a party to 
the receivership suit by an amended blll. 

2. Kecetvers ®=3l78 — Actions— Parties— Suit for Timber. 

Lumber comi^any held not a necessary party to suit ancillary to re- 
ceivership proeeedings by receiver of oil company against a second lum- 
ber Company for the timber on certain land as to wliich the first lumber 
company had a stumpage contract, which did not place ownershlp of 
the timber In it. 

3. Appeal and Error <®=3684(4) — Review— Motion to Dismiss— Absence op 

Evidence. 

Where testimony, on which the action of the District Judge in deny- 
ing motion to dismiss suit on ground Its sub.iect-matter had been de- 
stroyed was based, is not in the record, the Circuit Court of Appeals 
cannot détermine that the action taken was erroneous. 

4. Acknowledgment <©=352 — Signing and Delivery— Inference prom Ac- 

knowledgment. 

The acknowledgment of a deed, as recited in the record, carries wlth 
it the necessary inference of signing, and delivery also may be inferred 
from acknowledgment, though it is not a necessary Inference. 

5. Deeds <S='208(1) — Delivery— Sufficiency op Evidence. 

In suit by a receiver for an oil company and a lumber company 
against another lumber company for the timber on certain lands, évi- 
dence consisting of the fact of payment, of the signing of the deed, 
of the fact of acknowledgment, and the duty and obligation nnder 
which the grantor was at the time to hold the deed for the plaintifE 
lumber company, held sufflcient to support fluding of delivery. 

6. Estoppel <©=»37 — After-Acquibed Title. 

A deed using the words "grant, sell, and eonvey," not "qultclaim," and 
conveying property by spécifie description, not merely the "Interest" 
owned by the grantor, was effective to pass an after-acquired title. 

(Ê=For Dther cases see same topic & KEY-NUMBER ia ail Key-Numbered Dlgests & Indexes 
257 F.— 1 
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7. PeOPEETY <S=59 TiTLE— SuFFICIEÏfCY OF EVIDENCE. 

In suit by receiver of an oU company and a lumber eompany asalnst 
another lumber company for the timber on certain lands, évidence 
held sufficient to autliorize flndiag tliat title at the time of institution 
of the suit was in plaintiff lumber company and the oil company. 

8. ESTOPPEL ®=33(1) — Evidence <®=>272 — Estoppel by Eecord— Declaba- 

TioNS Against Intekest. 

Exeerpts frorn a pleading introduced by défendant In an equity suit 
are to be taken as évidence of the efforts of the sevoral parties to pro- 
cure advantage over their adversaries, rather than as matter in cs- 
toppel, or as déclarations against interest, to be taken advantage of by 
one not a party to the suit. 

9. AppEAt AND Errob <S=>1051(1) — Harmless Ebrob— Evidence. 

The erroneous introduction in évidence of a decree was harmless, 
where there was ample évidence outside of the record to show the 
fact of title for which the decree was used. 

10. Vendor and Pubchaseb ©=3242 — Deeds— Registbation— Peotected 

CLASS— BUBDEN of PROOF. 

In View of Rev. St. Tex. 1911, art. 6824, requiring reglstration, but de- 
claring a deed valid, though unrecorded, as to ail subséquent purchas- 
ers wlth notice or without valuable considération, so making it vold 
only as to purchasers for value without notice, a person undertakiug 
to establish the invalidity of a deed lias the burden to prove he is with- 
in the protected class. 

11. Vendok and Purciiaser <S=»244 — Innocent Purchasee foe Value— Suf- 

FiciENCY OF Evidence. 

In suit by receiver of an oil company and a lumber company for the 
timber on certain land, évidence held to justify finding that défendant 
lumber company was not an innocent purchaser for value. 

12. Lis Pendens i®=524(1) — Receivebship StJiTS— Inventoby and Possession 

BY Eeceivehs. 

Where the timber on certain land had been inventoried as part of 
the estâtes of a lumber company and an oil company, involving which 
receivership suits were pending, and the timber was in the custody of the 
receiver, it could not be purchased from third person without notice 
on account of the lis pendens. 

13. Appeal and Error ©=931(6) — Prebumptions Favoring Court Below— 

Impropeh Evidence. 

Where the trial was by the court, it will be assumed that no improper 
évidence was considered. 

14. Covenants iS=>2 — Warranty of Title Not Owned— Right of Grantbe. 

There is nothing to prevent a person frorn warranting title to land 
that he neither owns nor claims, and the grantee had a right to stand 
on the terms of his deed. 

Appeal from the District Court of the United States for the South- 
ern District of Texas ; WaUer T. Burns, Judge. 

Suit by the Houston Oil Company of Texas and its receiver against 
the Keith Lumber Company and others. From judgment for plain- 
tiffs, défendant company appeals. Judgment modified, and, as mod- 
ified, affirmed. 

C. L. Carter, of Houston, Tex. (Geo. D. Anderson, of Beaumont, 
Tex., W. A. Parish, of Houston, Tex., Anderson & Masterson, of 
Beaumont, Tex., and Baker, Botts, Parker & Garwood, of Houston, 
Tex., on the brief), for appellant. 

H. O. Head, of Sherman, Tex., and T. M. Kennerly and E- E. 
Townes, both of Houston, Tex. (Fred L. Williams and Kennerly, 

<g=3For other cases see same topic & KBY-NUMBER iu ail Key-Numbered Digests & Indexes 
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Williams, Lee & Hill, ail of Houston, Tex., and Head, Dillard, Smith, 
Maxey & Head, of Sherman, Tex., on the brief), for appellees. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

BATTS, Circuit Judge. Suit was by the Houston Oil Company of 
Texas and its receiver against Keith Lumber Company and others, 
for the timber on section 102, certificate 120, T. & N. Ô. Ry. Co., in 
Hardin and Jefferson counties, Tex. C. M. Votaw, patentée, is the 
common source of the respective claims to title. After the timber 
deed from Votaw (acknowledged in 1902), under which complainants 
claim, but prior to its registration in 1906, Votaw made a conveyance 
of the land in 1905, under which Keith Lumber Company asserts title, 
questioning the exécution and validity of the prior deed, and the ac- 
quisition of rights under it by complainant, and claiming to be an 
innocent purchaser for value, without notice. 
Matters for considération are: 

I. — Jurisdiction. 

II. — Parties. 

III. — Dismissal. 

IV. — Title of Houston Oil Company. 

(1) Deed from Votaw to Kirby Lumber Company, 

(2) Sale before acquisition. 

(3) Validity of deed. 

(4) Passage of title from Kirby Lumber Company to Hous- 

ton Oil Company. 

(a) Contract with Kirby. 

(b) Trust relation of Kirby Lumber Company. 

(c) Pleadings and decree in equity No. 54. 
V. — Title of Keith Lumber Company. 

yi. — Défendant as innocent purchaser for value. 

(1) Burden of proof. 

(2) The évidence. 

(a) Testimony of Kirby and Keith. 

(b) Contract of Keith Lumber Company with J. N. 

Votaw and Turner. 

(c) Lis pendens. 

VIL — Errors assigned as to admission of évidence. 
VIII. — Liability on warranty. 
IX.- — Modification of judgment. 

[1] I. — Jurisdiction. — This suit, instituted in the Southern district 
of Texas, involves title to real property situate in the Eastern dis- 
trict of that State. None of the défendants résides in the Southern 
district. On January 28, 1904, the Maryland Trust Company filed 
suit in the Southern district against the Kirby Lumber Company and 
the Houston Oil Company of Texas for debt and foreclosure, and 
prayed for appointment of receivers for the companies. On March 
17, 1904, permanent receivers were appointed for each company. 
This instant suit is ancillary to the main receivership case. The state- 
ment of appellant that it was not made a party until after the prop- 
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erty had been withdrawn from the custody of the court and ordered 
returned to its owners is not sustained by the record. It appears that 
the Keith Lumber Company was impleaded by an amended bill, filed 
on December 29, 1908. On July 28, 1908, a decree was entered fix- 
ing the rights of the parties in the receivership suit, but the receivers 
were not discharged and the properties were not redelivered. On the 
15th of April, 1909, an order was made for the delivery of the prop- 
erty. The decree specifically provided that the Houston Oil Com- 
pany should receive the property subject to ail claims, etc., then ex- 
isting under the decree of July 28, 1908, or which might thereafter 
be made against the receiver, arising out of the receivership, and the 
court retained jurisdiction over ail of the properties and the parties 
for the purpose of determining the demands, etc., against the receiv- 
ers arising out of the receivership. It was also provided that noth- 
ing in the decree should affect the status of any pending or unde- 
termined litigation, but that such litigation might continue to final 
détermination in the name of the receiver. That the court had juris- 
diction at the time of the institution of the suit is determined by 
Gordon v. Dillingham, 158 Fed. 1019, 86 C. C. A. 672, White v. 
Ewing, 159 U. S. 36, 15 Sup. Ct. 1018, 40 L. Ed. 67, and Jenkins v. 
Dillingham, 220 U. S. 620, 31 Sup. Ct. 723, 55 L. Ed. 613. The de- 
cree discharging the receivers and turning the property over to the 
owners under the recited terms must be held not to bave destroyed the 
jurisdiction which theretofore attached. 

[2] IL — Parties. — Appellant contends that the Kirby Lumber Com- 
pany is a necessary party. The allégation of the complaint is to the 
etïect that, at the time of the appointment of receivers, the Oil Com- 
pany owned and was in possession of the property involved, and 
that it passed into the controî of the receivers. It is also alleged 
that there is growing and standing yellow pine timber, covered by a 
"stumpage contract" between the Houston Oil Company and the 
Kirby Lumber Company, under which the latter has the right to eut 
the timber growing upon the land and couvert it into lumber, etc. 
Such an allégation is not équivalent to an allégation of ownership, 
nor does the stumpage contract referred to place the ownership of 
the timber in the Kirby Lumber Company. The contract gives the 
Kirby Lumber Company the right to eut 8,000,000,000 feet of tim- 
ber from the very extensive land holdings of the Oil Company, up- 
on payment of the price and compliance with other conditions set 
forth. At most the contract is an executory one, under the terms of 
which the Lumber Company has Ihe right to acquire timber, but the 
contract may be fulfilled without taking timber from this land. The 
right with référence to the land is not such as to make the Lumber 
Company a necessary party. 

[3] III. — Dismissal. — The appellant contends that the subject-mat- 
ter of the suit has been destroyed, and that therefore the suit should 
be dismissed. This motion was tried by the District Judge and de- 
termined adversely to appellant. The testimony upon which this ac- 
tion was based is not in the record, and it is impossible to détermine 
that the action taken was erroneous. The record shows that timber 
has been eut, but does not show that ail of it has been removed, nor 
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that it will be impossible to remove additional timber during the pe- 
riod given by the deed. 

[4, 5] IV. — Title of Houston OU Company. — (1) While it is con- 
tended that plaintiff did not meet the requiremeiit of proof of the 
deed from Votaw to Kirby Lumber Company, there seems to be no 
serious contention that Votaw did not sign the instrument oflfered as 
a deed. It was acknowledged, according to the recitations of the rec- 
ord, on January 9, 1902. The acknowledgment carries with it the 
necessary inference of the signing. The testimony of Kirby would 
be inconsistent with any other hypothesis. Delivery may also be in- 
ferred from acknowledgment, though it is not a necessary inference. 
Certain statements in the pleadings of the parties in the receivership 
cases bave been introduced to négative delivery. Thèse, however, were 
evidently not regarded by the trial judge as of sufficient weight to 
destroy the force of the évidence of Mr. Kirby, who, according to 
the record, was familiar with the formation of the corporations and 
with the acquisition of ail of the land claimed by the Houston Oil 
Company. From bis testimony it appears that Votaw, the grantor 
in the deed, was at the time of the acknowledgment the land agent 
of the Kirby Lumber Company, and entitled to possession, and in 
actual custody, of the deeds and other muniments of title of the 
Lumber Company. The circumstances were such that physical de- 
livery from Votaw to another person would not bave been neces- 
sary. The testimony is to the further efifect that Votaw received pay 
for the land from the Houston Oil Company. Considering the fact 
of payment, the fact of the signing of the deed, the fact of the ac- 
knowledgment, and the duty and obligation under which he was at 
the time to hold the deed for the Kirby Lumber Company, the évi- 
dence is ample to support a finding'of the necessary delivery. 

[6] (2) Appellant insists that the deed from Votaw to the Kirby 
Lumber Company, not being a warranty deed, did not pass the title 
after acquired by Votaw when the patent was issued to him by the 
State. The deed cannot be regarded as merely a quitclaim. It uses 
the words "grant, sell, and convey," not "quitclaim." That which is 
conveyed is not described as the "interest" owned by Votaw. There 
is a spécifie description of the property. The deed would hâve been 
effective to pass an after-acquired title. Votaw was, in fact, not with- 
out rights in the land acquired prior to the deed. Tlie record shows 
that the land was purchased from the state by J. M. Carpenter, as 
additional to a purchase from the state occupied as his home for the 
period required by the law. There is nothing in the law which pre- 
vented him from contracting with référence to his interest after pur- 
chase, and such a contract was made with V^otaw prior to the exécu- 
tion of the deed by Votaw. 

(3) The legality of the sale is also questioned upon the ground that 
the land was bought by Carpenter under an act which forbade sale 
to a corporation. The sale was made under the act of 1895 (Acts 
24th Leg. c. 47) and the amendments of 1897 (Acts 25th Leg. c. 129). 
A prior act (General Laws of 1889, c. 93) had a provision to the 
efifect that no sale should be made to a corporation. From the cir- 
cumstance that this statute of 1889, as well as the act of 1895, \v^.s 
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incorporated into a revision or codification of the laws of the state, 
it was insisted that the act of 1889 was effective. The act of 1895 
was a complète System within itself , and was very evidently intended to 
supersede the prior land sales acts. The proposition iipon vvhich ap- 
pellant dépends is adversely determined by the case of State of Tex- 
as V. Houston Oil Co. (Tex. Civ. App.) 194 S. W. 424. 

[7] (4) Passage of IHtle from the Kirby Lmnber Company to the 
Houston Oil Company. — (a and b) The formation of the Houston 
Oil Company and the Kirby Lumber Company was due to the ac- 
tivities of John H. Kirby. He and his associâtes, among whom was 
C. M. Votaw, had acquired title and inchoate and other rights to 
large bodies of timber lands. The Houston Oil Company was or- 
ganized to pay for and take the title to thèse lands, and the Kirby 
Lumber Company was formed to mill the timber. One of the initial 
steps in the organization of the enterprises was a proposition by 
Kirby to turn over to the Houston Oil Company the lands which hc 
owned and controlled. Included in the lands described in gênerai 
terms by the proposition made were the lands of "Kirby and Votaw." 
Kirby testified that, among the Kirby and Votaw lands to be con- 
veyed to the Houston Oil Company, was the timber in controversy. 
He further testifies that, at the time, the right of an oil corporation 
formed under the laws of Texas to hold timber was questioned, and 
it was concluded to place the légal title to this timber in the Kirby 
Lumber Company, to be held in trust for the Houston Oil Com- 
pany, He testifies that the price of the timber was paid to Votaw by 
the Houston Oil Company, that Votaw was directed to make a deed 
to the Kirby Lumber Company, and that this was done. This tes- 
timony would, within itself, be sufficient to authorize the court to 
hold that title, at the time of the institution of this suit, was in com- 
plainants. 

[8] (c) The pleadings in the equity cases heretofore referred to 
show that the Houston Oil Company, the Kirby Lumber Company, 
and John H. Kirby ail regarded the timber in controversy as a part 
of the subject-matter of the contract, under the terms of which title 
to the lands was to be placed in the Houston Oil Company, and the 
right to mill the timber in the Kirby Lumber Company. The con- 
troversies of the parties were with référence to the character of pay- 
ment to Kirby and associâtes for the lands by the Houston Oil Com- 
pany, and with regard to the terms upon which the timber was to be 
eut and paid for by the Kirby Lumber Company. Excerpts from 
the pleading introduced by défendants are rather to be taken as évi- 
dence of the efforts of the several parties to the litigation to procure 
advantage over their respective adversaries than as matter in es- 
toppel, or as déclarations against interest, to be taken advantage of 
by one not a party to the suit. There was payment by the Houston 
Oil Company to Votaw for the timber in question; there is récogni- 
tion of the fact of payment by, and ownership in, the Oil Company 
by the Kirby Lumber Company and John H. Kirby. The contro- 
versies between the parties in no way aft'ected the title to the ad- 
vantage of Etrangers to the suit. 
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[9] Objections were made to the introduction of tlie decree of 
July 28, 1908, in equity causes 54, 71, 75, and 84, Consolidated, in 
which title to the timber in controversy is decreed in Houston Oil 
Company. The Keith Lumber Company was not a party to the suit 
and is not bound by the decree. The decree was subséquent to the 
institution of this suit, but prior to the filing of the amended bill by 
which the Keith Lumber Company was made a party. The Hous- 
ton Oil Company, however, in any event, does not hâve to dépend 
on the decree for title. Its rights existed at the time the main suit 
was instituted. In so far as this title is concerned, the decree mere- 
ly déclares rights which had been theretofore acquired. 

If the introduction of the decree was erroneous, the error was of 
a character not to require reversai, because there is ample évidence 
outside of the decree to show that whatever interest in the timber 
C. M. Votaw owned passed before the institution of this suit, either 
directly to the Houston Oil Company, or from the patentée to the 
Kirby Lumber Company, and thence to the Houston Oil Company. 

V. — Title of the Keith Lumber Company. — After the date of the 
deed to the Kirby Lumber Company, Votaw, on October 16, 1902, 
conveyed the land to John J. Gannon. Subsequently Gannon con- 
veyed to J. R. Davenport ail but 67 acres. On May 25, 1903, Gan- 
non conveyed to William Weiss the 67 acres excepted from the con- 
veyance to Davenport. Gannon also conveyed on November 14, 1905, 
the 67 acres to J. R. Davenport. On the same day Wm. Weiss and 
T. H. Bass conveyed the timber on the 67 acres to Davenport, and 
Votaw executed a deed of confirmation to Davenport to ail of the land 
and timber on the entire section. Contemporaneously, Davenport 
conveyed to W. C. Tyrrell, who purchased for the Keith Lumber 
Company 312 acres of section 102 and the timber on the 67 acres 
and other land. 

[10] VI. — Défendant as an Innocent Purchaser for Value. — (1) 
Burden of Proof. — Défendant insists that the burden of proof is 
upon complainants. The validity of the deed is not dépendent upon 
its registration. Registration is authorized for the protection of the 
purchaser, and required for the protection of other persons against the 
grantor. One buying land from the owner of land acquires owner- 
ship thereof. The statute of Texas (article 6824, R. S. 1911) re- 
quiring registration déclares a deed valid, though unrecorded, as to 
ail subséquent purchasers with notice thereof or without valuable con- 
sidération. It is only as to purchasers for valuable considération 
without notice that the unrecorded deed is void. The person under- 
taking to establish the invalidity of the deed has the burden of prov- 
ing that he is within the protected class. Nothing in this case sug- 
gests an exception to, or modification of, the gênerai rule. 

[11] (2) The Evidence. — (a) Testimony of Kirby and Keith. — The 
testimony of John H. Kirby is unequivocal to the effect that, prior 
to the purchase by the Keith Lumber Company, he had told Keith, 
the président of the Lumber Company, that title was in the Hous- 
ton Oil Company, and that he especially warned Keith against J. R. 
Davenport, who at the time held a claim under the second deed from 
Votaw. Thèse statements are denied by Keith, but he acknowledges 



8 257 FEDERAL REPORTER 

that Kirby told him that he (Kirby) claimed no right under a contract 
that will be hereinafter referred to between J. N. Votaw and Turner, 
on the one side, and the Keith Lumber Company, on the other, but 
that he did not know what would be done by the Houston Oil Com- 
pany, which had acquired the right of Keith Lumber Company. It 
is apparent that the District Judge accepted the statements of Mr. 
Kirby. No sufficient reason appears why this finding should be dis- 
turbed. 

Keith knew of the relation of Kirby to the Houston Oil Company 
and of Kirby's knowledge of its affairs. He made no further in- 
vestigation. The receivership was pending in Houston, where the 
conversation was had. The receivers and the papers in the case 
were accessible, li Kirby's statement be accepted, Keith, notwith- 
standing an unequivocal statement that the ownership was not in 
Davenport, without any further investigation, paid Davenport for 
the land. 

(b) On August 30, 1899, J. N. Votaw and W. H. Turner executed 
to appellant a contract by which they agreed to sell to appellant ail 
the merchantable timber on a large body of land in Jefferson and 
Hardin counties, Tex., including section 102 in controversy. This 
contract was to run for 20 years. There is nothing in the record to 
indicate that Turner and Votaw at the time owned any interest in the 
lands. The terms of the contract, and other évidence, suggest that 
it was the expectation of the contractors to thereafter acquire the 
lands. The Keith Lumber Company was to pay for the timber as 
eut, except that an initial payment was made, which was to be used 
by the contractors as working capital. Turner transferred bis in- 
terest in this contract to John H. Kirby. Upon the formation of the 
Kirby Lumber Company, this contract was by the Keith Lumber 
Company transferred to the Kirby Lumber Company, and passed to 
the Houston Oil Company. The contract cannot be said to pass any 
title to the Houston Oil Company, nor is it clear that it estops the 
Keith Lumber Company from acquiring title to any of the land or 
timber covered by its terms. It may be that it could bave been con- 
sidered in passing upon the question of notice to the Lumber Com- 
pany, but it could not be efifective to disturb the court's finding upon 
that issue. 

[12] (c) Lis Pendens. — At the time of the purchase of the land 
by the Keith Lumber Company the receivership suits were pending. 
There is évidence that would sustain a finding that the timber in con- 
troversy had been inventoried as a part of the estate, and that it was 
in the custody of the receivers, precluding purchase without notice. 

[13] Vn. — Brrors in Admitiing Evidence. — A number of errors 
are assigned as to the introduction of évidence. Most of thèse are 
disposed of by the foregoing discussion. It is believed that, in some 
instances, abstract errors hâve been committed, but the trial was 
before the court, and it is assunied that no improper évidence bas been 
considered. Every finding essential to the judgment is supported by 
ample évidence, properly admitted. Each assignment has received 
careful considération, but no réversible error is disclosed. 

[14] VIII. — Liability on Warranty. — The deed from William Weiss 
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and T. H. Bass to J. R. Davenport to the 67 acres is one of gênerai 
warranty. By the terms of the deed, both of the grantors becanie 
warrantors of title of ail the land; and the judgment, which limits 
the liability of the executors of Weiss to the interest claimed by Weiss, 
is erroneous. There is nolhing to prevent a person from warranting 
title to land that he neither owns nor claims, and that is what was 
donc by Weiss under the terms of the deed. As between the gran- 
tors, an équitable adjustment may be had ; but the grantee bas a right 
to stand on the terms of his deed, no reason for the application of a 
différent principle appearing. 

IX. — Modificaticn of Judgment. — The judgment perpetually enjoins 
the Keith Lumber Company from going upon or laking timber from 
the land. The deed of C. M. Votavv to the Kirby Lumber Company 
limits the right of the grantee to take the timber to a period of 20 
years from January 9, 1902. Ail rights of Votaw in 312 acres ex- 
cept that specifically deeded to the Kirby Lumber Company, subse- 
quently passed to the Keith Lumber Company. The judgment should 
be so modified as to enjoin the Keith Lumber Company from taking 
timber until January 9, 1922. 

The judgment is modified to conform to the foregoing holdings, and, 
so modified, is affirmed. 



STARK et al, v. STARK BROS. NURSERIES & ORCHARDS 00. 

(Circuit Court of Appeals, Eighth Circuit. Mardi 25, 1919. Reliearing Denied 

June 6, 1919.) 

No. 5181. 

1. Trade-Makks and Tkade-Names <©=59(4) — Infrinoement — Colorable Im- 

itation. 

Plaintiff's trade-mark, conHistiiig of the word "Stark" above the word 
"Trees," the former in letters successively decreaslng in sisse, the latter in 
letters succesmively Increasiiig In sIkc, held iufringed by défendants' devlce, 
différent in shape, and bearing a number of words, but having the word 
"Stark" in the center, in the largest letters, in white on the dark back- 
ground of a tree ; exact similitude not being nece.ssary, but it belng 
enough that an ordinary purchaser is likely to be deceived wlien they are 
not placed side by slde. 

2. Tbade-Makks and Tkade-Names <&=359(4) — Infringement — Use of Stje- 

name. 

Right of one to use his surname as a mark, without infringlng a regls- 
tered trade-mark, is suhject to the limitation that it be not used In a 
manner tending to mislead, and that it be clearly made to appear that 
the articles sold therewith are his, and not those of the reglstrant. 

3. Courts ©=292 — Fédéral Courts — Jubisdiction — Trade-Marks — Unfair 

Compétition. 

A fédéral court bas no iurisdiction of suit for unfair compétition alone, 
in the absence of diversity of eitizenship, and so in a suit, jurlsdiction of 
which dépends solely on it being for infringement of registered trade- 
mark, reeovery can be had for only such unfair compétition as is a 
part of the same transaction as the infringement ; that Is, that subsé- 
quent to notice of infringement, necessary under Trade-Mark Act, § 28 
(Comp. St. § 9514), for reeovery for infringement, where notice of regis- 
tration is not given on the mark. 



®=>For other cases see same toplc & KEY-NUMBBK In ail Key-Numeered Dlgests & Indexes 
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;Appeal from the District Court of the United States for the West- 
ern District of Missouri ; Arba S. Van Valkenburgh, Judge. 

Suit by the Stark Bros. Nurseries & Orchards Company against 
William P. Stark and others. Decree for plaintiff (248 Fed. 154), 
and défendants appeal. Modified. 

The appellee Instituted thls action to enjoln the appellants from infringing 
Its registered trade-mark and from unfair compétition, with the usual prayer 
for damages and an accounting of profits. The appellee is a corporation 
existing under the laws of the state of Missouri, and the appellants, détendants 
in the court below, are cltlzens of the saine state; the jurisdiction of the court 
having been invoked upon the sole ground of the reglstration of the trade-mark 
under the act of Oongress of February 20, 1905, and the amendments thereto 
(Comp. St. §§9485, 9487-9511, 9513-9516). 

The coraplaint charges that the plaintiff now Is, and has been since the 
year 1816, includlng its predecessors, James Stark, William Stark, Stark & 
Barnett, Stark & Co., and Stark Bros. Nurseries Company, engaged in the 
business of propagating, buying, and selling fruit trees and other nursery 
stock, and ever since 1803 marked them with the words "Stark Trees" as its 
trade-mark, affixing It to boxes or packages containing Its product; that It 
has ineurred great expense in propagating trees and advertislng them as 
"Stark Trees," and that this trade-mark has become widely known In this 
and many foreign countries, as indicating a superior grade of trees propagated 
and sold by the plaintiff and its predecessors : that its fruit trees are invariably 
bought and sold and commonly designated as "Stark Trees" ; that on January 
9, 1913, it flled in the United States Patent Office an application for reglstra- 
tion of its said trade-mark "Stark Trees" in accordanee with the act of Cou- 
gress of B'ebruary 20, 1905, and its amendments, and on .lune 24, 1913, it was 
duly registered In the United States Patent Office as reglstration No. 92,282; 
that it claiins the exclusive right to the trade-mark "Stark Trees," or the 
word "Stark," on fruit and omamental trees, the trade-name whlcïï has always 
been claimed by Its predecessors, they being the first to adopt this mark for 
nursery stock ; that In the spring of 1913 they found sales of fruit trees, labeled 
and marked with the words "William P. Stark Nurseries," said words being 
printed across the représentation of a short, bushy tree, so arranged that 
the word "Stark" appeared in large prominent letters across the picture of 
the tree, and the other words in comparatively smaller type, which, upon in- 
vestigation, it found was marked and sold by the défendants; that défend- 
ants well knew of the exclusive use claimed by plaintiff of the trade-mark 
"Stark Trees," or any simulation thereof, and that they used the trade-mark 
"Stark," in conjunctlon with the représentation of a tree, with the Intent to 
defraud and deceive, and bave caused their stock to be bought as and for the 
nursery stock of the plaintiff, much to plalntlff's loss and injury to the 
public, and the Infrlngement of plalntlff's registered trade-mark, and of its 
trade-mark rights under the law ; that défendants were duly notified of their 
infrlngement, but continued to do so since then; that William P. Stark, one 
of the défendants, was for a number of years an employé, offlcer, and stock- 
holder of plaintiff, during which time he attempted to and did familiarize hls 
Personal name to readers of the plalntlff's gênerai advertislng; that de- 
fendants in 1912 establlshed a nursery business, with the principal office at 
Louisiana, Mo., the home of plaintiff and its predecessors, causing a confusion 
of mails, which ceased when, by order of the Postmaster General, ail mail ad- 
dressed to the name of "Stark" should be delivered to the plaintiff, whereupon 
the défendants moved their nurseries to Chester, Mo., and caused the name of 
the town and post office of Chester to be changed to "Stark City," in face of 
thè fact that for years prier thereto the plaintiff had extensively advertised 
its addresses at "Stark," "Starkdale," and "Stark Station," Mo. ; that ail the 
offices of the défendants are at Neosho, Mo., about 10 miles from Stark City, 
while ail their advertislng promlnently bears the address "Stark City," caus- 
ing much annoyance and confusion to the plaintiff ; that défendants in 
their extensive advertislng dwelt upon the fact that the name of "Stark" had 
for nearly a century been assoclated with the nursery business of America, 
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and that for the last quarter of a century the défendant, William P. Stark, 
lias made the name a sort of a trade-mark in blg things in nursery work, and 
that their nursery at Stark City woiild continue to broaden the "Stark" 
nursery business ; that the business of plaintiff and its réputation and the 
name of "Stark Trees" had been built up at great labor and expense, employ- 
ing 5,000 salesmen. 

ïhe défendants in thcir answer deny most of the material allégations, and 
State that the flrst notification of the claim of the plaintiff to the trade-mark 
was in a letter reeeived froni it, datcd August 26, 1916, many years after they 
had used the name "Stark" in connection with their business, and deny that 
they had any knowledge of appellee's claim to the exclusive right to the 
use of the trade-mark "Stark Trees" imtil notified by that letter. They deny 
any intent to defraiid, or that appellee lias suffered any loss by reason of their 
acts. They deny that the exclusive right to the trade-mark "Stark Trees," 
or the Word "Stark," on fruit and ornamental trees, bas been and Is now 
claimed by plaintiff and its predecessors, or that plaintiff and its predecossors 
were the flrst to adopt and use this trade-mark for nursery stock, and, if it did, 
they had no knowledge of it until they reeeived the letter of August 26, 1916. 
They deny that, at the time the name of Chester was changed to Stark City, 
plaintiff was using the address "Stark," "Starkdale," or "Stark Station," Mo.; 
that for years prior thereto it had not used any of thèse names, nor had there 
ever been a post office named "Stark," "Starkdale," or "Stark Station," Mo. 
They admit that they had advertlsed the location of their nurseries at Stark 
City, where they are in fact located, and their offices at Neoslio, Mo., and that 
the défendant William P. Stark had for over a quarter of a century been as- 
sociated with plaintiff's nursery work. They claim that there can be no con- 
fusion, as ail their sales are made by catalogues and advertisements, and none 
by traveling salesmen, while the plaintiff did most, if not ail, of its business 
through traveling salesmen, and omphasized in its advertisements that it was 
located in Louisiana, Mo., while défendants in ail their advertisements and 
catalogues emphasizzed the location of tlieir nurseries at Stark City; that in 
ail their adverti.sements, letters, and catalogues they had taken précautions 
to refrain from disparaging the plaintiff or its products, and that their com- 
pétition had been fair and open. 

Upon final hearlng there was a decree in favor of the plaintiff, enjoining de- 
fendants frora the direct or indirect use of the infringing label, or any color- 
able imitation of plaintiff's trade-mark, in suit, and from puttlng the work 
"Stark" prominently at the top of its label, or elsewhere in connection with 
the business of produeing, advertising, and selling nursery stock, in such man- 
ner as will not unmistakably differentiate their goods from those of the 
complainant, and from using the name or address of "Stark City" upon their 
labels or tags attached to nursery stock, or packages containing same, or 
from using the address "Stark City" in advertising their business. The de- 
cree also directed a référence to a spécial master to détermine ail gains and 
profits whieh the défendants bave derived by infringing on plaintiff's trade- 
mark, beginning w-ith the llth day of March, 1914, and that the plaintiff 
also rèeover from the défendants ail damages which it bas sustained by 
reason of the défendants' infringement and unfair compétition from and 
after the 26th day of August, 1916, on which date plaintiff gave notice to de- 
fendant of the registration of ifs said trade-mark. 248 Fed. 154. To re- 
verse this decree, appellants are proseeuting this appeal. 

Xenophon P. Wilfley, of St. Louis, Mo., and Eufrene Pearson, of 
Louisiana, Mo. (O. L. Cravens, of Neosho, Mo., Ras Pearson, of Lou- 
isiana, Mo., and Wilfley, Mcintyre, Nardin & Nelson, of St. Louis, 
Mo., on the brief), for appellants. 

Andrew B. Remick, of St. Louis, Mo. (John W. Matson, of Lou- 
isiana, Mo., on the brief), for appellee. 

Before SANBORN and STONE, Circuit Judges, and TRIEBER, 
District Judge. 
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TRIEBER, District Judge (after stating the facts as above). [1] 
It is undisputed that the appellee and its predecessors hâve used the 
name "Stark" in their nursery business for a century and that its 
products hâve an established réputation for quality. On June 24, 
1913, it was granted a registration of the trade-mark "Stark Trees" 
under the 10-year clause of section 5 of the Trade-Mark Act of 
Congress of February 20, 1905 (33 Stat. 725, c. 592), 
as amended by the Act of February 18, 1911 (36 Stat. 
918, c. 113; section 9490, U. S. Comp. Stat. 1916). 
That trade-mark consisted of the two words "Stark 
Trees," as shown by this photographie copy: 

The appellants' device, charged as the infringement, is on a narrow 
tag of wood, as shown by this photographie copy : 





The word "Stark" is in white letters, across the dark bushy tree; 
the other words are in black, on white ground. It will be noticed 
that the word "Stark," across the bushy tree, is in larger letters than 
any of the other words, which are in smaller type. We concur in the 
finding of the learned trial judge that "in this manner the word 
"Stark" is given spécial emphasis, and from its position the term 'Stark 
Trees' is vividly suggested." 

To justify a finding of infringement of a trade-mark, it is not 
necessary that the similitude should be exact. It is sufficient if, 
taking into account resemblance and conditions, the former are so 
marked that an ordinary purchaser is likely to be deceived thereby. 
McLean v. Fleming, 96 U. S. 245, 251, 24 E. Ed. 828; Eayton Pure 
Food Co. V. Church & Dwight Co., 182 Fed. 24, 34, 104 C. C. A. 464, 
474; McDonald & Morrison Mfg. Co. v. Mueller Mfg. Co., 183 Fed. 
972, 974, 106 C. C. A. 312; Heileman Brewing Co. v. Independent 
Brewing Co., 191 Fed. 489, 494, 112 C. C. A. 133, 138; De Voe 
Snuff Co. V. Wolfï, 206 Fed. 420, 423, 124 C. C. A. 302, 305 ; O. 
& W. Thum Co. V. Dickinson, 245 Fed. 609, 614, 158 C. C. A. 37, 
42. In Thaddeus Davids Co. v. Davids, 233 U. S. 461, 469, 34 Sup. 
Ct. 648, 651 (58 L. Ed. 1046, Ann. Cas. 191SB, 322), it was claimed 
that "the protection is Hmâted to its use when standing alone * * * 
and that there can be no infringement unless it is vised in this précise 
manner." The court, in denying this contention, said: 

"The statutory riglit cannot be so narrowly limited. Not oiily exact repro- 
duction, but a 'colorable imitation,' is witliln the statute; otherwise, the trade- 
marlt would be of little avall, as by shrewd simulation it could be appropriated 
wlth impunlty." 

In McDonald & Morrison Mfg. Co. v. Mueller, supra, this court 
held: 
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"The test is not whether, when goods are placed slde by side, a différence 
can be recogiiized in tbe labels or marks; but the test is, when such goods are 
not placed side by side, would an ordiuarily prudent purchaser be liable to 
purchase the one, believing that he was purcliasing the other." 

See, also, Gordon's Dry Gin Co. v. Eddy & Fisher Co. (D. C.) 246 
Fed. 954. 

There can be no doubt that an ordinarily prudent person, know- 
ing of the réputation of the "Stark Trees," which for many years hâve 
been known as superior trees, would easily be induced to purchase 
the trees of appellants, in view of the advertisements, the statements 
in their catalogues, and their trade-mark, in the belief that they came 
from the orchard nurseries of appellee. The catalogues and advertise- 
ments of appellants, which do not appear in the printed record, but 
were by order of the trial court transmitted to this court as a part 
of the record, and hâve been carefuUy examined, indiscriminately de- 
scribe their trees and nurseries as "Stark Nurseries," "Stark Broth- 
ers," "Stark Trees," and use the word "Stark" in connection with 
their nurseries and alleged location. The représentation that the busi- 
ness is located at "Stark City," although they admit that only their 
nurseries are at Stark City, while the business itself is conducted at 
Neosho, the change of the name of the place where their nurseries 
are located from Chester to Stark City, the attempt to establish of- 
fices, at first, at Louisiana, Mo., ail tend to impress one that there was 
an intention to add to the confusion and mislead purchasers of trees 
into the belief that their trees are those of appellee. 

[2] Nor does it matter that appellants were using their own sur- 
names as their trade-mark. While it is true that a person has a 
right to use his surname as a mark, without being guilty of an in- 
fringement, there is a limitation to that right. As stated in the 
Davids Case, "provided that the name was not used in a manner tend- 
ing to mislead, and it was clearly made to appear that the goods 
were his own, and not those of the registrant." The decree com- 
plained of only enjoined appellants from using labels with their name 
"Stark" in such a manner "as will not unmistakably dififerentiate their 
goods and advertisements from those of complainant." There is noth- 
ing in Stix, Baer & Fuller Dry Goods Co. v. American Piano Co., 
211 Fed. 271, 127 C. C. A. 639, which in any wise conflicts with this. 
Although that was not a registered trade-mark case, it was held: 

"If, bo\v('\'er, the name has previously become well-known in trade, the 
second comer uses it subjeet to thrce important restrictions: (1) Ile niay 
not attirniatively do anytliing to cause the public to believe that liis article is 
made by the fii'st manufaciurer. (2) He must exorcise reasonable care to pre- 
vent the public from so believing. (."î) Ile must exercise reasonable care to 
prevent the public from believing that he is the successor lu business of the 
first manufacturer." 

There is nothing in the decree to prevent appellants from using 
their surnames, nor from publishing in their catalogues and adver- 
tisements the training and knowledge of appellant William P. Stark 
in the nursery business. But the language employed in this part of 
the decree is in such gênerai terms that appellants may be at a loss 
how to comply with the terms of the decree in every respect, and thus 
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may inadvertently violate the injunction. To avoid this we deem it 
best, following the rule in the Hall Safe Case, 208 U. S. 560, 28 Sup. 
Ct. 350, 52 L. Ed. 616, and the Knabe Piano Case, 211 Fed. 271, 127 
C. C. A. 639, to indicate in this opinion the decree to be entered on 
this branch of the case. 

Nor is it material that appellants do not use appellee's trade-mark 
in its entirety, if what they do use is misleading and likely to cause 
confusion, whether the goods offered under this trade-mark are or 
are not those of the registrant. In Saxlehner v. Eisner & Mendelson 
Co., 179 U. S. 19, 33, 21 Sup. Ct. 7, 12 (45 L. Ed. 60), it was held: 

"It is not necessary, to constitute an infringemeiit, that every word of a 
trade-mark should be approprîated. It is sufflcient that enough be taken to 
deceive the public In the purchase of a protected article." 

In Ammon & Person v. Narragansett Dairy Co. (D. C.) 252 Fed. 
276, 278, the registered trade-mark of plaintiff was "Queen of the 
West," and that of the défendant "Queen." The court in granting an 
injunction against the défendant, from using the trade-mark "Queen" 
said: 

"The unnecessary adoption of a part of a plaintifC's trade-marlc — a part so 
substantiel as to hâve become a trade-naine or nlckname for the goods — is 
generally regarded as an infringement. The use by a défendant of a trade- 
mark identical wltli the name which hns been derived from a plalntiff's 
trade-mark proper, and has become sufficiently descriptive of plaintiff's goods, 
is the adoption of a mark which will cause its goods to bear the same name 
in the market. Neither subtractions from nor additions to a trade-mark prop- 
er will avoid infringerùent, when such imitation as is likely to lead to con- 
fusion stUl remains despite the changes" 

— and authorities cited. The same principle was announced by this 
court in Rossman v. Garnier, 211 Fed. 401, 406, 128 C. C. A. 73, 78. 

The use of "Stark City" as their address, when their business is 
conducted at another city, Neosho, Mo., is misleading, and, owing tq, 
the name, likely to cause confusion. This is true, not merely owing 
to the name "Stark" being used, but also for the reason that appellee 
and its predecessors hâve frequently advertised their business as at 
"Stark," "Starkdale," and "Stark Station," Mo., having at some time 
maintained nurseries at some of thèse places. 

The court committed no error in granting the injunction, but, in 
order to avoid any misapprehension, there should be added to that 
part of the decree granting the perpétuai injunction the following 
words : 

"That the défendants may use their surnames in circular.s, catalogues, or 
advertlsemeuts, but they must be accompanied by information that they 
are not of the original William Stark Nurseries, nor in any wise connected 
with the Stark Bros. Nurseries & Orchards Company, or any of its predeces- 
sors under whatsoever name their business was conducted, and that their 
trees are not the product of any of thèse concerns, nor their successors. It 
is further ordered and decreed that, for the purpose of distinguishing de- 
fendants' trees from those of the complainant, the défendants shall insert ia 
their circulars, catalogues, and advertisements a notice substantially as fol- 
lows, and in form as conspicuous as the body of such circulars, catalogues, or 
advertisements: 
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"Notice. 

"The 'Stark Trees' hâve been the product of the nursery business of the 
Stark family since the year 181G, and this nursery Is still carried on by 
successors of the original Stark family at rx)uisiana, Missouri ; that William 
P. Stark, is a niember of that family and was coiinected for over twenty-five 
years with, and learned the business from, successors of the original Starks ; 
that our business is conducted at Neosho, ^Missouri, and has no connection 
whatever with the nursery business of the Stark Bros. Nurseries & Orchards 
Company, at Louisiana, Missouri." 

[3] But we are of the opinion that there was error in decreeing 
that appellee recover ail gains and profits which appellants hâve de- 
rived or received by reason of the infringement of appellee's trade- 
mark, beginning March 11, 1914. 

Section 28 of the Trade-Mark Act of February 20, 1905, 33 Stat. 
730 (section 9514, U. S. Comp. St. 1916), after prescribing that no- 
tice of the registration of the mark be given by affixing on the mark 
or label the words "Reg. U. S. Pat. Ofï." which was not donc by 
appellee, provides: 

"And in any suit for Infringement by a party falling so to give notice of 
registration no damages shall be recovered, e.xcept on proof that the défendant 
was duly notified of infringement, and contlnued the sanie after such notice." 

As no notice was given by appellee to appellants of infringement of 
the registered trade-mark, although the words reqnired by the stat- 
ute were not printed on its trade-mark labels, until a few days be- 
fore the institution of this action, no damages under this act can be 
recovered for an infringement of the registered trade-mark before 
that time in this action. The trial court in its decree limited the 
damages for infringing the trade-mark to that time, but as to the 
gains and profits held that the appellants are chargeable for unfair 
compétition from March 11, 1914, when appellee had first complained 
that appellants' advertising matter constituted unfair compétition. 

As the jurisdiction of the court below depended solely on the fact 
that there was a fédéral question by reason of the registration of the 
trade-mark under the act of Congress, there being no diversity of citi- 
zenship, there can be no lialiility on the charge of unfair compétition 
prior to the notice under the Trade-Mark Act, To entitle one to re- 
cover in such a case, the unfair compétition must be a part of the 
same transaction, to wit, a violation of the act of Congress, and lia- 
bility thereunder. It must be an aggravation of the infringement of 
the registered trade-mark, to give the court jurisdiction to award 
damages. A. Leschen Co. v. Bascom Co., 201 U. S. 166, 26 Sup. Ct. 
425, 50 L. Ed. 710; Standard Paint Co. v. Trinidad Asphalt Co., 220 
U. S. 446, 460, 31 Sup. Ct. 456, 55 L. Ed. 536; T. B. Wood's Sons 
Co. V. Valley Iron Works (C. C.) 166 Fed. 770; Ross v. H. S. Geer 
Co. (C. C.) 188 Fed. 731, 734; Electric Boat Co. v. Lake Torpédo 
Boat Co. (D. C.) 215 Fed. 377; Planten v. Gedney, 224 Fed. 382, 
386, 140 C. C. A. 68, 72; U. S. Boit Co. v. Kroncke Hardware Co., 
234 Fed. 868, 148 C. C. A. 466; Mallinson v. Ryan (D. C.) 2-42 Fed. 
951. 
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In the case at bar the unfair compétition only became a part of the 
same transaction as the infringement of the registered trade-mark, 
after the notice had been given, as appellee's trade-mark labels had 
not the words required by the act of Congress on them: "Reg. U. S. 
Patent Office." Had no notice been given by appellee, it could not 
hâve recovered any damages. This was expressly decided by this 
court in Rossmann v. Garnier, 211 Fed. 401, 407, 128 C. C. A. 72, , 79. 

None of the authorities relied on by counsel for appellee is in point. 
In Jacoway v. Young, 228 Fed. 630, 143 C. C. A. 152, the infringed 
trade-mark label had printed on it the words "Registered U. S. Pat- 
ent Office," therefore that was notice. Ludwigs v. Payson Mfg. Co., 
206 Fed. 60, 124 C. C. A. 194, and Détroit Show Case Co. v. Kawneer 
Mfg. Co., 250 Fed. 235, 162 C. C. A. 370, were actions for infringe- 
ment of patents, and it was held that a claim for unfair compéti- 
tion in connection with the sale of the infringing article, may prop- 
erly be joined. But see Geneva Furniture Co. v. Karpen, 238 U. S. 
254, 259, 35 Sup. Ct. 788, 59 L. Ed. 1295. Shrauger & Johnson v. 
Phillip Bernard Co. (D. C.) 240 Fed. 131, decided by Judge Wade, 
not only fails to sustain counsel's contention, but is an authority to 
the contrary. While Judge Wade makes the statement quoted by 
counsel for appellee, he proceeds : 

"In certain cases, where there was comhined the charge of Infringement, 
and also unfair compétition, courts hâve held that, even though the clalm of 
infringement was decided in favor of tlie défendant, the court still could 
retain Jurisdiction upon the question of unfair compétition; but the large 
inajority of the cases are the other way." 

After reviewing a large number of authorities, he holds: 

"If a hill presented two separate counts, stating two separate and inde- 
pendent causes of action, one for a patent infringement, and the other for 
unfair compétition, entirely independent of the infringement, I should hold that 
the cause of action for unfair compétition should be stricken out. The court 
lias no such jurisdiction conferred by stntute, and the rule contended for re- 
lates rather to the praetice of a court of equity, than it does to the jurisdiction 
of the court." 

When the case was at a later day fînally heard before Judge Reed, 
he sustained a motion to dismiss the pétition as to the claim for in- 
fringing the plaintifï's alleged trade-mark, and for unfair compétition 
for want of jurisdiction. 247 Fed. 547, 550. 

Gains and profits made before notice was given under the Trade- 
Mark Act, in the absence of a label bearing the inscription prescribed 
by the act of Congress, are independent of the act of Congress, and 
can only be recovered under the rules established by courts of equity 
in actions for unfair compétition. Such an action cannot be main- 
tained in a national court in the absence of a diversity of citizenship. 
As was held in Standard Paint Co. v. Trinidad Asphalt Co., supra; 

"The opposite parties to the suit are citizens of différent states, and while 
this diversity of citizenship was not necessary to give the Circuit Court ju- 
risdiction of the case in so far as it Involved the validity of the trade-rnark, it 
was necessary to give the court jurisdiction of the issue of unfair compéti- 
tion." 
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Other questions hâve been discussed by counsel, and hâve received 
our careful considération, but vve do not deem it necessary to pass 
on them in this cause. 

The decree of the court below will be modified, by adding to the 
injunction clause the words hereinbefore set forth, and that the ap- 
pellants be charged with the gains and profits made by them by rea- 
son of the unfair compétition arising from the infringenient of ap- 
pellee's registered trade-niark, and the damages, if any, which appellee 
has sustained by reason thereof since the beginning of this action. 

The costs of this appeal will be taxed, two-thirds to the appellants 
and one-third to the appellee. 



BALBAS V. UNITED STATES et al. 

(Circuit Court of Appeals, First Circuit. Aprll 5, 1919.) 

No. 1342. 

1. CuiMiNAL Ja\\v ©=3ll29(l) — Appeai,— Erroks on Face of Record. 

The Circuit Ctourt of Appeal.s, In tlie exercise of its discrétion, may no- 
tice a plaln error on the face of the record in a crimlnal case, although 
not assifïned. 

2. Indictment and Information iS=>12r)(19) — EtaPLiciTy — Espionage Act. 

An Indictment under Espionage Act June 15, 1917, tlt. 1, § 3 (Comp. St. 
191S, § 10212c), alloglng In one count that accused had caused and at- 
tempted to cause Insubordination, etc., was not dupllcitous, slmply al- 
leging two modes of committing one offense, especially In view of Rev. 
St. § 1024 (Comp. St. § 1690), relatlng to .iolnder of counts. 

3. Wab <®=:>4 — Espionage Act — Eléments of Offense. 

An Indictment under Espionage Act June 15, 1917. tlt. 1, § 3 (Comp. 
St. 1918, § 10212c), eharging the commission of the flrst offense set out 
thereln, willfully making or conveylng "false reports or false statements 
wlth iutent to interfère with the opération or success of the nillltary or 
naval forces of the T/nlteà States, or to promote the success of its 
enemies," must allège that statements made by défendant were false and 
willfully made. 

4. War (®=34 — Espionage Act— Eléments of Offense. 

An Indictment eharging a publlsher with the commission of the second 
and thlrd offenses set out In Espionage Act June 15, 1917, tlt. 1, § 3 
(Comp. St. 1918, § 10212c), need only allège that publications caused or 
were an attempt to cause insubordln;itlon, etc., or that they obstructed 
the enllstnient or recrultlng service of the United States, and that they 
W'ere willfully made with such intent; it belng Immaterlal wliether state- 
ments in the articles were fabse or not. 

5. Wab iS=54 — Espionage Act— Indictment. 

Under Espionage Act June 13, 1917, tlt. 1, § 3 (Comp. St. 1918, § 10212c), 
where articles pulillshed by défendant were set forth at length in in- 
dictment, It was not necessary to specify particular statements in tliem 
by which it was alleged the défendant committed the offense with which 
he was charged. 

6. Indictment and Information <S:=>140(1), 150 — Sufficiency of Indictment 

—Question for Court. 

In a prosecntlou under Espionage Act June 15, 1917, tlt. 1, § 3 (Comp. 
St. 1918, § 10212c), whether lajiguage used by défendant in newspaper 
articles was apparently adapted to create an offense became, ou demurrer 
and a motion to quash, a question for the court. 

©saFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
257 F.— 2 
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7. WAE' ©=34 — ESPIONAGE ACT. 

A newspaper article, discloslng that the défendant, the publislier, as 
one of 288 résidents of Porto Rico wlio had declined American citizen- 
ship, was opposing what he regarded as an unwarranted application of 
Sélective Service Act (Comp. St. 1918, §§ 2019a, 20191), 2044a~2044k) to 
tliem, hold Insiifflcient to show that défendant by Its publication caused 
or attempted to cause insubordination, niutiny, disloyalty, and refusai 
of duty, or obstructed the enlistment or recruitiug service of the United 
States, or that he intended so to do, under Espionage Act June 15, 1917, 
tit. 1, § 3 (Comp. St. 1918, § 10212c). 

8. War ®=54 — Espionage Act— I>'dictment— Sufficienct. 

A newspaper article, complainlng of Sélective Service Act (Comp. St. 
1918, §§ 2019a, 2019b, 2044a-2044k). or constructions thereof by the provost 
niarshal of the United States, hcld not so apparently free from lauguage 
adapted or ealculated to create insubordination, etc., or to obstruct the 
enlistment or recruiting service with the intent. etc., that court could 
hâve sustained a demurrer to counts of an indlctment setting it forth ;i 
a violation of EIspionage Act June 15, 191T, tit. 1, § 3 (Comp. St. 1918, § 
10212c). 

9. Criminal Law <®=>371(1) — Espionage Act— Publications— Evidenceh- 

Pbiok Publications. 

In a prosecution under Espionage Act ,Tune 15, 1917, tit. 1, § 3 (Comp. 
St. 1918, § 10212('), where the intent of the défendant hy publication to 
commit tlie offense of eausing or attempting to cause insubordination, 
etc., was one of the issues submitted to the jury, publications of the de- 
fendant in earlier issues of his paper werc admissible in évidence to show 
that défendant had no unlawful intent. 

10. War <S=>4 — Espionage Act— Publisiiing Articles to Cause Insubordi- 
nation AND Obstruct Enlistment- Eléments. 

In a prosecution under Espionage Act June 15, 1917, tit. 1, § 3 (Comp. 
St. 1918, § 10212c), it was not only necessary to prove beyond a reasonable 
doubt that the défendant wlUfully published newspaper articles with the 
intent to cause insubordination, etc., or to obstruct the enlistment and 
reeruiting service, but also that thls intent had been carried Into elïect 
by language adapted to produce thèse results. 

11. War <@=5>4 — Espionage Act. 

Espionage Act June 15, 1917, tit. 1, § 3 (Comp. St. 1918, § 10212c), in 
referring to the influencing and disloyalty, etc., in the milltary forces of 
the United States, should not be construed so broadly as to include the 
influencing of ail the able-bodied men in Porto lUco, especially those 
who had renounced American citizenshlp, whether they were wlthin the 
class who were obliged to register or not. 

12. War <S=34 — Espionage Act^Sufficiency or Evidence. 

In a prosecution under Espionage Act June 15, 1917, tit. 1, § 3 (Comp. 
St. 1918, § 10212c), évidence held insufficient to sustain a finding that de- 
fendant published newspaper articles willfuUy, with the intent to create 
insubordination, mutiny. etc., or obstruct the reeruiting or enlistment 
service of the United States. 

Appeal from the District Court of the United States for the District 
of Porto Rico; Peter J. Hamilton, Judge. 

Vincente Balbas Capo was convicted of a violation of the Espionage 
Act, and he brings error. Reversed and remanded. 

Boyd B. Jones, of Boston, Mass. (Henry G. MoHna, of San Juan, 
Porto Rico, on the brief), for plaintiff in error. 

Thomas J. Boynton, U. S. Atty., of Boston, Mass. (Alonzo H. Gar- 
celon, Sp. Asst. U. S. Atty., of Boston, Mass., on the brief), for de- 
fendants in error. 



^=»For other cases see same toplc & KBY-NUMBER la ail Key-Numbered Dtgcsta & Indexes 
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Before BINGHAM and JOHNSON, Circuit Judges, and ALD- 
RICH, District Judge. 

JOHNSON, Circuit Judge. This is a writ of error to review a final 
judgment of the district court of Porto Rico, imposing a fine of $1,000 
and imprisonment for the term of two years upon the défendant be- 
low, upon each of four counts in an indictment in which the défendant 
was charged with violation of title 1, § 3, Act of June 15, 1917, c. 30, 
40 Stat. 219 (Comp. St. 1918, § 10212c), known as the Espionage Act. 

There were six counts in the indictment. In the first and fourth 
counts the défendant below was charged with having committed the 
ofïense created by the first clause in the Espionage Act, viz. : The 
willfully making or conveying false statements with intent to interfère 
with the opération and success of the military and naval forces of the 
United States, to the injury of the United States. The fourth count 
was quashed upon motion of the défendant, and the jury returned a 
verdict of not guilty upon the first. 

In the remaining four counts he was charged with committing the 
second and third oiîenses created by the following clauses in the act: 

"And whoever, when the United States is at war, shall willfully cause, or 
attempt to cause, insubordination, disloyalty, mutiny, or refusai of duty, in 
the military or naval force.s of the United States, or shall willfully obstruct 
the recruiting or enlistinent service of tlie United States, * * * shall be 
pnnished by a fine of not more than $10,000 or Imprisonment for uot more 
than twenty years, or both." 

In the second count he was charged with having committed the of- 
fense of causing and attempting to cause insubordination, etc., by 
"unlawfully, willfully, knowingly and feloniously publishing" in a cer- 
tain paper or periodical, known as the "Heraldo de las Antillas," in 
the city of San Juan, Porto Rico, on or about the 27th day of Octo- 
ber, 1917, certain false statements in the Spanish language, the Eng- 
lish translation of which is as follows : 

"Recruiting in Porto Rico. 

"Aecordlng to récent notices, the quota of recruits of Porto Rico vehioh had 
been fixed at 12,000 men has been increased to 17,000, of which the flrst ones 
will be white and the rest colored. 

"It is said that the recruiting will begin within the first ten days of No- 
vember next. 

"We understand that Porto Rico contributes to the National Army propor- 
tionally a larger numlier of soldlers than any other state in the Union, and 
larger than any other territory, as, for instance, Hawaii, which does not 
contribute any. 

"What do the politlcians say to that, who attribute to themselves the mo- 
nopoly of the défense of the people's interests? 

"They say nothlng. 

"They are busy defending some positions that they bave paid for." 

It was alleged in said count that — 

"The object and inteut of the said words made, published and conveyed as 
aforesaid was to cause insubordination, disloyalty, mutiny and refusai of duty 
In the military and naval forces of the United States, • * * against the 
peace and dignity of the United States." 
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In the tliird count it was chargée! that he did — 

"willfully, unlawfully, knowingly, and feloniously obstnict the recruiting and 
enllstment service of the TJnited Stateis, to the injury of siiid service and to 
the injury of the United States," by the same publication ; and that "the ob- 
ject and intent of said words * * * was to obstruct the registration and 
enllstment in the service of the United States." 

In the fifth count he was charged with having committed the of- 
fense with which he was charged in the second count, by the pubhca- 
tion in the same paper, on or about the lOth day of November, 1917, 
of an editorial entitled "The Topic of the Day." 

In the sixth count he was charged with having committed the offense 
with which he was charged in the third count, by pubhshing the same 
editorial. This was printed in the Enghsh language, and is set out 
in full in the indictment. It is too long to be quoted at length, and we 
will theref ore quote only the material parts and state the substance of 
the rest. It began with the following quotation from another news- 
paper published in Porto Rico : 

"The Topic of the Day. 

"The Prévost Marshall of the United States has decided that the Porto 
Rieans who hâve declined American citizenship are obliged to serve in the 
Army." La Democracia. 

The writer then discussed this reported décision of the provost 
marshal : 

".Tust as it sounds, the above statement is exactly this: 'The Prévost Mar- 
shall has decided.' So that had the Prévost Marshall decided, contrarily, those 
who hâve not sworn American citizenship would not hâve been called to the 
'colors' — or what has the same effect but in différent words — that what one 
man decided is to be law for 288 men. * * * 

"With due déférence to La Democracia, the Prévost Marshall has not the 
power to décide vv'hich affects man'a conscience. * * * 

"The law reads that ail citizens of the United States are obliged to active 
service, to take up arms ; but it does not refer to those who are not Amer- 
ican citizens. And shonld that laAv enact such a step, it would be nothing 
less than a law without fonndation. because may La Democracia know, that 
Porto Kicans those who bave not sworn allegiance to the American flag, we 
constitute a people of Porto Rico, as an entity about to disappear, tnay be, 
but not as yet extlnguished. * * * 

"The people of Porto Rico has not declared war on any nation whatsoever 
and is therefore neutral. The above may sound awkward, but let it be known 
as a fact to ail Porto Rieans, those who are now citizens of the United States, 
that Congress provided you with that citizenship in order that you be obliged 
to take up arms in défense of the American flag, without which privilège Immau 
conscience would hâve been vlolated had you been enlisted. 

"It is loglcal, therefore, that in order that l'Orto Rieans be called to sbed 
their blood for the American flag. tbey were given American citizenship, it is 
reasonable that those who bave not sworn flag are not compelled to défend 
another but the flag of Porto Rico ; that flag, that Aies yet as the moral repré- 
sentation and symbol of the people of Porto Rico, who yet exists as a political 
body. * * * The flag does not wave lawfully over the castles of Porto 
Rico; but lives there — in tbe hearis of every Porto Rican, * * « those 
who bave not sworn American citizenship. * * * No matter how power- 
ful the foe may be, only for that dear flag would the sacrifice be offiered. 

"PIow little does it matter that the Prévost Marshall décides that the citi- 
zens of Porto Rico bave to flgbt for tlie American flag — how little does lie 
know that physical strength is not ail ! ! ! The flag of a fatherland needs more 
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for its dpfense — it needs the spiritual embodiment of heart and soûl tliat there 
may be strengtb, (rue force, to be able to strike the denth blow to the enemy 
and proclaim victory." 

The author then discussed the danger of a nation obliging men "as 
slaves to défend a cause for which they hâve no idéal," and states 
that it "sounds impossible that the Prévost MIarshall could décide to 
engross the American army with men vi'hose ideals are not the same 
as those of Americans," and that the people of Porto Rico, whom he 
calls "the Pariah," as the légal définition of a citizen of Porto Rico 
who has not changed his status, is neutral in this terrible war ; that 
the Pariahs form a lawful entity, who hâve no governing power, and 
who hâve been compelled to allow themselves to be governed by others. 
Fate is appealed to behold them — 

"weak and powerless, driven by force!!! That ail lias been declded by the 
Prévost Marshall, but he who thus decided, who thus presses on the defense- 
less and the weak, he who compels, based on might, that inan be driven by 
force to flsht for a flag that is not his own, he who thus drives nian has no 
right to claim that man be a true, loyal soldier." 

The défendant then stated his position and advice that he had given 
to those who like himself had declined American citizenship, under the 
provisions of the Act of Congress of March 2, 1917, c. 145, § 5, 39 
Stat. 953 (Comp. St. 1918, § 3803bb) : 

"As soon as the statement of I.«a I^emocracia was known, although no ex- 
planatlon of the décision of the Prévost Marshall was given, we, who hâve 
been so interested in the affair, hâve been the ob,iect of numerous luquiries 
on the matter from Pariahs ail over the island and to one and ail the same 
answer and information has been given: 

"Résistance agalnst the mighty is of no avait — when — ever called to the 
front — we bave to go — but never before solemnly expressing to the Milltary 
Oommission that we are not citizens of the United States; that we are not 
ready and willlng to swear loyalty to the American flag — but If nevertheless 
we are compelled to défend a flag, to which respect is due, but with which we 
hâve no moral tles nor progeny — let the Prévost Marshall's will be done ! His 
and only his will the responsibilities be of hunian error. And then may be 
that that décision find a place in the pages of history more due to its effects 
than to the motives of its existence. * * * 

"Oh! Washington, be thou wltness of this struggle; behold man's conscience 
trampled upon by Might ; * * * behold the Statue of Liberty and the 
Right of Man cast to tho winds In fragments." 

The writer then reasons that, because the Pariah has been called 
upon to perform the same duties as citizens of the United States, his 
condition as a citizen "is equally esteemed and appreciated as that of 
Président Wilson, inasmuch as the Pariah has been assigned the same 
and equal duties as those assigned to the President's fellow citizens," 
and therefore that the Pariahs are placed upon equal grounds and 
authorized to discuss as equals. 

The défendant attacked the indictment by demurrer and a motion 
to quash on the f ollowing grounds : That the counts were itnproperly 
joined ; that it did not set forth or allège the spécifie statements alleged 
to be false; that it did not set forth in any of its counts an offense 
known to the law or any violation of section 3 of the Espionage Act. 

The demurrer was overruled and the motion to quash was denied, 
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except as to the fourth count, to which the défendant seasonably ex- 
cepted. At the close of ail the testimony the défendant filed a mo- 
tion that the court direct a verdict of not guilty, and to the déniai of 
this motion he seasonably excepted. The défendant also seasonably 
excepted to certain instructions of the presiding judge and the admis- 
sion and exclusion of certain évidence, and has assigned thèse instruc- 
tions and the rulings admitting or excluding this testimony as error. 
In addition, counsel for the défendant claimed in argument that the 
second and fifth counts vi'ere bad for duplicity, because the offenses 
of causing insubordination, etc., and attempting to cause insubordina- 
ïl;ion, etc., are alleged in each of them, and that thèse are separate of- 
fenses, as shovvn by the disjunctive "or" in the statute; that while 
this objection was not urged at the trial, and is not made a part of 
the bill of exceptions, the error is apparent on the face of the record, 
and the court should take notice of it, although not assigned. 

[1,2] It is undoul)tcdly true that the court, in the exercise of its 
discrétion, may notice a plain error on the face of the record, although 
not assigned : but we do not think the indictment is open to the charge 
of duplicity. Only one offense is alleged, which may be committed 
in two modes, and both of thèse modes are joined in one count. Ei- 
ther causing insubordination, etc., or the attempt, are différent modes 
of committing one and the same offense and both may be alleged in 
one count. Crain v. United States, 162 U. S. 625, 634, 16 Sup. Ct. 
952, 40 L. Ed. 1097; May v. United States, 199 Fed. 53, 117 C. C, 
A. 431 ; United States v. Dembrowski (D. C.) 252 Fed. 894. 

The joinder of counts which the défendant assigns as error is au- 
thorized by section 1024 of the Revised Statutes (Comp. St. § 1690) 
and is fully sustain-d in Pointer v. United States, 151 U. S. 396, 400, 
14 Sup. Ct. 410, 38 L, Ed. 208, and Ingraham v. United States, 155 
U. S. 434, 15 Sup. Ct. 148, 39 L. Ed. 213. 

[3, 4] As the indictment was drawn, there was an attempt to charge, 
in the first and fourth counts, the commission of the fîrst offense set 
out in section 3 ; that of — 

"willfully making or conveying; false reports or false statements with Intent 
to interfère with the opération or success of the military or naral forces of 
the United States or to promote the success of its enemies." 

It was necessary to allège in thèse counts that the statements made 
by the défendant were false and willfully made. As to the last two 
offenses in the section, set out in the remaining counts, it is immaterial 
whether the statements made by the défendant were false or not; it 
was only necessary to allège that they caused, or were an attempt to 
cause, insubordination, etc., or that they obstructed the enlistment or 
recruiting service of the United States, and that they were willfully 
made with such intent. 

[5] The articles published by the défendant were set forth at length, 
and it was not necessary to specify the particular statements in them 
by which it was alleged the défendant committed the offenses with 
which he was charged. Their language requires no expert knowledge 
for its interprétation, and no explanation was necessary byway of 
innuendo to make its meaning clear. Lockhart v. United States, 250 
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Ked. 610, 162 C. C. A. 626; Armour Packing Co. v. United States, 209 
U. S. 56, 28 Sup. Ct. 428, 52 L. Ed. 681 ; Ledbetter v. United States, 
170 U. S. 606, 18 Sup. Ct. 774, 42 L. Ed. 1162. 

[6] We think the offenses were set out in the indictment with such 
précision and exactness as to fully acquaint the défendant with the 
crimes with which he was charged. Whether the language which the 
défendant used was apparently adapted to create thèse offenses became, 
on demurrer and a motion to quash, a question for the court. 

[7] The article of November lOth discloses that the défendant, as 
one of 288 résidents of Porto Rico who had declined American citi- 
zenship, was opposing, as he was justified in doing, what he regarded 
as an unwarranted application of the Sélective Service Act (Act May 
18, 1917, c. 15, 40 Stat. 76 [Comp. St. 1918, §§ 2019a, 2019b, 2044a- 
2044k) to them. We do not think its language is adapted or calculated 
to effect the results which it was charged the défendant willfully in- 
tended. It is clearly only a justifiable criticism of the reported déci- 
sion of a subordinate officer of the government by one who was direct- 
ly affected by it, and we do not think that any inferences could rea- 
sonably or fairly be drawn from it which would justify a jury in find- 
ing that the défendant, by its publication caused, or attempted to cause, 
insubordination, mutiny, disloyalty, and refusai of duty, or obstructed 
the enlistment or recruiting service of the United States, or that he 
intended so to do, but that it discloses upon its face that his only pur- 
pose in publishing it was to oppose a reported décision by which those 
who had declined American citizenship would be forced to serve in 
the army of the United States. We think, therefore, the demurrer 
should hâve been sustained as to the counts which were based upon 
this publication. 

[8] It is not so apparent from the language of the article of Octo- 
her 27th that it is not adapted or calculated to create the offenses al- 
leged, or that there was an absence of wiilful intent, that the court 
could hâve ruled that there was no possible question for the jury in 
the détermination of both the adaptat)ility of its language to create in- 
subordination, etc., or to obstruct the enlistment or recruiting service 
and the intent with which it was published, and we think the demurrer 
was properly overruled as to the counts based on this article. 

The défendant assigned as error that the court refused to admit as 
évidence in his behalf an article under date of April 2, 1917, published 
by him in his paper, the ''Heraldo de las Antillas," entitled "War," 
the material part of which is as f ollows : 

"If Congress should enact — which would not be strange — conipulsor.v serv- 
ice, whicli has been adopted in advance already by some states in the Union, 
then the moral support to be given by Porto Rico to the United States should 
take the form of soldiers not exempt from service, either hy draft or by 
obligatory recruiting or by voluntary action. It is vei'y natural that this 
should be so, Porto Rico being as it is already a part of the North American 
nation, enjoying her citizenship, and with the responsibilities and obliga- 
tions which go with it. It is not the time to go bacli before the obligation 
of honor which has baen contracted by ail those enjoying American citizen- 
ship, and we would not be the persons to eounsel disloyalty or treason. Con- 
sequently, with our principles of a lifetlme, the man who has a flag should 
défend it with his arm, with everything and ail that he is or possesses." 
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This article was offered by the défendant to show his state of mind 
and the absence of the intent with which he was charged in publish- 
ing the articles of October 27th and November lOth, and was clearly 
compétent for that purpose. The court, however, exchided it, and as- 
signed his reason for its rejection in the following language: 

"I hâve admltted certain articles because tliey uiay tlirow liglit uijon the 
intention of the défendant In tliis case. The allégations show that he has act- 
ed throughout In a propaganda to seeure the independeney of Porto Rico, but 
he gave that up when Congress passed the Jones Act. Xow an article is of- 
fered which dates after the expiration of that propaganda, and an article — 
presumlng for the moment that it is proper in some respects — that cannot 
throvv any light upon that propaganda, does not corne wlthin the scope." 

[9] The intent of the défendant to commit the offenses with which 
he was charged in the indictment was one of the issues submitted to the 
jury, and, as bearing upon that issue, publications of the défendant in 
earlier issues of his paper, which, in the exercise of its discrétion, the 
court did not think too remote, were unquestionably compétent, and 
we think the rejection of this article was prejudicial to the défendant. 

[10] The défendant has also assigned as error certain instructions 
to the jury, but we do not find it necessary to consider ail of them. 
The défendant points out the following which he claims is erroneous 
and which we think is material : 

"If you hâve such a doubt in this case, then the défendant is entitled to it ; 
but if, after considering the faets, you eome to the conclusion as a reasonable 
man that there is one explanation, and one only, for what he did, and that 
is that he is guilty, that he did tliis Intentionally, then you find hlm guilty." 

We hâve looked at other parts of the charge to ascertain if the clé- 
ments of the offenses with which the défendant was charged were clear- 
ly set forth, so that the instruction complained of , although erroneous, 
might be held not to hâve been prejudicial to him; but throughout the 
charge the presiding judge nowhere submitted to the jury the question 
whether the language of the statements was adapted to produce the 
results with which the défendant was charged. In summing up the 
éléments necessary to constitute the offenses he stated to the jury: 

"Tlie princiml ones are that he wrote thèse articles ; that the flrst was 
false; as to tne second, falsity is not necessary ; that he published thes3 
articles in the way of which we hâve gone over, and that he did so willfully; 
that is to say, with an evil intent, not l'or the purpose of enlightening the pub- 
lie as to their rights and duties, but to interfère with the reeruitlng and en- 
listment of the military forces of the United States, and that he did it inten- 
tionally, intending to interfère and produce tliese différent results." 

In other parts of the charge the following instructions were given, 
to which the défendant seasonably excepted: 

"He is indicted for publishing an article or articles with the intent that 
thèse articles would influence the différent steps in ralsing the military forces, 
so that you do not hâve to go very far down the Une to find out the éléments 
of the case. You do not hâve to prove that the actual resuit of thèse articles 
was to interfère with the military forces ; if the défendant published them 
with the intent to do that, then everything else foUows ; nnd that is what you 
will hâve to détermine. * ♦ * 
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"In other words, the freedom of the press is not a défense, If you thlnk 

the defendnnt bas done thèse things wlllfully and wlth the intent to obstruct 

the reeriiiting and enlistnient of the military forces of the United States. 
* « * >> 

It was not only necessary to prove beyond a reasonable doubt that 
the défendant willfully published thèse articles with the intent to cause 
insubordination, etc., and to obstruct the enlistment and recruiting 
service, but that this intent had been carried into eiïect by language 
adapted to produce thèse results. 

The emphasis which was laid by the court upon the necessity of 
finding the intent of the défendant and the direction of the inquiry of 
the jury to the détermination of this, to the exclusion of any considér- 
ation of whether the language of the articles was calculated or could 
reasonably be held to be adapted to cause insubordination, etc., or ob- 
struct enlistment or the recruiting service, and failure to instruct the 
jury that, whatever the intent of the défendant, it was necessary that 
they should find that it was coupled with some act or words adapted 
to carry it into effect, removed from their considération the principal 
élément of the offenses with which the défendant was charged. 

[11] The défendant also excepted to this instruction and assigns 
the same as error: 

"The indiotniewt does not mean that it is necessary for you to flnd that 
this was intended to affeot tlie troops in Cayey, Panama, or anywhere else. 
The act i-efei's to the infiuencinK and tlie disloyalty, etc., in the 'military 
forces' of tlie T'nitod States, and the jnilitary forces of the United States 
nieans tlie able-bodied men of the United States, the people from wlioni the 
United States inay niake iip its army. It does not even mean those botween 
the âges of 21 and Hl years ; It means ail able-bodied men of tbc United States 
and its territories, includint; Torto Rico. So, if you find that thèse articles 
were intended and are to be construed as affecting able-bodied men of Porto 
Rico, whother they are registered or not, or whether they are liable under 
the call, makes no différence; the mililary forces are the able-bodied men of 
this island." 

The statute is a pénal one, and while the military forces of the Unit- 
ed States might be construed to include not only those who had been 
inducted into the military service, but also those who had been re- 
quired to register under the Sélective Service Act and had not been 
exempted or excused from service, we do not think it could be con- 
strued so broadly as to include ail the able-bodied men in Porto Rico 
■ — the 288 Porto Ricans who had renounced American citizenship 
among them if they were able bodied — whether they were within the 
class who were obliged to register or not. 

While we think thèse instructions cannot be sustained and that they 
were prejudicial to the défendant, we feel also that there was error in 
denying the motion, made by him at the close of ail the testimony, that 
the jury be instructed to return a verdict of not guilty. 

We hâve examined with great care both statements which the de- 
fendant admits he published in bis paper, and also the testimony in- 
troduced by the government and by the défendant, and we are unable 
to discover any évidence upon which the finding of the jury, that he 
willftdly published either article with the intent to create insubordina- 
tion, disloyalty, mutiny, or refusai of duty in the naval or military 
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forces oî the United States, or to obstruct tlie enlistment or recruit- 
ing service of the United States, can be sustained. The only évi- 
dence which the jury had before it beside the two articles was the tes- 
timony of two employés in the Post Office Department, who testified 
in regard to the mailing and circulation of the papers in which the 
articles were contained, which was admitted by the défendant, and the 
testimony of the adjutant gênerai of Porto Rico, who testified that the 
article which appeared in the defendant's paper under date of October 
27th, entitled "Recruiting in Porto Rico," was not true ; that the 
quota to be furnished from Porto Rico was 12,833, and that he had 
not at any time received from his superiors any further orders in re- 
gard to the quota of men which was to be supplied in Porto Rico ; that 
at the time of the trial no men had been drafted in Plawaii for service, 
and while the gross quota of men to be supplied by Hawaii for the 
National Army was 2,403, it had actually furnished 4,397 men. He 
was shown a copy of "La Correspondencia," a newspaper published 
in Porto Rico, and admitted that the figures given by that paper in its 
issue of July 20, 1917, showing the number of men to be furnished by 
the différent states of the Union, Porto Rico, and Hawaii, were cor- 
rect in accordance with the officiai records in his office. 

The défendant testified that he was born in Porto Rico ; that he 
served in the Spanish War upon the side of Spain, and that af ter the 
treaty of Paris he had opposed compulsory American citizenship for 
Porto Ricans until the enactment by Congress on March 2, 1917, of 
législation conf erring citizenship upon résidents of that island ; that 
upon March 7th, after the passage of the act, he had declared his 
intention of not becoming a citizen, in accordance with its provisions 
that those who did not désire to become American citizens might file a 
déclaration of their rejection of the oiïer of citizenship in the United 
States District Court of Porto Rico. In the "Heraldo de las Antillas" 
of March 20, 1917, he stated his reasons for his action. This article 
and another in the same paper, under date of March 31, 1917, were 
admitted in évidence. In thèse articles the défendant stated that he 
did not hâve the attachment for America as a nation to make it proper 
for him to become an American citizen, and that — 

"To make a display of American citizenship without entertalning a proper 
feeling of loyalty to tlie American flag would not only create a disagreeable 
predicament, but would also constitute the most pronounced hetraynl of Per- 
sonal convictions and the most utter disregard of persoual décorum." 

He also stated in the article of March 20, 1917, that those who 
hâve accepted American citizenship — 

"are under positive obligation to be loyal to that citizenship and to that 
flag." 

A publication of the défendant in his paper, under the heading 
"Topic of the Day," under date of October 13, 1917, was also admit- 
ted in évidence, which contains the following statements : 

"Aecording to every indication, the moment is neariug for Porto Rico to 
begin paylng its tribute of blood to the American flag. New instructions 
hâve been issued in the daily press — and by the way they are not very clear, 
thanUs to the very poor Spanish in which they are writteu or translated— 
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:and în such Instructions the fact of not being citisiens of the Tlnited States is 
aiso omitted as ground for exemption. * * « There Is no doubt, however, 
that the matter is to be brought veiy shortly and that it must be solved în 
oue way or another. As for us — we rei)eat it once and one hiuidred times — ■ 
we hâve no doubt whatever; but it is also knovvn that In thèse tiiues the 
least doubtful things seem dark and adulterated. We belleve that the citi- 
zen of Porto Rico who aecepted the cltizenship of the United States, inas- 
much as he was glven six months within which to renounce it, is inevitably 
bound to take up arms to défend hls niitlon. There was not ttie least decelt 
in it, except such diflicultles as were Interposed by some officiais to prevent 
the renunciatlon of such citlzenship, the period of time flxed by law for the 
exercise of that rlght having transplred precisely durlng the time that the 
Congress of the United States established conipulsory mllltary service and 
was making préparations to carry the same into practlce. * * • Then and 
now we showed ourselves respectful to the wlshes of each and everybody, and 
now that the time wlthin whlch to exercise the rlght of renuuclation has 
more than explred, we must continue to show the same respect; and even 
from our own standpoint we must acknowledge and proclalm that those Porto 
Ricans are bound to accept ail the conséquences of thelr action as such clti- 
zens of the United States. But jnst as we are of the opinion concernlng those 
who aecepted the eitizenship of the nation whose flag waves to-day over tlie 
castles of our country, we understand, and we shall not tire repeatlng it untll 
this question shall bave been duly determlned, that no person who is not a citi- 
zen of a nation can be a soldier of that nation unless it is done through an act 
of force against which it Is always lawful to claim as long as such clalm is 
made in a légal way and before the same Congress whlch provlded the rlght 
to renounce American citlzenship." 

Thèse articles show that the défendant had been engaged in a con- 
troversy over the desirability of the résidents of Porto Rico accepting 
American eitizenship, which was conferred upon them by the Jones 
Bill, so called, and that after the six months had expired in which eit- 
izenship might be renotinced under the provisions of the bill, he had 
been discussing the rights of those who had so renounced the offer of 
eitizenship; that 287 other résidents of Porto Rico beside himself 
had, under the terms of this act, renounced this eitizenship ; and that, 
whether he and thèse 287 associâtes were subject to the provisions of 
the Sélective Draft Act, was a matter of great interest to him and the 
subject of discussion through the columns of his paper. The attitude 
of the défendant toward American eitizenship and his published state- 
ments in regard to the duty which Porto Ricans owed the American 
flag who had become American citizens, tRrow light upon the intent 
with which the défendant published the articles upon which the in- 
dictment against him was found. 

The défendant testified that, after the passage of the Jones Bill, 
he ceased the publication of his paper as a daily on May 17, 1917, 
and continued its publication as a weekly with the principal object of 
defending the rights of those who had renounced American eitizenship, 
taking his news from local papers, as his paper had no news service of 
its own. That, in publishing his article of October 27, 1917, he had 
before him an article in the issue of October 20, 1917, of the "La Cor- 
respondencia," another newspaper published in Porto Rico. This ar- 
ticle, entitled "The Draft in Porto Rico," was admitted in évidence. 
It stated in substance that, according to latest officiai authorized ad- 
vices, 17,000 men would be recruited in Porto Rico, instead of 12,000, 
as had been previously reported, and that it was the purpose of the 
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government to draft 12,000 white men and 5,000 negroes or colored 
men; that the latter would be sent immediately to the United States 
to a suitable cantonment for men of that race, and the 12,000 white 
men would be trained in Porto Rico ; that this had not yet been de- 
cided, but that the news in détail would be given soon ; and that, if 
this Project was finally adôpted, Porto Rico would be contributing 
many more men than was set at the beginning. 

He testified that he had before him, also, in the préparation of his 
article an article published in the "La Correspondencia" on July 20, 
1917, which gave the number of men to be furnished under the draft 
by each state and territory, and concluded with this statement: 

"As may be seen by our readers froni the llst we are puWisliing, the quota 
of Porto Rico, as a blood tax, to be a part of the first National Army, is 
12,833 men ; that Is, it occupies tlio place designated with No. 22 among ail 
the States and territories, being over 29 states and territories whose quota of 
men for the défense of the great American nation is much smaller." 

While the statements contained in thèse articles in "La Correspond- 
encia" were incorrect, and that of July 20, 1917, failed to take into 
considération that the number of men assigned to the différent states 
was the net number to be drafted after the number who volunteered 
had been deducted, there was no évidence that the défendant knew 
such to be the fact or was in any position where it might be said that 
he should hâve known the facts. It did appear in this statement that 
Hawaii would furnish no men, and that Porto Rico would furnish 
a larger number of men than 29 states and territories, although the 
population of thèse states far exceeded that of Porto Rico, on the as- 
sumption that Porto Rico would furnish 12,833 men. The article of 
October 23, 1917, from "La Correspondencia," stated that the draft, 
from officially authorized advices, would be raised to 17,000 men. 
Thèse articles were admitted in évidence to meet the charge that the 
défendant had an evil intent in making the statements with which he 
was charged. In the light of the évidence afforded by them, we do not 
think that any construction can be placed upon the article of October 
27th that would sustain a finding that it was willfully published with 
the intent to cause insubordination, etc., or to obstruct the recruiting 
or enlistment service. It was clearly in the nature of a criticism of the 
conduct of those who were charged with the duty of protecting the 
citizens of Porto Rico, and seeing that they were not unfairly discrim- 
inated against under the Sélective Service Act, because he asks: 

"What do the politlcians say to that, who attrlbute to themselves tlie mo- 
nopoly of the défense of the people's intei'ests? They say nothlng. They are 
busy defendlng some positions that they hâve paid for." 

There was no évidence before the jury to show the intent with which 
the défendant published this article, except the language of the article 
itself and the testimony of the défendant in regard to the sources of 
information which he had for it, and this was not only uncontradicted, 
but was supported by the testimony of the government that the arti- 
cles in "La Correspondencia" were actually published in that paper, 
and also the uncontradicted testimony of the défendant in regard to the 
prior publications in his own paper. 
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[12] We think there was no évidence to sustain the verdict of the 
jury that the défendant published either the article of October 27th 
or that of November lOth willfully, with the intent to create insubordi- 
nation, mutiny, etc., or to obstruct the recruiting or enlistment service 
of the United States, and that the defendant's motion to instruct the 
jury to return a verdict of not guilty should hâve been granted. 

The judgment of the District Court is reversed, the verdict is set 
aside, and the case is remanded to that court for further proceedings 
not inconsistent with this opinion. 



FIRST ^^AT. BANK OF SWEETWATr:R, TEX., v. EUST et al. 

(Circuit Court of Appeals. Fifth Cirtniit. Mardi 15, 1919. lielieariiig 
Deuied May 9, 1919.) 

Xo. 3300. 

1. Banks and Banking <S=3ll7 — Certificate or Deposit — Issuance fdh In- 

mVIDUAL DEBT— KiSK 01' AUTIJOUITY. 

One to whom a liank's président, in paynient of his individual debt, is- 
sued its certificate of deposit, accepted witli linovvledge tliereof, toolc 
the risk of tlie président" s authority, depending on wlietlier tliere had been 
a contemporaneous deposit, as recitod in tlie certificate; the principle 
that his gênerai powers would give apparent authority not applying, 
where lie is known to be aeting in liis own interest. 

2. Banks and Bankiso ©=3118 — Certikicate of Deposit — Issuance for In- 

dividual Debt — Authority — Burden of I'roof. 

One to whom a bank's président issued its certificate of deposit in 
payment of his individual debt, acccpted with Knowledge thereof, seeking 
to hold the bank thereon, has the bnrdcn of ]>roving the niaking of the 
recited contemporaneous deposit, necessary for the authority to issue 
certificate. 

3. Banks and Banking <®=»118 — Certificats of Deposit— Evidence of De- 

posit. 

A bank's certificate of deposit having been issued by ils président in 
paynient of his individual debt, and accepted with knowledge thereof, 
neither récital in certificate nor statenient in letter of président to per- 
son receiving tlie certificate is évidence ngainst liank of deposit having 
been inade, necessary for president's authority to issue certificate. 

4. Evidence <S=244(12) — Statement of Bank Président— Past Transac- 

tion. 

Statenient of président of bank, to one to whom its certificate of de- 
posit had been issued by its prior président in payment of his individual 
debt, that its books sliowed tlie deposit callcd for tbereliy, is not inadmis- 
sible against it, in the absence of Injury therefrom raising an estoppel ; it 
amounting to an admission tiiat pnst transactions had occurred and iiad 
been evidenced by the bank's books. 

Batts, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the North- 
ern District of Texas; Robert T. Ervin, Judge. 

Action by Anna Rust and husband against the First National Bank 
of Sweetwater, Tex. Judgment for plaintiffs, and défendant brings 
error. Reversed and remanded. 



(g=Por other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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J. H. Beall, of Sweetwater, Tex. (Beall & Douthit, of Sweetwater, 
Tex., and Kirby & King, of Abilene, Tex., on the brief), for plaintiff 
in errer. 

R. W. Haynie, of Abilene, Tex. (Woodruff & Woodruff, of Sweet- 
water, Tex., and Fred Cockrell, of Abilene, Tex., on the brief), for 
défendants in error. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, Di,strict Judge. The défendant in error Anna Rust 
brought suit in the District Court on three certificates of deposit, each 
for $2,000, purporting to hâve been issued by the plaintiff in error. 
The certificates were issued July 5, 1915, and were to mature 11 
months after date, with 6 per cent, interest. At their maturity the 
interest was paid, and the certificates were extended for one year 
f rom their maturity. Upon présentation for payment, the plaintiff in 
error denied liability and refused payment, and Ihls suit on them was 
institut.ed. 

[1] The évidence developed that J. V. W. Holmes was président 
of the issuing bank at the time it is charged that the certificates were 
issued by it; that he owed the défendant in error certain land notes, 
and, being désirons of disposing of the land by which the notes were 
secured, induced the défendant in error by letter to accept in part 
payment of the notes, which were not then due, certificates of deposit 
of the plaintiff in error maturing at the same time the notes matured. 
The évidence shows that the husband of the défendant in error acted 
for her in the transaction with Holmes; that he was familiar with 
Holmes' handwriting, and knew that the certi^cates sued on were 
issued in settlement of an individual debt due by Holmes to his wife, 
and knew that the certificates were signed by Holmes, as président 
of the plaintiff in error, and that he had no knowledge of the deposit 
in the bank of the money, called for by the certificates, other than 
the récital of that fact in the certificates themselves, and in a letter 
from Holmes to him. The record, therefore, showed indisputably that 
the défendants in error received the certificates of deposit, knowing 
that they had been signed and issued by Holmes, and that he had used 
them in payment of his individual debt, and not in the business of the 
bank, for which he assumed to act. 

The défendants in error, this being true, took the risk, in accept- 
ing the certificates, of the authority of Holmes to sign them in its 
behalf. It is not disputed that it was within his power as président 
to sign certificates of deposit, wlien the money was deposited in the 
bank, as called for by the certificate. He had no actual authority 
to issue certificates, in the absence of a contemporaneous deposit of 
the money. His gênerai powers would give him apparent authority, 
as to persons dealing with the bank, to act for the bank, in the issue 
of certificates of deposit, in ail cases, whether the money was de- 
posited or not. The principle, however, is confined to cases where 
he was not known to be acting in his own interest, and not in the 
interest of the bank. If the party dealing with him knew that he 
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was acting in his own interest in the matter of the issuance of the 
certificates, and not in the business of the bank, then the party dealing 
with him was chargea with knowledge of his want of anthority, if he 
had none, and of his failure to deposit the money, as recited, if he 
so failed. If Holmes issued the certificates sued on, without mak- 
ing a corresponding deposit in the bank, and if the défendants in 
error knew that he used the certificates, when issued by him, for his 
own advantage, as distinguished from that of the bank, then they 
were charged with knowledge of his want of authority to bind the 
bank by the issuance of the certificates, and could not recover on 
them. 

[2] The record showing without conflict that the défendants in 
error did know that Holmes, in issuing the certificates, was acting 
for his own advantage, to pay his indiviclual debt with them, the only 
question left for décision is whether there was money deposited by 
Holmes in the bank to cover the issue of the certificates. If none 
was deposited in fact, the défendants in error were charged with 
knowledge of that fact, and, from it, with Holmes' want of authority 
to bind the bank. Ohio Valley Banking & Trust Co. v. Citizens' Na- 
tional Bank, 173 Kv. 640, 191 S. W. 433, 438 ; American Surety Co. 
V. Pauly, 170 U. S. 133, 18 Sup. Ct. 552, 42 L. Ed. 977; Hier v. 
Miller, 68 Kan. 258, 75 Pac. 77, 63 L. R. A. 952 ; Claflin v. Farmers' 
& Citizens' Bank, 25 N. Y. 293 ; Campbell v. Manuf acturers' National 
Bank, 67 N. J. Law, 301, 51 Atl. 497, 91 Am. St. Rep. 438; Amarillo 
National Bank v. Harrell (Tex. Civ. App.) 159 S. W. 858; Bank v. 
American D. & T. Co., 143 N. Y. 559, 38 N. E. 713. The case was 
tried upon this theory, and the only question submitted to the jury 
was whether or not the money was, in fact, deposited in the bank, as 
recited in the certificates, and, on this question, the court below 
placed the burden upon the défendant bank. We think the District 
Judge misplaced the burden of proof in this respect. The party who 
deals with an agent, knowing him to be acting in his own interest, 
takes the risk of his having authority to so act for his principal, and 
assumes the burden of establishing his authority when he seeks to 
hold the principal. The case of Hier v. Miller, 68 Kan. 258, 75 Pac. 
77 , 63 L. R. A. 952, correctly states the rule, as we understand it to 
be. In that case the court said: 

"The rule of law involved, that an agent may not represent hlmself ana 
his principal in the same transaction, has been applied in many cases. 'Un- 
doubtedly the gênerai rule is that one who receives from an officer of a cor- 
poration the notes or securities of such corporation in payiuent of or as 
seeurlty for a Personal debt of such oflieer does so at his own péril. Prima 
facie the act is unlawful aud, unless actually autliorized, the purchaser will 
he deemed to hâve taken them with notice of the rights of the corporation.' 
Wilson V. M. E. R. Co., 120 N, Y. 145, 150, 24 N. E. 384, 385, 17 Am. St. Kep. 
625. 'Ordinarily, the cashier, being the ostensible executive oftlcer of a 
bank, is presumed to hâve, in the abs(>nce of positive restrictions, ail the 
Power necessary for such an officer in tlie transaction of the legitlmate busi- 
ness of banking * * * But certainly he is not presumed to hâve power, 
by reason of his officiai position, to bind his bank as an accommodation in- 
dorser of his own pronnssory note. Such a transaction would not be with- 
in the scope of his gênerai powers, nnd one who accepts an indorsement of 
that character, if a contest arises, must prove actual authority before he 



32 257 FEDERAL KEPORTEE 

can recover. There are no presuniptions in favor of such a délégation ot 
power.' West St. L. Sav. Bk. v. Sliawnee, etc., Bank, 95 U. S. 557, 559, 
24 L. Ed. 490. * * * 'But tlie test of the transaction is whether it is 
with the banlv and its business, or wlth the eashler personally and in his 
business. Claflin v. Farmers' Banlc, 25 N. Y. 293 ; Moores v. Cltizens' Na- 
tional Banli, 111 U. S. 156 [4 Sup. Ct. 345, 28 L. Ed. 385J. As to the former, 
ail presumptions are in favor of its regularity and binding force. In the 
latter no such presumptlon arises. In fact, upon proof that it was known to 
the claimant to be an individual transaction, and uot one for the bank, the 
burthen is cast upou the claimant to establisli bj proof that the act of the 
eashler thus done for his own individual benefit was authorized or ratifled. 
Thèse are fundamental priuciples applicable to principal and agent in every 
transaction arising out of that relation.' " 

See, also, Harwood v. Ft. Worth National Bank (Tex. Civ. App.) 
205 S. W. 484-488. 

[3, 4] The question, then, arises whether the record présents any 
évidence from which the jury might hâve legitimately inferred that 
the deposit had been made as recited. If the transaction had not 
been an individual one of Holmes, the président, the récital in the 
certificates would hâve been prima facie évidence of the receipt of 
the money by the bank. In vievv of its having been issued by the 
président in his individual transaction and accepted by the défendants 
in error with that knowledge, it bas no such etïect. The letter of 
Holmes asserting the deposit, written in his own interest to défend- 
ants in error, has no greater effect. The only other évidence re- 
lied upon is the déclaration of McAdams, who was the successor of 
Holmes as président of the bank, made to William Rust, défendant 
in error, and while he was président, to the effect that the bank had 
received the money calied for by the certificates. McAdams clainis 
that he made the déclaration through mistake, and afterwards cor- 
rected it. H McAdams' déclaration was an admission of , and as such 
binding on, the bank, the cjuestion of its correctness was for the jury 
to décide. 

We think, however, that the déclarations of McAdams, made many 
months after the transaction between défendants in error and Holmes, 
of which he had no personal knowledge, were binding upon the bank 
only as a reply to the demand of the défendant in error William 
Rust, and not as an admission as to the bank's receipt of the money 
from Holmes when he signed the certificates of deposit. Even the 
président of a bank is without authority to bind his principal by state- 
ments merely narrative of past transactions. McAdams' déniai of 
receipt of the money and of liability could be proven as the predicate 
for the instituting of a suit to recover from the bank. If the de- 
fendants in error had been prejudiced by his admission of the receipt 
of the money by the bank, by having acted or delayed action because 
of it, the bank would be estopped to dispute its correctness. As no 
injury resulted, the défendants in error could only offer the state- 
ments as admissions of the bank, through its président, as to a past 
transaction. The président was without authority to bind the bank 
by such statements, as admissions. In the case of Racket Co. v. 
Clough, 20 Wall. 528, 540 (22 L. Ed. 406), the Suprême Court said 
of the authority of the déclarations of the master, made two days 
after the occurrence of the transaction to which they related : 
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"Déclarations of an agent are doubtless, in some cases, admissible against 
his principal, but only so far as he had authority to make theni, and au- 
thority to make them is not necessarily to be inferred from power glven to 
do certain acts. A captain of a passeiiger steamer Is empowered to recelve 
passengers on board, but it is not necessary to tliis power that be be au- 
thorized to admit that either his principal, or any servant of hls prin- 
cipal, bas been guilty of négligence in receiving passengers. There is no 
necessary connection between the admission and tlie act. It is not needful 
the captiiin sbould bave such power to enable lilm to conduct the business 
intrusted to him, to wlt, the réception of passengers, and hence his posses- 
sion of the power to make such admissions affecting his principal s is not to 
be inferred from his employment. It is true that whatever the agent does 
in the lawful prosecution of the business intrusted to him is the act of the 
principal, and the rule is well stated by Mr. Justice Story, that 'where the 
acts of the agent will bind the principal, there his représentations, déclara- 
tions, and admissions respecting the sub.iect-matter will also bind him, if 
niade at the same tlnie, and eonstituting part of the res gestte.' A close at- 
tention to tliis rule, which is of universal acceptance, will solve almost every 
difflculty. But an act done by an agent cannot be varied, qualitled, or ex- 
plained, either by his déclarations, which amount to no more than a mère 
narrative of a past occurrence, or by an isolated conversation held, or an 
isolated act done at a later period. The reason is that the agent to do the 
act is not authorized to narrate what he had done or how he had done it, 
and his déclaration is no part of the 'res gestie.' " 

In the case of Goetz v. Bank of Kansas City, 119 U. S. 551, 560, 
7 Sup. Ct. 318, 323 (30 L. Ed. 515) the Suprême Court said of similar 
déclarations of a bank président: 

"The testimony of one of the plaintiffs and of one of his attorncys was 
offered as to déclarations of tlie prc.'iident of the bank, made several days 
after the last draft had been discounted, to the eiïect that the bank had be- 
come largely involved in certain wool transactions with Du Bois as early as 
July or August, 1881, and would bave broken ofC its relations with him if 
it had not been that this wool matter remained unsettied. The testimony 
was excluded, and rightly so. The déclarations had no liearing upon the 
good faith of the offleers of the baidv in the transactions in tbis case; and, 
if Ihey had, Ijeing made some days after those transactions, they were not 
admissible as part of the res gestre any more than if made by a stranger. 
Evidence of déclarations of an agent as to past transactions of lils principal 
are inadmissible, as mère hearsay. Luby v. Iludson River Railroad, 17 W. 
Y. 131, l:i3; Adams v. Ilaniiibal & St. Joseph Railroad, 74 Mo. 553 [41 Am. 
Kep. 333]." 

The déclarations of McAdams were incomjjetent, vvithin the rule 
laid down in the cases quoted from. His statement that the bocks 
of the bank showed that the certificates sued on were issued was an 
admission that past transactions had occurred, and had been evi- 
denced by entries on the bank's books. Little efficacy would be left 
to the rule against a principal being bound by statements of its agents 
as to past transactions, if such statements could be made binding on 
the principal by being so made as to disclose that they were based 
on the agent's inspection of books not shown to hâve been lost or de- 
stroyed. A resuit would be that an agent of a principal whose trans- 
actions are evidenced by books could bind the principal by admis- 
sions as to past transactions by merely putting his admissions in the 
form of statements of the contents of his principal's books. The 
books of account of the bank were introduced in évidence in the Dis- 
trict Court. The record fails to disclose that the books were in- 
257 F.— 3 
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complète. The register of certificates of deposit did not show the 
issue of the certificates sued upon. It would seem that the bank's 
bock of account should show conclusively, by the balances, whether 
the bank ever received the money, which should hâve been deposited, 
when the certificates were issued. 

Counsel for the plaintifï in error asserted in argument that they 
do show the money was not received. Counsel for défendants in er- 
ror stated that they were unable to détermine what the books showed 
as to the receipt of the money. We conclu de that there was no légal 
évidence oflrered by the défendants in error to support the burden 
resting upon them to show the deposit of the money called for by the 
certificates, and this results in the reversai of the judgment, and the 
remanding of the case for further proceedings conformable to this 
opinion; and it is so ordered, the costs to be taxed against the de- 
fendants in error. 

BATTS, Circuit Judge (dissenting). Anna and William Rust sued 
First National Bank of Sweetwater, Tex., on three certificates of 
deposit of $2,000 each, issued in the name of the bank by its prési- 
dent, J. V. W. Holmes, July 5, 1915, to mature 11 months after date, 
with 6 per cent, interest. Interest was paid June 5, 1916, and the 
certificates extended, by verbal agreement, for one year. Upon the 
présentation of the certificates for payment, the bank denied liability. 
Holmes owed plaintifï certain land notes. He wanted to dispose of 
the land by which the notes were secured, and Rust, to accommodate 
him, accepted as part payment of the notes, which were not then due, 
certificates of deposit, payable at the date of the maturity of the 
notes. The transaction was by correspondence, and a letter from 
Holmes stated that the deposit for which the certificates were issued 
had been made. 

The bank dénies liability upon the certificates, upon the ground that 
the debt which was discharged was the individual debt of Holmes. 
The légal proposition is made that a note or other obligation of a 
bank, given in discharge of a personal debt of the officiai, in the ab- 
sence of express authority from the directors, is void. The gênerai 
principle is well enough established and upon entirely satisfactory 
grounds. When the creditor of a bank officiai receives the obligation 
of the bank in discharge of such debt, he has notice that the crédit 
of the bank is being used for an illégal and an improper purpose. He 
will know that the officer is acting outside of his gênerai authority. 
The creditor cannot safely accept the obligation without knowledge of 
the actual authority of the officer. lîven if he should ascertain that 
the directors hâve undertaken to authorize the giving of the bank's 
notes for an individual debt, a question would arise as to whether such 
authority could be conferred. 

The présent case présents a situation somewhat différent. The 
certificates of deposit in suit are not negotiable instruments. The 
liability which such a certificate imports is not created by the in- 
strument itself, but exists as the resuit or effect of facts which the 
certificate évidences. The certificate is a receipt for money, but is 
not conclusive évidence that the deposit has been made. There may 
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be a déniai of the fact of the deposit and évidence to support the 
déniai. If the deposit has not in fact been made, the bank is not 
liable, notwithstanding a certificate has been issued. The certifi- 
cate is évidence, but not conclusive évidence, of facts which place 
liability upon the bank. The certificate does not itself create a lia- 
bility. The exécution of a promissory note may resuit in a liability, 
without référence to whether it is based upon a considération. A cer- 
tificate of deposit créâtes nothing, but merely establishes, or prima 
facie establishes, a fact which may be the basis of a liability. 

The question in this case is whether or not a deposit was made for 
the plaintifif. If it was the bank is liable. If it was not, the bank 
(under the issues made) is not liable. Holmes, at the time he issued 
tlae certificates of deposit, was the président of the bank. In the 
course of business of the bank, he had a right to speak for it. He 
had authority to accept deposits and issue certificates of deposit. He 
exercised this authority. He made a statement in writing to the 
efl:ect that the deposit had been made. He was authorized to make 
such statement for the bank. If it was not true, the bank (no issue 
of estoppel being presented) would not be liable, notwithstanding his 
statement. 

A certificate of deposit, issued in the course of business by a per- 
son who was the chief ofiicer of the bank, and who had spécifie au- 
thority to receive money for the bank and issue statements that it had 
been received, ought to carry the prima facie presumption that the 
deposit which it recites had been made. The tender to plaintiff of 
the bank's note would hâve given notice that Holmes was undertak- 
ing to do that which was beyond his authority as bank président. His 
statement that money had been deposited to the crédit of plaintifï was 
a statement made in the course of business that he had done some- 
thing which he had a right to do, and the doing of which would 
place liability on the bank. 

Nor would the transaction necessarily be one for his own benefit. 
By securing deposits and issuing certificates, he was carrying out the 
policy of the bank. Plaintifl: had been given the option of being paid 
in cash or having the money deposited in the bank. It would hâve 
been advantageous to the bank that the deposit be made. She had 
made deposits before and received certificates from Holmes, and she 
accepted thèse certificates without knowledge of anything wrong, and 
without reason to make any character of inquiry, and without any 
knowledge, or notice, or intimation that she was doing anything that 
would be advantageous to Holmes, or other than advantageous to 
the bank. The bank held out the président as a person worthy of 
confidence. Plaintifï cannot be charged with any character of îault 
in assuming that the deposit which he said was made, was in fact 
made. The président had a right to make such a deposit. He had 
gênerai authority to issue certificates of deposit. PlaintifiE had a 
right to assume that he had properly exercised his authority. 

The certificate on its face was regular. It was issued in the name 
of the bank, by the président of the bank, who had authority to is- 
sue. It imported a considération, and prima facie evidenced a debt 
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of the bank. The burden was properly placed on défendant to prove 
its invalidity. 

At the time payment of the certificates of deposit was requested, 
Holmes was no longer connected with the bank, having prior thereto 
become a defaulter. Ascertaining that fact, Mr. Rust asked Mr. 
McAdams, then président, whether the bank books showed the de- 
posit. The latter went into the vault, examined the books, returned, 
and stated that the books showed the deposit. There is no contro- 
versy about this. Mr. Rust testifies that McAdams also stated that 
the books showed three certificates, of $2,000 each, and promised that 
they would be paid at maturity on June 5th. McAdams denied thèse 
statements, and further testified that he subsequently ascertained that 
he was mistaken as to the records showing deposits of $6,000 by 
Mrs. Rust, explaining that he had been mi sied by entries on the de- 
posit register offered in évidence, which showed four certificates is- 
sued to Mrs. Rust, aggregating $1,000, and one immediately under 
thèse for $5,000, without either ditto marks or name. He testified 
that this $5,000 certificate was in fact issued to the Kansas City Life 
Insurance Company. 

The verdict of the jury involved a finding that the deposit had 
been made. If there was any évidence to that eiïect, the verdict 
should be sustained. It is insisted that the statement of McAdams 
was made by an agent of the bank, long after the transaction, and 
that the corporation would not, on that account, be bound. The 
transaction between plaintiff and Holmes was not the subject-matter 
of the statement by McAdams. His statement had exclusive réf- 
érence to what was shown by the records of the bank as to the busi- 
ness of the bank. If the bank's books showed that the deposit was 
made, that fact could be established to show the fact of the deposit. 
McAdams was président of the bank, in actual control of its affairs. 
He was in charge of and helped to make its records. In the course 
of the business of the bank, in response to the question of a cus- 
tomer of the bank with regard to pending bank business, he made 
a statement of what was shown by the books of the bank. It was not 
a récital of a past transaction, but a statement of an existing status. 
It was his duty, under the circumstances, to make the examination 
and State the facts disclosed. It may be that that v^'hich he said 
was not conclusive, either as to what the books showed, or as to the 
fact which the books evidenced. It may be that the bank is not es- 
topped from showing that the président was mistaken as to what the 
bank books showed. It may be that the admissions are not con- 
clusively binding. 

Certain bank books were introduced which contained nothing to 
sustain the statement which Rust says the président made to him. 
It is entirely possible that the président did, in the first instance, make 
a mistake. It is entirely possible that the part of the record which he 
pointed out was that which misled him, It is also possible that there 
were other records, which he examined at the time, which sustained 
the statement that Rust said he made at the time. If the bocks 
showed what Rust says McAdams told him, they evidenced the de- 
posit which is the basis of the suit. The admission as to the contents 
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of the books was made in the course of the business of the bank, by 
the person properly conducting that business, and within the line 
and scope of bis duties as an officer. The matter was before the 
jury ; they were entirely within their province in determining wheth- 
er they would accept the admission which they had a right to find he 
had made when first asked about the babihty of the bank, or ac- 
cept the statement which he subsequently made, supported by such 
bank books as were produced. 

It may be that no deposit was ever made in the bank for the ben- 
efit of the plaintiff ; but a jury was justifled in conckuhng that the 
books showed the deposit, and that such a deposit had been made. 
Two présidents of the bank made statements to that effect. In the 
sélection of high officers of the bank, the directors make a pecuHar 
appeal to the pubhc to rely upon their integrity. The relations which 
resuit are of the most confidentia! character. The entire business of 
the country is based upon the belief of the gênerai public that con- 
fident reliance may be placed in the honesty of such officiais. If the 
bank is to be sustained on this appeal, one of its customers is to be 
deprived of more than $6,C00, bccause she was willing to rely upon 
the honesty of a bank président, held ont by the bank to be worthy 
of confidence, and acceptée! the word of bis successor, held out by the 
bank as worthy of confidence. 

The jury were authorized to find that the persons selected by the 
First National Bank of Sweetwater, Tex., to represent it in its nnan- 
cial affairs, did not defraud the plaintifl:', but that the deposits for 
which she holds the bank's certificates were in fact made. 

The judgment ought to be affirmed. 



RIXEIIART & DENNIS CO. v. CHTEnitESR & TAYLOR. 

(Circuit Court of AppeaLs, Fourth Circuit. l"('l)ruary 13, 1919.) 

No. 1075. 

1. EviDExcE <&::390(2) — Action on Contiîact. 

A r:iilro!ul contractor, sucd I)y sulicoutractors. lieUl to liave the bur- 
ûen of iiroviiif? as au affirmative defeuse tliat ilnmat;e for wliicli it pald 
a .iudfrnicut to a landowuer was faused h.v unskillfnlness or négligence of 
plaintiifs, for wliicli tlicy coutracted to be respoiisible. 

H. EVIDKNCE Q;=^P,:V2il) — UeCOKD in AXOTIIER SuiT. 

The record on appeal In an action in a state court, Includlng évidence, 
held not adniissil)le in an action in a fedeval court betwecn two of the 
défendants, in which tlie issues were not tlie sanie. 

In Error to the District Court of the United States for the West- 
ern District of Virginia, at Big Stone Gap; Henry C. McDowell, 
Judge. 

Action by Childress & Taylor against the Rinehart & Dennis Com- 
pany. Judgment for plaintiiïs, and défendant brings error. Affirmed. 

<Ê:=3For other cases see same topic & KBY-NUMDEU in ail Key-Numbered Dlgests & Indexes 
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G. M. McNutt, of Charlottesville, Va. (A. P. Walker, of Charlottes- 
ville, Va., on the brief), for plaintifif in errer. 

S. H. Sutherland, of Clintwood, Va. (Geo. C. Sutherland, of CHnt- 
wood, Va., on the brief), for défendants in error. 

Before PRITCHARD and WOODS, Circuit Judges, and CON- 
NOR, District Judge. 

CONNOR, District Judge. The transcript discloses the following 
case: 

The Carolina, Clinchfield & Ohio Railway Company entered into a 
contract with Rinehart & Dennis Company for the construction of 
a line of railway between Elkhorn City, Ky., and Dante, Va. Rine- 
hart & Dennis Company, hereafter referred to as plaintifï in error, 
sublet a portion of the work to Childress & Taylor, hereinafter referred 
to as défendants in error. It was provided in the contract between 
thèse parties that the work was to be donc by the subcontractors in ail 
respects in accordance with the plans, spécifications, directions, and 
orders of the chief engineer of the railway company. 

The subcontractors assumed ail liability and agreed to indemnify 
the contracting company against ail loss or damage "sustained by 
depositing material to public injury or to the injury of any person or 
corporation, including cost and expense of défense, provided they be 
notified of the bringing suit and be permitted to défend." They also 
assumed responsibility for ail damage done by their workmen, during 
the performance of the work, to property adjacent to said line of rail- 
way, in conséquence of their unskillfulness or negHgence. If any such 
damage was done, the chief engineer should hâve the right to settle 
and pay the same, and to deduct the amount thereof from the pay- 
ments to be made under the contract. Payments were to be made on 
account of the work and material upon the estimâtes certified by the 
chief engineer, and when he certified that the work was completed and 
accepted, final payment was to be made — such certificate to be conclu- 
sive, the subcontractors executing a release from ail claims and de- 
mands whatsoever growing in any manner out of the agreement. 

On July 31, 1914, the défendants in error received from the engi- 
neer the "final estimate" of the work done and material furnished 
under the contract, showing a balance due them thereon of $8,328.29. 
On the 28th of May, 1917, défendants in error brought an action in 
assumpsit against plaintifï in error for the recovery (among other 
items) of this balance, filing with their déclaration a statement of ac- 
count or bill of particulars of which said amount constituted the first 
item. 

[1] Plaintifif in error pleaded nonassumpsit and filed their "grounds 
of défense," in which the balance on "final estimate" was included 
among other items. Among other grounds of défense it set forth 
that, between February 1, 1915, and October 1, 1916, it paid, in dis- 
charge of a judgment, interest, and cost recovered in the state court, 
by one Hill against the railway company, plaintiffs in error, and de- 
fendants in error, jointly, the sum of $2,816.72, which it claimed as a 
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crédit or set-off on account of the balance due plaintiffs on the "final 
estimate." Upon the trial, for the purpose of establishing this "ground 
of défense" crédit, or offset, plaintiff in error offered in évidence "the 
pleadings and orders in the Eikanah Hill litigation in the circuit court 
of Dickerson county, Virginia." Upon objection of défendant in errer, 
the District Judge stated that, in his opinion : 

"The défense made in regard to this judgment was an afllrmative défense, 
and tlierefore the burden was on plaintiff in error. It follows it cannot 
put in évidence in that trial the pleadings an<l évidence in tlie Hill case, 
unless it avowed that it would introduce évidence tending to show either: 
(1) That the liability to Hill arose solely from the négligence or other 
wrongdoing of Childress and Taylor; or (2) évidence that will clearly arol 
satisfaetorily show that an ascertainable, definitc part of the entire amount 
was due to the sole wrongdoings of Childress and Taylor." 

Counsel, when asked whether they could make the avowal, respond- 
ed that they could not do so. The court excluded the proposed évi- 
dence, and plaintiff in error excepted. It then offered to introduce a 
transcript of the record in the same case, the original writ of super- 
sedeas from the Suprême Court of Appeals of Virginia, and the final 
order certified by the clerk of said court. This transcript included 
the évidence in said case sent up on appeal to the Suprême Court of 
Appeals of Virginia. This was also, upon objection, excluded, and 
plaintiff in error excepted. 

No other évidence having been offered to sustain its contention in 
respect to the payment of the judgment in the Hill case, the court di- 
rected the jury to return a verdict for défendant in error in respect 
to that item. Plaintiff in error excepted, and assigns each of the said 
rulings of the court as error. 

Passing the objection to the admissibility of the évidence, raised by 
défendant in error because the claim to deduct the amount of the Hill 
judgment from the amount found by the engineer to be due them, for 
that it was not pleaded as a set-off or payment, and not admissible 
under the plea of non assumpsit, and treating, as the District Judge 
did, the évidence as relevant to the issue, we proceed to inquire re- 
specting the validity of defendant's exception. 

The record in the case of Eikanah Hill v. Railway Co., the plaintiff 
in error, and défendants in error, jointly, discloses a déclaration con- 
taining five counts, ail of which aver that plaintiff was the owner, to 
the middle of the stream, of a tract of land lying on the waters of 
Russell Fork creek, upon which he had constructed and operated a 
mill; also that, upon said creek were rich, productive bottom lands 
used and cultivated by plaintiff. 

The first count charges that défendants wrongfully trespassed upon 
said lands, and by the several means, elaborately set out, destroyed his 
milldam and injured the bottom lands. The second count charges that 
défendants wrongfully and unjustly erected and built a certain wall, 
bank, or mound in, along, and near the said creek, on the opposite 
bank to plaintiff 's land, in a careless, négligent, and improper manner ; 
that by reason thereof the plaintiff's land was overflowed, and covered 
with sand, stones, and gravel, to the injury of his mill and bottom 
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lands. The third count charges that the embankment was constructed 
to an unreasonable height, and extended so near to, and ont so far in, 
the edge of the creek as to divert the water over plaintiff's land and 
wash away his bottom lands, banks, niill, etc. The fourth count 
charges that the embankment was built in a neghgcnt, careless, and 
improper manner. The fifth count charges the négligent and careless 
construction of the embankment on the side of the creek opposite 
plaintiff's land and mill. Ail of said acts are alleged to hâve damaged 
plaintiff's land and mill. 

The défendants jointly pleaded "not guilty," and the parties went to 
trial on the gênerai issue. The jury returned a gênerai verdict for 
plaintiff, and assessed his damages at $2,000. Judgnient was rendered 
on the verdict against défendants jointly, and, upon appeal to the 
Suprême Court of Appeals of Virginia, this judgment was affirmed, 
Carolina, C. & O. R. Co. v. Hill, 119 Va. 419, 89 S. E. 902. 

It would seem that plaintiff's cause of action, as set out in one or 
more counts of his déclaration, was for the improper and wrongful 
location by the engineers of the roadbed and embankment along the 
banks of the creek, whereby he sustained the injuries of which he com- 
plains, while other counts are capable of the construction of an al- 
légation of a négligent manner of performance of the work. For 
either wrongful act or trespass the défendants in that action" were 
jointly liable to plaintiff'. The liability of Childress & Taylor to Rine- 
hart & Dennis Company for indemnity or exonération for the amount 
paid by it in satisfaction of the judgment is dépendent upon other 
principles of law. Défendants in error, Childress & Taylor, having in- 
troduced in évidence the "final estimate" of the engineer and the con- 
tract under which the work was performed, were entitled to recover 
the amount certified to be due, unless the Rinehart & Dennis Com- 
pany by compétent testimony, established either payment or a set-off 
to the full or partial amount of the claim. We concur with the Dis- 
trict Judge that this was an affirmative défense, the burden of which 
was upon Rinehart & Dennis Company. 

The law being settled that, save in exceptional cases, no action will 
lie between joint tort-feasors for contribution or exonération, it became 
the duty of the Rinehart & Dennis Company to show that their claim 
for exonération came within the exceptions to the gênerai rule. This 
they could do, in the light of the contract, by showing either that, in the 
action brought by Hill against them jointly, the recovery was based up- 
on some négligent act for which Childress & Taylor were alone liable, 
as for négligent performance of the work, or that the recovery was 
based upon some act of Childress & Taylor within the provisions of 
the contract against which they contracted to indemnify Rinehart & 
Dennis Company. The déclaration alleged that the damage was sus- 
tained by reason of the joint négligence of the parties, in one of sev- 
eral ways — a joint trespass; a wrongful érection of the embankment; 
an unreasonable location and height of the embankment; a careless 
and négligent manner of doing the work. For injury sustained by 
Hill for one or more of the alleged wrongful acts, such as the location, 
of the embankment, or its height, as fixed by the plans and specifica- 
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tions of the engineer, Childress & Taylor were not responsible to Rine- 
hart & Dennis Company; but if the injury was inflicted upon Hill 
by the négligent manner of doing tlie work, they were responsible. 
Again, if the damage was sustained "by depositing materials, it came 
within the terms of the provision for indemnity." 

In the absence of any spécifie or spécial pleas filed by the plaintiff 
in error in this action, by which the court and the défendants in error 
were informed as to its contention, it was proper and in accordance 
with the well-settled practice for the court to call upon counsel to 
State or avow in what manner they proposed to make the tran- 
script relevant to the issue. In the absence of such évidence, the tran- 
script was irrelevant and incompétent. As stated by the learned 
District Judge, its relevancy, and therefore its admissibility, was dé- 
pendent upon plaintiff in error showing by évidence aliunde the tran- 
script that the liability to lïill arose solely from the négligence or other 
wrongdoing of Childress & Taylor, or that an ascertainable definite part 
of the damages recovered was due to such négligence. The court may 
bave admitted the transcript, and, upon failure of plaintiff in error 
to follow it up with such évidence, bave stricken it from the record, 
or directed a verdict upon the record. The method or order of pre- 
senting the question was within the sound discrétion of the District 
Judge. 

Plaintiff in error is entitled to hâve its exception to the direction of 
a verdict on this claim considered as if it had introduced the transcript 
and rested. What occurred is équivalent to the déclaration, by coun- 
sel, that this was what they proposed to do. By frankly saying to the 
court that they could not avow that they would introduce évidence 
tending to show a condition which would make the transcript rele- 
vant and a link in a chain of évidence tending to establish their right to 
bave the amount paid in discharge of the judgment, deducted from 
the balance due défendant in error, they conceded that, with the tran- 
script in évidence, such would be their attitude before the court. From 
this viewpoint, we concur with the District Judge that they had failed 
to carry the burden of proof which the law imposed upon them. 

[2] For the reasons stated by the District Judge, we concur with 
him that the record, sent to the Court of Appeals of Virginia, contain- 
ing the évidence, or only so much thereof, as was deemed necessary 
to présent appellant's exceptions, was not compétent. The issue be- 
ing tried in that case was not the same as in this. The exceptions to- 
the charge of the court in regard to the other items in the déclaration 
were not pressed. The contention in regard to them was fairly sub- 
mitted to the jury. 

The judgment of the District Court will be affirmed. 
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NEW YORK, P. & N. R, 00. v. Wir.KINS et al. THE N. Y., P. & N. BARGE 
NO. 4. THE DELMAR. 

(Circuit Court of Appeals, Fourtli Circuit. January 20, 1919.) 

No. 1G41. 

Collision <ê=3104 — Fault — Bukden of Pboof — Violation of Haebor Rules. 

A tug leaving tlie port of Norfolk, with a tow exceeding by 300 feet 

the length prescribed by the harbor régulations, hcld to bave tbe bui-den 

of showing that sucli violation did not cause or contribute to a collision 

in Elisabeth river between tbe tow and another vesscl. 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk; Edmund Waddill, Jr., Judge. 

Suit in admiralty by Eillie Wilkins, administratrix of the estate of 
Alexander Wilkins, deceased, and others, against the tug Delmar and 
the N. Y., P. & N. Barge No. 4; the New York, Philadelphia & 
Norfolk Railroad Company, claimant. Decree for libelants, and 
claimant appeals. Affirmed. 

For opinion below, see 248 Fed. 823. 

Floyd Hughes, of Norfolk, Va. (Thomas H. Willcox and Hughes & 
Vandeventer, ail of Norfolk, Va., on the brief), for appellant. 

John W. Oast, Jr., and R. T. Thorp, both of Norfolk, Va., for 
appellees. 

Before PRITCHARD and KNAPP, Circuit Judges, and CONNOR, 
District Judge. 

PRITCHARD, Circuit Judge. This libel was filed to recover for 
loss of life of Alexander Wilkins, on the 29th day of October, 1915, 
about 6 o'clock p. m., caused by a collision at a point northerly of 
and in the vicinity of the can buoy at the entrance to the West Nor- 
folk channel from the main channel of the Elizabeth river, Norfolk, 
Va., between an unnamed gasoline launch, in which the deceased, 
Edward Bishop, Elizabeth PI. Simmons, and I^ubertia Howell were 
at the time, and barge No. 4, with 28 loaded railroad freight cars on 
board, in tow of the tug Delmar, whereby the launch was capsized 
and lost, and the four persons on board drowned, and is an appeal to 
this court from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk. Administrators for the three per- 
sons named, other than the libelant, filed their pétitions in said libel 
case under the rule. 

The gasoline laimch was about 30 feet long, 6 feet broad, 3^/^ feet 
deep, with a wooden house or cabin extending from a point about 6 
feet abaft the stem and extending aft to a point about 6 feet from 
the stern, and at the time of the accident was in charge of Wilkins, 
her owner and master, and Bishop was acting as engineer. Barge 
No. 4, designed for the transportation of railroad freight cars between 
Norfolk and Cape Charles, is 340 feet long, 50 feet broad, and 1,174 
tons net register, and was being towed on a hawser of some 80 or 

@:=3For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digesta & Indexes 
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90 fathoms long, by the steam tug Delmar, 112.3 feet long, 26.9 feet 
broad, and 11.7 feet deep, and 130 tons net register, 240 tons gross. 

The libelant allèges that on the date named the launch was pro- 
ceeding at about 6 miles an hour, up the Elizabeth river to the west- 
ward of the channel, bound for Norfolk, the course of the launch 
being in a gênerai southeasterly direction, parallel to the main channel 
extending between I^ambert's Point and Pinner's Point ; and the Del- 
mar, with the barge in tow, was proceeding from the N. Y., P. & N. 
terminal at Port Norfolk, bound for Cape Charles. As the tug pro- 
ceeded out of the West Norfolk channel, and began to shape her course 
for the northward, the launch stopped her engines, and waited for 
the barge to follow the tug; but, instead of doing so, it made a 
shorter turn than the tug, and took a course to the westward of the 
can buoy at the entrance of the West Norfolk channel, heading in 
the direction of said launch, which was drifting under the influence 
of a strong flood tide. The launch immediately proceeded to back 
to avoid the barge ; but the latter swung in towards the launch faster 
than the launch could get away, so that the cable from the barge to 
the tug caught the bow of the launch, tipping it over on its port side, 
where it lay until the forward part of the barge struck it, and carried 
it under water, drowning ail on board, and the launch was a total 
loss. At the time of the collision the weather was cloudy and calm, 
and the tide flood. 

The libelant charges the f ollowing faults against the Delmar : That 
she was navigating in the harbor with a tow which, including the 
length of the Delmar, exceeded the length of 700 feet, contrary to the 
harbor régulations, the hawser being 540 feet long ; that she was not 
manned by a compétent master and crew ; that she was navigated 
without a compétent lookout properly stationed and attending to his 
duties ; that she was proceeding at an illégal rate of speed, and on the 
west side of the channel, and that she did not observe the launch 
lying to the westward of the channel, and the course of her tow, în 
time to take précautions against running down the launch ; and fur- 
ther charges as faults against the barge that it was not managed by 
a compétent master and crew ; that it did not hâve a compétent look- 
out, properly stationed and attending to his duties ; in that it was 
part of a tow which including the length of the Delmar, exceeded 700 
feet, and navigated in the harbor of Norfolk ; that it did not follow 
the course of the Delmar, but steered to the port and to the west- 
ward of the can buoy at the entrance of the West Norfolk channel, 
and thereby without warning ran down the launch, which was waiting 
for it to pass on the course of the tugboat; and that, when the col- 
lision became imminent, the towing hawser was not turned loose from 
the barge, as it easily could hâve been. 

The respondent admits collision with a gasoline launch at about the 
time stated in the lihel, but contends that it occurred in the main 
channel of the Elizabeth river, nearly opposite black spar buoy No. 11 
and dénies generally the facts relating to the collision as alleged in 
the libel, and particularly charges that the launch, before and when it 
passed the Delmar, was proceeding up the river on the extrême eastern 
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edge of the channel, the Delmar at the time proceeding out of the 
West Norfolk channel, and shaping her course to the northward, so 
as to keep to the starboard side of the main ship channel, after pass- 
ing Lambert's Point piers. It also dénies that the barge did not follow 
the tug, or that it headed in the direction of the launch, or that the 
launch was drifting urder the influence of a strong flood tide, and 
allèges that the tug, proceeding down the channel on her usual and 
proper course, with the barge following in her wake, passed the 
launch starboard to starboard, when about opposite the merchandise 
piers at Lambert's Point, the launch at that time being several hun- 
dred feet to the eastward of the tug, and well over on the eastern side 
of the main ship channel, the launch and tug having interchanged 
"salute" whistles, when about abreast of each other. Shortly after- 
wards the tug heard distress signais from the barge, and then ob- 
served that the launch had suddenly and unexpectedly and without 
warning changed her course in the wake of the tug; that the bow of 
the launch struck the forward end of the barge and immediately sank ; 
that nothing could hâve been donc, either on the part of the tug or 
the barge to avoid the collision, and no other maneuver was possible, 
save to stop the tug's engine, which was donc. 

Respondent also charges that the launch was at no time on the 
port side of the tug or barge, but, on the contrary, that she was far 
to starboard ; that the launch was navigated by unskillful, unlicensed, 
and négligent navigators ; that she was not in charge of an expe- 
rienced and careful master ; that she had no efficient lookout properly 
stationed; and, further, that the décèdent, Wilkins, being master of 
and in charge of the launch's navigation, was guilty of négligence con- 
tributing to the collision, which is a bar to a recovery hy his admin- 
istratrix herein. 

The court below entered a decree awarding $7,500 damages for 
the loss of the life, of Wilkins, $600 for the loss of the launch, $4,500 
for the loss of the life of Edward Bishop, and $1,500 each for the loss 
of the lives of Elizabeth H. Simmons and Lubertia Howell. The 
court below, among other things, f ound as a fact that — 

"The tow, as well as the havvser in use at tho time of the collision, were 
both greater in lensth tlian prescriliefl by the state and fédéral statutes. 
The tug was 129 feet long, the liawser 90 fathonis, or 540 feet, and the barge 
340 feet, making moi'e than 1,000 feet for the entiro tow, which exeeeded tlie 
local régulations by 300 feet, and the hawser 15 fathoms, or 90 feet, longer 
than allowed by the fédéral statutes." 

It appears that the waters between the port of Norfolk and the 
terminal at Cape Charles consist of narrow channels and anchorages, 
more or less dangerous at ail times, and extremely so when a tug with 
a tow leaves either one or the other of the terminais mentioned with 
a S40-foot tow line, and required to traverse a circuitous course. 

Counsel for the appellant insist that this rule only applies to sea- 
going barges — 

"and the department that promu! gated thèse régulations ruled on .Tanuary 
25, 1909, six days prior to the régulations taking effect, that thèse barges 
were not seagoing barges sub.ject to such régulation, a fact which bas been 
before the court in ail the cases in wliich thèse car iloats hâve been involved." 
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Régulations promulgated pursuant to Act Coiig. May 28, 1908, c. 
212, 35 Stat. 428, require hawsers or tows of seagoing barges navi- 
gating the inland waters of the United States to be limited in length 
to 75 fathoms, and should in ail cases be as much shorter as the 
weather or sea will permit. Section 18 of the harbor régulations also 
provides that "no tows exceeding 700 feet in length shall enter or de- 
part from the harbor." It is probable that thèse régulations were 
adopted in view of the fact that only seagoing barges under the act of 
Congress were afïected thereby. The act of Congress, standing alone, 
could not be invoked in a case like the one at bar. Hence we hâve the 
harbor régulations which apply to tows, either seagoing or otherwise, 
and prohibit any tow exceeding 700 feet in length to enter or départ 
from the harbor. 

Indeed, the contention of counsel for appellant is based upon the 
theory that vessels passing through thèse dangerous channels may do 
so at will with any length of hawser, without considering any ris.k 
that may be incurred thereby. The master of the Delmar, who was 
a witness in the court below, clearly indicated as much by the foUow- 
ing question and answer : 

"Q. Don't you pny any attention to the régulations of the barbor master, 
whlch provide you shall not proeeed south of Sewall's Point, with a tow 
exceeding 700 feet in length? A. We always go out longer than that I 
suppose." 

This condition, if conceded, does not relieve the tows entering the 
harbor from the duty of conforming to the rules, and the court be- 
low having found as a fact that the tow exceeded the length pre- 
scribed by the port rules casts upon the tow the burden of showing 
that such violation did not contribute to the injury, and this has not 
been donc in this instance. In the case of The Pennsylvania, 19 Wall. 
125-136 (22 ly. Ed. 148), the court, in referring to this point, said: 

"But when, as in this case, a ship at tlie tinie of a collision is in actual vio- 
lation of a statutory rule intended to prevent collisions, it is no more than 
reasonable presumption that the fanlt, if not the sole cause, was at least a 
contributory cause of the disaSter. In such a case the burden rests upon the 
ship of showing, not merely that her fault mlght not bave been one of the 
causes, or that it probably was not, but that it could not hâve been. Such 
a rule is necessary to enforoe obédience to the mandate of the statute. In the 
case of The-Fenham, 2.'{ Linv Times, .'^20, the Lords of the Prlvy Council 
said: 'It is of the gréa test possible importance, having regard to the admiralty 
régulations, and to the necessity of enforcing obédience to them, to lay down 
this rule: that if it is jtroved that any vessel has not shown lights, the 
burden lies on her to show tbat her noncompliance with the régulations was 
not the cause of the collision.' " 

Also in the case of Lie v. San Francisco & Portland S. S. Co.. 243 
U. S. 291-298, 37 Sup. Ct. 270, 61 L. E. 726, the Suprême Court 
quotes with approval the foregoing. 

There are a number of other décisions of the Suprême Court to the 
same efifect, notably Belden v. Chase, 150 U. S- 674, 698, 14 Sup. Ct. 
264, 37 h. Ed. 1218, and Richelieu & Navigation Co. v. Boston Ins. 
Co., 136 U. S. 408, 10 Sup. Ct. 934, 34 h- Ed. 398. 
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Having caiefuUy considered the other assignments of error, we 
are of opinion that they are without merit. 

For the reasons stated herein, the decree of the lower court is af- 
firmed. 
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No. 3232. 

1. Cbiminal I/AW <g=242(l) — Fedeeal Cox;bts— Trial or Capital Cases in 

OouNTT OF Offense. 

Judicial Code, § 40 (Comp. St. § 1022), providing that capital cases shall 
be tried in tlie county wliere the offense was committed, where that can 
be done without great inconvenience, does not contemplate a transfer of 
the cause to another court, but a trial by the saine court in the county 
where the offense was committed, and the court where the indictment 
was found does not lose jurisdlction by ordering sueh a transfer for 
trial. 

2. Cbiminal Law <®=3ll3 — Capital Cases in Fédéral Courts— Wheee Tbi- 

ABLE. 

Judicial Code, § 40 (Comp. St § 1022), providing that capital cases shall 
be tried in the county where tlie offense was committed, "where that can 
be done without great Inconvenience," does not glve a défendant an ab- 
solute right to trial in such county, but the matter rests in the discrétion 
of the court. 

3. Indictment and Information ®=86(2) — Offenses Within Fedebal Ju- 

eisdiction. 

An indictment charging commission of an offense on a parcel of land 
described by metes and bounds, alleged to bave been acquired with the 
consent of the state for "public purposes" by the United States and to 
be under its exclusive jurisdlction, held sufRciently spécifie under Crim- 
Inal Code, § 272 (Comp. St. § 10445), to give jurisdlction to a fédéral court. 

4. Criminal L.AW ©=5304(14) — Judicial Noticeh- Offenses Within Fedeeal 

Jueisdiction— Place of Offense. 

Where an indictment in a fédéral court sufficiently described the place 
where the offense was committed, the court will take judicial notice ot 
facts which vest the United States with exclusive jurisdlction over such 
place. 

5. Constitution AL Law ®=362 — Délégation of Législative Power. 

Rev. Civ. St. Tex. 1911, art. 5275, autborizing the Governor, on ap- 
plication therefor, to cède exclusive jurisdictlon to the United States over 
lands described In the application and acquired by the United States for 
certain specified purposes, opérâtes as a blanket consent by the Législa- 
ture to such cession, leavlng to the Governor only the power to détermine 
when the specified conditions exist, and Is not a délégation to him cl" 
législative power. 

6. Criminal Law iê=1169'(1) — Harmless Error— Offenses Within Fedeeal 

Jurisdiction — Evidence. 

In a prosecution for murder committed on land alleged to be within 
the exclusive jurisdiction of the United States, where the land is de- 
scribed and shown by oral testimony to have been in the exclusive pos- 
session of the United States at the time, it was not necessary to prove 
its title, and introduction of title documents and deeds, could not have 
injured défendant, whether technically proven or not. 

7. Homicide <S=>118(1) — Self-Dbfense— Duty to Reteeat. 

One attaCked by another with a knite, not in bis own house or on hia 
own premises, is justifled in fatally shootlng his assailant only where 
apparently he cannot avoid his own injury by retreating. 

^=:3For other cases see samo topio & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
•Certiorarl granted 250 U. S. — , 39 Sup. Ct. 494, 63 U Ed. — , 
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In Error to the District Court of the United States for the South- 
ern District of Texas ; William B. Sheppard, Judge. 

Robert B. Brown was convicted of murder, and brings error. Af- 
firmed. 

James R. Dougherty, of Beeville, Tex. (G. R. Scott and Boone & 
Pope, ail of Corpus Christi, Tex., and Dougherty & Dougherty, H. S. 
Bonham, and James F. Odem, ail of Beeville, Tex., on the brief), for 
piaintiff in error. 

John E. Green, Jr., U. S. Atty., of Houston, Tex. (John R. Beasley, 
of Beeville, Tex., on the brief), for the United States. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. The piaintiff in error was tried and con- 
victed of the murder of one James P. Hermès and sentenced to a term 
of 15 years in the Atlanta penitentiary for the crime of murder in the 
second degree. From the judgment of conviction the défendant sued 
out this writ of error. 

The piaintiff in error bas assigned 54 errors on the record. Instead 
of taking up the assignments seriatim, it will serve the ends of brevity 
and clearness to group them according to the various questions they 
présent. 

[1] The first group insisted on in argument relates to the prelimi- 
nary questions as to whether the défendant was properly tried in Nuec- 
es county, Tex., instead of in Bee county, the county in which the 
offense was committed, and as to whether the court below, at the time 
of the trial, still retained jurisdiction of the cause. 

Section 40 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 
1100 [Comp. St. § 1022]) provides that— 

"ïhe trial of offenses punlsliable wlth death shall be bad In the county 
where the offense was committed, where that can be done without great m- 
convenience." 

Under this section the défendant applied to the District Judge for 
a trial in Bee county, and the court granted the application, and order- 
ed the case set down for trial at Beeville, the county seat of Bee coun- 
ty, at a spécial term. The spécial term was not held. Before the case 
was again set for trial, the District Judge died. The case thereafter 
came up for hearing at Corpus Christi before Hon. W. B. Sheppard, 
who had been designated to sit in the Southern district of Texas. The 
court, on motion of the district attorney, dismissed the pending in- 
dictment, under which the order for a trial at BeeviUe had been made, 
and the grand jury then returned a new indictment, identical in sub- 
stance with the old one. The défendant objected to the dismissal of 
the first indictment. The propriety of the dismissal, however, is not 
open to question. 12 Cyc. 374. Nor could any injury hâve resulted 
to the défendant from being tried under the new indictment, unless for 
the reason that the court had lost jurisdiction of the offense, as con- 
tended by défendant, before the grand jury returned the second indict- 
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ment, by reason of the order of the District Court changing the place 
of trial frqm Corpus Christi to Beeville. 

The transfer of a cause from one court to another, properly effected, 
would undoubtedly divest the original court of further jurisdiction, 
as was the case in Smith v. Commonwealth (Ky.) 25 S. W. 107, relied 
upon by the plaintiff in error. In the instant case, there was no trans- 
fer from the original court to another. The prosecution was instituted 
in the District Court of the United States for the Southern District of 
Texas, Corpus Christi Division, and remained in that court until con- 
viction and sentence. Section 40 does not contemplate a transfer of 
the cause to another court, but only a trial by the same court in the 
county where the offense was committed. The District Court in which 
the fîrst indictment was returned did not part with jurisdiction over it 
by ordering a trial at Beeville, and, even if the subséquent trial had 
been had under the fîrst indictment, the District Court sitting at Corpus 
Christi would hâve had jurisdiction to there try it. The dismissal of 
the first indictment and the return of the second was authorized, but, 
in any event, the défendant suffered no préjudice from being tried un- 
der the second indictment, instead of the first. 

[2] After the return of the second indictment, the défendant rein- 
terposed his request for a trial in Bee county, which, after a hearing, 
was denied. Section 40 of the Judicial Code does not confer upon a 
défendant an absolute right to a trial in the county where the offense 
was committed, but only a qualified right in cases where such a trial 
could be had "without great inconvenience." The District Court is 
vested with discrétion in making this détermination. The trial judge, 
after a hearing, determined that a trial could not be had at Beeville 
without great inconvenience, for reasons recited in the order, and 
which do not show any abuse of discrétion, if, indeed, they are not 
sufficient. Nothing less than an abuse of discrétion would justify an 
interférence by this court on appeal. 

[3] The second question, insisted upon by the plaintiff in error, re- 
lates to the sufficiency of the indictment on which the défendant was 
tried, and under which he was convicted. It is questioned for failing 
to sufficiently describe the locality where the alleged murder was com- 
mitted to give a fédéral court jurisdiction. Jurisdiction in the fédéral 
court was claimed by the government under the following part of the 
third subdivision of section 272, chapter 11 of the Pénal Code (Act 
March 4, 1909, c. 321, 35 Stat. 1142 [Comp. St. § 10445]): 

"Or any place purchased or otherwise acquired by the United States by 
consent of tlie Législature of the state in which the same shall be, for the 
érection of a fort, magazine, arsenal, dockyard, or other needful building." 

The indictment alleged that the United States acquired in Beeville, 
Bee county, Tex., a parcel of land for the public purpose of the Unit- 
ed States, described by metes and bounds ; that, prior to the date of the 
commission of the offense, constitutional and exclusive jurisdiction 
over the site of said parcel of land was ceded to the United States by 
the state of Texas in the manner provided by law; and that, from 
the date of the cession until the time of the finding of the indictment, 
the said parcel of land was under the exclusive jurisdiction of the 
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United States, and was so on May 7, 1917, when the offense was there 
committed. 

The indictment is criticized because it fails to allège the character of 
public use for whicli the parce! of lancl was acquired and used by the 
government. It may be conceded that the third subdivision of section 
272 of the Pénal Code confers no right on the United States to accept 
a cession of jurisdiction from a state for other than the purposes set 
out in section 272. For the purposes of this case, the use must hâve 
been for a "needful building." Exclusive jurisdiction of a tract used 
for a purpose other than one of the named statutory purposes would 
be unauthorized. The site was, in fact, accjuired for a post office, but 
the indictment avers only that it was acquired for public purposes. It 
is contended that this is a fatal defect, because the locality of the of- 
fense was jurisdictional, and the indictment must show jurisdiction on 
its face. The indictment does identify the tract on which the crime 
is alleged to hâve been committed by describing it by metes and bounds, 
and also by alleging the date of the cession of jurisdiction by the state 
of Texas to the United States. The défendant was fuUy informed as 
to the locus of the alleged oft'ense and the claim of exclusive fédéral 
jurisdiction arising from it, and it is difficult to see how he could bave 
been prejudiced by the imperfect averment, if there was one, and why 
it should not, therefore, within the terms of section 1025, R. S. (Comp. 
St. § 1691), be deenied sufficient. 

[4] Again, the place being sufficiently described, if the court ju- 
dicially notices its character, then neither averment nor proof of it 
would be essential. In the case of Jones v. United States, 137 U. S. 
202, on page 212, U Sup. Ct. 80, on page 83 (34 U Ed. 691), the Su- 
prême Court said : 

"Who is the sovereign, de jure or de facto, of a terrltory is not a judiclal, 
but a political, question, tbe détermination of wiiich by tbe législative iînd 
executive departnients of any government conclusively binds the judges, as 
well as ail other offifers, citizens, and subjects of that government. This 
principle has always been upbeld by this court, and lias been aflirmed under 
a great variety of eircumstances." 

And again, on page 214 of 137 U. S., on page 84 of 11 Sup. Ct. (34 
L. Ed. 691), the court said: 

"AU courts of justice are bound to take .iudicial notice of tbe territorial 
extent of the jiirisdiction exercised by the governmcMit whose laws they ad- 
minlster, or of its récognition or déniai of tbe sovereignty of a foreign pow- 
er, as appearing froni tbe ri'iblic acts of tbe Législature and executive, al- 
thougli those acts are not formally put in évidence, nor in accord with the 
pleadings." 

In that case it was held that an executive proclamation that the island 
of Navassa, on which a murder was charged to hâve been committed, 
appertained to the United States by détermination of the Président, 
was basis for the court's taking judicial notice that it was a place under 
the sole and exclusive jurisdiction of the United States. In this case 
exclusive fédéral jurisdiction depended upon a written application by 
the United States to the Governor of Texas for a cession of jurisdic- 
tion, the cession by the Governor of such jurisdiction and its accept- 
ance by the United States. In line with the case cited, we hold that 
257 F.— 4 



50 257 FEDERAL REPORTER 

the fédéral courts take jndicial knowledge of the documents mentioned 
and of the character of the place described in the indictment, as to ju- 
risdiction resulting from them. In the case of Holt v. United States, 
218 U. S. 245, 31 Sup. Ct. 2, 54 L. Ed. 1021, 20 Ann. Cas. 1138, the 
Suprême Court said of an indictment, which alleged that an offense 
was committed "within the Ft. Worden military réservation, a place un- 
der the exclusive jurisdiction of the United States" : 

"The indictment is well enougli. Tlie words quoted at the outset convey 
with clearness sufflcient for justice that tlie Ft. Worden military réservation 
was under the exclusive jurisdiction of the United States at tlie time of ttie 
niurder." 

The case of Benson v. United States, 146 U. S. 325, 330, 331, 13 Sup. 
Ct. 60, 36 L. Ed. 991, is to the like efïect. 

Again, we think the averment that "on the 21st day of September, 
A. D. 1915, constitutional and exclusive jurisdiction over the site of 
said lot, tract and parcel of land was ceded to the United States of 
America by the said state of Texas in the manner provided by law," is 
a sufficient averment of a cession for one of the purposes enumerated 
in the third subdivision of section 272 of the Pénal Code, and which 
authorize the United States to accept such a cession, upon the princi- 
ple that public acts of public officiais are presumed to be rightly ex- 
ecuted. The application for the cession, the cession, and its acceptance 
were acts done by the respective fédéral and state officiais in the line 
of their officiai duties, and are pre«umed from the cession and its ac- 
ceptance to hâve been properly done, especially when, as in this case, 
possession and exercise of jurisdiction foUow the grant. 12 Cyc. 389. 

[5] Article 5275 of the Revised Civil Statutes of Texas (1911) au- 
thorized the Governor, upon written application being made to him 
for that purpose by the United States, accompanied with proper évi- 
dence of the acquisition by the United States "for any of the purposes 
and in either of the modes authorized by this title" of lands, which are 
described therein by metes and bounds, to cède exclusive jurisdiction 
over such lands to the United States. That title (article 5275) au- 
thorizes the United States to acquire lands in Texas as sites on which 
to erect and maintain postoffices. When the Governor exécutes the 
cession, it will be presumed that the requirements of that act (R. S. 
Texas 1911, arts. 5252, 5275, 5276) and of the United States Pénal 
Code hâve been compHed with. 

The plaintiff in error also questions the authority of the Governor, 
under the gênerai power conferred by article 5275, supra, to cède ju- 
risdiction in spécifie instances without législative direction in each spé- 
cifie case. We do not agrée that article 5275 delegates législative pow- 
er to the Governor. The blanket consent of the state is contained in 
article 5275 for ail government-acquired lands, upon certain terms and 
conditions. The Governor is empowered to détermine when the con- 
ditions that make the législative consent applicable hâve occurred. 
That there is no unconstitutional délégation of législative power to the 
executive in this is consistent with the holding of the Texas Court of 
Criminal Appeals in the case of Baker v. State, 47 Tex. Cr. R. 482, 
B3 S. W. 1122, 122 Am. St. Rep. 703, 11 Ann. Cas. 751, and of the 
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Suprême Court of the United States in the case of Field v. Clark, 143 
U. S. 649, 694, 12 Sup. Ct. 495, 36 L. Ed. 294. 

[6] The plaintiff in error also assigns error based upon the action 
of the District Court in permitting certain deeds and other muniments 
of title to go to the jury without proper proof of their exécution. The 
United States was in possession, through contractors, engaged in ex- 
cavating for a post office, of the land where the murder was commit- 
ted, when it was committed. The défendant himself was a contractor 
under the government, and claims to hâve been rightfully on the prem- 
ises, when he killed Hermès, by virtue of that relation to the govern- 
ment. The witnesses orally described the place of the killing as the 
post office site. In this state of the record, the government was not 
required to prove its title, as in an action of trespass, and the introduc- 
tion of the deeds and title documents could not hâve injured the de- 
fendant, whether technically proven or not. In the case of Holt v. 
United States, 218 U. S. 245, 251, 31 Sup. Ct. 2, 6 (54 L. Ed. 1021, 
20 Ann. Cas. 1138), the Suprême Court said: 

"Several objections were taken to the admission and sufflciency of évidence. 
The first is merely an attempt to raiso teclinlcal dilliculties about a fact wlilch 
no one really doubts, namely, tliat the band barraclis, the undlsputed place 
of the crime, were witliin the exclusive jurisdiction of the United States. A 
witness testified that they were within tlie inclosure of l't. Worden under 
military guard and control, from which ail unauthorized persons are exclud- 
ed, and that he knew that the fence was coïncident witli the boundaries shown 
on a map objected to, but admltted. Ile identified the band barracks as de- 
scribed in certain condemnatlon proceediugs. The state of Wasliington had 
assented by statute to such proeeedings and Congress had authorized them. 
The deeds and condemnatlon proceediugs under wliich the United States 
claimed title were introduced. The witness relied in part upon the correct- 
ness of officiai maps in the Engineers' Department made from original sur- 
veys under the authority of the War Department, but not within his Per- 
sonal knowledge, and he referred to a book showing the titles to Ft. Worden 
compiled under the same authority. The documents referred to are not be- 
fore us, but they properly were introduced, and so far as we can see justlHed 
the finding of the jury, even if the évidence of the de facto exercise of ex- 
cUisive jurisdiction ivas not enough, or if the United States ivas callcd on to 
try title in a murder case. We think It unnecessary to discuss this objection 
in greater détail." 

[7] Another group of assignments of error présent the correctness 
of the rulings of the District Court upon the applicable law of self- 
defense. The District Judge charged the jury that the défendant might 
owe the deceased a duty to retreat under certain conditions, though the 
deceased was approaching him with a knife in his hand. The plaintiff 
in error's contention limits the duty to retreat to cases in which the de- 
ceased assaults his slayer without a deadly weapon. A tendency of 
the évidence was to the effect that the deceased, Hernies, approached 
défendant with an open knife in his hand, with which he attempted to 
strike défendant. The évidence without conflict showed that the de- 
fendant, on the approach of Elermes, retreated 20 or 25 feet to where 
he had left his raincoat, in which was his pistol, and, after obtaining 
his pistol from it, stood his ground, using his pistol with fatal effect 
on Hermès. The défendant was rightfully where he was at the time 
of the quarrel, but was not on his own premises. Thèse facts make 
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pertinent the question whether one who is assailed by another with a 
deadly weapon is under ail circumstances excused, by that circum- 
stance, from any duty to retreat from his assailant, if himself with- 
out fault in provoking the assault. 

This is the contention of the plaintiiï in error's counsel i:rged in an 
able argument and brief. We are not convinced by it that there is a 
hard and fast rule that he who repels an assault made by another with 
a deadly weapon may, because of the character of the weapon used 
by his assailant, repel force with force to the extcnt of taking life, with- 
out retreating, though he could retreat with safetv to himself. In the 
case of Beard v. United States, 158 U. S. 550, 15' Sup. Ct. 962, 39 L. 
Ed. 1086, the Suprême Court held that one who was assaulted on his 
own premises, though not in his dwelling bouse, could repel the as- 
sault to the extent of taking his assailant's life, if necessary, without 
retreating. In the case of Alberty v. United States, 162 U. S. 499, 505, 
16 Sup. Ct. 864, 40 L. Ed. 1051, the Suprême Court held that one who 
killed another, who, in the nighttime, was endeavoring to enter the 
window of a room, in which was his wife, and who, upon the approach 
of the défendant, threatened to kill him, and made démonstrations to 
that end, was justifled in killing- the deceased, without retreating to 
avoid doing so. In the former case, the Suprême Court quotes from 
cases in other jurisdictions, and apparently with approval, the lan- 
guage of the opinions in which would indicate that the duty of one to 
retreat, when violently assaulted, had no place in modem criminal law. 
However, in the subséquent case of Allen v. United States, 164 U. S. 
492, 497, 17 Sup. Ct. 154, 156 (41 L. Ed. 528) the Suprême Court held 
the charge of the trial court to be correct, which contained this lan- 
guage : 

"The law of self-defeiise is a law of proportions as well as a law of neces- 
slty, and it is only danger tliat is deadly in its charat^ter, or that may pro- 
duce great l^odlly hariii, agiiiiist which you ean exercise a deadly attack. it 
he is attacked by another lu such a way as to dtniote a purpose to taUe away 
his life, or to do him some great bodily harm from which death or permanent 
iiijury may foUow, in such a case he may lawfully kill the assailant. Whenï 
l'.ovlded he use ail the means In his power oHierwise to save his own life or 
prevent the intended harm, such as retreating uti far as hc ean, or disaljlinff 
kim without killing him, if It be in his power. The act coniing from the as- 
sailant must be a deadly act, or an act that would produce great violence 
to the person, under this proposition. It means au act that is hurled against 
him, and that he bas not croated it, or created the necesslty for it by his 
own wrongful, deadly or dangerous conduct — conduct threatening life. It 
must he an act where he cannât avoid the conséquences. If he van, he must 
iivoid them, if he ean reasonably do so with duc reyard to his own safety." 

Of this charge, the Suprême Court said: 

"Nor is there anything in the instruction of the court that the prlsoner was 
bound to retreat as far as he could liefore slaying his assailant that con- 
lllcts with the ruling of this court in Beard v. United States, 158 U. S. 550 
[15 Sup. Ct. 962, 39 L. Ed. 10.S6]. That was tlie case of an assault upon the 
défendant upon his own prennses, and it was held that the obligation to re- 
treat was no greater tlian it would hâve been if he had been assailed in his 
own house. So, too, in the case of Alberty v. United Status, 162 U. S. 499 116 
Sup. Ct. 8C4, 40 L. Ed. 1051], the défendant found the -leceased trying to 
obtain access to his wife's chamber through a window, in the nighttime, and 
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it was hcld tliat lie misht ropel tlio attempt by forco, and was iinder no ob- 
ligation to retreat if tlie deceased attaeked him with a linife. The gênerai 
diity to retrait, instead 0/ IcilUng, irJir.n attaclced, icas not touched upon in 
thcHe canes. Wliart. on Homicide, § 485." 

It is true that the assault on the défendant in the Allen Case, as 
shown by the statement of facts on a former appeal, was not made with 
a deadly weapon ; but the Suprême Court assumed, as did the trial 
court, that the facts in the record showed it might bave been made un- 
der circumstances that created a necessity for repelling it, either with- 
out retreating or only after having retreated, as the jury might infer. 
The gênerai rule as to the duty of retreat is set out by Wharton in 
the section cited by the Suprême Court as foUows: 

"In case of Personal confiiet, it must appear, in order to establisli excns- 
able homicide in sclf-defense, tliat the party killlns liad retreated, either 
as far as lie coiild, by reason of some wall, ditch or otlier impediment, or 
as far as the flerceness of the assault wonld permit him. * * * The true 
View is that a 'wall' or 'ditch' Is to be presiuned whenever retreat cannot be 
further continued without probable death, and when tbe only aiiparent means 
of escape is to attack the pursuer. And retreat iieed not be attempted when 
the attaek is so tierce that the assailcd, by retreating, will apparently expose 
himself to death." 

When the person assaulted is not on bis own premises or in his own 
house, and is not engagcd in preventing an independent and forcible 
felony, but, while engaged in a personal and unprovoked conflict, is 
seeking to défend his own life, we think the proper rule is that, before 
repelling force with force, to the extent of taking life, be must retreat 
to avoid injury to himself, provided that he can retreat with reasona- 
ble safety to himself, unless the circumstances are such as would lead 
a prudent man reasonably and in good faith to believe that, contrary 
to the facts, retreat would bring upon him danger to his life or limb. 
This issue is to be determined by the jury from ail the attendant facts, 
and does not dépend upon the existence of one alone, for illustration, 
the use by the assailant of a deadly weapon. It is manifest that an as- 
sault with a knife, as distinguished from a gun, might be made from 
such a distance as that the person assaulted could by retreat escape 
with no risk. The law, in its tenderness for human life, does not au- 
thorize the taking of life to repel such an assault. 

An assault without a deadly weapon, because of great disparity of 
strength, might become fatal if the assailant closed with his adversary. 
If the manifest purpose of the strong assailant was to kill or râpe, then 
the weak person assaulted might be able to attain safety only by re- 
pelling it from a distance, by shooting the assailant. We think it clear 
that the Beard and the Alberty Cases are exceptions only to a gênerai 
rule, which requires retreat where, in fact and appearance, retreat 
is safe, and that the gênerai rule applies to the facts of this case. The 
deceased approached the défendant in the daytime from a distance. If 
he had a weapon, it was a knife only, and not formidable at a distance. 
The défendant had time to, and did, retreat 25 feet, to get his pistol. 
If the jury believed that he could, by further retreat, bave avoided in- 
jury, and that a reasonably prudent man would bave drawn this con- 
clusion from the circumstances and character of the assault, then it 
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was the defendant's duty to hâve retreated, and, failing to do so, he is 
not to be excused for killing the deceased. The court was not in error 
in imposing this limited duty of retreat upon the défendant. 

The charge of the court is criticized for not defining a deadly wea- 
pon. It contains a définition of that term which we think sufficient. 
The court's charge left to the jury to détermine which was, in fact, the 
fatal shot of the four fired by the défendant, and permitted the jury 
to acquit the défendant of responsibility for murder because of the 
fourth shot, if they found that the third was the only fatal one. The 
charge is also criticized because of the asserted repeated références 
to the duty to retreat contained in it. We do not think there was un- 
warranted itération in this respect. There was a portion of the charge 
that omitted référence to the élément of apparent, as distinguished 
from actual, danger to be apprehended from the alleged assault on de- 
fendant by the deceased. No exception was reserved to this part of 
the charge separately, and no ground of exception to the charge in it?, 
entirety covers the point. The charge, in other portions, covered the 
doctrine of apparent danger. The omission in the part complained of 
would doubtless hâve been supplied, if the court's attention had been 
directed to it before submission to the jury. No réversible error can 
be predicated upon an omission, first complained of after verdict. We 
think the charge of the court fairly covered the law of the case. 

The plaintiff in error assigns the refusai of a number of spécial re- 
quests to charge. Of them, without spécifie référence to each, we may 
say that those that asserted correct légal propositions were substantial- 
ly charged in the gênerai charge of the court. 

Finding no réversible error in the record, the judgment is affirmed. 



WHITE OAK FUEL CO. v. CARTER et al. * 
(Circuit Court of Appeals, Eightli Circuit. April 4, 1919.) 
No. 6208. 

CONTRACTS <©=>267 — RlGHT OF RESCISSION PABTT HiMSELF IN DEPAULT. 

The right to repudiate a contract for the default of the other party 
thereto eaimot be exercised by a party who is hlmself in unexcused de- 
fault of performance of an essential covenant thereof. 

In Error to the District Court of the United States for the Eastern 
District of Missouri; David P. Dyer, Judge. 

Action at law by Bertram U. Carter and others against the White 
Oak Fuel Company. Judgment for plaintlfifs, and défendant brings 
error. Affirmed. 

John P. Leahy, of St. Louis, Mo. (John V. Lee, of St. Louis, Mo., on 
the brief), for plaintiff in error. 

Chase Morsey, of St. Louis, Mo. (Matt G. Reynolds, of St. Louis, 
Mo., and W. D. P. Farthing, of East St. Louis, 111., on the brief), for 
défendants in error. 

Ê=5For other cases see saine topic & KBY-NUMBER in ail Key-Numbered Digesta & Indexes 
•Hehearing denied September 1, 1919. 
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Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

MUNGER, District Judge. The White Oak Fuel Company, here- 
after called défendant, entered into a written contract with Carter 
Bros. Company, hereafter called plaintiff, by the terms of which the 
défendant agreed to f urnish to plaintifï 4 to 6 cars per month of White 
Oak spécial 2-inch lump coal, at $1.421/2 per ton, and 5 to 8 cars per 
month of White Oak spécial 6-inch lump coal, at $1.571/2 per ton, free 
on board plaintiff's switch in East St. Eouis, 111., in regularly scattered 
monthly shipments beginning August 7, 1916, and ending April 1, 
1917. The plaintiff agreed to receive ail the coal contracted for, at the 
place and during the time mentioned, and to pay the agreed price, the 
payments to be made on or before the lOth of each month for the coal 
delivered during the preceding month. 

The plaintiff brought suit for breach of the contract, and recovered 
jiidgment against the défendant, and this proceeding seeks a review of 
the trial and a reversai of the judgment. The plaintiff alleged a f ailure 
of the défendant to deliver the coal contracted for, and the damage 
suffered as a conséquence. The défendant alleged that plaintiff had 
breached the contract, by refusing to receive the coal and by failing to 
make monthly payments by the lOth of the month for coal delivered to 
it in the preceding month, and therefore défendant had rescinded the 
contract and refused to deliver more coal, and had so notified the plain- 
tiff. The plaintiff's reply denied any refusai to receive coal, and plead- 
ed that the time of payment for the coal delivered was extended by 
agreement of the parties and was paid for before the expiration of the 
time thus flxed. 

The évidence showed that défendant had furnished only a part of 
the number of cars contracted to be delivered in each of the months of 
August, September, and October. There was a conflict of évidence as 
to whether défendant had offered to furnish and plaintiff had refused 
to receive more cars in each of thèse months. The court permitted the 
plaintiff to show that after the written contract was signed an oral 
agreement was made, without any new considération, extending the 
time of payments to a day in each month much later than provided in 
the written contract. The plaintiff paid in September for the coal de- 
livered in August, and in October for the coal delivered in September ; 
but the défendant notified plaintiff before the lOth of November that, 
unless it paid its bills promptly that month for the coal delivered in Oc- 
tober, there would be no more coal shipped under the contract. The 
plaintiff did not pay for the coal delivered in October until November 
22d, and no coal was delivered to plaintiff under the contract after 
October. 

The case was submitted to the jury, conditioning plaintiff's right 
to recover on the absence of any offer by défendant to furnish more 
coal in August, September, and October, and of a refusai by the plain- 
tiff to accept it, and also on the existence of a waiver by défendant of 
the making of payments on the lOth of each month, as provided in the 
written contract, and the verdict was against the défendant. The ver- 
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dict must be taken as establishing the fact that the défendant was guilty 
of an unexcused breach of the contract to furnish the stipulated 
amount of coal in August, September, and October, and that such de- 
fault continued and existed at the time the défendant declared it woiild 
furnish no more coal under the contract. 

The défendant contends that évidence of an oral agreement to ex- 
tend the time of payments should not bave been received, and that it 
was error to submit to the jury the existence of a waiver of the time 
of payment derivable only from such évidence. The argimient is that 
the written contract was for the sale of goods of the value of upwards 
of $50, and that no oral modification of this contract could bave been 
made because of the terms of the statute of frauds, and also because 
there was no considération for such oral contract. The plaintiff con- 
tends that the time of payment was not of the essence of the contract, 
and there had been no breach of any of its essential terms by the plain- 
tif?, so that défendant was not justified in declaring it at an end and in 
refusing further performance, and therefore the question of waiver 
was not in issue. 

As has been stated, the verdict establishes the fact that at the time 
the défendant attempted to terminate the contract, and when it de- 
clared that it would proceed no further thereunder, it was itself in de- 
fault of performance of an essential covenant of the contract, because 
it had failed to deliver the agreed amount of coal the plaintifï was to 
receive in August, September, and October. The right to repudiate a 
contract for the default of the other party thereto cannot be exercised 
by a party who is himself in unexcused default of performance of an 
essential covenant thereof. Chitty on Contracts (ISth Ed.) 722; Walds 
Pollock on Contracts (3d Ed.) 345 ; Norwood Paper Co. v. Columbia 
Paper Bag Co., 185 Fed. 454, 107 C. C. A. 524; Fairchild-Gilmore- 
Wilton Co. v. Southern Refining Co., 158 Cal. 264, 110 Pac. 951 ; Mason 
V. Edward Thompson Co., 94 Minn. 472, 103 N .W. 507; Central Lum- 
ber Co. v. Arkansas Valley Lumber Co., 86 Kan. 131, 119 Pac. 322; 
Griffin V. Griffin, 163 111. 216, 45 N. E. 241 ; Reddish v. Smith, 10 Wash. 
178, 38 Pac. 1003, 45 Am. St. Rep. 781 ; John A. Gauger Co. v. Sawyer 
& Austin Eumber Co., 88 Ark. 422, 115 S. W. 157; Norris v. Eetch- 
worth, 167 Mo. App. 553, 152 S. W. 421 ; 2 Black on Rescission, § 
553 ; 13 Corpus Juris, 614. 

The court should hâve instructed the jury that if there was no breach 
of the contract, because of the plaintifï's refusai to receive coal offered 
by the défendant in fulfillment of the contract, the plaintififs were en- 
titled to recover. It was therefore not error of which défendant can 
cnmplain that the court also submitted the existence of an agreement 
by défendant to waive the making of payments promptly by the lOth of 
each month, and conditioned plaintifï's recovery on findings in f avor of 
plaintiff on both propositions. 

Complaint is made because the court refused to permit an employé 
of the défendant to testify what the defendant's président had said in 
September over the téléphone, after he had called up the plaintifï with 
référence to payment for the coal. It follows from what has been said, 
that whatever was said on this subject was an immaterial matter of in- 
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quiry at the trial, because the plaintiff's default of payment was not 
properly an issue in the case. There was therefore no error in ex- 
cluding this évidence. 

This disposes of ail the material assignments of error. The judg- 
ment will be affirmed. 



WEKMS et al. v. UNITED STATES. 

(Circuit Court of Appeals, Ei^lith Circuit. April 7, 1010.) 

No. 52:!C. 

1. Ckimikal Law <®=3lO.'ÎO(S) — Appeal — Su^FICIE^x■Y of Evident?:. 

Fallure of witiiesscs to elearly iilcntify a city iiientioiied In tlieir tes- 
timoiiy held walved, \v)u>re the omission was iiot called to tl>e attention of 
the trial court. 

2. INTOXIC'ATING TvlQUOIiS <S='2.jO(1) — l'iiOSECUTION FOK IjiTliODUCIKG INTO 

l'iiOUIBlTIOX SïA'JE — Si;i'FIClE.NCY OF lOviDEXCE. 

Evidence in a prosecution for introducinic liqiior.s inio a prohlljitlon 
State licld sullicient to justlfy sul)mission of the case to rhe .iu]-y. 

In Error to the District Court of the United States for the East- 
ern District of Oklahoma ; Ralph E. Campbell, Judge. 

Criminal prosecution by the United States against Frank Weems 
and Frank Bussey. Judgment of conviction, and défendants bring er- 
ror. Affirmed. 

John M. Goldesberry, of Collinsville, Okl. (Archibald Bonds, of 
Muskogee, Okl., on the brief), for plaintiffs in error. 

C. W. Aliller, Sp. Asst. U. S. Atty., of Muskogee, Okl. (W. P. Mc- 
Ginnis, U. S. Atty., of Muskogee, Okl., on the brief), for the United 
States. 

Before CARLAND and STONE, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. The défendants, Frank Weems and 
Frank Bussey, were indicted and convicted for introducing a large 
quantity of intoxicating licptors into the state of Oklahoma. The évi- 
dence tended to show that the parties shipped two tnmks from Kansas 
City to a town in (Jklahoma. S])ecial agents opeued thèse trunks at 
Kansas City, and found that one of them contained two and the other 
one cask of whisky. Thèse trunks were checked on tickets upon which 
one or both of the défendants entered the train at the Union Station. 
The spécial agent, by inspecting the records in the baggage office, found 
the number of the tickets for which the checks were issued, and then 
watched for the passenger or passengers presenting the tickets at the 
gâte and the train. This agent was unable to state whether the trunks 
were checked on two différent tickets, or only one, but elearly iden- 
tified one of the tickets corrcsponding to the checks, and then traced 
the parties into a sleeper at Kansas City, The spécial agent then 
phoned to a spécial agent in Oklahoma, who got on the train one station 
from the place for which the tickets read. The parties, instead of going 

<g=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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to the station, got off at a water tank about half a mile back. They left 
the sleeper on the side opposite the station. The officer watclied them 
under the train, and followed them around the rear. By that time they 
were retreating. He gave pursuit, and as soon as they say they were 
followed they started to run. They dropped two suit cases which were 
well loaded with whisky. An overcoat was picked up, bearing the 
identification marks of Frank Weems, and containing a letter ad- 
dressed to his wife. The parties escaped, and the défendants were not 
apprehended for two or three days. The trunks were put off at the 
station, and one of them contained two casks and the other one cask 
of whisky. The identification of the parties who got off the train, 
as the défendants, was not very clear; but there was évidence iden- 
tifying one of the parties as one of the men who held the tickets and 
boarded the train at Kansas City. This, and the other circumstances 
to which we hâve referred, constitute the évidence upon which the case 
was submitted to the jury. 

[1 ] There are two matters complained of — one, that the Kansas City 
referred to by the witnesses is nowhere identified as Kansas City, Mo. 
The whole testimony, however, shows with reasonable clearness that 
that was the city which the witnesses had in mind. The train started 
from there. They constantly referred to the Union Station at Kansas 
City. It is also true that this question was not raised in any way at 
the trial. It could easily hâve been corrected, and we think it was 
waived by not being specifically called to the attention of the court. 

[2] The other assignment of error is based upon a motion at the 
conclusion of the évidence to return a verdict of not guilty. We think 
there was sufiicient évidence to justify submitting the case to the 
jury. 

The judgment is therefore affirmed. 



EIvDRED et al. v. UNITED STATES. 

(Circuit Court of Appeals, Eiglith Circuit. April 7, 1919.) 

No. 5235. 

Public Lands "©=3120 — Suit fob Cancellation of Patents — Fraudulent 
Entries. 

Tlie United States held entitled to cancellation of patents for soldlers' 
homesteads whicli were taken by the entrymen under eoutracts to couvey 
to another, wlio paid ail expenses and the agreed priée on conveyance 
after final proof. 

Appeal from the District Court of the United States for the District 
of Nebraska ; Martin J. Wade, Judge. 

Suit in equity by the United States against Everett M. Eldred and 
others. Decree for the United States, and défendants appeal. Af- 
firmed. 

William F. Gurley, of Omaha, Neb. (David A. Fitch, of Omaha, Neb., 
on the brief), for appellants. 

(gs^For other cases see saine topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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T. S. Allen, U. S. Atty., of Lincoln, Neb. (Howard Saxton, Asst. 
U. S- Atty., of Omaha, Neb., on the brief), for the United States. 

Before CARLAND and STONE, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. This îs a suit in equity by the United 
States against the défendant Eldred to cancel patents obtained upon 
soldiers' homestead entries. The trial court found the entries to be 
fraudulent and entered a decree in favor of the government. The de- 
fendant appeals. 

The défendant is a prosperous ranchman living in Deuel county, 
Neb. He had been occupying large tracts of public domain, inclosing 
the same by fences, as a part of his ranch. He had been ordered to 
remove the fences. To meet this emergency he went to Sahne county, 
Neb., and induced a large number of old soldiers to locate homestead 
entries on the land under the Kincaid Act. He paid their expenses 
f rom the time they started ; he selected their claims, erected improve- 
ments upon them, boarded the claimants while they were carrying on 
their pretended résidence, and paid the expenses of making final proof. 
As soon as the entrymen obtained their patents, he paid each of them 
$500 for his homestead, in exact accordance with the agreement which 
he made with them when he first saw them. If such a fraud as this 
could be sustained, there would be no limit to the amount of public 
lands which could be obtained through dummy entrymen. This is not 
the law. On the contrary, the law has of late years been going steadily 
against such practices. United States v. Richards (D. C.) 149 Fed. 
443, 175 Fed. 911; Booth-Kelly Uumber Co. v. United States, 237 U. 
S. 481, 35 Sup. Ct. 659, 59 L. Ed. 1058; United States v. Moorhead, 
243 U. S. 607, 37 Sup. Ct. 458, 61 L. Ed. 926. 

The judgment is affirmed. 



HAMLIN et al. v. GROGAN. 

(Circuit Court of Appeals, Eighth Circuit. April 7, 1919.) 

No. 5219. 

1. ApPEAI, and EkROR tS:::3l009(l) KeVIEW on APPEAL FiNDINGS OF Fact. 

A findiug of fact by a cliancellor, who lioard the witnesses, will not be 
reversed, except in a clear case. 

2. Maebiage (©=350(.j) — Proof of Contract — Ciiscumstantial Evidence — ■ 

Cohabitation and Réputation. 

A contract of common-law marriage may be shown as an inference of 
fact from cohabitation, déclarations of the i:)arties, and réputation among 
friends and kindred. 

3. Marriage iS:=>40(11) — Peestjmption of I>i;gality. 

Wliere a contract of marriage is proved, the burden of proof rests upon 
the party contesting It to show that one of the parties was not qualifled to* 
enter into the contract by reason o£ an existing prier marriage. 

Appeal from the District Court of the United States for the West- 
ern District of Missouri ; Arba S. Van Valkenburgh, Judge. 

(g=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Bill of interpleader în equity by Oscar T. Hamlin, administrator, 
against George H. Grogan and others. Decree for défendant Grogan, 
and complainant and the other défendants appeal. Affirmed. 

Oscar T. Hamlin, of Springfield, Mo. (Lou h. ColHns and Willard 
W. Hamlin, both of Springfield, Mo., on the brief), for appellants. 

G. M. Sebree, of Springfield, Mo. (W. J. Orr, of Springfield, Mo., 
Frank P. Sebree, of Kansas City, Mo., and L. R. Patton, of Galveston, 
Tex., on the brief), for appellee. 

Before CARLAND and STONE, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. [1] The controversy in this suit turns 
upon the question whether appellee, George H. Grogan, was the hus- 
band of Eliza Grogan at the time of her death. There is no charge of 
adultery or bigamy. It is entirely a matter of who> is entitled to the 
estate of Mrs. Grogan. The marriage was established by cohabitation, 
by both of the parties holding themselves out as husband and wife, 
and by documentary évidence in the handwriting of Mrs. Grogan. The 
case was carefully tried by an able and experienced judge. lie found 
in favor of the marriage. His finding is amply supported by the évi- 
dence. Unless vve are to completely disregard the rule that the finding 
and decree of a chancellor, who bas heard the witnesses, will not be 
disturbed, except in a clear case, the decree ought to be affirmed. Kim- 
berly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 32 L. Ed. 764; Coder 
V. Arts, 152 Fed. 943, 946, 82 C. C. A. 91, 15 E. R. A. (N. S.) 372; 
Silver King, etc., Mining Co. v. Silver King Consolidated, etc., Co., 204 
Fed. 166, 177, 122 C. C. A. 402. We hâve carefully read the record, 
and, if we were trying the case ourselves, we should reach the same 
conclusion as that arrived at by the chancellor. No questions of law 
are presented, except such as are deeply involved in the ])riniary ques- 
tion of fact. We do not feel that any good purpose would be served 
by an elaborate marshaling of the testimony to justify the decree. 
Each case involving such a controversy must turn upon its own évi- 
dence. The law is well established, and bas been recently declared 
by the Suprême Court and by this court. Travers v. Reinhardt, 205 
U. S. 423, 27 Sup. Ct. 563, 51 E. Ed. 865; Great Northern Ry. Co. 
V. Johnson, 254 Fed. 683, C. C. A. . 

[2] The most serions of appellants' contentions is that in the case of 
a common-law marriage the contract between the parties must be prav- 
en as a tertium quid anterior to and independent of cohabitation, déc- 
laration of the parties, and manner of life. Such is not the law. By 
the overwhelming weight of authorities the contract may be shown as 
an inference of fact from cohabitation, déclarations, and réputation 
among friends and kindred. In such a case the fact of contract is not 
a "presumption," but is a fact proven by circumstantial évidence. Such 
circumstantial évidence, if clear and persuasive, establishes the ex- 
istence of the contract of marriage between the parties as satisfactorily 
as if the contract had been reduced to writing, or had been expressed 
in the présence of living witnesses in the plainest form of contractual 
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words. The cases are fully reviewed in Travers v. Reinhardt, 205 U, 
S. 423, 27 Sup. Ct. 563, 51 L. Ed. 865. The law on the subject received 
an accurate statement by one of the greatest judges of our race in the 
language of Lord Westbury quoted in the Travers Case at page 441 
of 205 U. S., at page 569 of 27 Sup. Ct. (51 L. Ed. 865). See, also, 
Nelson v. Jones, 245 Mo. 579, 151 S. W. 80; Betzinger v. Chapman, 
88 N. Y. 488; Adger v. Ackerman, 115 Fed. 124, 52 C. C. A. 568; 
White V. White, 82 Cal. 427, 23 Pac. 276, 7 L. R. A. 799; 18 Ruling 
Cases, 421, §§ 46 and 57, and cases there cited. 

[3] The foregoing view as to the proof of the contract of marriage 
answers the contention of appellants that the trial court in reaching 
its conclusion proceeded by resting the presumption of the contract of 
marriage upon the presumption that appellee's former marriage had 
been terminated in some lawful way. No sucli double presumption 
exists in the reasoning of the trial judge. As already stated, the ex- 
istence of the marriage contract between Mr. and Mrs. Grogan is prov- 
en as a fact by circumstances, and does not rest upon a presumption. 
So the court could properly base its decree upon the presumption that 
Grogan was qualified to enter into the contract of marriage by reason 
of his former marriage having terminated in some lawful way. It is 
also true that the burden of proof as to the existence of the former 
marriage at the time of entering into the second contract was upon 
appellants. They could discharge that burden only by proof. It could 
not be done by the metaphysics of presuming that the former wife was 
still living, and the marriage with her in force. 
The decree is affirmed. 



HEYNACHERv. UNITED STATES.* 
(Circuit Court oi' Appeals, Eighth Circuit. April 15, 1919.) 
No. 5210. 

1. Ceiminal La.w <S=5ll34(3) — Appeal— Necessity of Review. 

WUere the punishmeut imposed did not exceed tliat uuthorlzed for one 
of two offeiise.s, if no error was committed in respect to sucli offense, the 
otlier need not be considered. 

2. Aemy and Navy ©=340 — Espionaqe Act— Validitt. 

Esplonage Act June 15, 1917, tit. 1, § 3 (Comp. St. 1918, i 10212e) Is 
valid. The obstruction of the military service of the United States 
need not be by physical acts, but may be by written or spolien words, 
and the government is not required to show that some particular persoa 
was dissiiaded from entering the service. 
8. Okiminal Law <S=683(1) — Espionage Act — Rebuttal Evidence. 

In a prosecution for violatlng Espionage Act, tit. 1, § 3 (Comp. St. 
1918, § 10212c), by attempting to cause disloyalty In the military forces 
and by obstructing recru iting, a letter from défendant to the prési- 
dent of the German-American Alliance of his state, inclosing a newspaper 
cliriping telling of the escape of a German soldier, who told of the 
bratality of German offlcerg, conditions behind the German Unes, etc., 
with defendant's comment, "What Icind of a swine is this?" held ad- 
missible to rebut the effect of defendant's évidence that he was a raembei 
of the Red Cross and gave free posting to army and navy advertisements 
on his bill boards, etc. 

©=3For other cases see same toplc & KEY-NUMBBR in aU Key-Numbered Dlgests & Indexe» 
•Rehearing denied Septembe: l, 1919, 
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In Error to the District Court of the United States for the District 
of South Dakota; Jas. D. Elliott, Judge. 

Walter Heynaclier was convicted of violating the Espionage Act, 
and he brings error. Affirmed. 

W. F. Mason, of Aberdeen, S. D., for plaintiff in error. 

Robert P. Stewart, U. S. Atty., of Deadwood, S. D. (Edmund W. 
Fiske, Asst. U. S. Atty., of Sioux Palis, S. D., and George Philip, of 
Rapid City, S. D., on the brief), for the United States. 

Before HOOK and CAREAND, Circuit Judges, and AMIDON, 
District Judge. 

HOOK, Circuit Judge. [1] The plaintiff in error was convicted of 
violations of section 3, title 1, of the Espionage Act of June 15, 1917 
(40_Stat. 217 [Comp. St. 1918, § 10212c]), charged in two counts of 
an indictment — first, by causing and attempting to cause disloyalty, 
etc., in the military forces of the United States ; and, second, by 
obstructing the recruiting and enlistment service of the United States 
when it was at war with the Impérial German government. The sen- 
tences under the two counts were the same and were to run con- 
currently. The punishment imposed did not exceed that authorized 
by the statute for the latter offense, consequently if no error was 
committed in respect of that offense the other need not be considered. 
Evans V. United States, l.=^3 U. S. 584, 14 Sup. Ct. 934, 38 E. Ed. 830. 

[2] The charge was that on or about December 15, 1917, the ac- 
cused willfully obstructed the recruiting and enlistment service by 
publicly saying to a young man who was eligible to enlistment and 
subject to conscription: 

"That he should not enlist; that the présent war was ail foolishness and 
<a vulgar word which need not be repeated), and that my talk of enlisting 
was ail nonsense ; that the war was for the big bugs in Wall Street ; that It 
was ail foolishness to send our boys over tliere to get killed by the thousanda, 
ail for the sake of Wall Street ; that he should not go to war untll he had 
to." 

There was substantial évidence in support of the verdict and it need 
not be recited hère. The constitutionality of the clause of the Es- 
pionage Act in question, that the obstruction of the service need not 
be by physical act but may be by written or spoken words, and that 
the government is not required to show that some particular person 
was dissuaded from entering the service, hâve been so frequently 
decided by this and other courts that référence to the many cases is 
unnecessary. In Schenck v. United States, 249 U. S. 47, 39 Sup. 
Ct. 247, 63 E. Ed. (March 3, 1919), the court said: 

"The question in every case is whether the words used are used In such 
circumstances and are of such a nature as to create a clear and présent dan- 
ger that they will bring about the substantlve evlls that Oongress bas a 
right to prevent." 

See, also, Debs v. United States, 249 U. S. 211, 39 Sup. Ct. 252, 63 
•L. Ed. (March 10, 1919). 
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The indictment and the évidence at the trial were sufficient under 
the statute. 

[3] There is a complaint about the admission of évidence. In dé- 
fense the accused showed that he was a member of the Red Cross 
and that he gave free posting on a System of billboards which he 
controlled of advertisements for the army and navy, the varions gov- 
ernment war loans, and the food and fuel administrations, amounting 
in value to several hundred dollars. This was to show his loyalty 
and the want of unlawful intent, and to give strength to his version 
of the language he used, which was quite différent from that set forth 
in the indictment and testified to by witnesses for the government. 
To rebut this the government introduced as part of the cross-ex- 
amination a letter of November 27, 1917, from the accused to the 
président of the German-American Alliance of his state, and a news- 
paper clipping inclosed with the letter. In the letter was the sen- 
tence : 

"I cannot imderstand that you still won't reoognize the services ot Haiis 
Demuth for the Gennan interests of South Dakota." 

This in itself was probahly not very significant, but the newspaper 
clipping was an account of the escape of a certain German soldier to 
this country, who told of the brutality of some German officers, con- 
ditions behind the German lines, etc. Upon this clipping the accused 
had written, "What kind of a swine is this?" It is contended that 
the court erred in receiving this évidence, but it is clear that it was 
properly admitted. It tended to show that the public manifestations of 
loyalty on which the accused relied for the purposes mentioned should 
not receive the full considération he claimed for them. There is 
nothing else in the assignments of error that is substantial. 

The sentence is affirmed. 



CULVER V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. Apiil 1, 1919.) 

No. 5103. 

Cbiminai, Law ©=1170 ""2 (€) — Review — Pkejudicial Erkou — Cross-Examina- 
iiON OF Défendant. 

In a criminal prosccution for usins the mails to defraud, it was pre.iu- 
dicia) error to porinit counsel for the government, on cross-examination 
of défendant, to inquire as to the propertj" lie owued at the time of the 
alleged offense and at tlie time of trial, even though some of such ques- 
tions were excluded. 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma; Ralph E. Campbell, Judge. 

Criminal prosecution by the United States against John Culver. 
Judgment of conviction, and défendant brings error. Reversed. 

<&=3For other cases see same topic & KEY-NUMBBR. ia ail Key-Numbered Digests & Indexes 
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W. J. Crump, of Muskogee, 0kl., for plaintiff in error. 

C. W. Miller, Sp. Asst. U. S. Atty, of Muskogee, 0kl. (W. P. Mc- 
Ginnis, U. S. Atty., of Muskogee, Okl., on the brief), for tlie United 
States. 

Before SANBORN and STONE, Circuit Judges, and TRIEBER, 
District Judge. 

SANBORN, Circuit Judge. John Culver, one of the défendants be- 
low in this case, complains of error in his trial and conviction for de- 
vising a scheme to use the mails to defraud J. Moncrief, who, under 
the names of the Dyer-Bates Company of Winfield, Kan., and the 
Winfield Nursery Company, a corporation, owned and was selling 
nursery stock. On May 10, 1915, Moncrief made a contract with E. 
J. Luce, who was indicted and convicted with Culver, to furnish to 
him, at priées specified, nursery stock to fill orders to be taken by him 
from third parties on blanks to be provided by Moncrief, and Luce 
agreed to procure ail his nursery stock from Moncrief, to pay him 
10 per cent, interest on money he borrowed from Moncrief, and not 
to ask him for a loan of more than 20 per cent, of the orders he turned 
in. Under this contract Luce procured orders for nursery stock, 
turned them over to Moncrief, and borrowed from him or procured 
advances from him of about 20 per cent, of the amount of the orders 
for nursery stock. Culver was employed by Luce on a commission, 
or on a salary, or in some other way, to procure some of thèse orders 
which Luce caused to be mailed to Moncrief. 

The scheme to defraud, which the government alleged in the in- 
dictment that Luce and Culver devised, was to obtain forged or oth- 
erwise worthless orders for nursery stock, to represent that the orders 
were genuine and valuable, that the makers were real persons when 
they were fictitious persons, that they were financially responsible 
when they were not, and to borrow 20' per cent, of the amounts of the 
orders, and never to pay it back. There was a long trial, and much 
conflicting testimony regarding the orders that were obtained, and the 
character of them, but no testimony regarding the property of Culver 
or his financial responsibility, nor was he a ])arty to the contract be- 
tvi'een Moncrief and f,ucc. After the plaintiff had rested its case in 
chief, and Culver had tcstificd for the défense upon his examination 
by his counsel, who askcd him nothing about his property, counsel for 
the government on his cross-examination inquired of him whether 
or not he owned property of his own in Muskogee, where he lived in 
the summer of 1915, when thèse orders for nursery stock were taken. 
He answered that he did not. Asked if he then owned his own home, 
he answered that he did not. Asked if he owned considérable property 
at the time of his examination, he answered, "Well, right smart ; yes.'" 
Asked if he owned his own home in Muskogee, he answered, "Yes, 
sir." Asked if he owned several farms, he answered, "Yes, sir." 
Asked how many farms he owned, his counsel objected to this question 
as incompétent, irrelevant, and immaterial. The couit overruled the 
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objection, and. the défendant answered, "Well, about one." The ex- 
amination then proceeded in this way: 

"Q. You own quite a lot of city iwoperty? A. Well, I can't say that; I — 
I own soiius; yes, sir. 

"Q. Wliat do you value your présent property at? A. Well, I liave never — 

"Mr. Orump (counsel for Mr. Culver): I want to reiiew my objection, if your 
honor pi case. 

"The Court: Objection sustained. 

"tj. You re(;ently bouf^ht one farm that you paid about something over 
?20.000 for, did you not? 

"Mr. Crunjp : I object to that as inconipetent, irrelevant, and immaterial. 

"The Court : Sustained. 

"Q. Y'ou hâve two automobiles for private use? A. I haye not — 

"Mr. Crump: I object to that, if your honor please. 

"Tho Court: Sustained. 

"Q. Wliat business hâve you been engaged in since 1015 to the présent 
tinie? A. Real estate. 

"Q. You hâve aceunnilated ail this money in the course of your business? 
A. Well, prettv well ail of it. 

"Q. .Most ail of it? A. Yes. 

"O. Well, just please state to the court hovv you acqnired the principal 
part of the property that you hâve at this tinie. 

"Mr. Crump: I object as incompétent, irrelevant, and immaterial, and not 
tending to prove any issue in this case. 

"The Court: Sustained." 

The first ruhng of the court, that it was compétent, relevant, and 
material in this case for the government to show how many farms 
Mr. Culver owned, was clear error. That issue was not in the case, 
and the niimber of farms he owned had no relevancy to the issues 
that were in the case. The court properly ruled upon the next ques- 
tion, that the value of Mr. Culver's property was immaterial, and the 
subséquent questions of the counsel for the government, such as "You 
recently bought one farm that you paid something over $20,000 for?" 
and "You hâve two automobiles for private use?" constituted a clear 
and injurions abuse of the right of examination of this witness. The 
entire examination upon this subject was clearly inspired for the pur- 
pose of, and intended to lodge in the minds of the jury by insinuation, 
the idea that Mr. Culver had accumulated property by means of the 
alleged fraudulent scheme charged in the indictment. It was error 
to enter upon the examination, it was error to permit any évidence on 
the subject, and the error hère permitted cannot fail, in our opinion, to 
hâve prejudiced the défendant in the trial of his case. 

The judgment below is accordingly reversed, and the case is re- 
manded to the court below for a new trial. 
257 F.— 5 
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McGREW V. BYRD. 

(Circuit Court of Appeals, Eiglitli Circuit. March 29, 1919.) 

No. 5105. 

EjÉCTMENT ®=3l.3 — TiTLE TO SUPPORT ACTION. 

In tlie fédéral courts oue cannot recovor land in an action of eject- 
ment on an équitable title only. 

In Error to the District Court of the United States for the East- 
ern District of Missouri; David P. Dyer, Judge. 

Action at law by Abraham R. Byrd against Elias Vincent McGrew. 

Judgment for plaintiff was reversed on error. 255 Fed. 759, C. 

C. A. . On pétition for rehearing. Denied. 

John T. McKay, of Kennett, Mo., for plaintiff in error. 

Robert Burett Oliver, of Cape Girardeau, Mo. (Robert Burett Ol- 
iver, Jr., and Allen Laws Oliver, both of Cape Girardeau, Mo., on the 
brief), for défendant in error. 

Before SANBORN, Circuit Judge, and TRIEBER, District Judge. 

TRIEBER, District Judge. In an opinion filed January 15, 1919, 
the judgment of the District Court was reversed on a number of 
grounds, and the cause remanded, with directions to grant a new 
trial. 

One of the grounds upon which the cause was reversed was that 
the court erred in granting a peremptory instruction to the jury to 
return a verdict for the plaintifï, although there was substantial évi- 
dence that at the time the deed to William Pruett, under whom the 
défendant in error claimed title, wâs executed by Dunklin county, Mo., 
he was dead, and we held that — 

"As tliere was substantial évidence to warrant a flnding by the jury that 
"William Pruett, the grantee of tbe plaintiff, and under whom plaintiff claims 
title, was, at the time the patent was Issued by the county court, dead, the 
court erred in refusing to submit the case to the jury under proper instruc- 
tions on that issue." 

A request for an instruction to that effect had been made by the 
plaintiff in error. This ground of reversai is not questioned by coun- 
selin his pétition, nor in the brief filed vidth the motion for rehearing. 
This alone nécessitâtes a déniai of the pétition for rehearing. 

But as the cause will hâve to be retried, and the trial court will be 
bound by what was determined by this court on the admission of évi- 
dence which had been objected to at the trial by the plaintifï in error, 
and by the court overruled, we deem it proper to pass upon thèse points 
raised by the pétition for rehearing. 

In our opinion we held that the court erred in admitting a certi- 
fied copy of the register's certificate of purchase by William Pruett, 
holding that there is no statute of the state of Missouri requiring 
such a record to be kept, citing Nall v. Conover, 223 Mo. 477, 122 
S. W. 1039, and Whitman v. Giesing, 224 Mo. 600, 123 S. W. 1052, 
to sustain our ruling. 

<g=5For other cases see same topic & KEY-NUMBBP. in ail Key-Numbered Digests & Indexes 
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Another ground iipon which we held that the certified copy of tlie 
register's certificate of purchase by William Pruett was inadmissible 
is that under the statute, regulating the sales of swamp lands, the 
certificate of the register is merely évidence of the fact that an ap- 
plication for the purchase of the lands had been made, but that the 
purchase money could only be paid and received by the receiver. We 
said : 

"A person may npply to tlie résister to purchase the lands, but until the 
purchase mouoy lias been paid to the receiver, and reeeipts therelor issued lu 
trlplicate, no patent could be Issued by the county court." 

Counsel now claim that the Missouri cases cited by us hâve since 
been overruled by the Suprême Court of that state in Mosher v. 
Bacon, 229 Mo. 338, 129 S. W. 680, and Russ v. Sims, 261 Mo. 27, 
169 S. W. 69. We cannot agrée with counsel in this contention. 
Thèse were équitable actions to quiet title under the statutes of the 
State of Missouri. In neither of thèse cases were the cases cited by us 
in the opinion referred to. In Mosher v. Bacon the court held that as 
the évidence was undisputed that the original patentée of the lands in 
controversy had paid the full purchase price therefor to the county, 
and complied f uUy with ail the provisions of the statute, he had an éq- 
uitable title to the lands. The court held: 

"The équitable title is at least passed, for the purchase money is paid, and 
the State cannot transfer her title, which is a mère nalted légal title, to an- 
other." 

This was followed in Russ v. Sims, where the receiver's receipt for 
the purchase money was also introduced. In the case at bar no évi- 
dence of payment to the receiver was attempted to be introduced. 

But this is not an action to quiet title, but strictly an action at 
law of ejectment. That one cannot, in the national courts, recover 
lands in an action of ejectment on an équitable title only, is well set- 
tled. Langdon v. Sherwood, 124 U. S. 74, 8 Sup. Ct. 429, 31 I^. 
Ed. 344; Johnson v. Christian, 128 U. S. 374, 9 Sup. Ct. 87, 32 L. Ed. 
412; Schoolfield v. Rhodes, 82 Fed, 153, 27 C. C. A. 95; Armstrong 
Cork Co. V. Merchants' Refrigerating Co., 184 Eed. 199, 107 C. C. A. 
93. And this rule prevails in the state of Missouri. Ables v. Webb, 
186 Mo. 233, 85 S. W. 383, 105 Am. St. Rep. 610; Martin v. Kitchen, 
195 Mo. 477, 93 S. W. 780. 

Nor does Russ v. Sims sustain the contention that the register's 
record of applications for the purchase of swamp lands, or a certi- 
fied copy thereof, is admissible in évidence. What the court did 
hold was that, as the act of 1901 (Eaws of Missouri 1901, p. 251), 
known as the Carlton Act, and the act of 1907 (Laws of Missouri 
1907, p. 271), made the abstracts prepared by one Carlton from the 
register's and receiver's books, which were at the time supposed to 
hâve been destroyed, prima facie évidence of land titles in Pemiscot 
county, the original books from which the abstracts were made, when 
found, were also admissible. The court clearly based its décisions 
upon those spécial acts. Had the court intended to overrule its for- 
mer décisions, as claimed by counsel, it certainly would hâve so 
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stated, especially in view of the fact that the opinion in Russ v. Sims 
was written by the same judge who wrote the opinion in Whitman 
V. Giçsing. 

The pétition for rehearing is denied. 



iETNA IXS. CO. et al. v. DAVIDSON S. S. OO. (two cases). 

DAVIDSON S. S. CO. v. BACON. 

(Circuit Court of Appeals, Seventh Circuit. December 17, 1919.) 

No. 2455. 

1. Appeai, and Errob <®=5 1012(1)— Findings of Fact — Review. 

Wliere trial judge saw and heard tlie wltnesses, flndlngs upon Issues of 
fact wlU not be set aslde, unless tlie cold type in the record demonstrates 
flndings eitiier were unsupported by tlie évidence, or were made in the 
face of a prépondérance to the eontrary. 

2. Whakves <S=520(2) — Wiiarfingeb's Liamlity for Damages to Vessels. 

Tliough a wharflnger is not a guarantor of safety, he niust use reason- 
able diligence to ascertain the condition of the herths into whlch he in- 
vites vessels, and a navigator has the right to assume that such care has 
been exercised, and a wharflnger is liable for damages occasioned by a 
submerged obstruction that was close enouga to the dock to be reached 
by vessels of usual length lying at the dock, and wliich reasonable dili- 
gence on his part would hâve diselosed. 

Appeai from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Dibels by the ^tna Insurance Company and another against the 
Davidson Steamship Company and by the Steamship Company against 
E. R. Bacon, Consolidated. From a decree in favor of the Steam- 
ship Company, the Insurance Company and others and respondent 
Bacon appeai. Affirmed. 

Charles E. Kremer, of Chicago, 111., for appellants. 
Harvey D. Goulder, of Cleveland, Ohio, for appellee. 

Before BAKER, ALSCHUEER, and EVANS, Circuit Judges. 

BAKER, Circuit Judge. Appellee's schooner went to' appellant 
Bacon's elevator at South Chicago to be loaded with corn destined to 
Bufïalo. While at the elevator dock she sprang a leak, and the cargo 
was somewhat damaged. Appellants, one the owner and the others 
the insurers, who had paid part of the loss on the cargo, alleged that 
the leak was due to the unseaworthiness of the schooner and to ini- 
proper loading by appellee. According to appellee's libel against 
Bacon, owner of cargo, elevator, and dock, the loading, which was 
properly donc, lowered the schooner so that her keel rested Upon and 
was spilt by a submerged obstruction. On final hearing of the Con- 
solidated cases the District Court dismissed appellants' libel, and en- 
tered a decree in appellee's favor for the damages to the schooner. 

[1] As the trial judge saw and heard the witnesses, his findings 

^r^For other cases see same topic & KEY-NUMBER in ali Key-Numbered Digests & Indexes 
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upon the issues of fact will not be set aside, unless the cold type in the 
record demonstrates that a material finding either was unsupported 
by évidence or was made in the face of a clearly ascertainable pré- 
pondérance to the contrary. Royal Exchange Assurance v. Graham 
& Morton Transp. Co., 166 Fed. 32, 92 C. C. A. 66; Monongahela 
River Consol. Coal Co. v. Schinnerer, 196 Fed. 375, 117 C. C. A. 193. 

[2] Our study of the reported testimony leaves us under the con- 
viction that the schooner was staunch and seaworthy when loading 
commenced; that loading was properly conducted; that there was a 
submerged pile somewhat beyond the limits of Bacon's dock, but so 
near thereto that vessels of usual length, lying at the dock, would 
extend to that point ; that the obstruction was unknown to appellee ; 
that, though Bacon was also unaware of its existence, reasonable dili- 
gence on his part would bave disclosed the danger ; and that the dam- 
ages to the schooner and her cargo were whoUy due to the submerged 
obstruction. 

Though a wharfinger is not a guarantor of safety, he must use 
reasonable diligence to ascertain the condition of the berths into which 
he invites vessels, and the navigator bas the right to assume that 
such care bas been exercised. Smith v. Rurnett, 173 U. S. 430, 19 
Sup. Ct. 442, 43 L. Ed. 756 ; C. F. Harms Co. v. Upper liudson Stone 
Co., 234 Fed. 859, 148 C. C. A. 457. 

The decree is affirmed. 



IIIMRS V. SCITTMEIIL. 

(Circuit Court of Appeals, Tliird Circuit. Mardi 28, 1919.) 

No. 2427. 

1. Parties ©=»]0 — .Toikt Coxtkact— .Toixdeiî of Obt.igees. 

Wliere a coutract i.s .ioiut, aurt not s(n-eral, ail tlio joint obligées or cov- 
enantees wlio are alive nuist be jolnod as plaintlffs. 

2. Tenancy in Commun <S:xo.l.'j(:',) — Actions l'Lx IJemoto— .Toinder. 

ToJiants In comnion Jinist .loin in actions ex delicto for an injury to 
tlieir conniion propert.y, though it he real estate, hecause the damages 
belong to fhem jolntl.v. 

3. Equity ©^dIOîj — Parties — Contract— Joint REBrEOY. 

The rnle that, where the contract is .loint, so also Is the remedy, IDîe- 
wise prevails in ecpiity. 

4. EQQITY <S=3lO'i — IJECREE IN ABSENCE OF XeCESSARY PARTY. 

A decree in e(jully niay not ho made, in the absence of a party whose 
riglits must nocessavily lie affcoted. 

5. Courts <@=3yiO — Jurisoiction— Xon.ioindek op Xecessary Party. 

Bill by one of two co-owners and lessors of a graphite mine for non- 
payment of rent, l)r(>ach of covenant for good luining, and removal of the 
properly of the less<jrs, was properly disniissed, wliere brought by one 
lessor only, thougli tlie joinder of tlie otiier would oust the jurisdietion of 
the court as to tlie parties before It, despite equity rule ?,d (198 Fed. 
xxix, 11.5 C. C. A. xxix). 

G. Parties <&=>15 — Joint Cause of Action— Joindbr of Separate Légal 
Actions. 

Wliere one of two jcjlnt lessors sues alone improperly in equity without 
joining his coles.sor, joinder in liis bill of liis indepeiident légal cause of 
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action for an indebtedness from défendant lessee to him alone, even if 
proper, cannot convert the inséparable rifclits of liimself and his colessor 
into separate rights, justifying his suit without joining his colessor. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit by Hiram C. Himes against Harry A. Schmehl. From a decree 
dismissing the bill, plaintifï appeals. Affirmed. 

Edmund B. Seymour, Jr., of Philadelphia, Pa., for appellant. 
Thomas L. Hoskins, of West Chester, Pa., for appellee. 

Before WOOLLEY, Circuit Judge, and HAIGHT and MORRIS, 
District Judges. 

MORRIS, District Judge. The appellant, Hiram C. Himes, of New 
Jersey, plaintifï below, and his co-owner Edmund B. Seymour, Jr., 
of Pennsylvania by joint contract of lease demised a graphite mine 
and its équipaient to the défendant, Harry A. Schmehl, of Pennsyl- 
vania. This suit arises out of that contract and is brought by Himes 
alone. The contract, made a part of the bill, does not disclose the re- 
spective interests of the lessors in the demised property. The rent is 
made payable to the lessors jointly; not severally as their interests 
may appear. The remaining covenants likewise run to the lessors 
jointly. The bill of complaint allèges the ownership in fee by Himes 
of thirty-one fîftieths interest in the mine, the failure of défendant 
to account as required by the lease for one-half of the product of the 
mine reserved as rent, breach of the covenant for good mining, the 
removal of certain fixtures and other property of lessors from the de- 
mised premises, and that the extent of the removals is unknown to the 
plaintiff. The bill also allèges an indebtedness of the défendant in the 
sum of $400 for money loaned to him by Himes and Seymour, and a 
further indebtedness of the défendant in the sum of $75 for money 
loaned to him by Himes. The bill prays discovery and an accounting 
for thirty-one fiftieths of the value of the property removed, and for 
a like share of the rent reserved. 

The bill was dismissed under equity rule 29 (198 Fed. xxvi, 115 
C. C. A. xxvi) for nonjoinder of Seymour as party plaintiff, and for 
want of jurisdiction. From this decree, plaintiff appeals. 

[1-4] It is an elemeritary rule of the common law that, where a 
contract is joint and not several, ail the joint obligées or covenantees 
v,'ho are alive must be joined as plaintiffs. Farni v. Tesson, 1 Black, 
309, 17 T. Ed. 67. A joint contract with several cannot be enforced 
by one of them alone. Cannon v. Maull, 4 Har. (Del.) 223. In Marj^s 
V. Anderson, 24 Pa. 272, the court applied the rule that, where the 
contract is joint, so also is the remedy, and held that one tenant in com- 
mon may not maintain an action to recover his share of the rent from 
the lessee, where the lessee's contract is to pay the rent as a whole to 
ail the lessors. Mr. Justice Daniel, in Calvert et al. v. Bradley et al., 
16 How. 580, 597 (14 L. Ed. 1066), said : 

"But in this same lease there is a covenant bctween the proprielors and 
the lessee that the latter shall keep the premises in fîood iuid tenantable re- 
pair, and shall return the ssune to those proprietors iu the like condition, and 
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it Is npon this covennnt or for the breacli thereof tliat the action of tlie plaln- 
tlffs bas been brouglit. Is this a joint or several covenant? It has been con- 
tended that it is not joint, because its stipubitions are witb tlie several cov- 
enantees jointly and severally. But tlie answer to this position is this: Are 
not ail the covenantecs interested in the préservation of the property demised, 
and is any one or a greater portion o( them exclnsively and separately in- 
terested in its préservation? And would not the dilapidation or destruction 
of that property inevitably affect and impair the interests of ail, liowever 
it might and necessarily would so afCect theni in. unequal amounts? 

"It would seem difflcult to imagine a condition of parties from which an in- 
stance of joint Interests could stand out in more prominent relief. This con- 
clusion, so obvions upon the authority of reason, is sustained by express ad- 
judications upon covenants essentially the same witli that on which the plain- 
tiffs in this case hâve sued." 

Tenants in common must also join in actions ex delicto for an injtiry 
to their common property, even though it be real estate, because the 
damages belong to fhem jointly. Bullock v. Hayward, 10 Allen (Mass.) 
460. The rtde that, where the contract is joint, so also is the remedy, 
likewise prevails in equity. Railroad Co. v. Orr, 18 Wall. 471, 21 L. 
Ed. 810. Again, a decree in equity may not be made in the absence of 
a party whose rights must necessarily be effected by such decree. 
Shields V. Barrow, 17 How. 130, 15 L. Ed. 158. 

[5] The cause of action for nonpayment of rent, breach of covenant 
for good mining, and removal of property of lessors is therefore in 
tlimes and Seymour jointly. Their remedy is joint. Their interests 
are inséparable. Any sum awarded by the decree would belong to them 
jointly. Himes alone has no cause of action therefor. 

The bill does not allège any reason for the nonjoinder of Seymour, 
but plaintiff seeks to excuse his nonjoinder, in that bis joinder would 
oust the jurisdiction of the court as to the parties before the court. 
That conséquence cannot make it regular to proceed without him. It 
only proves that the court below was not the proper tribunal to set- 
tle the controversy. If it be once settled that the suit may not be 
maintained, save by the joinder of Seymour as a party, Himes cannot 
set up the limited jurisdiction of the court for not so joining him. 
Parsons et al. v. Howard, Fed. Cas. Ko. 10,777. Nor can this resuit 
be affected by equity rule 39 (198 Fed. xxix, 115 C. C. A. xxix). 
California v. Southern Pacific Co., 157 U. S. 229, 15 Sup. Ct. 591, 39 
E. Ed. 683. 

[6] The plaintif! further contends that Seymour cannot be made a 
party plaintifï, as he had no interest in the alleged indebtedness of 
$75 from the défendant to the plaintiff. This cause of action is inde- 
pendent of the one heretofore considered and is cognizable at law. Its 
mère joinder in the bill, even if it be properly joined, cannot couvert 
the inséparable rights of Himes and Seymour in the former cause of 
action into separate rights, or otherwise improve Himes' position with 
respect thereto. 

As the bill of complaint shows that the plaintiff has not a separable 
cause of action touching the demised property, as the joinder of Sey- 
mour as a party would oust the jurisdiction of the court, and as the 
remaining alleged causes of action are below the jurisdictional amount, 
the District Court properly dismissed the bill. Its decree is affirmed. 
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ROSENBERG v. SEMPI.E. 

In re GOTTLEIB & 00. 

(Circuit Court of Appeals, Thlrrt Circuit. April .5, 1919.) 

No. 2439. 

1. Bankrl'ptcy <S=3l60 — Insoi.vp:>{cy — Proof. 

Insolveiu-y, witliin tlie définition of Bankruptoy Act July 1, 1898, § 1 
(Comp. St. § 9585), may, and in many cases must, be proved by proof of 
otlier facts, from wlilch tlie ultimate fact of insolvency may be presumcd 
or Inferred. 

2. Bankruptoy <S=3l60 — Teansfer of Accounts — Insolvency — Sufficiexcy 

OF Evidence. 

Evidence held to warrant a flnding tliat bankrupt vvas insolvent at time 
of transfer of bis accounts. 

3. Bankrttptcy <®=>407 — Appeal — Findings by Refeebe and Court — Ee- 

VIEW. 

Nothing less than a démonstration of plain mi.stalce warrants over- 
turning of findiug by référée, concurred in by court on review, of in- 
solvency of bankrupt at tlme of transfer of bis accounts, made on évi- 
dence taken in présence of référée, and in some particulars vague, indefl- 
nite, uncertaln, and eonfllctlng, and involving questions of credlbility. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey; John Rellstab, Judge. 

In the matter of the bankruptcy of Gottleib & Co. The order of 
the référée in proceedings by Edwin R. Semple, trustée, adjudging 
void transfer of bankrupt's accounts to Adolph M. Rosenberg, vvas 
affirmed on review by the District Court (245 Fed. 139), and Rosen- 
berg appeals. Affirmed. 

Edwin G. Adams, of Newark, N. J., for appellant. 
Samtxel I. Kessler, of Newark, N. J., for appellee. 

Before WOOEEEY, Circuit Judge, and HAIGHT and MORRIS, 
District Judges. 

MORRIS, District Judge. Gottleib & Co., a corporation, trans- 
ferred certain of its book accounts on December 7, 1915, to one Rosen- 
berg, a creditor. An involuntary pétition in bankruptcy, resulting in 
adjudication, was filed against it on February 2, 1916. Upon proceed- 
ings prosecuted by the trustée the référée in bankruptcy found that the 
transfer to Rosenberg was void under section 60b of the Bankruptcy 
Act (Act July 1, 1898, c. 541, 30 Stat. 562 [Comp. St. § 9644]). The 
order of the référée thereon was upon review affirmed by the District 
Court. 245 Fed. 139. From the order of affirmance, Rosenberg ap- 
peals. 

The assignments of error allège that the évidence does not establish 
insolvency of the bankrupt at the time of the transfer. There is no 
assignment alleging error in the admission or rejection of évidence. 

The Company issued its capital stock to the amount of $15,000 
to three persons; each receiving stock of the par value of $5,000. 
While it does not expressly appear what amount two of thèse stock- 

©=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digesta & Indexe» 
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holders paid for their stock, it does appear that one of them paid only 
$500 therefor. The company began business with its capital thus im- 
paired, and so continued until May, 1915, when an involuntary péti- 
tion in bankruptcy (not the présent one) was filed against it. In July, 
1915, before adjudication, a composition was effected with its cred- 
itors by giving notes, ]Dayable in equal installments at the end of 6, 12, 
18, and 24 months, for the full amount of their respective daims, and 
paying the fées and exijenses of the bankruptcy proceeding, amounting 
to about $4,000. Business was thereupon resumed, but ail merchandise 
had to be obtained through Rosenberg, or on his crédit. No one else 
would extend crédit to the company. The company made no profit. 

The first installment of the composition notes fell due on December 
1, 1915, and only about one-half of the amount due thereon could be 
paid. An accountant testified that on Deceniber 1, 1915, the assets of 
the company amounted to $38,635.93, and its liabilities to $53,679.34; 
that the statement showing this resuit was made up from the books of 
the com.pany, with the exception of the items of physical assets and the 
value thereof ; that thèse were taken from the inventory and ap- 
praisement filed in the bankruptcy proceeding, and worked back to 
December 1, 1915. The président of the company testified that of the 
physical assets the machinery and merchandise were, on December 
1, 1915, substantially the same in quantity and value as shown by the 
inventory and appraisement ; that the value of the remaining item of 
physical assets, namely, real estate, was several thousand dollars less 
than shown by the appraisement ; that the liabilities were increased 
very little, if any, after December 1 ; that there was no material change 
either in the assets or liabilities, between December 1 and 7, 1915; 
and that the market value of the machinery on December 1 was much 
lower than when it was ])urchased. The report of the trustée admit- 
ted in évidence showed that only $20,900 was realized from a sale of 
ail of the assets of the bankrupt. The claims filed against the bank- 
rupt estate amounted to approximately $59,000. 

[ 1 I The Bankruptcy Act provides that a person shall be deemed in- 
solvent— 

"whenever the aggrefçate of hls property, extlusive of any property which 
he may hâve conveyed, transferrert, conoealed, or reiiioved, or pei-raitted to be 
concealed or removed, witli intent to dofraud, hlnder or delay lus c:reditors, 
shall not, at a fair valuation, be sufficient ni amount to pay hls debts." Comp. 
St. § 9585. 

But direct and detailed évidence of the facts constituting insol- 
vency is not essential. Owing to its nature, insolvency is not always 
susceptible of direct proof. It may, and in many cases must, be 
proved by the proof of other facts, from which the ultimate fact of 
msolvency may be presumed or inferred. Ridge Ave. Bank v. Stud- 
heim (C. C. A. 3d) 145 Fed. 798, 76 C. C, A. 362; Cleage v. Laidley, 
149 Fed. 346, 79 C. C. A. 284; Fowler v. Grouse, 175 Fed. 646, 648, 
99 C. C. A. 200; Healy v. Wehrung, 229 Fed. 686, 144 C. C. A. 96; 
Grandison v. Robertson, 231 Fed. 785, 145 C. C. A. 605 ; Grandison v. 
National Bank of Commerce, 231 Fed. 800, 806, 145 C. C. A. 620. 

[2, 3] Notwithstanding the contrary has been urged with much 
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cogency by the attorney for the appellant, we think the évidence in 
this case, as in those just cited, warrants a finding that the bankrupt 
was insolvent at the time of the transfer of the accounts to Rosen- 
berg. Moreover the évidence was in some particulars vague, indefinite, 
uncertain, and conflicting, and involved questions of credibility. It 
was taken in the présence of the référée, who expressly found that the 
bankrupt was insolvent at the time of the transfer. The District Court 
likewise so found. It is well settled that : 

"Under such circumstances this court is not warranted in overturning the 
conclusions of two courts upon anything less than a démonstration of plain 
mlstake." Ohio Valley Bank Co. v. Mack, 103 Fed. 155, 89 C. C. A. 005, 24 L. 
IR, A. (N. S.) 184 ; Deupree v. Watson, 216 Fed. 483, 132 C. C. A. 543. 

Such a mistake bas not been demonstrated. 
The order of the District Court is affirmed. 



FIRKSTONR TIRE & RUBBER CO. v. SEIBBitLTNG. 

(Circuit Court of Appeals, Sixth Circuit. December 13, 1918.) 

No. 2954. 

1. Patents <S=>328 — Validity and Infrinobment — Macuine tob Makino 
TiBE Oasings. 

ïhe Seiberllng and Stevens patent. No. 762,561, for a machine for mak- 
Ing casings for automobile tires, claim 1, assuming its validity, Is en- 
titled to a limited construction only, and, as so construed, held not in- 
friiiged. Claîms 2 and 14 are invalid, as for an aggregation of parts 
having no operating connection with each other. 

2 Patents <©=»177 — Infkingement — Construction of Claims. 

A part which is clearly made an essential élément of a comblnation 
claim by the patentée must be glven efCect as a limitation, although in 
actual use of the machine It proved uniuiportant 

3, Patents ©=3328 — Validity — Machine fok Making Tiee Casinos. 

The State patent. No. 941,962, for a machine for making casings for 
automobile tires, is invalid for anticipation of some of the claims, while 
otUers are for aggregations, and not true combinations, and the patentée 
was not the inventor of the method used. 

*. WoRDS AND Phrases — "Spinning." 

The art of shaplng a flexible sheet of métal dovvn over Irregular forms 
or dies, clrcular in cross-section, is very old, and is known as "spinning." 
It Is done by clamping the métal sheet ujion the form, revolving both to- 
gether rapidly upon the axis of the clrcular cross-section, and then with 
a tool pressing the métal down agalnst the form. 

Appeal from the District Court of the United States for the Eastern 
District of the Northern District of Ohio; John M. KilHts, Judge. 

Suit in equity by Frank A. Seiberling against the Firestone Tire & 
Rubber Company. Decree for complainant, and défendant appeals. 
Reversed. 
■ For opinion below, see 234 Fed. 370. 

'or other çates see same topic & KBY-NUMBEit in aU Key-Numbored Dlgesta & Indexes 



FIRESTONE TIRE & RUBBER CO. V. SEIBERLING 75 

(267 F.) 

Edward Rector, of Chicago, 111., and Frederick P. Fish, of Boston, 
Mass., for appellant. 

Wm. L. Day, of Cleveland, Ohio, and Robert F. Rogers, of New 
York City, for appellee. 

Walter F. Rogers, of Washington, D. C, amicus curise. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. Seiberling brought the usual infringe- 
ment suit against the appellant, based upon two patents, each relating to 
the manufacture of casings for automobile tires. The first was issued 
to Seiberling and Stevens on June 14, 1904, and was No. 762,561 ; the 
second was issued to Seiberling on November 30, 1909, No. 941,962, 
upon an application made by State. The court below held valid and 
infringed claims 1, 2, and 14 of the earlier patent, and 16 claims of the 
later patent. The défendant had denied that there was either validity 
or infringement. After the case had been argued in this court, a Bel- 
gian patent (Mathern, of September 20, 1906) said to show anticipa- 
tion of State as to some f eatures involved, was discovered ; and, 
upon an application to remand the case for further proofs, a stip- 
ulation was finally made and approved by the court by which this pat- 
ent and explanatory affidavits were incorporated into the record. The 
case was then again argued. The record and proofs are unusually 
voluminous, but, in view of the conclusions which we reach, a rela- 
tively brief statement will be sufïîcient. 

A tire casing of the class now involved is composed of successive 
layers of fabric, cemented together by a suitable composition and 
shaped into the form of a tube, which is open on one side so that it is 
horseshoelike in cross-section, and the ends of which are joined to- 
gether to make it circular and endless. The tube opening or slot is 
along the inside ; and a solid rubber body is added along the outer 
circumference or periphery to constitute the tread portion of the fin- 
ished casing. The gênerai process of manufacture by hand, much 
older than the Seiberling and Stevens patent, was this : 

An annular metallic core having spokes and a hub was centrally 
mounted upon a shaft so that it could revolve, the core thus resembling 
the rim or tire of a wheel. This core was approximately circular in 
cross-section, and its cross-section diameter as well as its entire diam- 
eter through the hub from edge to edge of the rim were proportioned 
according to the size of the casing to be made. The operator coated 
this core with an adhesive substance. He then took a strip of rubber- 
impregnated fabric which would stretch out to be as long as the cir- 
cumference of the core, and in width somewhat less than the circum- 
ference of the cross-section. As he revolved the core on its hub, he 
stretched and pasted this fabric strip upon the core, pressing and shap- 
ing it with his fingers or with hand tools so that it adhered in ail places 
and was without wrinkles. He repeated this opération as many times 
as there were to be fabric layers in the casing. The impregnating 
composition, having the character of rubber, would also attach each 
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two layers of the fabric together. The strip of fabric was eut upon 
the bias, and the warp threads therefore ran from the inner open edge 
of the tube in a diagonal course along, across and around the tube to 
the other open edge thereof ; and the next layer of fabric put on was 
reversed so that thèse warp threads crossed those of the first layer at 
a selected angle. Where the ends of the fabric met each other, they 
were overlapped enough to make a pasted joint. Each layer of fabric 
was first pressed down and attached by the hand of the operator on 
its central portion throughout its length, thus constituting the part of 
the casing corresponding to the tread. The degree of latéral curva- 
ture hère is slight, and there would be no difficulty in making a smooth 
attachment, but as it was continued around the remaining circumfer- 
ence of the cross-section, there would be an obvious tendency to gather 
and wrinkle. This wrinkling would be fatal to the strength of the 
casing, and it could be avoided only by careful manipulation and grad- 
uai shaping. The ultimately smooth and unwrinkled surface could be 
had by virtue of a quality which ail woven material bas had since 
weaving was known; i. e., that it will contract in one direction as it 
stretches in another. When a fabric is stretched in one diagonal di- 
rection, its square meshes become diamond-shaped, with the length of 
the diamond along the line of stretch and its width at right angles. 
This produces a contraction of the fabric in the line of its width. In 
tire building, it is primarily the central part of the strip which is thus 
stretched longitudinally as it is attached to the tread of the core, leav- 
ing the side portions or wings projecting and free. Upon the same 
principle, if thèse side portions are then stretched laterally, they will 
shrink longitudinally, and, if this stretching is done in progressive meas- 
ure as the edges are approached, the longitudinal shrinking will be 
greatest at the edge. In this way, it results that the fabric may be 
shaped smoothly and without wrinkles to the entire side core sur- 
face. 

[1] The Seiberling and Stevens patent seems to disclose a machine 
for doing this work automatically, instead of manually. The ma- 
chine comprised (so far as now necessary to mention) : First, a main 
power driven shaft which would indirectly engage and drive the core 
and with such sélective connections that the core could be revolved at 
low speed or at high speed, or entirely released, as desired ; second, a 
réel carrying the rubber-impregnated fabric strip ; third, a tension 
roller retarding the réel, and thus causing the central tread strip of the 
fabric to be given a continuing stretch after the free end is attached to 
the core ; fourth, a pressure roller or cylinder concaved on its exterior 
to match the shape of the tread of the core, whereby the tread portion 
of the strip was pressed upon and attached to the core as the latter 
revolved ; fifth, an arm carrying, at its end, a laterally spring-pressed 
finger — "the jigger finger," and which arm was intended to be recipro- 
cated rapidly, radially of the core, in such a way that the finger trav- 
eled in and out radially, pressing against the side of the core as the lat- 
ter revolved, and which pressure finger therefore traveled a saw-tooth 
course between the edge of the stretched, central, tread portion of the 
fabric and its final outer edge, and corresponded in function to the 
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human finger pressing the fabric down against the core and stretching 
it into shape ; sixth, a f urther arm containing a f urther pressure vvheel 
to be applied along the edge of the attached fabric, after it was at- 
tached, to press it into a crease, constituting "stitching." The described 
opération is consistent with the idea that the side pressure-attaching 
finger would foUow immediatly the tread pressure roUer, so that with 
one révolution of the core the machine would attach the fabric, press 
down the tread and press in the sides, and so that ail of thèse devices 
would be in opération at the same time on the same strip. After one 
complète révolution, the core was stopped and the fabric eut away 
from the réel strip. If the one révolution had not been sufficient, then, 
after the fabric was eut away and the loose end pasted down, as many 
more turns could be had as necessary — apparently with ail the attaching 
means at work together — if desired. Based upon the disclosure thus 
generally described, the patentées claimed : 

1. "The comljination in a machine of the elass spocifled of a tension device 
to siinultaneously «inooth and flatten strlps of fabric, a rcvoluble core to 
receive said strips from said de^'ice, mean*; to form said strips approxiniately 
louf^ltiidlnally about said core and means to regulate the tension on said 
feeding device." 

2. "A machine of the class specifled consistins of revolnl)le means to sup- 
port tlie article to be built while in the proce.ss of manafactnre and means for 
creasin.ii or stitching portions of said article on said revoluble means." 

14. (The fourteenth clalm does not differ from the second in any respect 
now material.) 

The second and fourteenth claims must be held invalid for the same 
reasons pointed out with regard to claim 4 of the State patent, later 
discussed. The creasing rollers are hung on a swinging arm which hap- 
pens to be attached to the frame of the machine. It might as well be 
fastened to the ceiling of the room. The pressure applied to the creas- 
ing rollers, which forces the fabric into the creases, is the pressure of 
the operator's hand. They are not at any time or to any extent op- 
erated by the mechanism which opérâtes the other parts of the ma- 
chine. They are "only used at intervais." There is no combination 
between thèse creasing rollers with their supporting arm and the other 
parts named in the claim. Their mutual relation is precisely that of the 
writing lead and the erasing rubber in the rubber-tipped pencil, where 
the only Connecting link is the carrier. Reckendorfer v. Faber, 92 U. 
S. 347, 23 h- Ed. 719. It may further be observed that claim 2 is 
not limited to a machine handling flat strips of fabric, unless by 
the phrase "in a machine of the class specified." This phrase, as 
found in other claims (e. g., 3) shows no intent to effect such limita- 
tion. If the claim covers devices which receive and treat strips of fab- 
ric prewoven to form — as it seems to — it is anticipated by Johnston, 
Jeffrey or Moore. 

We do not thus dispose of claim 1. We are not prepared to say that 
it is anticipated or that there is no combination between its éléments 
when they are treated as the spécification indicates. The tread-pres- 
sure roller automatically efifects the révolution of the core. With it, the 
réel and the tension device may be in simultaneous opération. The 
side pressure fingers are reciprocated by tripping in a connection with 



7È 257 FEDERAL REPOETEK 

the maîn driving mechanism, and may be operated simultaneously 
with the other just named parts — at least, for part of their work. It 
is not necessarily fatal to the theory of combination that continuing the 
work of the pressure fingers may be necessary after the tension de- 
vice has exhausted its function. Without intending to pass upon ail the 
questions involved, we prefer to assume the validity of this claim 
and look to see if there is inf ringement. 

The defendant's device is particularly described hereafter. It is 
enough now to say that it has no tread-forming roller which opérâtes si- 
multaneously with and in advance of the side-forming means, and that 
it has discarded the jigger finger, operated by the driving power of the 
machine, and has substituted side-pressing means of différent form 
and opération. 

[2] Whether defendant's instrumentalities are équivalent to those 
of the Seiberling and Stevens patent, under any scope which the state 
of the art permits to the phrase "means to form said strips longitudinal- 
ly along said core," is a question which we find unnecessary to décide. 
Another reason sufficiently requires the conclusion that claim 1 is not 
infringed. Out of the four éléments named in the claim, the first is 
"a tension device," which feëds fabric strips to the core, and the fourth 
is "means to regulate the tension of said feeding device." In a certain 
sensé, every tension device is, in itself , a means for regulating, and it is 
not impossible that, under some conditions, a tension device by itself 
might be held sufficiently responsive to the descriptive words of both 
the first and the fourth éléments ; but this claim must be construed to 
require the independent existence of the fourth élément. This is the 
apparent force of the face of the claim. The spécification carefuUy 
describes regulating means by which the tension résistance can be in- 
stantly varied at the pleasure of the operator, by turning an adjusting 
screw. The présent first claim is a substitute for the first three claims 
as filed. At the time of filing, claims 1 and 3 contained no référence ei- 
ther to tension device or regulating means, while claim 2 did not men- 
tion a tension device separately from its included "means to adjust the 
tension on the feeding means." After a rejection, claim 3 was amend- 
ed by inserting a référence to the tension device itself. After a further 
rejection, the three claims were canceled and the présent one substitut- 
ed. It was then allowed. The applicant had presented one claim re- 
ferring independently to the tension device and one claim referring 
independently to the means for adjusting the tension. With this in 
his mind, he withdrew them and presented and secured a claim calling 
for each of thèse éléments as separately existing. The intent to regard 
the ability to modify the tension device as an essential part of the in- 
vention which was being patented, could not well be clearer. It seems 
now to hâve developed that this adjustability is not very important, 
in the commercial use of the machine ; but thèse patentées then might 
well hâve believed that it was vital to an operative machine. They had 
in their minds a friction tension, and they saw that the amount of 
stretch to be given to the fabric by it would dépend upon the length 
of the fabric strip under stretch, the width of the strip, the strength 
and other inhérent qualities of the fabric, the extent and moisture 
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contents of the rubber imprégnation and very likely the température 
and humidity of the air in the factory. AU thèse conditions might 
change f rom hour to hour. Hence the independent and separate call for 
regulating means cannot be considered a mère inadvertence, the limiting. 
efïect of which a court would be inclined to escape, if possible. Al- 
though it may be voluntary and unnecessary, it must be given efïect. 
McClain v. Ortmayer, 141 U. S. 419, 425, 12 Sup. Ct. 76, 35 h. Ed. 
800; Arnold-Creager Co. v. Barkwill Co. (C. C. A. 6) 246 Fed. 441, 
444, 158 C. C. A. 505. 

Défendant uses a différent tension device. There is no efficient fric- 
tional résistance to the travel of the fabric to the machine, but the ré- 
sistance is caused by a positive gear connection. The periphery of 
the fabric feed roUer is compelled to travel at a speed proportionate 
to the peripheral speed of the core, and at a fîxed percentage less. This 
percentage is determined when the machine is built, by providing, for 
the feed relier and for an intermediate roUer peripherally driven by 
the core, intermeshing gears of the same number of teeth, and by 
making the feed roller of smaller diameter than the intermediate roller. 
After the amount of stretch is thus determined and fîxed — at, say, 14 
per cent. — it can never be varied, unless by an expédient which plain- 
tif! suggests and upon which theory alone he seems finally to rely to 
make out infringement of this claim. It is said that, by substituting 
upon the feed roller another gear with a greater or less number of teeth 
the speed of the feed roller can be increased or diminished. This is 
true ; and it may well be that if the def endant's machine were built in 
contemplation of such a change, and if an assortment of gears were 
provided with it therefor, it should be thought to contain "means to 
regulate the tension"; but there is nothing to indicate that the ma- 
chine was built with any such purpose, or that the défendant has any 
means of thus regulating the tension, or ever has done so or desired to 
do so. In this situation, it seems an apt suggestion by defendant's 
counsel that we might as well say an ordinary table contains "means 
for regulating" its height, because we can take ofï the legs and put 
on some longer ones. 

The theory that the constant stretch insured by defendant's mech- 
anism constitutes both a tension device and a means for regulating it is 
urged by plaintifï's counsel, when they say that "to regulate" means "to 
maintain." To adopt this theory is to say that the phrase "means to 
regulate," etc., adds nothing to the claim. We cannot conceive any 
tension device which is not, in itself, "means to maintain" a fîxed 
tension. Further, the theory would be, obviously, untenable, un- 
less the patent were entitled to the most extrême liberality because it 
produced very great practical commercial results. It cannot hâve such 
a degree of crédit. If the machine in the patented form had proved 
successful, and had gone into extensive or even considérable use, it 
might be regarded in this light, even though it had not been generally 
accepted until aided by later patented improvements. This did not 
happen. One machine was built, but there is évidence that no tires 
were successfuUy made upon it, and that the jigger fingers would not 
smooth the sides so as to make fîrst-class tires, Certainly, its attempted 
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use by the Goodyear Company was abandoned, the machine discarded, 
and no other ever built. 

We further find that upon the application for the State patent Mr. 
Seiberling, familiar with everything- which had been done on the Sei- 
berling and Stevens machine, made an affidavit that State's machine 
"was the first to successfully make such tires on a commercial scale 
by machinery." This affidavit does not work any estoppel, but there 
is every reason why we should accept it as true in its necessarily im- 
plied référence to the Seiberling and Stevens machine, and décline to 
give that patent the breadth of construction, beyond its letter, which is 
appropriate only for a great practical success. 

Whether défendant employs any tension device "to simultaneously 
smooth and flatten strips of fabric," interposing, as it does, nothing 
between the feed roll and the means which throw the fabric out of fîat, 
may be passed without considération. For the reasons stated, it must 
be held that there is no infringement of claim 1. 

[3] The Seiberling and Stevens patent belonged to, or was prac- 
tically under the control of, the Goodyear Company, one of the largest 
manufacturers of tires, and of which Mr. Seiberling was gênerai man- 
ager. State was in the employment of the same company. After about 
five years, State filed bis application for the second patent in suit. His 
machine was developed and his patent application prosecuted under 
the supervision of Mr. Seiberling. State's machine was of the same 
gênerai type as Seiberling and Stevens. His most substantial change 
or improvement was that he discarded the reciprocal in-and-out form- 
ing finger of Seiberling and Stevens and substituted a tool which he 
rightly calls a spinning roll. He provides, in the same gênerai way, 
a core and a fabric réel and a retarding device, whereby he gets his 
strip of fabric attached to the core for the width of the tread portion, 
leaving the remaining wing portions projecting outwardly. Attached 
to the base of the frame which carried the revolving core was a stand- 
ard, manually adjustable horizontally to and from the core; that is 
to say, it traveled in a horizontal track, which track was an intégral 
part of the frame. At the upper end of this standard was a revolving 
head or table, called by State a turret, and so plainly the turret of the 
common turret lathe that his choice of name was most natural. Mount- 
ed àt four equidistant points on the edge of this table are four tools, in- 
dependent of each other, except for their common base. The first 
carries the tread roller, the second the spinning rolls, the third the 
stitching rolls, and the fourth the bead attaching rolls. The turret 
standard was fixed in the plane of the revolving core, beyond the 
periphery thereof, and State revolved his turret until the tread roller 
was in the same plane, with its axis at right angles thereto. He then 
moved the standard and turret forward so that the tread roller bore 
against the tread on the core, with such pressure as the operator chose 
to give it. When the tread was sufficiently smoothed down and at- 
tached, he moved the standard back, gave the turret a one- fourth rév- 
olution, bringing the spinning roll device to bear and moved that for- 
ward in the plane of the core until the opération of spinning down the 
side was complète. He then withdrew the standard, gave the turret 
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another one-fourth révolution, and, in the same way, moved it forward 
again and used his creasing or stitching roll, if necessary. Then, again, 
by a similar opération, lie brought into effect the fourth device on his 
turret, which was a bead-forming, or triniming roll, to be used in cer- 
tain cases only. In each instance, the time during which and the pres- 
sure with which the tool was to be applied (except for certain spring 
pressure) was regulated by the operator's hand. In no instance did the 
machine do anything except to keep the core revolving. The fact that 
the tools were mounted on a revolving table, which table was mounted 
on the frame of the machine, cannot be important. From the stand- 
point of an interdependent combination, the situation is the same as if 
thèse four tools had been lying upon a work bench by the side of the 
operator and he had successively selected the ones he desired. While 
this is obvions, it is emphasized by the fact, clearly appearing, that op- 
erators using the State machine often discard the spinning tool mounted 
on the turret, and, after the tread is formed, spin the sides down by 
hand. 

In the form oî spinning tool shown in the patent, there are two rolls 
pressed toward each other by springs and operating upon both sides 
of the tire at the same time. There is, thus, an automatic feature to the 
pressure with which the spinning rolls are applied ; but this does not 
show the existence of any combination with the remainder of the ma- 
chine. A hand tool with two oppositely spring-pressed rolls would 
work in the same way if it were hung from any support, or held only 
by the workman; and there is no relation of dependency between the 
automatic action of the springs and the automatic action of the revolv- 
ing core. They both affect the material at the same time, and that 
is the most that can be said. The fabric réel and the tension device 
hâve finished their function when the first révolution is completed and 
when the strip of fabric bas passed once around the core and has been 
eut and the pasted-on joint made. They hâve no further office in the 
building of the tire than if they did not exist. The tread-forming 
roller then is brought into play and finishes its fimction and drops 
eut of action. Then, and only then, the operator brings the spinning 
roll to bear. It performs its work precisely as it would if the fabric 
strip had been stretched and attached wholly by hand ; and the sides 
of the tire, the tread of which has been formed by the aid of the ma- 
chine, may be spun down and attached by hand opération just as they 
are by State's device. We do not intend to deny that a true combina- 
tion may sometimes be found where the same underlying mechanism 
opérâtes ail parts of the machine and where différent éléments sepa- 
rately act in successive steps upon the raw material as it is being trans- 
formed into the ultimate product (though the latest décision of the 
Suprême Court, Grinnell Co. v. Johnson Co., 247 U. S 426, 38 Sup. 
Ct. 547, 62 L,. Ed. 1196, perhaps tends to the contrary) ; but the trouble 
hère is more vital. State's spinning tool has no operating connection 
whatever with the remainder of the mechanism. Each part performs 
its own work in its own way, and no new resuit flows from bringing 
the two into juxtaposition. We may find further illustration in the 
familiar turning lathe. If the cutting tool is carried in a holder which 
257 F.— C 
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automatically travels along a line parallel to the axis of the revoivîng 
chucks which hold the material being shaped, we can see the combi- 
nation between the chucks and the cutting tool ; but not so, if the tool 
holder is moved along its path by the operator's hand— even though 
the path be upon a fixed guide. 

_ In Gas Co. v. United Co., 228 Fed. 684, 143 C. C. A. 206, we con- 
sidered the distinctions between aggregation and combination. Apply- 
ing to the présent case the principles there developed and the author- 
ities there cited, we are satisfied that there is no true combination 
between State's revolving core and his independent spinning tool, or be- 
between such core and his independent tread-forming roller, or be- 
tween such roller and such spinning tool. The Grinnell Case, supra, 
may involve the différence between that putting of old éléments into a 
coacting relationship which is invention as distinguished f rom a similar 
putting together which is merely skill, rather than involve the distinc- 
tion between éléments which form a composite as distinguished from 
an aggregate ; but, however that may be, that décision fortifies the re- 
suit which we reach hère. It is not easy to see any différence in prin- 
ciple between a device which first washes a garment, and then, by sep- 
arate mechanism, dries it, and a device which first shapes and attaches 
the tread of the tire, and then, by separate mechanism, attaches the 
sides. 

This conclusion invalidâtes, because of mère aggregation, claim 4 ^ 
and ail the other claims of the State patent sued upon (except the fif- 
teenth, seventeenth, and perhaps the eleventh). We might safely rest 
our décision thereon ; but plaintiff really présents his case on the the- 
ory that State discovered a new method of making tire casings or a new 
set of functions to be performed by associated mechanism. Although 
a mechanical patent may not be granted for a function (Westinghouse 
V. Boyden Co., 170 U. S. 537, 18 Sup. Ct. 707, 42 L. Ed. 1136), yet 
it is now settled that a method patent may be granted for an associa- 
tion of successive mechanical steps (Expanded Métal Co. v. Bradford, 
214 U. S. 366, 29 Sup. Ct. 652, 53 L. Ed. 1034), and to hold a mechan- 
ical patent void for aggregation, when the same monopoly sought by 
the patent might hâve been obtained through a method patent, seems 
somewhat artificial ; hence, we pref er to point out also that State had 
nothing broadly new either in his method or in his selected tools ; and 
that so far as some détails may be new, they are not used by défend- 
ant. 

[4] The art of shaping a flexible sheet of métal down over irreg- 
ular forms or dies, circular in cross-section, was very old and was 
known as "spinning." This was donc by clamping the métal sheet up- 
on the form, revolving both together rapidly upon the axis of the cir- 
cular cross-section, and then with a tool — which might be a narrow 
or sharp-edged roller or dise held in a yoked handle — ^pressing the métal 

1 Claim 4. An open tire shoe maldng machine, comprising the combination 
of a sheet fabric supply, a power driven ring core, a radially moving support 
laterally spring-pressed toward the core, and a spinning roU mounted on the 
support, for passing radially along the sides of the tire shoe, to shape the 
sheeted fabric on the core, substantially as described. 
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down against the form. The spinning dise, being held in a plane sub- 
stantially tangential to the circumference of the form at the point of 
contact, would itself be caused to revolve; and, if it were slightly 
inclined inwardly from this tangential plane, it would gradually move 
down along the side of the form and its path thereon and upon the 
métal would be helical. The successive coils of this travel might be so 
close together that they practically touched each other, and so the 
whole surface of the sheet and of the form would be covered by this 
travel and the sheet would be stretched and shaped to the form. If 
State had been the first to observe that this spinning process could be 
applied to shape a tire upon its core as well as to shape a bottle cap 
upon its core, the question of whether there was invention in the trans- 
fer would hâve required considération ; but he was not. The évidence 
that this identical spinning opération was performed upon tire cas- 
ings by hand tools before State's invention is sufficiently satisfying to 
meet ail the requirements of the situation. 

One witness testified that this spinning opération with a hand tool 
was common practice for smoothing down the sides of tires at a date 
three years earlier than the building of the first State machine; one 
told of the same practice in use at Détroit the same year State was 
constructing at Akron ; and one seems to refer to it as a common prac- 
tice in the Goodyear shop in 1903. Considered critically, ail tins tes- 
timony might not be sufficiently definite and positive to prevail by itself 
against circumstances tending to throw doubt upon it; but there are 
no such circumstances. When defendant's proofs closed, this propo- 
sition would ordinarily be taken as fairly established; Messrs. State 
and Seiberling were called as witnesses on the rebuttal; both were 
familiar with the history of the art ; neither one denied or questioned 
this proposition ; nor did any other witness for plaintifï. More than 
this, State, in bis spécification, speaks of this spinning opération as if 
it were well-known hand practice, and seems to rely upon the advan- 
tages of his tool over the existing hand method. This is not ail : The 
Seiberling and Stevens patent shows what it calls creasing or stitching 
rollers. Each one is undoubtedly an efi^ective spinning tool and capable 
of use as such; their edges, as shown, may be sharp enough to cause 
some danger of cutting the fabric, but the spinning would be done by 
the side bevels, not by the extrême edge ; and plaintifi^'s theory that de- 
fendant's spinning roll is so far the équivalent of the Seiberling and 
Stevens stitching rolls as to make eut infringement of the claim based 
thereon goes far to persuade that they are, in a broad sensé, an antic- 
ipation of State's spinning roll. There seems no sufficient reason to 
doubt that Stevens used them for spinning in 1903 or 1904. The 
Moore patent shows what is, essentially, a spinning roll for operating 
against a revolving core in making a tire casing. It was intended to 
and did smooth down the Moore tire from the center of the tread only 
part way, and not much further than may be done by the typical tread- 
formmg roll; but the opération is substantially spinning, as far as it 
goes, and involves, in some degree, the characteristic relocation of the 
threads of the fabric, even though it may only put them back where 
they were before the casing was distorted by placing it on the core. In 
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the Moore patent, the handle of the spinning roll was so attached to its 
frame that the roller could not effectively travel radially of its core 
down as far as the bead, but if its attaching staple is made larger, the 
whole tire can be formed thereby, as demonstrated. Further, there 
is no reason to doubt that State and Seiberhng were familiar with the 
character of patent protection, and were advised by compétent coun- 
sel. If they had thought that State was the first to shape the sides of 
the tire by the spinning opération, it is highly improbable that he would 
hâve omitted to apply for a method patent. Still further, it is conceded 
that tlie Belgian patent is a complète anticipation of State as to the mat- 
ter of employing a radially-moving spinning roll in this type of tire- 
making machine for shaping the side of the tire, unless plaintif? is right 
in his contention that in the Belgian patent the fabric was first partially 
attached to the side by a device resembling Seiberling and Stevens' jig- 
ger fingers, that this opération left wrinkles and puckers, and that the 
spinning roll was used only to remove thèse wrinkles and perfect the 
attachment. We do not see that this alleged distinction is very impor- 
tant. No matter if the fabric has been already partially attached — as 
much as is consistent with any reasonable theory of opération — the tool 
of the Belgian patent is a spinning roll, and performs a spinning opéra- 
tion ; and, if we are right in what we subsequently say regarding the 
"centrifugal force" theory, the Belgian tool in its radial progress was 
bound to stretch and reshape the fabric in substantially the same way 
that is done by State. Putting ail thèse things together, State cannot 
be considered as the inventor of the method ; and hence there is no 
reason to hesitate at the resuit which was reached because of aggrega- 
tion. 

One group of State's claims is distinguished by the call for shifting 
the révolution of the core from a slow speed while the fabric strip is 
being put on to a high speed while the spinning is to be done. Seiber- 
ling and Stevens did the same thing, so far as concerns any broad idea, 
and the particular devices by which alone State distinguishes this part 
of his action from Seiberling and Stevens are not employed by de- 
fendant. 

Another group of claims is characterized by the requirement that the 
spinning roller should be set in a plane at "a receding angle" to the 
plane of the core. It is not clear that this thought imparts any novelty 
to the claims. The same angle is shown by the Seiberling and Stevens 
stitching rollers, and it was certainly open to the user of any hand tool 
to apply it in this specified plane. However, the défendant does not do 
this; the claim of infringement in this is based upon a confusion of 
thought. If we picture the spinning roller as a dise — whereby its plane 
is more sharply conceived — and if we assume that the core is vertical 
and its axis horizontal, and that the dise is to be applied to the core 
midway from top to bottom, we observe that the plane of the core and 
the vertical plane of the axis are at right angles to each other, and 
that the relationship of the plane of the spinning roll to the plane of 
the core, and its relationship to the plane of the axis, are independent 
of each other. The plane of the spinning roll may be at right angles 
to the plane of the core and at the same time at any selected angle to 
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the plane of the axis. So far as concerns the first relationship above 
stated, defendant's spinning roll is normally set with its axis iiorizontal 
and parallel with the core plane, and therefore opérâtes in a plane at 
right angles to the plane of the core; but it is capable of adjustment 
to, and is intended sometimes to operate in, a plane not at a reced- 
ing angle to the plane of the core, but at an angle which, as compared 
with that shown by State, is more than ninety degrees — an advanc- 
ing angle. In other words, its carrying yoke, normally at a right 
angle to the core plane, may be swimg slightly on its pivot toward 
the outside of the core. The only purpose and utility indicated by 
State for his receding angle are that the dise may not become entangled 
with the out-flying skirts of the fabric, and the angles adopted by de- 
fendant, for normal use or for spécial setting, tend to produce the very 
resuit shunned by State. In the machines used by défendant the spin- 
ning roll may be manually placed at the "receding angle," but in opéra- 
tion it will not stay there, but returns at once to the right angle posi- 
tion. Défendant did at one time make some use of a machine em- 
bodying this "receding angle," but it was not practically more than 
expérimental and has been abandoned, and was too negligible to jus- 
tify any judicial action based thereon. The défendant does set its 
dise at an angle, which may be called "receding," to the vertical plane 
of the core axis ; the dise axis (in the form assumed) ceases to be 
horizontal, being shifted perhaps ten degrees ; but this is a différent 
matter. This setting is for a purpose différent, and causes a resuit 
différent from anything found in State. It brings a constant radial 
slip or wipe of the roller upon the fabric, and directly causes a radial 
stretch. The claims of this group are not infringed. 

If the "forming roll" of claim 11 is the spinning roll, the claim is 
invalid for aggregation ; if this "forming roll" is the tread roller, then 
the claim is anticipated by the Seiberling and Stevens machine. 

Claim 15 suggests nothing new over Seiberling and Stevens, except- 
ing a yieldingly mounted take-up roll for receiving a layer of muslin, 
or thin cloth, which is upon one face of the rubber-impregnated fabric 
as it is rolled upon the supply réel. Precisely the same take-up roll 
is shown in older machines for feeding similar rubber-impregnated 
fabric to make rubber belting. It cannot be important that the fabric 
in this case is received by a revolving core, rather than by the receiv- 
ing mechanism of the old machines. The take-up roll does its old 
work in its old position and for its old purpose. Its transfer from 
the old machines to Seiberling and Stevens discloses no inventive nov- 
elty. Claim 17 also reads upon Seiberling and Stevens, save for the 
addition of "a stretching roller between the tension device and ring 
core whereby the longitudinal creases are taken out of the fabric and it 
is smoothly and evenly supplied to the ring core." This also discloses 
the adoption of a device in common use for the same purpose in anal- 
ogous situations ; but its declared purpose and effect are to avoid 
the very opération which défendant employs. This stretching roller 
is for the purpose of delivering the fabric to and upon the ring core 
in a smooth and flat state. Défendant interposes a convex shoe which 
delivers the fabric strip to the core in a curved or U-shape. The 
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curved shoe or form which gets the latter resuit could not be considered 
the équivalent of the flat rollers which get the former without a much 
greater degree of liberality than is — at the best — permitted by the state 
of the art. 

Claim 14 is not sufificiently typical to justify using it as the criterion 
of inf ringement, as plaintiff would hâve us do ; but, if it vvere, it shows 
still another reason why plaintiff must fail. It calls for a stock roll, 
a ring core, "a radial ly and transversely movable support, a tread form- 
ing roll and a laterally yielding spinning roll for passing radially over 
the sides of the tire shoe mounted thereon," etc. The tire shoe is not 
mounted on the spinning roll ; the clause "for passing * * * ^jj-g 
shoe" is parenthetically descriptive, and the claim must be considered 
as specifying a radially and transversely movable support having 
mounted thereon a tread roll and a spinning roll. Défendant bas no 
one support carrying thèse two rolls, but has two independent sup- 
ports. One is movable radially, neither transversely. The claim 
plainly refers to the revolving turret, when it says "support," and de- 
fendant has nothing équivalent. 

The argument for plaintiff takes the Seiberling and Stevens inven- 
tion of 1903 and the State improvements of 1908 and puts them to- 
gether as constituting one pioneer patent dated in 1903 ; or, stated in 
another way, it takes the large public acceptance and use of the State 
patent and thereby attributes merit to the Seiberling and Stevens pat- 
ent, overlooking the undoubted fact that the first reasonably success- 
ful commercial machine was that of Vincent, who intervened between 
the two. It goes without saying, that the Seiberling and Stevens pat- 
ent is just as effective in denying to State the position of pioneer as 
if it had not happened that both hâve been controlled by the same in- 
terests. 

We are told that the centrifugal force disclosed by State's opéra- 
tion caused the unattached skirts of the fabric to fîy out at right an- 
gles to the plane of the core, and that the effect of the spinning tool 
slowly advancing against this skirt was to produce a "hinging and fold- 
ing action" which was novel and important. We are not impressed 
by this claim. Thèse words do not seem very appropriately descrip- 
tive, but the action which takes place not only pertains to a method 
or process rather than to any particular mechanism, but it was more or 
less inhérent in the rapid révolution of the core effected by older means, 
and in the use of any spinning, stitching or creasing rollers. It is not 
the "hinging and folding" but the radial stretching, and the resulting 
circumferential contraction, that bring about the desired smoothness. 
It is possible that in State's particular form of device, with bis spinning 
dise at its "receding angle," and practically tangential to the core cir- 
cumference at the point of contact, there will be enough "hinging and 
folding" back over bis tool to produce a friction which would cause 
more stretch than could the mère rolling advance of the dise in its 
helical path ; but if there is an appréciable effect of this kind, défendant 
does not hâve it. Défendant gets its stretch from the slip or wipe 
which is compelled by the fact that the spinning dise cannot roll un- 
obstructedly in its own plane — which fact results from its inclination 
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toward the pUne of the core axis. This very inclination puts part of 
the dise out beyond the supposed line of "hinging and folding," and 
prevents a fold at the point of contact. Centrifugal force is not men- 
tioned, in State's spécification, save as creating an obstacle to be avoid- 
ed. Perfectly successful spinning performed in court, upon a slowly 
revolving core, demonstrates that the outflying skirts are not essential. 
To make centrifugal force an effective basis of validity in the State's 
patent would be to give a monopoly of the spinning process or of rapid 
core rotation ; and each was old. 

We are also told, and upon this plaintiff seems to place great reliance, 
that Seiberling and Stevens or State — we are not sure which, but ap- 
parently by some kind of joint action — discovered and accomplished 
for the first time such a distortion of the fabric meshes as gave great 
strength to the built-up casing. This resuit plaintiff's counsel denom- 
inates "the rearrangement of the reticulations" and "placing the threads 
in geodetic lines." There was nothing new about this. On the con- 
trary, it had been présent in every smooth fabric tire casing that had 
ever been made by anybody. As we pointed out in the early part of 
this opinion, it is inhérent in shaping a fabric to an irregular surface. 
It consists in the fact that when the rectangular mesh is expanded on 
one diagonal axis it will contract upon the other. Outside of tire cas- 
ings themselves, a familiar instance is the shaping of canvas to cover 
the hull of a canoë. Still more familiar is the handkerchief or the col- 
lar, unevenly ironed. This discovery by plaintifï or his counsel was 
in the realm of nomenclature, not of mechanics. 

The decree must be reversed, and the record remanded, with instruc- 
tions to dismiss the bill. 



TAGGAIÎT BAKING CO. v. GREEN et al. 

(Circuit Court of Appeals, Seventh Circuit. January 7, 1919. Rehearing 
Deiiied Mardi 4, 1919.) 

No. 2520. 

L Patents <©=>102 — AppLiCATioN--VEEiricATiON of Claims. 

Claims 40 and 41 of the Green patent, No. 1,180,030, inserted after the 
original application on request of the examiner for the purpose of inter- 
férence, were within the drawings and spécifications of the original ap- 
plication, so that no additional vérification thereto was necessary, 

2. Patents ©=328 — VAuniTy and Infkinqement — Biscuit Cutter. 

The Green patent. No. 1,180,030, claims 29, 30, 40-45, inclusive, for a 
biscuit cutter, especially relating to pan carrier with autoinatic slùp, 
which could be adjusted without stopping the machine, heid valid, as 
disclosiug invention and infringed. 

Appeal from the District Court of the United States for the Dis- 
trict of Indiana. 

Suit by Thomas L,. Green and another against the Taggart Baking 
Company for infringement of patent. Decree for complainants, and 
défendant appeals. Affirmed. 

igsaFor other cases see Bame topic & KEY-NUMBER in ail itey-Numbered Digests & ludeiâ.» 
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James Love Hopkins, of St Louis, Mo., for appellant 
I^aurence A. Janney and Osgood H. Dowell, both of Chicago, 111., 
for appellees. 

Before BAKER, MACK, and EVANS, Circuit Judges. 

EVAN A. EVANS, Circuit Judge. The patent in suit deals with 
a complicated biscuit cutting machine, claims 29, 30, 40-45, inclusive, 
being involved. The défenses to ail claims are invalidity and nonin- 
fringement. An additional défense is made to claims 40 and 41, ap- 
pellant contending that thèse claims were improperly allowed : (a) 
Because applicant's oath thereto is lacking; (b) because they are not 
supported by the spécifications. Thèse objections will be first con- 
sidered. 

[1] Green's application was filed Pebruary 20, 1909, but patent 
was not issued until April 18, 1916. During that time Allison and 
Pinkney filed application for patent (August 3, 1912) and letters patent 
were issued September 29, 1914, the subject-matter being a cracker- 
cutting machine. Its claims one and two are the same as claims 40 
and 41. Originally, Green asked for the allowance of a claim num- 
bered 56, covering generally the same matter as claims 40 and 41. 
Upon an interférence being declared, Green was required to présent 
his interfering claim or claims in the identical words of Allison and 
Pinkney. Patentée therefore inserted claims 40 and 41, corresponding 
to claims 1 and 2 of Allison and Pinkney. His statement in support 
thereof was duly sworn to, and the Patent Office ruling went to 
Green. Allison and Pinkney appealed to the Court of Appeals of the 
District of Columbia, and their appeal was later dismissed. 

An examination of the drawings and the description as well as the 
proceedings in the Patent Office and other évidence convince us that 
a sufficient disclosure to support thèse claims 40 and 41 appeared in 
the original application, that no additional vérification was necessary, 
and the interférence proceeding was properly decided in Green's favor. 

Since this appeal was argued our attention bas been called to a dé- 
cision of the United States District Court for the Eastem District 
of Tennessee in a case entitled J. H. Day Co. v. Mountain City Mills 
Co. et al., 257 Fed. 561. Complainant in that case was the manu- 
facturer of the machine used by the Taggart Baking Company in the 
instant suit, while défendant was the user of the machine manufac- 
tured by appellee. The Allison and Pinkney patent, heretofore re- 
ferred to, was under considération and the judge in disposing of the 
suit said: 

"Allison and Pinkney patent, No. 1,112,184. Tlie proof was. In my opinion, 
beyond reasonable doubt that Allison and Pinkney were not the first and 
original inveutors of the differential pan-skip mechanism disclosed in claims 
1 and 2 of the Allison and Pinkney patent on improvements in cracker-cuttlng 
machine; that the tirst and original Inventor thereof was Thomas L. Green, 
♦ * • who as early as 1909 invented this mechanism, constructed a ma- 
chine, and successfully operated it at CardifC, Wales. The resuit thus reached 
is in accordanee with the action of the Patent Office in awarding the claims 
in suit of the Allison and Pinkney patent to Green in the interférence pro- 
<!eeding," etc. 
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It also appears that, after the ruling of the Patent Office in the in- 
terférence proceeding, Allison and Pinkney filed a disclaimer in the 
Patent Office, but limited in its scope. We therefore reject appellant's 
spécial attack upon thèse two claims. 

[2] Invention.- — Machines such as described in the patent are used 
in the manufacture of biscuits and crackers. Speed and avoidance 
of waste are their chief objects. In other words, bal<ers requîre a 
machine that will turn eut as many biscuits as possible, ail of any 
type being as nearly uniform as possible. 

The patent citations contain many illustrations of machines designed 
to accomplish this resuit, some of which bave been used with more or 
less success. Green attacked the problem by providing means to avoid 
stops and delays for adjustments. 

The ordinary biscuit cutting machine requires a continuous sheet of 
dough, carried upon a driving apron under a reciprocating cutter which 
at every reciprocation cuts out a row of biscuits. As the apron ad- 
vances, the scraps are dropped into a scrap carrier, and the biscuits are 
conveyed by the apron to a point called the delivery end of the apron, 
and there dropped or deposited into pans which are successively 
moved under the apron, each pan coming into place immediately upon 
its predecessor being "filled. 

It is with the opération of this pan carrier that the patent in suit 
primarily deals. The pan carrier advances each pan at a regular rate 
and receives the successively dropped rows of biscuits until the pan 
is full. A momentarily accelerated movement of the pan carrier then 
occurs so that the succeeding pan is brought into position to receive the 
succeeding row of biscuits. This accélération of motion is termed by 
the witnesses, "ski]:iping." It is highly important that the skipping 
should occur at the right moment ; otherwise, there will be "crippled" 
biscuits, resulting in waste, etc. 

Patentée well says that the capacity of a machine dépends upon the 
speed and accuracy of accomplishing the panning opération. 

"For tlie l)iscnits ii:iist not pile up ; they should bo prodiicecl and dolivored 
no faster thari tho pans can take tliem, and tliey should be panned propei'ly 
to avoid cripples and wastes." 

Green's machine employs a continuous pan feed, and counsel claims 
that it was the first high speed continuously operating machine capable 
of panning the entire product known to the art. Its asserted novel 
features are : 

(a) Continuons pan feed. with a po.sifive gear transmission and an auto- 
matie skip nieans in tlie ti'aiisniission. 

(b) Its automatic jian ski]) is in'ovided with means for adjustlng the slilp 
relative to tlie pans without sto]>iiinî; the machine. 

(c) The use of speed chansîo sears in the pan feed transmissions, so as to 
adju.st the panning speed to the rate of production of variously sized biscuits. 

If Green's machine lives up to the asserted claims of counsel, there 
is no question of invention involved, and we need only consider in- 
fringement, and whether the claims in the patent cover the novelty as- 
serted, and no more. 
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Appellant, hovvever, dénies that Green is the first to produce a 
machine having an automatic pan skip with means for adjusting the 
skip relative to the pan without stopping the machine, and cites Ap- 
pleton's Cyclopœdia of Applied Mechanics, volume 1, pages 7-10, 
patent to Bleile, No, 863,349, patents to Carlson, No. 661,008 and No. 
670,383, and to Ward, No. 865,461, and others. 

While we may well take notice of actual disclosure appearing in Ap- 
pleton's Cyclopsedia of Applied Mechanics, published in 1899, the 
particular pages dealing with bread and biscuit machinery, we cannot 
agrée with appellant in the conclusion that a machine anticipating 
Green's machine is disclosed. It is conceded that there were intermit- 
tent feed types of pan carriers with a ratchet and pawl drive in ex- 
istence prior to 1909. There were also machines having continuons 
dough feed arrangements. There also may hâve been a machine in 
existence capable of pan skipping and employing an intermittent pan 
feed. But we conclude that the article referred to in the Cyclopasdia 
referred to a continuons sheet of dough fed to the roUers, and not to 
a machine for a continuons pan feed. 

The Bleile patent discloses a pan-skipping device for a biscuit 
machine, but it is clear to us that no machine is described, and pat- 
entée did not intend to describe a machine, wherein a readjustment 
of the position of the pans with the dough might occur while the pan 
carrier machinery was in motion. Bleile says in his spécifications : 

"The face of tlie accelerating device is macle the full width of the pulley 
face in order to Insure the friction clutch between tlie parts, and the length 
of tlme this clutch shall continue can be very readily and easily adjusted by 
the set screws 27 to correspond with the space between tlie rear edge of one 
pan and the front edge of the next succeeding pan." 

Of course, it is apparent that this set screw, when adjusted, may 
well hâve the effect of registering the skip with the pans ; but it ut- 
terly fails to provide the means Green claims to hâve provided, namely, 
an automatic pan skip with means for adjusting the skip relative to 
the pans without stopping the machine. The set screw was not ad- 
justable when the machine was in motion. We likewise think Green's 
claim that Bleile's machine did not possess any speed change gears 
is well taken. 

Ward's machme does not possess a pan-skip mechanism, within 
the meaning of the word "skip" as hère used, nor is the speed of the 
carrier relatively adjustable while the machine is in motion. Carlson's 
patent differs from the machine in question for the added reason that 
the pan feed transmission is not provided with speed change gears. 

Appellant likewise confidently relies upon a machine known as the 
Cincinnati machine. Green charges that this machine is a fiction. The 
court heard the testimony and was in a better position than we to 
détermine the weight to be given to the testimony bearing upon this 
machine. The sole witness who testified concerning it stated that it 
had been installed some 13 or 14 years previously, that it had remained 
complète for about a year, and that some parts had been taken off 
"because the witness had a man who did not know hovv to run and 
operate the machine. He got used to running the machine without 
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any pawls but one." After a lapse of many years, and shortly before 
this suit was tried, parts were put back or attached, and defendant's 
expert witness examined it, testifying on direct examination to its 
complète anticipation of Green's machine. There is certain testimony 
tending to show that this machine was not adapted to slsipping, be- 
cause of the absence of lugs on the carrier chains. Nor does the 
statement of the original operator coïncide with the theory of the 
expert as to the purpose or use of a hand wheel by which the carrier 
was relatively adjusted forward or backward while in motion. While 
witness seemed to recognize the présence of a hand wheel such as 
was referred to by the expert, it is doubtful if it served or was capable 
of serving the purpose ascribed to it by the expert, 

We cannot say upon this testimony the court erred in not recog- 
nizing this machine as an anticipation of the claims of the présent 
patent. 

Claim 29 probably best describes, élément for élément, the entire 
comhination representing appellee's contribution to the art. We con- 
clude the comhination is supported by the description, involves novelty, 
and is valid. Claim 30 covers in the combination the continuons pan 
carrier, together with the spécifie pan-skipping raechanism and driv- 
ing means. The other claims, 40-45, cover in combination the means 
for setting the pan carrier relatively foçward or backward. Claim 
44 was not included in the bill, but we see no error in including it in 
the decree. 

While counsel attacks thèse claims individually, he fails to view each 
combination as an integer. Some of the patents relied on as an antici- 
pation contain only single éléments found in the combination. We find 
the combination contains éléments which are new, and, as combina- 
tions, spell invention. 

Infringement. — L,ittle need be said on this question. The con- 
test was really determined in the Patent Ofïïce between Allison and 
Pinkney and Green. Noninfringement, if it exists at ail, must he due 
to the différence in means adopted by appellant to register the pan 
carrier to the skip while the machine is in motion. Each machine is 
provided with a hand wheel adjustment in the transmission between 
the skip mechanism and the pan carrier. The sole différence is found 
in the mechanism that intervenes between the hand wheel and the 
pan carrier. Appellant claimed that Green's wheels must be discon- 
nected from bis driving means to effect an adjustment, and, so dis- 
connected, independent power transmission means, opérable and driven 
by hand only, are provided, while in defendant's machine the man- 
ually operated means consist of bevel gears, whose rolling motion 
around the gear 60 is produced by the hand wheel 80, the gears be- 
ing in the power transmission. 

To answer this contention, we must examine the claims, where 
we find no such limitation to the élément there described as would 
defeat infringement because of this différence. This élément in 
claim 40 reads : 

"Means for setting said conveyer relatively forward or backward while in 
motion." 
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In claim 41 it reads : 

"Manually operated means for aecelerating or retarrtins the niovement of 
said couveyer for the purpose of registering the pans wlth the sklp." 

As the examiner in the Patent Office well observée! : 

"Counts 1 and 2 (being claims 40 and 41 In the (îreen patent) are not neces- 
sarily limited to a construction where the normal driving inechanisni for the 
eonveyer continues in action after the nieans are put Into opération." 

"While in motion" refers generally to the machine. True, the 
pan carrier, too, is in motion. To advance the carrier, the "manually 
operated means" are used — simply by causing the "spring-pressed 
pawl" to engage the teeth of the gear. The operator turns the hand 
wheel and causes the carrier to move faster than it ordinarily drives 
vvhen accélération is desired, and slower if the operator wishes to 
retard the movement of the carrier, Nor does the use, in the spécifi- 
cations, of the word "independently," referring to this motion, limit 
appellee in construing thèse claims. The manual means act "inde- 
pendently" so far as accélération or retardation is concerned, even 
though the driving means of the machine be attached or unattached. 
Accélération as such is obtained independently of the machine provided 
means for driving the pans. It is obtained by the man-operated hand 
wheel. This is so in Green's patent machine, and it is true of the 
infringing machine. In both instances a continuously running machine 
is provided with a hand wheel, by which the operator can quickly 
adjust the pan carrier forward or backward without stopping the 
machine. 

The défense of noninfringement çf thèse claims really goes to 
the question of the ruling of the Patent Office in allowing Green to 
insert them in his patent rather than to the question of examining 
appellant's machine to ascertain whether it comes within the language 
of the claims. Appellant constrticted its machine under the Allison 
and Pinkney patent. Claims 1 and 2 of that patent are identical with 
claims 40 and 41 of Green's patent. If Green was entided to thèse 
two claims, it would ordinarily follow that a machine constructed 
under the former patent would infringe the latter. 

Such différences as appear do not, we think, avoid infringement. 
Concluding, as we do, that the Patent Office was correct in its ruling, 
we also conclude there was infringement. 

The decree is affirmed. 
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UNITED STATES SLICINCx MACH. CO. v. WOLF, SAYER & HELLER, Inc. 

(Circuit Court of Appeals, Scventh Circuit. January 7, 1919.) 

No. 2611. 

Patents <S=î32S — Infrixoemf.nt— SirAKPEXEit i'or IVIewt-Slicino Machines— 
Sttccesstvb Movemekts. 

The Stuekart patent, No. 1,030,210, for a sharpcniiif:; device on meat- 
slicin.s machines, b.v "successive" movenients to bring one ffrinder asainst 
the bevel edge, whicli requires more sharpeiniiff, and then to take such 
Sirinder ont of envasement ^^•ith such edge and bring the other grinder 
against the flat edge, held not infringed l)y u sharpener to grind both 
edges at the same tinie, with a stronger spring against the grinder for 
the bevel side, tliough the grinder for the bevel edge cornes in contact 
slightly before the other, and can be stopped there. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit by the United States Slicing Machine Company against Wolf, 
Sayer & Heller, Incorporated. Decree for défendant (243 Fed. 412), 
and plaintiff appeals. Affirmed. 

Frank T. Brown, of Chicago, 111., for a])pellant. 
Max W. Zabel, of Chicago, 111., for appellee. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

BAKER, Circuit Judge. Appellant's suit on the Stuekart patent, 
No. 1,039,210, September 24, 1912, for a sharpening device on meat- 
slicing machines, was dismissed on the ground that appellee's sharpener 
does not infringe. 

Slicing machines and varions sharpening devices were old. In the 
standard machine a rotary steel disk, slightly dished, is the slicer. 
The concave side terminâtes in ihe flat face of the cutting edge; the 
convex side, in the bevel face. The bevel face requires more grind- 
ing, as the flat face should be kept flat. On the flat face nothing is 
required but grinding away the burr or wire edge caused by grinding 
the bevel. Prior machines had sharpening means consisting of two 
grinders which normally were held away from the knife and which 
by movement of a lever were thrown into contact with the bevel and 
flat faces at the same time. Stuekart described an improved means 
in which one grinder was brought against the bevel face first, and 
then, after the bevel face was ground and while the grinder on that 
side had no farther movement toward the knife, the other grinder 
was independently brought against the flat face. In the Patent Office 
Stuekart distinguished his device from the prior art by pointing ont 
that the movements of his grinders were "individual and successive." 

On this disclosure Stuekart claimed : 

"In a device for sharix;ning the rotary circular l^nife of a slicing machine, 
the combination of a sharpener movable into and ont of engagement with 
the back of tlio knife, a sharpener movable into and out of engagement with 
the front of the knife, and means for causing such movements to be suc- 
cessive." 

^z^oFor other cases see same topic & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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Appellee's sharpener, like those of the prior art, has two grinders 
on one support. When the lever is in one of its locked positions, the 
grinders are held away from the knife. When the lever is in the 
only other locked position that is provided, the grinders corne into 
contact with the tvv'O faces witli intended and practical simultaneity. 
On the bevel side a strong spring gives hard grinding, and on the flat 
side a weak spring gives light grinding; but both at the same time. 
Thus used, appellee's device obviously does not infringe. 

But appellant proved a use in a méat shop wherein the lever of 
appellee's sharpener was stopped at a point between the "off" and 
"on" notches. When the lever is at such intermediate point one 
grinder contacts with the bevel face while the other is still away from 
the flat face, and when the lever is moved farther to the "on"' posi- 
tion both grinders are in contact with the knife. No évidence was 
offered that appellee advised or knew of such use, which is contrary 
to its witnesses' sworn statement of intended opération. But even 
such use cannot, in our judgment, be counted as an infringement. 

When appellee's lever is stopped at an intermediate point, the strong 
spring holds one of the grinders against the bevel face. When the 
lever is moved farther on, so that the other grinder contacts with the 
flat face, the first grinder is still strongly held against the bevel face. 
Thus the first and solilary grinding of the bevel face is ground over, 
and the actual sharpening is the resuit of the joint and synchronous 
action of the two grinders. 

Appellee's sharpener is that of the prior art, with the addition of 
the contrastingly tensioned springs. Probably no sharpener of that 
type was ever built, or ever could be, in which the two grinders would 
touch the sides of the knife with exact matheraatical simultaneity 
So every owner of an old sharpener would be found guilty of in- 
fringement on proof that in use the one grinder bore against the 
bevel face before the other touched the flat face, if such "successive" 
movements were within Stuckart's monopoly. Of course the claim 
cannot be allowed to hâve that rétroactive grasp. "Successive," in 
Stuckart's combination, niust be held to apply to those movements 
of the two grinders that are separate and independent of each other 
in time and place. 

The decree is affirmed. 
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JOSEPH HALSTED CO. v. UNITPID STATKS FIKE ESCAPE COUNTER- 

BALANCE CO. 

(Circuit Court of Appeals, Seveiitli Circuit. January 8, I&IO.) 

No. 2.571. 

PjiTENTS <gr:^ri28 — iNFRINGKirENT — FiRE ESCAPE. 

The Cowles patent, No. 70.5,042, elainis 1 and 2, for improved flre 
escape, hcld iiifrlnged by ladder wliicli used tlie sanie nieans to elïect one 
of the sevei'al purposes wliieh It affeoted in ttie patouted ladder ; but 
claim 3 of tlie saine patent hcld not infringed. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit by the United States Pire Escape Counterbalance Company 
against the Joseph Halsted Company for infringement of three claims 
of a patent. Decree for complainant (246 Fed. 947), and défendant 
appeals. Decree modified, so far as it adjudged infringement of claim 
3, and, as modified, affirmed. 

John W. Hill, of Chicago, 111., for appellant. 
Frank T. Brown, of Chicago, 111., for appellee. 

Before BAKER, ALSCHUUER, and EVANS, Circuit Judges. 

EVAN A. EVANS, Circuit Judge. A statenient of the character 
and scope of this patent and a description of the infringing fire escape, 
as well as a carefully prepared opinion by Judge Sanborn, appears in 
246 Fed. 947. In view of the description there appearing, it is unneces- 
sary for us to deal with more than one question, that of infringement 
by the Smyth fire escape. 

Appellant's principal attack on the decree arises out of the défense 
of noninfringement, so far as it relates to the ladder which it built on 
the Smyth building. Agreeing, as we do, with the conclusions of the 
District Judge, we will briefiy consider this phase of the case. Much 
of the difificulty in determining this question is due to the use, by ex- 
pert witnesses and others, of the words "torsional" and "rigidity." Ap- 
pellant claims that its ladder has no torsional member, such as is re- 
ferred to in claim No. 3. In fact, it claims its ladder is rigid, and a 
torsional member is required only in a flexible ladder. In other words, 
appellant claims that the Cowles patent does not cover a ladder that 
is braced or stayed so as to be rigid. 

It seems to us too much emphasis is placed upon the strict défini- 
tion of words used by witnesses, as distinguished from the real mean- 
ing of the witnesses who testiiied. For example, rigidity in a ladder 
is necessarily a relative term. The longer the ladder, and the fewer 
and less effective the braces, the greater the flexibility, the less the 
rigidity. The size and character of the material may also afïect its 
rigidity. Likewise the "device for aiding in the support of the other 
side thereof and mechanism co-operating with said last-mentioned sup- 
porting device" may well be said to describe a "torsional member," 

^;::^For other cases see sarae topic & KEY-NUMBBR in ail Kcy-Numbered Digests & Indexes 
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as well as "means for twisting the rod," and this member would nev- 
ertheless add to the ladder's rigidity. 

Appellant's "sleeve," which passes from the outside to the inner 
side of the ladder and constructed in the manner disclosed by the tes- 
timony, appears to us to be the mechanical équivalent of élément 3 in 
claims 1 and 2, regardless of whether the witness calls it "a torsional 
member" or "an anti-torsional rod." It is worthy of notice that no- 
where in the claim does patentée refer to this élément as a "torsional 
rod." The only place where the vvord "torsional" appears is in claim 
3, and there patentée speaks of a "rod subject to torsional strain." 
The Patent Office, speaking of the Seymour patent, which appellant 
claims it followed, and referring particularly to this sleeve says : "It 
is rather the rigidity of the sleeve which is its distinguishing character." 
Of course, the sleeve itself was rigid, and it imparted to the ladder 
added rigidity. Each step in the ladder contributed likewise to its 
rigidity. 

But appellant trespassed on patentee's rights when it adopted the 
means that, incidentally perhaps, added rigidity to its ladder, but 
clearly, and as vve think purposely, provided a supporting device for 
the other side of the ladder, just as was described by Cowles in bis pat- 
ent. Rigidity as such was obtainable in many ways. If it was rigidity 
alone that appellant sought, it was most unfortunate in adopting the 
means pre-empted by appellee. Results, other than rigidity, whicb the 
testimony indicated vi^ere extremely désirable, were accomplished by 
thèse means which Cowles covered by his patent, and appellant cannot 
well complain when adjudged a trespasser for using this one "means" 
or its équivalent, out of the dozens that were open to him. 

The experiments made by plaintiff's expert witnesses with the Smyth 
structure prove only too conclusively that the "sleeve" which appellant 
used served the same object and was for the same purpose as the 
"means for supporting the other side thereof" described and defined 
in the Cowles patent. 

By reason of the particular "means for supporting the other side 
thereof" described in the third claim of the patent, we conclude there is 
no infringement thereof disclosed by appellant's fire escape constructed 
on the Smyth building. 

The decree is modified, so far as it adjudges appellant to hâve in- 
fringed claim 3 of the patent by the so-called Smyth structure, and, as 
modified, is affirmed, with costs. 
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HEYL & PAITTERSON, Inc., v. M. A. HANNA COAL & DOOK CO. 
pistrlct Court, W. D. Wlseonsin. April 14, 1&19.) 

1. Patents <g=>157(l) — Constetjction— Rule of Equivalents. 

Wliere the fleld of a patent is Important, and has presented difficulty, 
the primary patent should receive a libéral construction, "and also a lib- 
éral range of équivalents ; but even a pioneer patent is subject to the rule 
of équivalents. 

2. Patents <g=3246 — Infringement of Combination — Omission of Elément. 

Silice infringement of a combination claim dépends on defendant's using 
or vending an article having ail the patented éléments, failure to employ 
a certain élément or Its équivalent avolds infringement 

3. Patents ©=243 — Infringement— Combination— Identitt of Means, Op- 

ération, AND Kesult. 

Though a patent is of a primary character, entitled to libéral treat- 
ment, it is not Infriiiged if defendant's machine laeks the Identity of 
means and Identity of opération, which must be combined with identity 
of resuit, to constitute infringement of a combination claim. 

4. Patents <©:=3328 — Infringement- Rail Clamp fob Bridges. 

The Brown and Gaines patent, No. 1,153,672, of September 14, 1915, for 
a rail clamp for travellng bridges, held not infringed by a device sub- 
stantially différent in the means and opération for applying the clamps. 

In Equity. Suit for infringement of patent by Heyl & Patterson, 
Incorporated, against the M. A. Hanna Coal & Dock Company. Bill 
dismissed. 

E. F. McCausland, of Superior, Wis., and Bakewell & Byrnes, of 
Pittsburgh, Fa., for plaintiff. 

Lyman T. Powell, of Superior, Wis., Parkinson & Lane, of Chi- 
cago, m, Boyesen & Flor, of St. Paul, Minn., and Emery, Booth d 
Janney, of Boston, Mass., for défendant. 

SANBORN, District Judge. This is an infringement suit on pat- 
ent 1,153,672 of September 14, 1915, issued to Raymond E. Brown 
and Edward C. Gaines, for a rail clamp for traveling bridges. The 
chief question is one of équivalents, as the validity of the patent is 
not contested, though it is contended that its scope is greatly narrowed 
by the prior art. 

Traveling bridges are used on coal docks to load and unload boats 
and cars, running back and forth on raiiway tracks to place the loading 
apparatus in proper position. The bridges vary in height, some be- 
ing upwards of 100 feet, and, being built often on the Great Lakes, 
are peculiarly exposed to windstorms. The patent apparatus is de- 
signed to hold the bridge securely on the rails whenever not in use, or 
when a severe wind is anticipated. The bridge which was blown over, 
as described in Niagara Transit Co. v. Northwestern Fuel Co., 258 Fed, 

893, C. C. A. , was equipped with the patent rail clamp, which 

failed to hold in an extraordinary storm. 

The claims which are in suit are : 

Claim 1: "In a rail-clamping device for traveling bridges, the combina- 
tion, with a frame, of an electrlc motor, a shaft drlven thereby, weight-ap- 

^=»Por other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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plied clamping devlees, connections between said shaft and clamping devices, 
a means for operating sald clamping devices by maklng and breaking the 
circuit to said motor." 

Claim 2: "In a rall-clamping device for traveling bridges, tbe comblna- 
tion, with the frame, of an electrie motor, a shaft driven thereby, clamping 
devices, a weight connected to sald shaft, and means for breaking the cir- 
cuit to said motor whereby said weight is lowered to apply said clamping 
devices, and means for raising sald weight by maklng the circuit to sald. 
motor whereby said clamping devices are released." 

In the electrie wiring of the respective devices of plaintiff and de- 
fendant there is no great différence. In plaintiff's the weight is sus- 
tained by the motor running as a dynamo to create enotigh E. M. F. to 
sustain the weight in its elevated position. For this défendant sub- 
stitutes a solenoid energized by the current on the line to apply a 
brake to the weight drum, and thus holding the weight. If this were 
the only substantial différence between the two there would be no 
question of infringement. 

But in setting the clamps in the respective constructions there is 
marked différence in opération. In this respect Mr. Sessions thus 
compares the two: 

"Should the rope of one of defendant's devices break, that clamp would 
set, regardless of the position of the other clamps. Should the rope of 
plaintiff's device break, the clamps would not set at ail. In plaintiff's de- 
vice there is a long shaft 10 extending soniethiug like 20 feet, in those de- 
vices which I hâve Inspected, along the sill of the leg. This shaft is thread- 
ed at either end, at one end with a right-hand thread, and at the other end 
with a left-hand thread, engaging threaded nuts for applying and releasing 
the clamps. In defendant's device there Is no such slmft, no élément which 
corresponds to this shaft in its physical structure or in its functions. ïhe 
nuts 13 upon the shaft are plvoted to bell-cranlc levers which in turn are piv- 
oted to the frame of the sill. There is nothlng of this sort in defendanfs 
structure. That is an essential part of plaintilï's structure, in order to 
transmit the effect of the rotating screws of the clamps. Defendant's clamps 
are applied by a simple pair of toggle links. There is nothlng of this sort 
in plaintiff's structure. The force, instead of being multiplied through the 
mechanical advantage of a toggle — which by the way was long known and 
used in rail clamps before the date of the patent in suit — ^plalntlfC's device 
employs nothlng but lever mechanical advantage, together with the advan- 
tage of the threaded screw. It is well known that the ettlclency of screw 
threads is very small, consequently it is necessary that the motor in plain- 
tiiï's structure and the weight which opérâtes the screw be made powerful : 
that is, that the motor must be of large capacity and the weight heavy. 
There are niany friction joints in plalntifC's structure, which consume the 
effort of the motor and of the weight, making it necessary to carry a much 
greater weight upon the sill of the bridge leg tlian in defendant's structure. 

"Defendant's weights are not supported by a sliaft 10 which opérâtes the 
clamping device. Defendant's weight is, on the contrary, directly connected 
to a rock shaft or fulcruro of a lever, which, when the weight descends, op- 
érâtes through the toggle links which I hâve mentioned to set the clamps 
into position, where when the bridge starts to move the self-tightening fea- 
ture becomes operative, and the clamps grip the rails with an enormous 
gripping power. In plaintiff's clamps the gripping effect upon the rails is 
due solely to the pressure which is applied to them by the actuating weight. 
In defendant's structure the clamps are set into position through the médium 
of a leaf spring, wliieh is attached to one of the clamp levers. This spring 
is marlced with the red pencil letter S upon the bluepriuts, Exhiblts 21 and 
39. As the weight of defendant's device descends and spreads the toggle 
llnlfs, which are marlied 11 npon the bluepriiit, defendant's i^xhlblt ÎÎ'J, the 
springs S are flexed and they separate; the clauip levers 10 produeing près- 
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sure between the rail clamps and the rail sufflclently to raiae the cani, whlch 
is marked wlth a red pencil letter G In tlie blueprint, défendant'» Kxhiblt 
21, to grip the rail upon any movenient of the bridge thereafter. The weight 
of the defendant's device thus applles only a spring pressure to the clamp- 
ing device, which of itself would not create enough friction to set the clamps 
to be of any practical use whatever in anclioring the bridge. 

"Tlie weight in defendant's device, after It has descended to put pressure 
upon the springs S, rests upon tbe top of the bridge sill; there being wooden 
buffer blocks upon the weight for this purpose. After the weight has de- 
scended to rest upon the top of the sill, it can bave no further efCect upon 
the tightening of the clamps. The toggle links 11 at this time are so nearly 
straight that any réaction from the clamps would not stralghten them, ex- 
cept under very extrême conditions, which probably would not exist. A com- 
parison of the sizes of the weights used upon plaintiff's and defendant's 
structures is one of the best illustrations of the fact that defendant's weight 
is entirely insuliicient to apply the clamps for direct braking or clarapmg 
effect upon the rail. At tbe Northwestern Fuel Oompany's docks the other 
day I measured one of thèse weights, and it was something like 30 inches 
by 33 inches by 40 inches ; making a conservative estimate of its weight it 
must hâve been between 9,000 and 10,000 pounds. Defendant's weight Is 
about a foot in cross-section by 14 inches long, as I recall it — I did not 
measure it — and would weigh in the neighborhood of 400 pounds, I should 
estimate; the différence between 0,000 or 10,000 pounds for operating two 
clamps on plaintiff's structure, as compared to 800 or 900 at the most for 
operating two clamps on defendant's structure. 

"The cable drum 27 of plaintifC's device is loeated upon the shaft 10, be- 
ing secured to it by keys or other fastening device. This is absolutely essen- 
tial, as the clamps are operated through screw thread and nut transmittlng 
devices by the shaft. In defendant's structure there is nothing of this sort. 
This shaft of the patented structure could not be applied to operate defend- 
ant's weight. There is no occasion for it, and I cannot conceive how a de- 
signer could apply it to the clamping device of defendant's structure. The 
screw of plaintiff's device is obviously employed for the mechanical advan- 
tage it gives in applying tbe clamps by means of the weight and in releasing 
the clamps by means of the motor." 

The force of both weights is increased by the fact that plaintiff's 
weight opérâtes the shaft JO on a drum of larger diameter than the 
shaft, and defendant's is attached to the end of an arm, giving it 
about four times the power of its weight. 

The only vital question is whether the two devices hâve équivalent 
means and modes of opération. Plaintiff sets the clamps by a weight 
turning a shaft which by means of threaded ends straightens a tog- 
gle to spread the clamp arms and thus grip or pinch the rail head, and 
the weight continues to hold the toggle in operative position by its 
gravity until it is desired to disconnect the clamps. On the other 
hand, defendant's weight descends, and itself alone, without any 
shaft turning, straightens a toggle joint and brings the clamps into 
close relation with the rail, so that they can be pressed against it by 
springs. If, then, the bridge continues to move, the cam jaws of the 
clamps press against the rail with greatly increased force. Plaintiff 
strengthens the toggle by a weight, a shaft, and a screw; défendait 
by a weight, springs, and cams. Plaintiff's weight is always opera- 
tive; defendant's out of opération as soon as it has placed the jaws 
in close relation to the rail head. Enormous pressure is applied to the 
rail head by plaintiff's weight alone as the initial force ; like pressure 
is applied to the rail head by the springs and cams alone, the weight 
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merely serving to bring the clamps into position to be operated by the 
springs, moving bridge, and cams. 

A comparison of the clamp-setting opération shows the foUowing 
éléments in the two constructions : 



Defendant's. 

1. Same. 

2. Equivalent construction 
by solenoid. 

3. Equivalent construction 
by meclianical brake. 



4. Same. 

5. Applying clamps by the 
welglit stralshtening tog- 
gle and applying leaf 
springs and cam jaws. 

6. Locking clamps by toggle 
leaf siirings and clamps. 

7. Prcventing movement by 
cam jaws. 



Patented. 

1. Breaking the circuit. 

2. Driving clamp motor for 
brake résistance to steady 
weight lowering. 

3. Resetting limlt swltch for 
later weight-raising opér- 
ation, by means of descend- 
ing weight. 

4. Weiglit lowering by unwlnd- 
ing wire rope on sliaft. 

5. Applying clamps by a weight 
turning a shaft and straight- 
ening a toggle. 

6. Locking clamps by toggle 
and screw ends of shaft. 

7. Preventing movement of 
bridge by continuons opér- 
ation of gravity of the 
iron weight. 

[1, 2] It is obvions that we hâve hère two distinct modes of opéra- 
tion. Are they sufficiently différent to négative inf ringement ? Plain- 
tiff's discovery is meritorious, and is not materially limited by the 
prior art, because a combination having weight-applied, power-released 
claimps had never before been used. The field is also an important one, 
it having been found extremely difficult to find any device which will 
hold large bridges against the enormous power of the wind. The 
patent should receive a libéral construction; also a libéral range of 
équivalents. But even a pioneer patent is subject to this rule of équiv- 
alents. Paper. Bag Case, 210 U. S. 405, 415, 28 Sup. Ct. 748, 52 h. 
Ed. 1122. And since inf ringement of a combination claim dépends 
on the défendant using or vending an article having ail the patent 
éléments, it follows that the failure to employ a single élément or its 
équivalent avoids infringement. Eames v. Godfrey, 1 Wall. 78, 17 L. 
Ed. 547; Electric Signal Co. v. Hall Signal Co., 114 U. S. 87, 5 
Sup. Ct. 1069, 29 E. Ed. 96; Dryfoos v. Wiese. 124 U. S. 32. 8 Sup. 
Ct. 354, 31 E. Ed. 362; Gordon v. Warder, 150 U. S. 47, 14 Sup. Ct. 
32, 37 E. Ed. 992; Westinghouse v. Bovden Power Brake Co., 170 U. 
S. 537, 18 Sup. Ct. 707, 42 L. Ed. 1136; Eeeds & Catlin v. Victor 
Talking Machine Co., 213 U. S. 325, 29 Sup. Ct. 503, 53 L. Ed. 816; 
Standard Computing Scale Co. v. Computing Scale Co., 126 Fed. 639, 
61 C. C. A. 541 ; Burroughs Add. M. Co. v. Felt & Tarrant Mfg. Co., 
243 Fed. 861, 156 C. C. A. 373. 

[3, 4] While the patent is of a primary character, entitled to libéral 
treatment, it is not infringed.if defendant's machine "lack that iden- 
tity of means and identity of opération which must be combined with 
identity of resuit to constitute infringement." Kokomo Fence Co. v. 
Kitselman, 189 U. S. 8, 23 Sup. Ct. 521, 47 E. Ed. 689. The substi- 
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tution of mechanical means for electrical by using a solenoid, instead 
of a motor or dynamo to hold up the weight or to regulate its fall, is 
simply an équivalent or identical means and opération. But there is a 
substantial différence in the means and opération for applying the 
clamps. Plaintiff's invention should be given its full scope, but with- 
out allowing protection to différent machines producing the same re- 
suit. 

Finding no infringement, the bill should be dismissed, with costs. 
Appeal allowed in open court; bond fixed at $200. 



ODELL V. F. C. FAKNSWORTII CO. et aL* 

(District Court, S. D. New York. April 5, 1917.) 

No. 70. 

Courts <&=>290 — Jueisdiction of Fédéral Courts— Suits Arisino undeb 
Patent Laws. 

A suit for an accountlng for royalties under a contract granting an 
exclusive license to manufacture a patented device is not one arising 
under tlie patent laws, and where the sum involved is less than $3,000 a 
fédéral court Is without jurisdiction. 

In Equity. Suit by William H. Odell against the F. C. Farnsworth 
Company and the Farnsworth Manufacturing Company. On motion 
by défendants to dismiss for want of jurisdiction. Motion granted. 

Samuel E. Darby, of New York City, for plaintiff. 

Rogers, Kennedy & Campbell, of New York City, for défendants. 

MANTON, District Judge. When this case was reached on the 
calendar for trial, counsel for the défendants moved to dismiss the 
bill, claiming that the court was without jurisdiction. It appears f rom 
an examination of the bill that the plaintiff is a citizen and résident 
of this district, that the défendant F. C. Farnsworth Company is a 
Delaware corporation, and the défendant Farnsworth Manufacturing 
Company is a Massachusetts corporation. The suit is for an account- 
ing. 

The bill allèges the plaintiff was the inventor of a new and useful in- 
vention in steam traps, and that by an instrument in writing dated Sep- 
tember 8, 1914, the plaintiff granted unto the défendant F. C. Farns- 
worth Company the sole and exclusive right to manufacture and sell 
the apparatus; that he was to receive $100 within six months from 
the date of the exécution of the instrument and $5 upon each ap- 
paratus sold by said company, until he had received the sum of $1,800 
in royalties. Thereafter the Farnsworth Manufacturing Company 
took over the assets and liabilities of the F. C. Farnsworth Company. 
The bill further allèges that the défendants hâve sold a large number 
of steam traps covered by the patent, and on which royalties, as afore- 
said, hâve accrued, and hâve not been paid, except that the defend- 

©soFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digesta A Indexe» 
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ants did account and pay for five steam traps. An accounting is then 
prayed for. 

The motion to dismiss the bill must be granted. While there is a 
diversity of citizenship, the amount involves appears to be less than 
$3,000. Counsel argues, however, that the question of Hability in- 
volves the infringement of plaintiff's patent. I difïer from this view. 
The action is really one for breach of contract, and in no way in- 
volves a détermination of whether the patent has been inf ringed. The 
récent authority of Briggs v. Shoe Co., 239 U. S. 48, 36 Sup. Ct. 6, 
60 L. Ed. 138, is controlling, and I must follow it. There it is said: 

"The bill shows that its dominant and ultimate ob.iect is to enforce pay- 
ment of ro.yalties reserved to the plaintiff by contract and -w-hereby lie sold 
to the défendant certain * * * patents." 

It was held merely a suit under a contract, and not a suit arising 
under the patent laws. The case not being one under the patent laws, 
and the sum involved being less than $3,000, this court has not juris- 
diction. Judicial Code (Act March 3, 1911, c. 231) § 24, 36 Stat. 
1091 (Comp. St. § 991). A défense of jurisdiction may be raised at 
the trial or at any time before the trial. Judicial Code, § 37 (Comp. 
St. § 1019). 

The case of Albright v. Teas, 106 U. S. 613, 1 Sup. Ct. 550, 27 L. 
Ed. 295, is also an authority which requires the dismissal of this ac- 
tion for want of jurisdiction. 

The bill is dismissed, with costs. 



Ex parte KISSE. 

In re STAT-T^FORTH. 

(District Court, S. D. New York. February 17, 1919.) 

1. Habeas Corpus i®=585(1) — Appeehension of Alien Enemies— Bubden of 

Peoof. 

Under Rev. St. § 4067 (Comp. St. 1916, § 7C15), authorizing the appré- 
hension of alien enemies in time of war, the proceedings are necessarily 
summary, and on liabeas corpus by one apprehended thereunder on a 
presidential warrant the burden is on petitioner to show ill^al restraint, 
by satisfying the court that he is not a "native, citizen, denizen, or sub- 
ject of a hostile nation or government." 

2. Habeas Cobpxts ©=85(1) — Appeehension of Alien Enemies— Evidence. 

Evidence In a habeas corpus proceeding hcld, insuflicient to establish 
the elaim of petitioner, appreliended as an enemy alien, that he was a 
citizen of Mexico, where he was born, of German parents, and not a 
Gernian subject. 

Application of Estabana M. Risse for writ of habeas corpus for re- 
lease of Federico Stallforth. Writ denied. 

Max D. Steuer, of New York City (Theodor Megaarden, of New 
York City, of counsel), for relator. 

Francis G. Caffey, U. S. Atty., and Rufus W. Sprague, both of New 

<p:;:3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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York City (Robert P. Stephenson, Asst. U. S. Atty., of New York City, 
of counsel), for tlie United States. 

MAYER, District Judge. Tbis is a writ of habeas corpus to inquire 
into the cause of the restraint o'f Federico Stallforth, to which a retum 
has been made alleging that Stallforth is held in custody pursuant to 
a warrant dated January 18, 1918, issued by the Attorney General by 
order of the Président. Stallforth is held by virtue of this warrant, 
issued under rules and régulations made by the Président in his proc- 
lamation of April 6, 1917, regarding alien enemies, pursuant to sec- 
tion 4067 of the Revised Statutes (Comp. St. 1916, § 7615). The 
traverse to the return dénies that Stallforth was arrested pursuant to 
such warrant, and allèges that he is net an ahen enemy, but a citizen 
of Mexico. 

Testimony has been taken on the issues raised by the return and 
traverse. It is contended by the government that the writ should be 
dismissed upon the return, the traverse, and the production in évidence 
of a certified copy of the warrant issued in this case, marked "Exhibit 
6," (1) under the authority of United States v. Ju Toy, 198 U. S. 253, 
25 Sup. Ct. 644, 49 L. Ed. 1040; and (2) because Stallforth (herein- 
after called relator) has not shown by the évidence that he is not a 
German alien enemy. 

The statute under which Stallforth is held was passed July 6, 1798 
(1 Stat. 577, c. 66), and is as follows : 

Rev. St. § 406T: "Whenever there Is a declared war between the United 
States and any foreign nation or government, or any invasion or predatory 
incursion is perpetrated, attempted, or tlireatened against t]>e terrltory of 
the United States, by any foreign nation or government, and tlie Tresident 
malies public proclamation of the event, ail natives, citizens, denizens, or 
subjects of the hostile nation or government, being maies of the âge oï four- 
teen years and upward, who shall be within the United States, and not ae- 
tually naturalized, shall be liable to be apprehended, restrained, secured, and 
removed, as alien enemies. ïhe Président is authorized, in any such event, 
by his proclamation thereof, or otber public act, to direct the conduct to be 
observed, on the part of the United States, toward the aliens who become 
so liable ; the manner and degree of the restraint to which they shall be sub- 
ject, and in what cases, and upon what security their résidence shall be 
permitted, and to provide for the removal of tliose who, not being permltted 
to réside within the United States, refuse or neglect to départ therefrom ; 
and to establish any otber régulations which are found necessary in the 
premises and for the public safety." 

The only change made in the statute, since its adoption, was on April 
16, 1918 (40 Stat. 531, c. 55 [Comp. St. 1918, § 7615]), when the word 
"maies" was eliminated. 

The purpose of this (to us) ancient statute is clear and simply ex- 
pressed. During the présent war it has been found a necessary and 
effective aid to the arm of the executive; and the plenary and com- 
prehensive character of the executive's power is interestingly discussed 
by Mr. Justice Washington in Eockington v. Smith, 15 Fed. Cas. 758, 
No. 8,448. Curiously, few cases interpreting the statute are to be 
found, and therefore this case in some aspects is one of first impression. 

Because the case can be disposed of on other grounds, I pass by the 
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first point of the government; i. e., that, as the executive officers, act- 
ing under the direction of the Président, hâve jurisdiction to détermine 
who is an alien enemy, their décision on any question of fact relating 
thereto is final. 

[1] At the outset, it is important to détermine whether the burden 
is on the relator or the government, the one of proving that he is not 
an ahen enemy, the other that he is. The statute was enacted to safe- 
guard the country in war time. It was necessarily summary. It v\rould 
hâve been ineflfective if, prior to appréhension, the fact as to enemy 
ahenage were made the subject-matter of judicial proceedings or dé- 
termination. 

It must be presumed that the Président has acted lawfully and that 
the relator is properly in custody ; and, of course, as the Président can- 
not himself physically act in every case, those who act for him repre- 
sent him. Hence the warrant of arrest is the presidential warrant, and 
the arrest is the presidential act. The burden is therefore on relator 
to show illégal restraint, and, on habeas corpus, he must satisfy the 
court that he is not a native, citizen, denizen, or subject of the hostile 
nation or government. In this case, the question is not whether Stall- 
forth is a subject of the republic of Mexico, but whether he is not a 
native, citizen, or subject of Germany. 

[2] Concededly, Stallforth was boni in Parral, Mexico, on April 4, 
1882, where his parents were then residing. Ilis father, Bernardo 
Stallforth was born in Germany, but went to Mexico in 1861, where 
he established a banking and mercantile business in 1862, which is still 
in existence. When Stallforth was 5 years old, his mother died, and 
later his father married again. Of the two marriages there were in 
ail eight children, six of whom are living. In 1893, when Stallforth 
was 11 years old, his father, stepmother, and the children started from 
Mexico for Germany. The father died at Chicago en route, and thus 
never reached Germany. The stepmother and children, however, pro- 
ceeded in due course with the journey, arrived at Wiesbaden in Prus- 
sia, and the stepmother established her domicile there, and has con- 
tinued that domicile to the présent time. Stallforth went to school in 
Germany until 1901, and then went to Bremen, being employed in the 
mercantile house of Stallforth & Eggers, to obtain a mercantile train- 
ing; his stepmother and brothers and sisters remaining in Wiesbaden. 
The Stallforth of Bremen was his father's second cousin. 

After remaining in Bremen for about half a year, Stallforth became 
ill and returned to Wiesbaden, where he was operated upon. There- 
after he attended the Universities of Bonn and Munich until he was 
about 23 ; i. e., 1905. Prior to 1907, Stallforth married a woman of 
German birth, but, according to his testimony, he could not marry in 
Germany, because he was not a German subject, and could not produce 
papers to show citizenship elsevvhere, and therefore he was married in 
England. The visit to England was brief, and he returned with his 
wife to Munich (which was her hom.e), and he made his home there. 
In 1907 he went with his wife to Mexico, via New York, and took over 
his father's business at Parral. He returned to Munich, and was there 
in 1908, when his first child was born. Between 1907 and 1910, he 
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seems to hâve gone back and forth between Europe and Mexico, going 
to Germany, France, and England. During that period he vvas also in 
the United States on a number of occasions. He bas not been abroad 
since the spring of 1910. From that time, imtil late in 1912 or early 
in 1913, he was at Parral, but left because of the révolution in the state 
of Chihauhau, and went to El Paso, Tex,, where he remained for a 
year. In 1913 he came to New York City, where he established bis 
business office and took up a résidence, first in New Jersey, and later 
in Westchester county. On April 6, 1917, he was taken into custody 
and has thus remained, except while at large on parole from the spring 
of 1917 until January, 1918. Other acts and statements of Stallforth 
will be referred to in the relevant connection. 

It is contended for Stallforth, inter alia : (1) That he is a citizen of 
A'Iexico, because he was boni in Mexico of ^lexican parents ; and (2) 
that, because of bis birth in Mexico, he is a citizen of Mexico, even 
though bis father may bave been a German subject. 

1. It will be assumed, for the purpose of the argument, that Stall- 
forth's father acquired real estate in Mexico, and it is not controverted 
that he had children born to him in Mexico. It may also be assumed, 
for the purpose of argument on this point only, that under the German 
law, because of more than 10 years' continuons résidence, Stallforth, 
Sr., had lost bis German citizenship. The Constitution of Mexico pro- 
vides as f ollows : 

"Art. 30. Tlie following are Mexlcans; 

"I. AU those liorn, witliiu or witliout the republlc, of Mexlcan parents. 

"II. Foreigner.s who are naturalized iu coiiforiuity witli the laws of the 
fédération. 

"III. Forelgners wlio aequire real estate in tlie repul)lic, or hâve Mexican 
cliildren, provided tliey do not déclare their intention to retaln their na- 
tioiiality." 

In conformity with thèse constitutional provisions, the Congress of 
the United States of Mexico decreed the following as part of the law 
concerning ahens and naturalization : 

"Chapter I.- — Mexicans and Aliens. 

"Article I. The following are Mexicans: • * * 

"X. Aliens atqulring real estate in the republic, provided tliey do not dé- 
clare their intention of retaining their nationality. At the time of making tlie 
acquisition the ulien shall déclare to the ofticiathig notary or judge whètlier 
he does or does not wisli to acquire Mexican nationality as granted liim by 
section III of article 30 of the Constitution, and the alien's décision on this 
point shall appear in the document. 

"If he chooses Mexican citizenship, or If he onùts mailing any déclaration 
on the subject, he may, within one year, apply to the department of [foreign] 
relations, in order to coniply with the reiiuirenients of article 19, and be 
deemed a Mexican. 

"XI. Aliens having children born in Mexico, provided they do not prefer 
to retain their alien eharacter. At the time of registering the birth, the fa- 
ther shall déclare his décision on this point before the judge of civil regis- 
tration, and sudi décision shall appear in the document itself ; and if he elects 
to ac-quire Jlexican citizenship, or if he omits maliing any déclaration on the. 
subject, he may, within one year, apply to the department of Lforeign] rela- 
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tiens, in order to comply with the requirements of article 19, and be deemed 
a Mexican. 

"XII. Aliens serving the Mexican Government in an officiai capaclty. 
* * * " 

This section is immaterial to the controversy, but is mentioned, so 
that références infra to this pararaph XII will be understood. 
Chapter III, art. 19 : 

"Art. 19. Aliens wlio come iinder the provisions of sections X, XI, and Xll 
of article 1 may pétition the department of [foreisn] relations for their cer- 
tificate of naturalization within the perlod fixed by those sections. They 
shall annex to their pétition a document proving that they hâve acqinred 
real estate, or that they hâve had children liorn to them in Mexico, or that 
they hâve accepted some public position, as the case may be. They shall 
présent, moreover, the renuuciation and promise required by articles 14 and 
16, as a preliminary to naturalization." 

Articles 14 and 16: Thèse provisions require renunciation of for- 
eign allegiance and promise of obédience to the laws of Mexico. 
Chapter V, art. 1 : 

"Art 1. Aliens who hâve acquired real estate, who hâve had children born 
to them in Mexico, or who bave held any public ottice, being those referred 
to in sections X, XI, and XII of article 1 of tins law, are bound to déclare 
within six months after the promulgation of this law, provided they hâve not 
done so previously, to the civil authoritles of thoir place of résidence whether 
they wish to acquire Mexican citizenship or to retain their own. In the 
former case they must immediately ask for their certiflcate of naturalization 
in the form prescribed in article 19 of this law. If they fail to make the déc- 
laration in question, they shall be considered Mexicans, except In those cases 
where there has been an officiai déclaration on this point." 

The law referred to supra was promulgated by Président Diaz on 
May 28, 1886. 

There is no évidence that Stallforth's father made the déclarations 
required by (a) chapter I, art. 1, pars. X and XI ; or (b) submitted 
the pétition referred to in chapter III, art. 19; or (c) failed to make 
the déclaration provided for in chapter V, art. 1. 

Possibly this proof can be supplied by testimony on a commission 
to Mexico ; but this record is barren of such proof. It cannot, there- 
fore, be assumed or presumed that Stallforth's father was a citizen 
of Mexico. 

The f oUowing certiflcate is in évidence : 

"[Seal of Secretary of Foreign Relations of Empire of Mexico.] 

"The citizen gênerai of division Candide Aguilar, Secretary of State, and 
the office of foreign relations: Certifies that Mr. Federico Stallforth has duly 
proved before this office to be the son of foreign parents, to hâve been born 
in the territory of this nation and as it is embodied In the subsection 2 of the 
second article of the existing law of foreigners and naturalization, and there- 
fore conforming with the said law, the mentioned Mr. Stallforth has the 
Mexican natlonality. 

"The présent has been given out at the request of the Interested party, and 
for the légal uses for which he may need it, in the city of Mexico on the 28th 
day of February, 1918. G. Aguilar. 

"[Seal of Secretary of Foreign Kelations.] 
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"The undersigned, the Mexican ambussador, certifies that the above signa- 
ture Is tlie one of Général Candldo Aguilar, wlio was the seeretary of for- 
elgn relations of my goYernracnt the 2Sth day of February of last year. 

"Washington, D. C, Jany. Olh, 1919. G. Bouillas. 

"[Seal of Mexican Embassy at Washington, D. C.]" 

From the foregoing, it appears that relator was the son "of foreign 
parents." On its face, this means that the parents were not Mexican 
citizens. It may mean parents of foreign birth who hâve become Mex- 
ican citizens, but it does not so state, and this court cannot speculate. 
If anything, the inference is that the parents were still foreigners un- 
der the Mexican law, and that the father had not comphed with the 
provisions of the Mexican law above qnoted. It must therefore be con- 
cluded that the évidence fails to show that Stallforth's father was a 
Mexican citizen. 

2. Chapter I, art. 2, par. II, of the Mexican law provides : 

"II. The children of au alien father, or of an alien mother and unknowp 
father, born in the national territory, until they reach the âge at whieh, 
aecording to the law of the nationality of the father or of the mother, as the 
case may be, they become of âge. At the expiration of the year followlng 
that âge tliey shall be regarded as Mexicans, unless they déclare before the 
civil authorities of the place where they réside that they follow the citizen- 
ship of their parents." 

From 11 up to at least 22 years of âge, relator lived m Germany. 
Whether or not he made the déclaration necessary to retain the Ger- 
man citizenship of his parents rests on bis unsupported testimony. In 
effect, his testimony is that he did not, although statements he made, 
as will appear later, create a doubt as to credibility. In justice to re- 
lator, I do not characterize his testimony as not true. I shall simply 
point out contradictions which prevent the court from being fully satis- 
fied. What is meant by "civil authorities of the place where they 
réside" — i. e., whether in this case in Germany, where relator physi- 
cally was, or in Parral, which had been his home — does not appear. 

Foreign laws are facts, which must be proved, like other facts. Or- 
dinarily their meaning is elucidated by the decisiofis of courts, or the 
practice of administrative officers, or the testimony of experts learned 
in the law ; but there is no such enlightenment in this case, and in such 
circumstances this court cannot construe the law of Mexico. 

If Parral is meant, then proof on this point may be obtainable by 
commission. If Germany is meant, then relator confronts difficulties 
of proof at this time for which our government is not responsible. 

The law of June 1, 1870, of the North German Confédération pro- 
vides : 

"Sec. 3. The legltiniate children of a North German acquire the citizen- 
ship of the father by birth, even when they are born abroad. * * * " 

"Sec. 13. Citizenship shall henceforth be lost only: * * * (3) By ten 
years' résidence abroad. * * * " 

"Sec. 21. North Gormans who leave the territory of the Confédération and 
réside abroad ten years uninterruptedly lose their citizenship thereby. The 
aforementioned perlod is to be calculated from the date of leaving the ter- 
ritory of the Confédération, or, if the emigrant is in possession of a pass- 
port or certiflcate of nativity, from the time of the expiration of thèse pa- 
pers. The period Is interrupted by registration in the register of a consulate 
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of the Confédération. It begins anew from the dny foUowing cancollation 
froni the register. * * * 

"Xorth Gerinans who hâve lost their cltizenship by a ten years' résidence 
abroad and hâve aequired no other citlzensliip may reeover tlielr citizenship 
in their former native state even without settling there." 

Except for the 10-year provision, it is plaiii that Stallforth, under 
section 3, was born a citizen of the North German Confédération. Up 
to 22 years of âge he might, as between him and Mexico, become a 
Mexican citizen; but, as between him and the North German Con- 
fédération, he could only lose his German citizenship if, at the time 
of his birth, his father had lost his citizenship in the North German 
Confédération. 

If the law of the North German Confédération supra operated on 
Stallforth, Sr., then there is no proof as to the date of the expiration 
of his passport or certificate of nativity; but, more important, there 
is no proof that he did not reeover his citizenship as he was privileged 
to do "without settling" again in his native state. 

But, whatever may be the correct construction of the law of June 
1, 1870, it is probably true that as to those who left Germany before 
1871 (when the law became effective) there were in addition laws con- 
taining provisions as to citizenship which might require considération 
with the aid of expert testimony, in order to détermine whether or no 
Stallforth, Sr., was a citizen of Germany in 1882 when relator was 
born. This is demonstrated by section 25 of the Law of June 1, 1870, 
which draws a distinction between two classes of citizens of the North 
German Confédération, as follows : 

"With regard to tlie citizens of those states of the Confédération accord- 
ing to whose laws citizenship was lost by a résidence abroad of ten years or 
longer, and wlio are residing abroad at the time this law is enacted, the 
period in question shall not be interrupted by this law. 

"^Vlth regard to the citizens of the remaining states of the Confédération 
the period nientioned lu section 21 shall begin on the day this law goes into 
eft'ect." 

The resuit of ail the foregoing is: (1) That, on the facts, this court 
cannot conclude that Stallforth, Sr., as a fact had lost his German 
citizenship prior to his son's birth ; and (2) that this court, in the ab- 
sence of German court or administrative décisions or expert testimony, . 
cannot détermine the status of relator's father in respect of his Ger- 
man citizenship as of April 4, 1882, the date of relator's birth. The 
fact that relator's younger brother, Alberto, became naturalized in Prus- 
sia, is no proof that he or relator was not a German citizen. The cer- 
tificate of naturalization merely recites that Alberto was born in Par- 
ral, Mexico, and there is no évidence that ail of the facts as to the birth 
and citizenship of Stallforth, Sr., were laid before the officiai body — 
Vormundschaftgericht — having jurisdiction over naturalization. In- 
deed, ail that Alberto stated to the naturalization court was that he 
"wanted to become a German," and, in the absence of other data, it 
might very well follow that the naturalization court or officiai woukl 
assume that a man born in Mexico was a foreigner and a proper ap- 
plicant for naturalization. 
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There are some further interesting questions of law, discussion of 
which would seem académie, in view of what has been pointed eut 
supra. That some state of facts existed which resulted in relator's be- 
lief that he was a citizen of Germany is well suggested by his own acts. 
Of course, his own belief that he was a German subject or citizen would 
not make him one ; but a man's conduct may be such as to lead f airly 
to the inference that there must be facts in existence which form the 
basis of his belief. 

Every act of relater shows that up to and after April 6, 1917 — the 
date of the déclaration of war by the United States against the Im- 
périal German government — he assumed to be a German subject. 

(a) In a letter to Col. Robertson, a friend of his, dated October 27, 
1917, written in order to place facts before the American officiais, lie 
explained that in 1905 (when 23 years of âge), on his return from Swit- 
zerland, he "made claims to exemption from miiitary service" in Ger- 
many, "which was granted me, although the ground on which it was 
granted was stated by the authorities simply to be that of my ill health." 

In his testimony before this court, he stated that he was informed by 
his physician that he would not be subjected to miiitary service because 
of his physical condition. No claim was made by him that he was a 
citizen and subject of Mexico, and therefore not subject to miiitary 
service under the German government. 

(b) On two occasions, one in 1907 and one in 1910, when arriving 
in this country from abroad, the records of the immigration officiais 
show that he was recorded in one instance as from Bavaria and in the 
other as from Germany. Thèse entries are susceptible of explanation, 
and are not necessarily significant as part of the history of the case. 

(c) On February 21, 1916, before our entry into the war, he was 
asked before the United States grand jury of this district, "Of what 
country are you a citizen?" and he answered, "German citizen, born in 
Mexico." On April 22, 1917, when being interrogated by then Assist- 
ant United States Attorney Sarfaty, he was asked, "By the way, you 
are a German citizen, are you not?" and he answered, "A German citi- 
zen, born in Mexico." His explanation of thèse answers is that the 
revolutionists in Mexico were then in control of the territory in which 
Parral is situated, and that they respected the property of foreigners, 
but not of Mexicans, and that, therefore, he felt that by asserting Ger- 
man citizenship his property in Parral would be protected. 

Thèse contradictions, however, make it difficult for the court to con- 
clude that there are not in existence some facts upon which relator bas- 
ed his claim to German citizenship. It is not easy to understand how 
a statement made to an American grand jury or an American prose- 
cuting officer would protect relator's property in a foreign country, and 
it is significant that the first of thèse statements was made in Febru- 
ary, 1916, over a year before war was declared by the United States 
against Germany, and at a time when it must be assumed that relator 
in his intra-Mexican relations, wished to assert, as against Mexicans, 
his rights as a German subject. 

In such circumstances, and on ail the facts, it must be decided that, 
whatever may be relator's status, he has not satisfied the court that he- 
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is not a German citizen or subject. To safeguard his rights (which 
may become important in some property or other relation), such is ail 
that is necessary for the purposes of this writ. I do not find affirma- 
tively that he is not a citizen of Mexico, nor do I find affirmatively that 
he is a citizen or subject of Germany. He may be one or both. But 
I do find that he has not shovvn that he is not a citizen or subject of 
Germany. 

The writ will be dismissed. 



Ex parte GILROY. 



(District Court, S. D. Nevs' York. February 29. 1919. On Motion for 
Keargument, March .31, 1919.) 

1. Habeas Cokpus <S=>13 — Appréhension op Alien Bnemies— Review. 

Where a peraon is apprehended on a presidential warrant in time of 
war as an alien enemy, under Rev. St. § 4067 (Oomp. St. § 7615), a court 
may inqulre on liabeas corpus whether or not he is in faet a "native, citi- 
zen, denizen, or subject of a liostile nation or government," since tlie stat- 
ute provides for no preliminary hearing; but tlie proceeding Is not fur- 
ther reviewable, being essentially an executive function, within tlie dis- 
crétion of tlie Président. 

2. CiTizENs iS=13 — Expatriation— Natubalization—Abandonmbnt by Re- 

TUEN TO Native Country— Treaty. 

TJnder tlie treaty of 1868 between the United States and the North Ger- 
man Union, providing in effect that, if a native of one country natural- 
Ized in the other ishall renew his résidence in the country of liis birth 
without intent to return, he shall be held to hâve renounced his natural- 
Ization, and that "the intent not to return may be held to exist when the 
person naturalized in the one country résides more than two years in the 
other country," as construed by the State Department a two-year rési- 
dence in Germany of a former German naturalized in this country is only 
prima faeie évidence of abandonment of his American citizenship. 

3. War <|=>11— Appréhension or Alibn Enemies— BvinENCE of Citizenship 

CONSIDEREn. 

Petitioner, bom In Germany, his father being a German, but a nat- 
uralized American citizen, helâ not subject to appréhension as an alien 
enemy, or a "native, citizen, denizen, or subject" of Germany, on the 
évidence, vs'hich included proof of his reglstration under the Sélective 
Draft Act, his acceptance and classification as a citizen by twards 
which had Ijnowledge of the essential facts, and his induction into the 
army, where he sen'ed until honorably discharged in December, 1918. 

Application by Thomas F. Gilroy, Jr., for writ of habeas corpus 
on behalf of Walter Alexander. Writ granted. 

Thomas F. Gilroy, Jr., of New York City, for the writ. 

Francis G. Caffey, U. S. Atty., of New York City (Ru fus W. 
Sprague, Jr., Sp. Asst. Atty Gen., and Robert P. Stephenson, Sp. Asst. 
U. S. Atty., of New York City, of counsel), opposed. 

MAYER, District Judge. This is a writ of habeas corpus to inquire 
into the cause of the détention of Walter Alexander (hereinafter call- 
ed relator, or Alexander), granted upon the pétition of Thomas F Gil- 
roy, Jr., as a friend of Alexander. The return states that Alexander is 

Ê^sFor other cases see same topic & KEY-NUMBBR in aU liey-Numbered Disests & Indexes 
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held in custody as a German alien enemy, pursuant to the presidential 
warrant duly issued under section 4067 of the Revised Statutes of the 
United States (Comp. St. § 7615) and the rules and régulations duly 
promulgated thereunder. A traverse was filed, verifîed by Alexander, 
in which he dénies that he is an alien enemy as defined in section 4067, 
supra, and allèges that since his birth he has been a citizen of the Unit- 
ed States and that his détention is in violation of his constitutional 
rights as such citizen. 

At the opening of the hearing, and at its conclusion, respondent 
moved for a dismissal of the writ on the ground of lack of jurisdic- 
tion in the court to entertain it, and upon the ground, f urther, that the 
pétition was insufficient upon its face, in that it did not state that the 
action of the Président and of the Attorney General, acting under the 
executive order of the Président, was arbitrary, illégal, and not in 
good faith, and also that on the face of the pétition it appeared that 
Alexander is a native of Germany, not naturalized in the United 
States, and therefore an alien enemy, within section 4067, supra. The 
case is of great interest, not merely as afïecting this particular relator, 
but as involving important questions and principles, the détermination 
of which may prove of service some time hereafter, more especially 
because of the fact that the books are singularly lacking in précédents 
as to the construction of a statute now in existence for over 120 years. 

The three main questions are (1) whether the act of the executive is 
reviewable; (2) whether, on the facts, relator has shown that he is 
not a native, citizen, denizen, or subject of Germany; and (3) whether 
the holding of a local board and district board that relator was eligible 
for service under the Sélective Service Law (Act May 18, 1917, c. 15, 
40 Stat. 76 [Comp. St. 1918, §§ 2044a-2044k]) is a binding adjudica- 
tion, 

The failure of the traverse to allège in words that the act of the 
executive was illégal or arbitrary is of small conséquence. If such an 
allégation is necessary, as matter of law, leave to amend accordingly 
is herewith given. The pétition and traverse, in effect, allège illegality, 
and the case is quite différent in that regard from Cohen v. Edwards, 
256 Fed. 964, recently decided by this District Court and filed Feb- 
ruary 7, 1919. Further, the traverse, by adopting the pétition, allèges 
that relator's father was American-born, whereas the testimony show- 
ed that the father was a naturalized American citizen ; but the cir- 
cumstances as disclosed by the testimony are such that, if this involves 
any technique, leave is also granted to amend appropriately. In other 
words, it is désirable (both in the interest of the government and the 
relator) to décide the case on the merits, and thus avoid, if possible, 
further extended proceedings to correct merely formai defîciencies. 

[1] 1. Section 4067 of the Revised Statutes of the United States 
was enacted as Act July 6, 1798, c. 66, § 1. Except for an amend- 
ment on April 16, 1918 (chapter 55), which eliminated the word 
"maies," the statute has continued unamended and is now as foUows: 

"Whenever thcre is a declared war between the United States and any 
foreign nation or government, or any invaision or predatory incursion is per- 
petrated, attempted, or threatened against the territory o( the United States, 
by any foreign nation or governmeut, and the Président malœs publie proc- 
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lamatlon of the event, ail natives, cltizens, denlzens, or subjects of the hos- 
tile nation or government, belng maies of the âge of fourteen years and up- 
wards, who shall be within the L'uited States, and not actually naturalized, 
shall be liable to be apprehended, restrained, secured, and removed, as alien 
enemies. The Président is authorized, in any such event, by his proclama- 
tion thereof, or other public aet, to direct the conduct to be observed, ou the 
part of the Uulted States, toward the aliens who become so liable; the niauner 
and degree of the restraint to vyhich they shall be subject, and in vvhat cases, 
and upon what securlty their résidence shall be permitted, aud to provide 
for the removal of tliose who, not belng permitted to réside within the United 
States, refuse or neglect to départ therefrom; and to establish any other 
régulations whlch are found necessary in the premises and for the public 
safety." 

The history of the enactment of this statute (too long to recite hère) 
is interestingly and ably set forth in a document entitled "Supple- 
mental Brief of the United States in Support of the Plenary Power of 
Congress over Ahen Enemies and the ConstitutionaHty of the Alien 
Enemy Act (Revised Statutes, §§ 4067-4070)," by Mr. Charles War- 
ren, a former Assistant Attorney General of the United States and 
printed by the government printing office under date of 1918. 

The purpose of the statute is self-evident and it is a necessary aid 
to the executive arm in case of war. The authority to the Président to 
promulgate by proclamation or public act "the manner and degree 
of the restraint to which they (alien enemies) shall be subject, and in 
what cases," is, of course, plenary and not reviewable. Once the per- 
son is an alien enemy, obviously the course to be pursued is essentially 
an executive function, to be exercised in the discrétion of the Prési- 
dent. De Lacey v. United States, 249 Fed. 625, 161 C. C. A. 535, U. 
R. A. 1918E, 1011; Ex parte Graber (D. C.) 247 Fed. 882; Minotto 
V. Bradley (D. C.) 252 Fed. 600; Ex parte Fronklin (D. C.) 253 Fed. 
984. 

But the proposition advanced by the government is that, even though 
it can be shown beyond question that an error bas been made, and 
that one alleged to be an alien enemy is, in point of fact, an American 
citizen, there can be no review, and that the décision of the executive 
is final. Such a contention proceeds upon a misunderstanding of 
the nature of the statute, and the power, extent, and limitations of re- 
view by the courts of acts donc thereunder. 

The statute relates to the civil power of the executive. It has no 
relation to the military arm, except in so far as the exercise of the 
civil power adjectively aids the military arm. The statute does not 
provide for any hearing, and necessarily so. To hâve required that 
there should bave been a hearing before the executive could seize or 
detain an alien enemy would hâve defeated the protective and safe- 
guarding objects of the enactment at the threshold. If a hearmg had 
been provided, and the executive, after a hearing in accordance with 
law, had decided as a fact that a person was an enemy alien, then, of 
course, under abundant authority, the court would not hâve power to 
oppose its own conclusion as to the fact against that of the executive. 
The décisions in which the courts hâve declined to review the déter- 
mination of executive officiais hâve been in cases where the executive 
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or administrative act followed as the resuit of some hearing, some- 
times formai, sometimes informai, but nevertheless a hearing. 

The case most relied upon by the government is United States v. 
Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 L. Ed. 1040. The argument 
is that the statute under which Ju Toy was excluded did not provide 
for a hearing, and therefore that this case is précèdent for the propo- 
sition that the décision or détermination of the executive branch of 
the government cannot be reviewed by the courts. 

Counsel, however, hâve misapprehended the Ju Toy Case. In Act 
Aug. 18, 1894, being chapter 301, § 1, 28 Stat. 372, 390 (Comp. St. 
§ 4325), it was provided : 

"In every case where an alien is excluded from admission into tlie Untted 
States under any law or treaty now existlng or liereafter made, the décision 
of the ïippropriate immigration or customs officers, if adverse to the admis- 
sion of such alien, shall be final, unless reversed on appeal to the Seci'etary 
of the Treasury." 

The word "décision" was clearly construed as meaning some kind of 
hearing. On the return to the writ, the district attorney, in behalf of 
the United States, answered, setting up, among other things, a hearing 
and déniai thereof by the immigration officer, an appeal to the Secre- 
tary of Commerce and Labor, and his action approving that of the im- 
migration officer, and, in addition, the return by the district attorney, 
exhibited a copy of ail the évidence offered upon the hearing and the 
orders by the immigration officer and the Secretary. Both the opin- 
ion of the court and the dissenting opinion in the Ju Toy Case clearly 
assume a décision after a hearing. 

If there remain any doubt upon this point, that doubt was settled in 
Chin Yow V. United States, 208 U. S. 8, 28 Sup. Ct. 201, 52 L- Ed. 369, 
in an opinion by Mr. Justice Holmes, who had also delivered the opin- 
ion of the court in United States v. Ju Toy, supra. It is unnecessary 
to cite other cases, such as those which arose under the Sélective Serv- 
ice Eaw, wherein it has uniformly been held that there must be a hear- 
ing and that the refusai to review occurs only in certain circumstanc- 
es in those cases where there has been a hearing. 

The point is so strongly pressed, however, that brief références 
should be made to three cases referred to in behalf of the government. 

In Ex parte Graber (D. C.) 247 Fed. 882, it appeared from relator's 
pétition that he was an alien eneiny. Relator sought release by habeas 
corpus on the ground that he had donc nothing and contemplated do- 
ing nothing forbidden by the President's proclamation. In other 
words, Graber, an alien enemy, sought to review the executive décision 
that he should be confined or restrained. The court held that such 
décision was not reviewable, and with this conclusion I fully agrée; 
but no question was involved as to whether or no relator was, in point 
of fact, an alien enemy. 

In Minotto v. Bradley (D. C.) 252 Fed. 600, the court, inter alla, held 
to the same effect as in Ex parte Graber. In the Minotto Case the 
status of relator was involved and the court examined the question and 
decided upon the issues thereby presented. There was no suggestion 
that the court had not power to review this question as distinguished 
257 F.— 8 
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from a review of the executive discrétion in determining whether the 
alien enemy should be confined. 

In Ex parte Fronklin (D. C.) 253 Fed. 984, tlie court examined into 
the question of fact as to whether the relator was an alien enemy, and 
indeed took testimony upon a hearing as in the case at bar. 

Vital as is the necessity in time of war not to hamper acts of the 
executive in the défense of the nation and in the prosecution of the 
war, of equal and perhaps greater importance, is the préservation of 
constitutional rights. The writ of habeas corpus is in such a real 
sensé, one of the protections of civil rights and liberties, that it is not 
lightly to be laid aside. Indeed, the fact that the writ has not been 
suspended during this war will no doubt stand as an enduring mémorial 
of the calm and orderly restraint of the American people, during a 
period of great strain and stress. 

As I read Lockington's Case (1813) Brightly (Pa.) 269, and the com- 
ments of Mr. Justice Washington in Lockington v. Smith, 1 Pet. C. C. 
466, Fed. Cas. No. 8,448, no question arose as to the applicability of 
a writ of habeas corpus to inquire ; and it is sufficient to ref er to An- 
gélus v. Sullivan, 246 Fed. 54, 159 C. C. A. 280 (and many more cases 
could be cited), as to the view entertained in this circuit that the writ 
of habeas corpus is available to inquire into a détention caused by 
executive act. 

As, therefore, the statute did not provide for a hearing, and as no 
hearing (quite properly) was had by the executive officiais in Alex- 
ander's case, it hecomes necessary to détermine whether he has shown 
that he is not one of those who can be detained under section 4067. 

[2] 2. Preliminarily, it should be pointed out that the burden is on 
Alexander to show that he is not an enemy alien, and not upon the 
United States to show that he is. This question of the burden of 
proof was fully discussed in a récent opinion of this court, and need 
not be repeated hère. In re Stallforth, 256 Fed. 102, opinion filed 
February 17, 1919. 

In considering the facts, it may be observed that, in order to arrive 
at the truth, each side was permitted to adduce testimony with a good 
deal of liberality. Some of the testimony is irrelevant upon the basic 
facts which détermine citizenship, but is relevant upon questions of 
credibility. 

Alexander was born on October 23, 1893, in Berlin, Germany, a 
son of Otto Alexander (sometimes called Otto H. or Otto Henry Al- 
exander) and Henriette Landau. His parents were married in Ger- 
many about Christmas time in 1890, and there are now living five chil- 
dren of that union, ail born in Germany, being Léo Willie Alexander, 
born September 17, 1892, Walter Alexander, the prisoner, born Octo- 
ber 23, 1893, and three daughters, born respectively 1894, 1895, and 
1897. The couple also had a son born in 1891, who died in infancy. 
Otto Alexander died in Berlin on April 18, 1914, and his widow and 
three daughters are now living there. 

Alexander and his brother Léo arrived together in the United States 
on December 4, 1915, on the steamer Nieuw Amsterdam from Rotter- 
dam, Holland, having reached the latter city from Berlin by way of 
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the Dutch border. They traveled with American passports, which had 
been issued to them in November, 1915, by the American ambassador 
in Berlin, and which before their departure from Berlin were examined 
and stamped by the German authorities in Berlin, both at the local po- 
lice precinct, which included their résidence, and at the gênerai police 
headquarters in Berlin. The passports were also examined by the 
German mihtary and customs authorities at the Dutch border and again 
upon their arrivai in New York by the American authorities. 

Prior to December 4, 1915, both Léo Alexander and Walter Alex- 
ander, accompanied by their father, had visited the United States — 
I/CO once and Walter twice ; Walter being hère when he was a young 
child of 6 or 8 years of âge (about 1899 or 1901), and again when he 
was 10 or 12 years of âge (about 1903 or 1905), staying only a short 
time on the first trip, of which the young men remember little or noth- 
ing, and on the second trip (when Walter Alexander came with his 
father, but apparently without his brother) staying for about one 
month, during which time they visited the father's brother Richard at 
his home in Kingsbridge, New York. Beyond thèse trips they had 
never been in the United States until their arrivai on December 4, 
1915. Their father, Otto Alexander, was born in Breslau, Germany, 
on October 24, 1858, and came to the United States in 1870, residlng 
in San Francisco from 1870 to 1880 and in New York City from 1881 
until 1887, when he went to Germany. On November 17, 1879, being 
then 21 days over 21 years of âge, Otto Alexander was naturalized as 
a citizen of the United States in the district court of California for the 
Flfteenth district, covering the city and county of San Francisco, by 
Judge Samuel H. Dwinnell. 

The fact as to naturalization of the father was satisfactorily proved. 
Léo Alexander impressed me as a truthful witness. Owing to the 
San Francisco fire, the records were destroyed in 1906, and this record 
of the naturalization of Alexander, Sr., was never restored, and there- 
fore is not available to relator. Before leaving Berlin, Léo Alexander, 
however, copied the capiton of his father's naturalization certificate of 
1879 and the clerk's certification of 1901 in a small red-covered book 
in évidence. Thèse papers were kept in a safe at the Alexander home 
in Berlin, and it would bave been practically impossible for Léo Al- 
exander in Berlin in 1915 to know, in any other way, the name of the 
judge of the California court who officiated in 1879, or the names of 
the clerk and deputy clerk who certified in 1901. This testimony, to- 
gether with other testimony, establishes beyond doubt the fact that Al- 
exander, Sr., was naturalized in 1879, as above stated. 

In December, 1888, Otto Alexander instituted in the Suprême Court 
of New York County an action for absolute divorce against his wife, 
Bertha, whom he married in Hoboken, N, J., in 1886, and a decree 
of absolute divorce was entered therein in his favor in April, 1889. 
During the pendency of this action, in February, 1889, he was in Ber- 
lin, Germany, and his testimony was taken there by a commission be- 
fore the United States consul, in which he testified, among other things, 
that he had resided with his wife in New York City until June 26, 
1888, that he left the United States on September 22, 1888, that he was 
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then temporarily visiting his sister at No. 15 Bluecher street, Berlin, 
and intended to return to America. 

On October 22, 1908, Otto Alexander applied to the State Depart- 
ment at Washington for and obtained a passport as an American cit- 
izen, No. 63410 of that date. In his verified application he stated, 
among other things, that he was born in Breslau on October 24, 1858, 
was naturalized as a citizen of the United States in San Francisco on 
November 7, 1879, before the district court of California, and that for 
38 years, from 1870 to 1908, he had uninterruptedly resided in the 
United States in San Francisco and New York; that he was domi- 
ciled in the United States, his permanent résidence being in New York 
City; that he intended to go abroad temporarily, and intended to re- 
turn to the United States within two years. 

While his pétition for a passport confirms the conclusion that he was 
naturalized in 1879, his statements as to résidence and permanent rési- 
dence were not correct in a physical sensé, but he may bave very well 
intended to claim New York as his domicile, as distinguished from 
his physical résidence. 

On December 22, 1882, and again on December 21, 1892, he obtained 
Hfe Insurance from the Equitable Life Assurance Society of the United 
States, and his applications therefor show his birthplace and his vari- 
ous domiciles between his birth and December 21, 1892. 

Including his trips to the United States with his sons, above men- 
tioned, he seems to hâve been hère for short periods at various times, 
the dates of some of which cannot be definitely fixed, but including, 
probably, various times between 1889 and 1912. He traveled about a 
good deal, and had been at Algiers, South and Central America, Hon- 
olulu, and many places on the North American continent. 

The fîrst step is to détermine relator's citizenship as of the date of 
his birth; i. e., October 23, 1893. His father subsequently might hâve 
lost his American citizenship by reason either of treaty provisions or 
the act of March 2, 1907; but nothing vi'hich relator's father did or 
did not do after that date could deprive relator of his rights. Under 
section 1993 of the Revised Statutes (Comp. St. § 3947) it is provided 
as f oUows : 

"AU children heretofore born or hereafter born out of the limits and ju- 
risdiction of the United State.s, whose fathers were or may be at the time of 
tlK'ir birth citizens thereof, are declared to be citizens of the United States. 

s * * !> 

Under this act, it is entirely clear that Alexander was born an Amer- 
ican citizen if, at the time of his birth, his father was still an American 
citizen. Under the treaty between the United States and the North 
German Union of 1868 (2 Malloy's Treaties, etc., pages 1298 and 
1299), by article 4 (15 Stat. 616) it is provided: 

"If a German naturalized in America renews his résidence in North Ger- 
many, without the intent to return to America, lie shall be held to hâve re- 
nounced his uaturalizatlon in the United States. Reclprocally: If an American 
naturalized In North Gerniany renews his résidence in the United States, with- 
out the intent to return to -North Germany, he shall be held to hâve renounced 
his naturallzatlon in North Germany. The Intent not to return may be held 
to exist when the person naturalized in the one country résides more than two 
years in the otlier country." 
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This treaty continuée! in force after the formation of the German 
Empire in 1871, and at least up to the déclaration of war between the 
United States and Germany on April 6, 1917. 

Otto Alexander was a native of Prussia, in North Germany, and 
thus, at the time of relator's birth, the father, Otto Alexander, had 
lived within the territory covered by the treaty, supra, for some three 
or four years. The treaty was a récognition of the right of expatria- 
tion on the part of both the United States and the Nordi German Un- 
ion. There had been a considérable amount of discussion between the 
United States and other countries upon this subject, and the question 
was definitely disposed of in the United States by Act July 27, 186B, 
15 Stat. 223, c. 249; section 1999 of the United States Revised Stat- 
utes (Comp. St. § 3955) being part of this act. Its enactment foUowed 
shortly after the ratification of the treaty above referred to. 

Moore, in his Digest of International Law, sets forth a number of 
instances and some diplomatie correspondence, which, briefly stated, 
demonstrates the purpose of the United States government to protect 
its citizens, whether American-born or naturalized, as against the acts 
and demands of foreign governments. Sections 2000 and 2001 of 
the United States Revised Statutes (Comp. St. §§ 3956, 3957), which 
are parts of the act of July 27, 1868, provide : 

"Sec. 2000. Ail iiaturalizod citizens of the L'iiited States, while In for- 
eign countries, are entitled to and sliall r(H;eivo from this government the 
same protection of persons and property which is accorded to native-born 
citizens. 

"Sec. 2001. Whenever It is niade known to the Président that any citizen 
of the United States bas been nn.iustly deprlved of his lilierty by or under the 
authority of any for<>ign government, it shall be the duty of the Président 
forthwith to domand of that government Uie reasons of snch imprisonment ; 
and if it appears to be wrongful and in violation of the rights of American 
citlzensliii), the Président shall forthwith demand (he release of such citl/.eu, 
and if the release so demanded is unreasonal)ly delayed or refused, the Prés- 
ident shall nse snch nieans, not amounting to acts of war, as he niay think 
necessary and proper to obtain or effectTiate the release ; and ail the facts 
and proceedings relative thereto shall as soon as practicable be comnumi- 
cated by the Président to Congress." 

The treaty above referred to, and similar treaties with German states, 
are considered in section 471 of Moore's Digest, supra. 

Quite a number of instances are cited where our Department of 
State was called upon to construe the status of some person, and the 
gênerai trend of the décisions of the State Department is one of great 
caution in determining whether a naturalized American citizen loses 
his citizenship by absence from the United States and présence in the 
country of his birth for more than two years. In communications from 
Mr. Fish, Secretary of State, to Mr. Davis, the minister to Germany, 
dated July 30, 1875, and June 26, 1876, the position was taken that two 
years' résidence in North Germany was merely prima facie proof of 
abandonment of nationality. In a communication between the same 
officiais, dated November 5, 1875, Mr. Fish said: 

"The Department bas not doubtod that the construction given to article 
4 of the treaty by both Mr. Baneroft and ^ourself, viz. that a résidence of 
two jears did not of itself forfoit naturalization, but that the question of 
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the Intent of the persons was then presented and to be decided accordlng to 
the facts, was the correct one, and you are to be congratulated that a re- 
suit has been reached which, if it does not concède ail you hâve claimed as 
to the proper construction of this article, at least abandons a practice of en- 
forcing the opposite construction which has been iusisted on by tlie German 
inilltary autlioriti&s." 

Mr. Evarts, Secretary of State, in a communication to Mr. Williams, 
of the House committee on foreign relations, dated February 5, 1879, 
stated : 

"Whlle the intent to remain in the country of birth may be held to ex- 
Ist after two years' continuous résidence, it Is in reality not so held without 
spécial circumstances showing either an intent to remain permanently or the 
absence of ail intent to return to the United States." 

It must always be remembered that cases must be decided, if possible, 
on principle, and not to meet a particular situation. There can be no 
doubt that one of the principal issues with which the North German 
Union was concerned in the treaty above referred to was the eligibility 
of persons of German birth for military service, while, on the other 
hand, the American government was keen to protect its naturalized 
citizens against subjection to that or any other laws of the North Ger- 
man Union which, in any manner, invaded the rights of American 
citizens. 

Mère résidence in the place of birth, therefore, as amply appears 
from the face of the treaty, as well as from its practical construction, 
is not enough to cause loss of citizenship by a naturalized American 
citizen. 

The facts in the case must satisfy the court that the intent not to 
return exists, and such resuit, according to M'r. Evarts, must be dem- 
onstrated by spécial circumstances, showing either an intent to remain 
permanently or the absence of ail intent to return to the United States. 

In the case at bar, relator's father's second wife, the mother of re- 
later, was German-born. It is also true that relator's father repre- 
sented a German Insurance company; but, on the other hand, it is ap- 
parent that his business was of a character which caused him to travel 
to a considérable degree in varions parts of the world. 

Relator's father had shown his keen désire to become a citizen of 
the United States by becoming naturalized within a few days after he 
attained his majority, instead of waiting for a considérable period. 
Purther, he had lived continuously in this country for about 17 years, 
during his earlier manhood, and was too young to hâve participated in 
the Franco-Prussian war. 

It must also be remembered that in 1893, when relator was bom, 
his father was 35 years of âge, and therefore, if a German citizen, still 
subject to certain mihtary service. It is certainly most unlikely that 
relator's father wished to lose the protection of his American citizen- 
ship as against subjection to military service in Germany. It is true 
that, after relator's birth, his father continued to live in Germany. A 
man might very well hâve the intention of returning to this country 
after he had been abroad 3 or 4 years, and then find that his business 
affairs kept him in a foreign land. While the déclarations of rela- 
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tor's father in 1889, in the papers in the divorce suit against his first 
wife, are self-serving, nevertheless those déclarations indicated an 
insistance by relator's father upon the proposition that he residedin 
this country. It is peculiarly significant, also, that he obtained a certifi- 
cate of his naturalization from the clerk of the California court as late 
as 1901. The application by relator's father for a passport in 1908 is 
also of much weight. If his statement as to continuous résidence in 
the United States is to be construed synonymously with domicile, then, 
in his application for a passport, he clearly showed that he considered 
the United States as his domicile. If, on the other hand, Alexander, 
Sr., in making the statement as to résidence in his application for a 
passport, stated what was net true, in that he meant physical résidence 
as distinguished from légal résidence, then ail the more is this évidence 
of the f act that it was his intention to hold his American citizenship ; 
because, with that construction upon the language of the application, it 
is plain that Alexander, Sr., desii^ed to retain his American citizenship, 
even at the expense of making a false statement. 

Therefore, passing the testimony as to the statements to his family 
to the efïect that he was an American citizen, ail of the record acts of 
relator's father fail to show the intent, in October, 1893, not to return, 
within the principles laid down by Secretaries of State such as Mr. 
Fish and Mr. Evarts. 

It is therefore decided that relator was born a citizen and subject of 
the United States. 

[3] 3. It now becomes necessary to examine the acts and conduct 
of relator himself. Relator, with the exception of brief visits abroad, 
lived in Berlin from his birth. At the time of the déclaration of war 
between Germany and Russia, he was a member of the Impérial Au- 
tomobile Club, evidently a social organization. In September, 1914, he 
volunteered with other members of the club, in a volunteer body call- 
ed "Impérial Volunteer Motor Corps," and, according to his testimony, 
he received no pay and furnished and maintained his own car and uni- 
form — which latter was not the uniform of the German army. While 
in Berlin, he drove nurses and women of the Red Cross, and occasion- 
ally officers, about the city. 

In this regard, he did no difïerently than many young Americans 
who performed similar services and works of aid and mercy in the 
countries of the Allies. Until October 23 or 24, 1914, when relator 
became 21 years of âge, he was not compétent to renounce his alle- 
giance to the United States of America. In November, 1914, however, 
he went to Galicia, near the Eastern front. The testimony that he was 
on the Western front is not credited. While in Galicia he stayed at 
the hôtel which was German Army Division headquarters and usually 
drove Red Cross women and nurses, and took wounded from the field 
to the base hospitals. On several occasions he drove the German gên- 
erai, who was the divisional commander, to field headquarters and 
carried provisions. According to his testimony, he took his orders 
from a member of the Automobile Club, who, in turn, received his or- 
ders from the motor corps headquarters, but he occasionally also took 
orders from the gênerai. Late in December, 1914, or early in Jan- 
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uary, 1915, relator returned to Berlin and was dismissed from the 
corps because, according to his testimony, he was an American citizen. 

Relator testified that in February, 1915, he went to the American em- 
bassy in Berhn, and on the first or second visit he took the oath of al- 
legiance to the United States ; but, as there is no record of that oath on 
file in the State Department, his testimony in that respect is disre- 
garded. 

Between February, 1915, and November, 1915, relator remained in 
Berlin. During that period he received a letter from the police au- 
thorities requesting him to call on them at Charlottenburg. On his 
visit there they requested him to join the German army, offered him 
German citizenship, and to promote him to a commission if his work 
justified it. He refused. 

Early in November, 1915, he and his brother, Léo Alexander, ap- 
plied to Ambassador Gérard, at Berlin, for passports to America, and 
after several visits obtained them. His application therefor was made 
out by one of the secretaries of the embassy in English, typewritten on 
a printed form, and contained an oath of allegiance to the United 
States. Upon his application, the ambassador issued a passport. No. 
5609 of November 8, 1915, which was in the same form as the passport 
issued to his brother L,eo. 

He made several visits to the embassy before he obtained this pass- 
port, during one of which the secretary opened a drawer containing 
cards (evidently part of the embassy's card index filing System), and 
relator saw therein a card containing his name. His application states 

that he resided in the United States, "in the state, coun- 

ty, City." It also states that his father was naturalized as an 

American citizen in the district court of California on November 17, 
1879; "certificate of naturalization being herewith produced." Am- 
bassador Gérard stated that he did not recall the production of that 
certificate; that he talked with Alexander and his brother at the time 
the passports were issued ; that the conversation was in English ; that 
he made it a rule to ask ail applicants whether they had been connected 
with the German army, and that his rule was to refuse passports to 
ail who had been so connected. He stated that he would hâve refused 
to issue the passport to relator, had he been informed that relator had 
been so connected. The ambassador also stated that he issued pass- 
ports freely to those who satisfied him of any reasonable claim to 
American citizenship, because Germany was seizing for her armies 
ail men who were Germans, or "stadtlos" — that is, without nationality. 
The ambassador also stated that he required some évidence of Amer- 
ican citizenship, even if slight, and that the fact that he issued this 
passport indicated at the time that he had some slight évidence at least 
of relator's American citizenship. As above stated, after this passport 
was issued, it was viséd by the German authorities both at Berlin and 
at the border. 

The conduct of relator before leaving Germany must be tested and 
understood as of its date. The instances are numerous where chil- 
dren of an American father are born and brought up abroad, where 
the American parent lives for business or personal reasons. It was; 
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but natural, when the European war broke out, that a young man 
should take on the color of his surroundings. It would, indeed, hâve 
been difficult for any American youth, brought up and educated in 
France or in England, not to believe that those countries were right. 
It would be equally difficult for a young man, brought up as relator 
was, to suppose, in the early days of the war, that the country in which 
he lived was wrong. In such circumstances, young men were animated 
either by high purposes, or by a spirit of sportsmanship, or both, to 
render useful service in the way of helping the sick and wounded, by 
driving ambulances and motorcars, and doing similar useful acts. In 
the performance of such work and duties, especially in the field, it 
would be natural that they would come in contact with the military 
authorities and be called upon or requested from time to time to render 
volunteer service of the character described by Alexander. There was 
nothing in Alexander's conduct in the early part of the war — i. e., the 
fall of 1914 — inconsistent with his American citizenship, unless it was 
necessary to take an oath of allegiance to the German government un- 
der the rules and régulations of the German government or the German 
army. Although Alexander entered upon this volunteer work prior to 
his majority, he continued in it for some two or three months there- 
after, and, if he took an oath of allegiance, it would be assumed that 
the oath would be a continuing oath, which attached to him when he 
reached 21 years of âge. 

There is no testimony in the case, adduced either by relator or the 
government, to inform the court whether an oath of allegiance to the 
German government was required of one who rendered volunteer serv- 
ice such as Alexander did. There are, however, two considérations 
which are in relator's favor, viz. : (1) The action of the German au- 
thorities : and (2) the proceedings bef ore the local and district boards, 
to be referred to infra. 

To any one familiar with the complète System of registration which 
obtained under the Impérial German government, with the arrest and 
détention of men claiming to be American citizens who were in Ger- 
many on visits to their relatives or tri])s of récréation at the outbreak 
of the war, it seems almost inconceivable that the German authorities 
would bave permitted Alexander to leave their country if they had re- 
garded him as a German citizen or subject. If it were to be assumed 
that at the outbreak of the war the German authorities were less rigor- 
ous toward those claiming American citizenship than perhaps to sub- 
jects of some other foreign countries, it may at least be fairly pre- 
sumed that in the late fall of 1915, when Alexander and his brother 
left Germany, the German authorities were anxious to impress into 
their military service any young men of the âge of thèse brothers, who 
were German citizens or subjects, and, indeed, according to Ambassa- 
dor Gérard, they were seizing even those whom the German authori- 
ties regarded as without nationality. 

There can be no question that the police military and customs au- 
thorities duly examined as well as stamped the passports of the broth- 
ers, and satisfied themselves that they were not German citizens or 
subjects. The testimony of the ambassador to the efifect that Alex- 



122 257 FEDERAL REPORTER 

ander was regarded by the German authorities as without nationality 
is strong évidence of the fact that, whatever his status might be, he 
was, in any event, not regarded by the German authorities as a citizen 
or subject of the German Empire. 

At this point it is désirable to call attention to the fact that relator 
bas made some conflicting statements, principally in regard to the point 
as to whether he understood that his f ather was American-born or was 
a naturalized American citizen. But the somewhat unsatisfactory tes- 
timony in this regard is quite immaterial to the questions of status hère 
under considération. 

Alexander testified that he always supposed that his father was 
American-born. It would be quite likely that a young man should so 
suppose, if his father always referred to himself as an American citi- 
zen, without further détail; but in the application to the American 
embassy for his passport, his father's naturalization was set forth, and 
therefore his testimonj' on this point is unsatisfactory, unless it can be 
presumed that in the files of the embassy office there was some record 
to that efifect copied into the application by some embassy clerk in 
routine, and such presumption cannot be indulged in, in the absence 
of évidence in support thereof. On the other hand, there is no reason 
why he should not hâve stated the exact f acts in this regard to his at- 
torney, Mr. Gilroy, and it may be fairly inferred, as Mr. Gilroy con- 
tended, that Alexander did not know that his father was a naturalized 
citizen until Mr. Gilroy gave Alexander the information which he (Gil- 
roy) had acquired in that regard. The point, however, is of no im- 
portance, except as bearing upon questions of law, especially in con- 
nection with the proceedings before and the action by the local and 
district boards. 

This view is stated preliminarily to the récital of some facts connect- 
ed with the arrivai and stay of Alexander in this country. Opposite 
Alexander's name on the ship's manifest, the immigration inspector 
indorsed in pencil, "9 yrs. in U. S. ; father born U. S." The inspector 
testified frankly and truthfully to the efïect that he had no recollection 
of the case, and that an error might be made in an entry of this char- 
acter, while an inspector was examining a large number of passengers. 
Alexander undoubtedly told the inspector that his father was born in 
the United States, but there is no basis for supposing that he stated 
that he himself had lived for 9 years in the United States. In October, 
1916, Alexander registered as a voter at the poUing place in his district. 
Under the column headed "Country of Nativity," opposite Alexander's 
name, appears the letters "U. S." From the testimony of the inspector 
it is plain that this entry was perfectly proper, in accordance with the 
practice of élection officers, if Alexander stated that his father was an 
American citizen. Alexander evidently was not entitled to register 
or vote at that élection, because he had not been in the state of New 
York for one year; but if, through ignorance of the law in that re- 
gard, which, in the circumstances, might be very likely, Alexander im- 
properly registered, that fact has no relation to the question as to 
whether or not he is a German, and not an American citizen. 

In due course Alexander registered under the Sélective Service Law 
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with local board No. 159, the chairman of which was Mr. Bronson 
Winthrop and the secretary Mr. George Gordon Battle, both well- 
known and experienced members of this bar, and later Alexander ver- 
ifîed and filed his questionnaire with the board, in which lie stated that 
he was born in Germany and that his fatlier was an American. He set 
forth fully his service in the Impérial volunteer motor corps. He did 
not claim any exemption on the ground that he was a German subject, 
but claimed deferred classification as being physically unfit because of 
kidney trouble. 

Under date of January 24, 1918, Mr. Gilroy wrote a frank and com- 
prehensive letter to the local board, which, in part, is as f oUows : 

"As an associatc member of the légal advisoi'y board foi- district No. 120, I 
advised the aViove-named registrant in regard to his questionnaire and pre- 
pared the same in my own haiidwriting, and he verified it before me. lie 
has not yet been ofBcially classifled by your board. 

"This case is unique so far as I linow, for which reason I call your spécial 
attention to it. 

"I understand that under the Sélective Senâce Régulations and the rul- 
ings of the Provost Marshal General, alien eneniies, and even alien enemies 
who hâve tal^en out their first papers, are not desired in the army, no mat- 
ter how long they hâve been résidents of this country. The above-named 
registrant is technically and legally a citizen of the United States, having 
been born in Berlin, Germany, of an American father and a German mother. 
Ilowever, in every other aspect of his case, he is German. 

"He came to the United States in Deceniber, 1915, for a temporary pur- 
pose, and has been unaWe to return. His mother and three sisters now ré- 
side in Germany. Tlis father died there in 1914 or 191.5, and ail of his prop- 
erty is located there, as well as the property of his mother, brother, and sis- 
ters. He personally served in the German army for three or four months at 
the outbreak of the war as a volunteer auto driver, during which tlme he 
drove ambulances and stafC cars for the German army in Galicia. 

"At or about the time he arrived at the âge of 21 years I understand he 
made a déclaration before the United States ambassador in Berlin of his 
intention to retain his légal right to American citizen.shii5. Tliat is as near 
as he can tell me about it, for he has no copy of the paper he signed, and, of 
course, I am only stating what he tells me. In the latter part of 1915 he 
applied for and reeeived from Ambassador Gérard, based upon tlie above 
déclaration, a passport as a citizen of the United States, upon which he jour- 
neyed hère. 

"I happen to know the young man personally, and know that ail his sym- 
pathies, prior to the entrance of the United States into tlie war, were for 
Germany. I know that he is sincerely désirons of not being drawn, for fear 
he may hâve to flght against his friends and his people in Germany. although 
he has no hésitation in saying that he would not object to being In the 
American army if his duties lay in some other direction. * * * 

"I eonfess that I know of nothing in the Sélective Service Régulations 
fltting this exact case, and that from the answers in his questionnaire, unless 
he is found to be physically incapacitated, he would probably be classifled in 
class A-1 ; * * * but, if the theory of the Provost Marshal General's Bu- 
reau is that Germans and those of German affiliations are not desired in 
the American army, it seems clear to me that this young man comes within 
that ban for the reasons stated, and I thorefore désire to submit those niat- 
ters to you and to call your spécial attention to this peculiar situation." 

In the files of the local board is a mémorandum initialed by Mr. Bat- 
tle, dated January 31, 1918, as follows: 

"In this case the registrant and appellant is an American citizen, who lived 
in Germany until 1915 and served in the German army in 1914. (See letter 
Thomas F. Gilroy, Jr., filed herewith, dated January 24, 1918.) 
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"And, as will be seen from Mr. Gllroy's letter, lie served in tlio rîerman 
ariny for four months at the outbreak of the war as a volunteer auto driver, 
durlng which time he drove ambulances and staff cars for the Gennau arniy 
in Galicia. 

"By the time he was 21, Mr. Gilroy states he made a déclaration befoi-p 
the American ambassador in Berlin to retaiu hls rif?hts of American citizcn- 
ship. Under the clrcumstances, he is clearly an American citizen. 

"Ile has stated to the clerk of the board that he would like to ser\e in 
the American army if hls status was made clear. It seems to the board that 
we hâve no alternative but to classify him in 1-A, and leave to the military 
authorities what disposition shall be made of his services if lie should be in- 
ducted into the military service." 

The local board decided that relator was subject to the Sélective 
Service Law and placed him in class 1-A, the class first liable for serv- 
ice. On appeal to the district board, the décision of the local board vi'as 
sustained. Thereafter, in due course, on May 26, 1918, relator was in- 
ducted into the American army and entrained for Camp Wadsvvorth, 
where he served until he was honorably discharged in December, 1918. 
In his certificate of honorable discharge, his commanding officer char- 
acterized his conduct as "excellent." 

From what has been set forth supra, it is apparent that two further 
questions require considération: (1) Whether, becanse of the doctrine 
of so-called double allegiance, relator so acted, after attaining majority, 
as to sélect Germany, instead of the United States, as the country of 
his allegiance; and (2) whether the action of the local and district 
boards is a binding adjudication upon the government. 

(a) The question of double allegiance is well and briefly stated in 
Moore's Digest, vol. 3, p. 518, as follows: 

"The doctrine of double allegiance, tboush often criticized as unphilosoph- 
ical, is not an invention of jurists, but Is the logical resuit of the concurrent 
opération of two différent laws. In the absence of a jfeneral a^reement for 
the exclusive application, according to clrcumstances, of the one or the other 
of sueh laws, the condition that actually exists i.s dcscribed by tbe terms 'dou- 
ble allegiance.' An undisputed exnraple of It is fui'uished i)y the case of a 
child who, by reason of his parents belniï at the time of his birtb in a 
foreign land, Is born a citizen of two countries — a citizen of tbe country of 
hls birth jure soli, and a citizen of his parents' country ,iure sangulnis. It 
is true that in snch a case a double claim of allegiance iiotentially may not 
arise. For instance, the country of l)irth may not claim the allegiance of 
chlldren born on its soil to alien parents; or the country to which the par- 
ents beloug may not claim the allegiance of the foreign-born chlldren of its 
cltizens; or the laws of tbe two countries, while recognlzing both sources 
of allegiance, may coïncide in givlng a préférence, at least durlng the in- 
fancy of the child, to ihe one or the other source. But, if the conditions be 
otherwlse, and the double claim a(,'tually exists, It is conceded to bave a valid 
founrtation. A eonfllet, however, is obvlated b.y the rule — which is, indeed, 
but the practical formulation of the doctrine Itself — that the llabillty of the 
child to the performance of tbe dutles of allegiance is determlned by the 
laws of that one of the two countries in which ho actually is." 

When Alexander became 21 years of âge, he lived in Germany, and 
therefore, if Moore is right, his allegiance to Germany, because of his 
German birth, would be determined by the German law. It is entirely 
plain that the German authorities did not regard him as a German cit- 
izen, but, if anything, as a man without nationality. It is by no means; 
clear that a person must affirmatively sélect his allegiance when he be- 
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cornes of âge. In questions vvhich might arise as to property, the in- 
quiry would doubtless be as to the conduct of a person after he became 
of âge, and that inquiry might cover a considérable period. So, in the 
case at bar, where the question might arise as to which country could 
claim him as a subject, unless Alexander did something which indi- 
cated allegiance to Germany, between October 23, 1914, and Novem- 
ber 8, 1915, when he swore to his application for a passport, and took 
the oath of allegiance to the United States, he neither lost his Ameri- 
can citizenship nor elected German citizenship. During that period 
there is only one act which Alexander might hâve done which would 
hâve amounted to a renunciation of American citizenship and alle- 
giance to the Impérial German government, and that was, if an oath of 
allegiance, contrary to his testimony, was required of him in connection 
with his service in the volunteer motor corps. On the contrary, every 
act of relator indicated his désire to avoid German military service. 
He must hâve so stated to the embassy, in view of the notation on the 
application for the passport: 

"Ile and his brother hsivo recently becn notifled by the German military 
authorities to report for service." 

His coming to this country and his constant insistence that his father 
was a native-born American (whether in this regard he was truthful 
or not), his failure to claim exemption, although asking for deferred 
classification, and, in brief, ail of his conduct, indicates the very con- 
trary of élection of German allegiance. 

It is argued that his effort to escape from German military service 
and his claim for deferred classification, which would hâve resulted, 
in eflFect, in his escaping American military service, are indications of 
an attitude and disposition far from commendable; but we are not 
concerned in this case with the moral quality of relator's acts, but with 
his rights. The référence in Mr. Gilroy's letter that Alexander came 
to the United States in December, 1915, for a temporary purpose and 
was unable to return, is probably a correct statement of fact, but, név- 
ertheless, not inconsistent with his American citizenship. The Ger- 
man authorities, to repeat, although not regarding fiim as a citizen or 
subject, had nevertheless notified him to report for military service, 
doubtless upon the theory that he was without nationality. To avoid 
this situation he left Germany and came to the United States at a time 
v.'hen there was no war between the United States and Germany, and 
with the intention, no doubt, of returning to Germany, where by appro- 
priate action and conduct he had the right to retain his American cit- 
izenship. If it be assumed that his testimony as to registration at 18 
years of âge at the consulate must be disregarded, nevertheless, fail- 
ure so to do did not resuit in loss of citizenship. 

The executive order issued by the Président of the United States 
on April 6, 1907, amending paragraph 138 of the Instructions to the 
Diplomatie Officers of the United States and the Régulations Prescrib- 
ed for the Use of the Consular Service of the United States, reads as 
f ollows : 

"Children of Gitizens Born Abroad. — Ail children born eut of the limita 
and jurlsdiction of the United States, whose fathers were at the time of their 



126 257 FEDERAL REPORTER 

blrth dtizerts thereof, are citizens of the United States; but the rights of 
citizenship do not descend to children whose fathers never resided In tlie United 
States. AU children wlio are, In accordance with ttiis parai^raph, born citi- 
zens of the United States and who continue to réside outside of the United 
States are required, in order to recelve the protection of tliis government, 
upon reaehing the âge of 18 years to record at an American consnlate their 
Intention to become résidents and remain citizens, and upon reaehing their 
majority are further required to take the oath of allegiance to the United 
States. (R. S. § 1993 ; Act March 2, 1907, § 6.)" 

The sole purpose of the requirements as to registration and the oath 
of allegiance, supra, is to enable a person to receive the protection of 
the United States government. In other words, if Alexander had been 
impressed into the German military service, he could not hâve expect- 
ed the protection of this government ; but the f oregoing provision does 
not deprive an American citizen of his citizenship because of f ailure to 
comply therewith. It foUows that, on the facts and the law, Alexander 
did not become a German citizen or subject. 

(b) Certain essential facts are before the court which were not before 
the local and district boards. Before thèse boards the claim was, in 
effect, that Alexander's father was a native-born American, and also 
that, vi^hen he arrived at his majority, "he made a déclaration before 
the United States ambassador in Berlin of his intention to retain his 
légal right to American citizenship." Thèse boards, therefore, did not 
in any manner décide the citizenship of Alexander from the standpoint 
of his status as the son of a naturalized American of German birth, 
who might or might not hâve lost his citizenship by the time Alexander 
was born; and, further, it may fairly be assumed that thèse boards 
considered that Alexander, when he became 21, had taken the neces- 
sary formai steps to retain his American citizenship. What, however, 
was decided upon a state of facts identical with those presented to this 
court was that Alexander's service in the volunteer motor corps and 
within the German lines had not resulted in his loss of American cit- 
izenship. Under the Sélective Service Law and the rules and régula- 
tions duly made thereunder, a German or other alien enemy subject 
could not be classified in class 1-A and inducted into the American 
army. Sections 70 and 79 are as f ollows : 

"Section 70. — Reasons for and Effect of Classification. * * * — The ef- 
fect of classification in class V is to grant exemption or discharge from 
draft." 

"Section 79. — Olass V. — Miscellancous. * » * 

"Rule XII. — In class V shall be placed any registrant found to be • • * 

"(2) an alien enemy. * * * 

"Note 4,— No alien enemy residing in the United States, whether he has 
taken out his flrst papers or not, will be accepted for service. When, in the 
opinion of the local board, any person to be classified is an alien enemy, 
whether he has or has not deelared his intention to become a citizen of the 
United States, or whetlier he, or some other person in respect of him, has 
or has not indieated a claim of exemption, he shall be placed in class V." 

No matter what the conduct of an American citizen might bave been, 
and no matter in what expressions he had indulged, he was, neverthe- 
less, subject to military service under the Sélective Service Law. On 
the other hand, it was obvious, and so provided, that an alien enemy 
was exempt from service. 
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With ail the facts, therefore, before the local and district boards, 
those responsible bodies decided, in effect, upon the assumption of Al- 
exander's citizenship, that there was nothing which he had done to 
forfeit that citizenship. We therefore hâve the unusual situation of a 
man being inducted into the army because he is a citizen of the United 
States, serving therein so as to gain an honorable discharge, and then 
being arrested and detained because he is an alien enemy, and one of 
the grounds for détention being that he had so acted in his relation to 
a foreign enemy government as to lose his American citizenship, and 
that ground having been definitely rejected by the executive authori- 
ties charged by statute, inter alla, with the duty of determining this 
very point. 

Whether the détermination of the local and district boards is in the 
first place an adjudication, and, secondly, a binding adjudication, is a 
novel question. Under section 4067, the executive is empowered to 
apprehend and detain alien enemies. Under the Sélective Service Law, 
the executive, in raising an army from civil life, is empowered to ap- 
point boards, who must détermine, among other things, whether a per- 
son is or is not an alien enemy. 

In so far as concerns the relation of the United States to an individ- 
ual as to citizenship status for war purposes, I am of opinion that the 
décision of the local board, affirmed by the district board, is an adju- 
dication. In so far as the same facts are before the local board as are 
before the court on a review of the action of the executive authorities 
under section 4067, I am of opinion tliat the adjudication is binding. 
Of course, there are no parties, but the détermination is the same in 
both cases, and, although by différent agencies of the executive, it is 
upon the same question ; i. e., whether a person has shown that he is 
not an alien enemy subject or citizen. 

It is concluded, therefore, that the question of fact as to whether 
Alexander swore allegiance to the German government was decided in 
the négative by the local board and is now conclusive. Any other con- 
clusion would mean that the executive power with one hand could sub- 
ject a man to military service with the attendant possibilities of death 
or injury, and with the other hand could detain and imprison him on 
the ground, as to status, which it rejected in requiring him to serve in 
its armed forces — a resuit which would be reached by the court only 
with great reluctance. 

4. Native and Denizen. — It is further contended that Alexander was 
a native of Germany, within the language of section 4067, because he 
was born there. Such cannot be the meaning of "native," nor do I 
read any such définition in Minotto v. Bradley, 252 Fed. 600. In that 
case the court gives several illustrations of the word. 

Another instance is where a man leaves the country of his birth, and 
by reason of absence loses his citizenship under some statute, but does 
not acquire citizenship in the new country. Such a person is a native 
of the country of birth, although no longer a citizen or subject. 

A perfect illustration would be the case of a North German, who, if 
living hefe and absent from North Germany for 10 years, might, under 
the law of June 1, 1870, of the North German Fédération, lose his 



128 257 FEDERAL REPORTER S 

German citizenship, and, nevertheless, not hâve become an American 
citizen. Such a person would be a native of Germany, but not a citi- 
zen or subject. In re Stallforth, supra. 

A child, however, protected by section 1993 of the Revised Statutes, 
is in no sensé a native of the foreign land in which he is born for the 
purposes of section 4067. 

As to denizen, an apt définition is found in the Century Dictionary, 
as follows: 

"A strsmger admitted to résidence and certain rights in a foreign country ; 
in Englisli law an alien adniitted to cltizensliiii b.y tlie sovereign's letteri< 
patent, but inéligible to any public office. Tne word lias a slmilar meaning 
in South CaroUua. * * * 'Ilereupou ail Frenclimen, in England, not deni- 
Kens, were taken prisoners and ail tlieir goods seized for the king.' Baker, 
Chronlcles, p. 306." 

13 Cyc. 784, defines denizen as "a person in a mlddle state between 
an alien and natural born," and cites, among others, Pries' Case, 9 Fed. 
Cas. 825, No. 5,126, 3 bail. 515, and Levy v. McCartee, 6 Pet. 102, 8 
L. Ed. 334. It is quite évident that there is no proof that Alexander 
was a denizen of Germany, if such there can be. 

Some other points of discussion must be passed by in this opinion, 
already too long; for, on the facts and the law, I hold the view that 
Alexander is a citizen and subject of the United States, and, in any 
event, that he is not a native, citizen, denizen, or subject of Germany, 

Writ sustained, and relator will be discharged. 

On Motion for Reargument. 

The respondent bas moved for a reargument in order to présent "for 
the considération of the court certain facts in évidence in relation to 
the résidence of Otto Alexander, father of the relator, Walter Alex- 
ander, in Berlin, Germany, prior to the birth of Walter Alexander, 
which may not hâve particularly come to the notice of the court." 

Otto Alexander's application for insurance was before the court 
and no facts are now presented which were not heretofore in the rec- 
ord. It is true that spécial attention was not called to certain of the 
provisions of Otto Alexander's application dated November 1, 1892, 
to the Equitable Life Assurance Society. If I held the view that the 
application in question would change the resuit, even if construed with 
the translation suggested by respondent, I would, of course, hear a re- 
argument ; but there is nothing in the application which leads to a dif- 
férent conclusion than that heretofore announced. 

The application was made in Germany on a printed form of the 
Equitable in the German language. In answer to the printed question, 
"Wohnort Stadt?" Alexander answered, "l'erlin. Blumenhof 2." In 
the médical examination, dated November 2, 1892, there were ques- 
tions on the printed form in German, and the answers of Alexander 
were in German. The translation of the questions and answers, as 
suggested by respondent, is as follows : 

"I-D : Q. "Do you conteiuplate a change of Inisiness or occupation, and, if 
so, is the business of the same characterï" A. "No." 
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"I-E : Q. "Do you contemplate a change of résidence ; If so, to where and 
for what reason (that is to say, on account of business, healtti, or pleasure)?" 
A. "No." 

"I-F: Q. "How long hâve you lived at your présent résidence?" A. "Five 
years." 

"I-G: Q. "Where hâve you elsewhere lived and when? (Give the place of 
résidence and tlme of duration In each according to years.)" A. "Bleven 
years in Breslau, ten years in San Francisco, seven years in New York." 

The words translated, supra, as "résidence" are: In I-E, "Wohn- 
sitzes" ; in I-F, "Wohnorte" ; in I-G, "Wohnort." 

In Adler's German-English Dictionary, published by Appleton & Co. 
in 1884 (a work practically contemporaneous for translation purposes), 
occur the f ollowing définitions : 

"Wohnort. Dwelliiig place, abiding place, habitation." 

"Wohnsitz. Domicile, abode, résidence ; 'seinen wohnsitzen aufschlagen,' to 
settle at a place." 

In this connection, the verb "wohnen" is defined as "to live, dwell, 
abide, réside, lodge." Examples given are : "Auf dem Lande wohnen," 
to live in the country. "In der Stadt wohnen," to réside in town. The 
noun "wohnen" is defined as "living, dwelling, lodging." 

Apparently, therefore, the words used in the Equitable forms were 
as elastic as the English word "résidence" when used by laymen ; i. e., 
the place where a person physically lives for the time being, or the 
permanent abode or domicile, depending on context and circumstances. 

When a person is applying for insurance, he is thinking in terms of 
insurance. He cannot change the printed form. He is justified in as- 
suming, as in this case, that he is asked where he physically lived or 
lives, and whether he intends to make any change in his physical rés- 
idence. Americans representing our business interests abroad at this 
very moment, who hâve no intention of giving up their American cit- 
izenship, would necessarily answer precisely the same way, in the same 
circumstances. Such persons would not think of complicated légal 
questions bearing on domicile and affecting their status as American 
citizens. 

There is nothing in this insurance application which changes the 
essential facts as fully set forth in the record and the opinion herein, 
nor the law as then understood, construed and applied by the Depart- 
ment of State. 

It is suggested that the référence in the opinion to visits to the Unit- 
ed States, "including probably various times between 1889 and 1912," 
should be from about 1899, instead of 1889; but this is a point of no 
importance, hecause the status of Alexander, Sr., did not tum on the 
date of his subséquent visits to this country, but, to some extent, on 
what he did in that connection, as fully considered and stated in the 
opinion of the court. 

Motion denied. 
257 F.— 9 
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THE SOERSTAD. 

(District Court, S. D. New York. March 28, 1919.) 

Shipping «5=208 — SiNKiNG Tow— LiMiTiNG TuG Ownkb's Liabilitt. 

A tug owner, who bas agreed to tow a vessel, may under Act June 
26, 1884, § 18 (Comp. St. § 8028), limit hls liabillty to the tug's value, 
when, In performance of that contract, the tug through lier master's nég- 
ligence coUldes with and sinks the tow; the breach being without the 
owner's knowledge or privlty. 

In Admiralty. Libel of the Skibsakties Soerstad, owner of the bark 
Soerstad, against the Moran Towing & Transportation Company. De- 
cree for Hbelant, with right of hmitation of liabiUty. 

Charles S. Haight, of New York City, for Hbelant. 
Samuel Park, of New York City, for respondent. 

LEARNED HAND, District Jtidge. The bald question raised by 
this case is whether a tug owner, who has agreed to tow a vessel, may 
limit his responsibility under section 18 of the Act of June 26, 1884, c. 
121 (Comp. St. § 8028), when in performance of that contract the tug 
negligently collides with and sinks the tow. The libelant's position 
dépends upon what it supposes to be the effect of Pendleton v. Benner 
Line, 246 U. S. 353, 38 Sup. Ct. 330, 62 L. Ed. 770, and Luckenbach v. 
McCahan Sugar Co., 248 U. S. 139, 39 Sup. Ct. 53, 63 E- Ed. — . In 
each of thèse cases the owner was held liable without limitation for 
breach of a covenant of seaworthiness in a charter which he personal- 
ly signed. Hence it is reasoned the breach of any stipulation in a 
contract made by the owner personally must resuit in unlimited lia- 
bility, whether or not the act which causes the damage be donc with 
the privity of the owner. 

A warranty is a promise that a proposition of fact is true. Theoret- 
ically it is extremely difficult to interpret it otherwise than as a prom- 
ise to make whole the warrantée, if the warranty tums out to be false, 
since a promise is normally a stipulation for some future conduct by 
the promisor. If it is so regarded, then clearly the breach of warranty 
is with the warrantor's privity, for by hypothesis he has deliberately re- 
f used to make whole the warrantée. However, it must be conceded that 
the law regards the breach as arising at once if the warranty be false, 
and the warrantee's loss as damages, not as a condition for the war- 
rantor's performance. So viewed, the warrantor has misled the war- 
rantée by falsely assuring him of the truth through the warranty, and 
the wrong consists of the assurance, the warrantee's reliance upon it, 
and his loss; just as in cases of deceit, except that no scienter is neces- 
sary. And so the action on warranty was originally "a pure action of 
tort" (Ames, History of Assumpsit, 2 Harv. E- R. 1, 8), and arose a 
century before action on the case for assumpsit. The action sounded 
indeed in deceit (Y. B. 11 Ed. IV, 6, plac. 11), and it was not till 1778, 
in Stuart v. Wilkins, 3 Doug. 118, that assumpsit appears to hâve been 
used on a seller's warranty. 

(g=5>For other cases aee same topic & KBY-NUMBER in ail Key-Numbered Digests & Indeie» 
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Regarded in thîs way, which is probably tHe correct way historical- 
ly, it follows inevitably that a breach of warranty should be held to be 
with the warrantor's privity, because ail the éléments of the cause of 
action are "donc, occasioned, or incurred" by him personally; that 
is to say, he personally gives the false assurance, he intends the war- 
rantée to rely upon it, and the loss arises from the mistaken reliance, 
as he knows it will. Thus he personally occasions the loss. It is im- 
possible to see how the Suprême Court could hâve held that knowledge 
of the falsity of the warranty was an élément in the cause of action to 
which the warranter must be privy. To hâve donc so would hâve 
been in effect to treat the action as limited to one in fraud, not an 
action in warranty at ail. The décisions, therefore, give no color to the 
libelant's position. 

Where, however, the promise, as a promise to tow a boat, involves 
the future conduct of the promisor, the loss is "donc, occasioned, or 
incurred," not by the promise and the promisee's reliance upon it, but 
by the failure to perform the act stipulated ; and if that failure results 
without the knowledge or privity of the promisor, he is entitled to the 
immunity of the statute. It will so resuit when he delegates that per- 
formance, provided he sélects such delegates as the contract permits, 
and the miscarriage results from their failure. Now the contract hère 
obviously permitted the respondent to sélect for the towage any master 
whom he had good reason to suppose capable, and the breach occur- 
red because that master did not do what the respondent promised to 
do. This breach was not "done, occasioned, or incurred" with the re- 
spondent's privity, and its liability is limited. 

Perhaps ail this analysis is unnecessary, for the opinion in Richard- 
son v. Harmon, 222 U. S. 96, 32 Sup. Ct. 27, 56 L. Ed. 110, présup- 
poses throughout that the act of 1884 includes contracts, and the logi- 
cal conséquence of the libelant's position is that no promisor can lim- 
it his liability. I hâve thought it, nevertheless, better to show just 
where the distinction lay, for the Suprême Court in Pendleton v. Ben- 
ner Line, supra, certainly had no such far-reaching purpose as the li- 
belant supposes, and there is not the faintest reason in principle to con- 
fuse that case, which follows necessarily upon an analysis of warranty, 
with the case at bar, which does not. 

Decree for libelant, with right of limitation allowed to respondent, the 
Moran Towing & Transportation Company, to the extent of respond- 
ent's interest in the tugboat Joseph H. Moran on January 12, 1918. 



THE CHARLES MULFORD. 

(District Court, S. D. New York. January 21, 1016.) 

NAVIGABI.E Watebs <S=520(8) — Bbidqes— Neoligent Opeibation op Draw. 

The operators of a drawbridge held négligent for failure to hear or 
answer the signais of a tug with a tow of 25 barges, approachiqg the 
bridge on the flood tide, and the tug held not négligent in attempting to 
turn her tow, there being no time to afiix hawsers to hold It back, so 
that the owners of the bridge are llable for injuries to a barge, with 
which one of the barges of the tow colllded while the turn was being 
made. 

^=sFor other cases eee same topic & KEY-HUMBBR in ail Key-Numbered Digests & Indexes 
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In Admiralty. Libel by Owen McCaffrey's Sons, as owners of the 
barge Charles Mulford, against the Staten îsland Rapid Transit Rail- 
way Company, in which the Lehigh Valley Railroad Company was 
impleaded as respondent. Decree for libelant against the Staten Island 
Rapid Transit Railway Company, and pétition against the Lehigh 
Valley Railroad Company dismissed. 

Park & Mattison, of New York City, for libelant. 

Cravath & Henderson, of New York City, for Staten Island R. T. 
Ry. Co. 

Harrington, Bigham & Englar, of New York City, for Lehigh Val- 
ley R. Co. 

AUGUSTUS N. HAND, District Judge. The pilot and engineer 
of the steam tug Ganoga, the deckhand on the Ganoga, and the deck- 
hand and engineer of the Genesee, as well as the watchman, Donovan, 
who was employed by the Pennsylvania & Delaware Oil Company, 
substantially agreed that the tug Ganoga, with her tow of 25 barges, 
approached the drawbridge of the Staten Island Rapid Transit Com- 
pany and blew numerous blasts for the drawbridge to open, and that 
it was not opened for a very long time. As the Ganoga was pro- 
ceeding towards the bridge with a flood tide, and the bridge blew no 
answering whistle, and there was no sign that the bridge would open, 
the pilot of the Ganoga attempted to turn the tow around and go back 
against the flood tide. The channel of the Staten Island Kill at the 
point where the tug attempted to turn was not wider than the length 
of the tug and tow. Only by a turn in a circle with the shortest 
possible radius could the maneuver be made with such a long tow 
against a flood tide. If the tug had not attempted to make this turn, 
however, she would hâve been swept along by the tide under the 
drawbridge, her smokestack carried away, and some of her crew in ail 
probability killed or injured. In making the turn, the starboard 
hawser barge collided with the barge Charles Mulford (belonging to 
the libelant) on the New Jersey shore and was damaged. 

The engineer in charge of the drawbridge testilîed that he heard 
four whistles from the Ganoga and blew two whistles in response. 
Thèse two whistles he insisted meant to stay back until the bridge 
was opened, and he said he proceeded to open it promptly. He was 
corroborated by a watchman on the end of the drawbridge, whose duty 
it was to remove the fastenings on that end of the draw in order that 
the drawbridge might be rotated by the engine. This watchman was 
a very ignorant man and unsatisfactory witness. The conductors of 
two trains were also produced on behalf of the Staten Island Rapid 
Transit Railway Company to corroborate the engineer of the draw- 
bridge. They swore that their trains were held in the early morning 
of March 6th, when the accident occurred, to enable the tow to pass 
through the drawbridge. They did not see the accident, however, 
and I am of the opinion that it had occurred before thèse trains ar- 
rived. The tow passed through the drawbridge, but after the accident 
had happened. 
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I find that the Ganoga received no answering signal from the draw- 
bridge. I further find that it did not open promptly, and that the 
l>redicament in which the tug and tow found themselves was due to the 
neghgence of the persons in charge of tlie bridge in faihng to hear 
or reply to signais. Under thèse circumstances the Ganoga was jus- 
tified in attempting to turn her tow, and she cannot be said to hâve 
turned it in a négligent manner, in view of the narrowness of the 
channel. I do not think the Genesee could hâve held back the tow 
in any way, except by a hawser attached to the outer and inner rear 
barges, which there was apparently no opportunity to afSx. I do not 
think, therefore, there was négligence in failing to do this. 

îudge Veeder, in the case of Dillon v. Pennsylvania R. R. Co. No. 
32 and Staten Island Rapid Transit Co., held in an unreported oral 
opinion that this very bridge was at fault under similar circumstances 
for failing to answer signais. The case of Clément v. Metropolitan 
West Side El. Ry. Co., 123 Fed. 271, 59 C. C. A. 289, decided by the 
Circuit Court of Appeals for the Seventh Circuit, is also in point. 

A decree is granted for the libelant, with costs, against the Staten 
Island Rapid Transit Railway Company, and the pétition against the 
Lehigh Valley Railroad Company is dismissed. 



BRYCE et al. v. KEITII, Collector of Internai Revenue. 

(District Court, E. I). New York. Marcli 20, 1919.) 

IxTEENAL Revenue <©=57 — Income Tax — Déductions — "Loss Incurbed in 
Teade." 

Loss of the value of corporate stock, acquii'ed by nuinerous transfers 
of property to IIip corporation and paymcnt of corporate délits, transac- 
tions carriod on for a considérable period, comi)]iciited In cliaracter and 
involvins large sums of nioney, so tliat they nuist liave required much 
tinic and attention, is a loss incnrred in trade, which can be deducted 
from the gross ineonie under Inconu» '^l'ax Act, § 2, par. "b." 

In Ec|uity. Suit by Peter Cooper lîryce and another, as executors 
of the will of Edith C. Pjryce, deceased, against Henry P. Keith, Col- 
lector of Internai Revenue for the First IMstrict of New York. On 
plaintiff's motion for judgment on demurrer to complaint interposed by 
défendant. Demurrer overruled, with leave to answer. 

Parsons, Closson & Mcllvaine, of New York City, for plaintifïs. 
Melville J. France, U. S. Atty., of Brooklyn, N. Y., for défendant. 

GARVIN, District Judge. Plaintiffs move for judgment upon the 
demurrer to the complaint interposed by the défendant. The com- 
plaint sets forth the foUowing facts : That plaintiffs are the surviving 
executors of Edith C. Bryce, deceased, who died April 29, 1916. That 
on various dates between October 6, 1908, and February 4, 1910, in- 
clusive, she had traded certain glue and gélatine, glue and gélatine 
stock, and machinery worth $225,000 for 2,250 shares, of the par value 
of $100 each, of the capital stock of Peter Cooper's Glue Factory, a 

<g::3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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corporation, and had sold to said corporation other similar materials 
worth and at an agreed value of $471,594.72. That she had eventually 
accepted in payment of the agreed purchase priée therefor, and of oth- 
er indebtedness of the corporation to her for rent, interest, and insur- 
ance premiums, amounting to $28,405.28, 5,000 other shares of said 
stock, making 7,250 shares thereof altogether, which 7,250 shares were 
ail so acquired by her on and prior to February 4, 1910, at a total cost 
to her of $725,000 as aforesaid. That on or about June 10, 1914, ail 
of the assets of said Peter Cooper's Glue Factory were sold for a sum 
insufficient to pay its debts, and said stock thereupon became entirely 
worthless, and the said sum of $725,000 was thereupon and during the 
year 1914 actually charged off as a loss on the books of said Edith C. 
Bryce. That prior to March 1, 1915, and on or about February 27, 
1915, under and pursuant to the provisions of the statute known as the 
"Fédéral Income Tax Law," to wit, section 2 of the Act of Congress, 
approved October 3, 1913, c. 16, 38 Stat. 114, entitled "An act to re- 
duce tariff duties and to provide revenue for the government and for 
other purposes," she duly made to and filed with the défendant as col- 
lecter of internai revenue of the United States of America for the 
First district of New York a return of her gross income during the 
year 1914 and of certain items claimed by her to be properly déductible 
therefrom in order to détermine her net income for that year subject 
to the tax imposed by said statute. The said return stated her gross 
income to be, as in fact it was, $428,071.67, and claimed as an item 
properly déductible, the said sum of $725,000, as a loss actually sus- 
tained by her during 1914, incurred in trade and not compensated for 
by insurance or otherwise. That thereafter the Commissioner of In- 
ternai Revenue assessed a tax against her in the sum of $12,336.44, 
which amount was fixed without allowing any déduction whatever for 
the said sum of $725,000. That the plaintifïs paid this tax involuntari- 
ly, under protest, under duress, under threat of distraint against their 
property, and after the défendant, as coUector as aforesaid, had de- 
manded the same. 

From the complaint it cannot be determined what proportion of the 
loss sustained by the décèdent occurred between Mlarch 1, 1913, and 
June 10, 1914 (that being a matter of proof), and as the only question 
raised by the demurrer is whether the plaintiffs are entitled to any re- 
lief whatever, it is proper to consider at once whether any part of such 
a loss as the décèdent sustained may be deducted. 

The return was made for the year 1914 under the act of Congress 
approved October 3, 1913, paragraph "b" of section 2 of which pro- 
vides : 

"That in Computing net income for the purpose of the normal tax there 
shall be altowed as déductions: * * * 

"Fourth, losses actually sustained during the year, Incurred in trade or 
arising from flre, storms, or shipwreck, and not compensated for hy Insurance 
or otlierwise." 

The défendant claims that no part of the stock loss was a loss "in- 
curred in trade," within the meaning of the act. 

The transactions by which the décèdent became the owner of the 
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stock were carried on over a considérable period, were complicated in 
character, involved a very large sum of money, and must hâve required 
much of her time and attention, and I am of the opinion that they were 
of the character contemplated by Congress as "incurred in trade." 

The wording of Treasury Décisions, T. D. 1989, dated June 2, 1914, 
bears ont this view : 

"Losses actually sustalned during the year Incurred In trade are limlted 
by the language of the act itself. In trade is synonymous wlth business ; 
business bas been defined as that which occupies and engages the tlme, at- 
tention and la))or of any one for the purposes of livelihood, protlt, or Im- 
provement; that which is his Personal concern or interest; employment, regu- 
lar occupation, but it is not necessary that it should be his sole occupation 
or employment. The doing of a single act incldental or of necessity not per- 
taining to the particular business of the person doing the sanie will not be 
considered engaging in or carrying on the business. It is therefore held 
that no losses are déductible in a return of inconie save and only those loss- 
es permitted and provided for by the statute, viz. those actually sustalned 
during the year, which are incurred in trade." 

In overruling the demurrer, the question of the amount of, or meth- 
od of arriving at, the proper déduction, is not decided. 

Demurrer overruled, with leave to ansvver in 20 days from the serv- 
ice of the order to be entered herein. 



In re FRANKLIN BRIÎWING 00. 

(District Court, E. D. New York. March 26, 1919.) 

1. Bankeuptcy <S:=>293(4) — Jurisdictiox of Court — Estoppel. 

Parties denying a bankruptcy eourt's jurlsdiction over them and an- 
swering to the merits at the same time are estopped from raising the 
jurisdictional question. 

2. Bankruptcy <S=»288(1) — Motion— Whbn Propee. 

A motion is not the proper procédure for a bankruptcy trustée to re- 
cover mortgage interest payments mado by the bankrupt before the mort- 
gage was set aside, where various défenses are made to the recovery. 

In Bankruptcy. In the matter of Franklin Brewing Company, 
bankrupt. On motion by the trustées in bankruptcy for an order di- 
recting the payment of certain nioneys to the trustées. Motion de- 
nied without préjudice. 

See, also, 254 Fed. 910. 

Samuel Evans Maires, of Brooklyn, N. Y., for trustées. 

Conrad S. Keycs, of New York City, for respondent People's 
Trust Co. 

Cullen & Dykman, of Brooklyn, N. Y. (Edward J. Byrne, of Brook- 
lyn, N. Y.), for respondent Engel. 

Henry F. Cochrane, of Brooklyn, N. Y., for other respondents. 

GARVIN, District Judge. This is a motion by Louis Karasik, 
Christopher L. Meyerdirks, and Thomas W. Maires, as trustées in 
bankruptcy, for an order directing John, Henry, and Charles Doscher, 
Gesine Engel, Mathilda C. l'chre, and Caroline Candidus, ail of whom 
are children of Claus Doscher, deceased, and hereinafter for conven- 

<g=3For other cases see same topic à KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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ience described as the Doschers, to each pay over to said trustées the 
sum of $3,000, making $18,000 altogether, and for a further order di- 
recting the People's Trust Company to pay over to said trustées so 
much of the said sum of $18,000 as the said Doschers shall fail to pay 
over to the said trustées. 

The FrankHn Brewing Company, bankrupt herein, on August 10, 
1915, made an instrument in writing, purporting to be a trust mort- 
gage, for $450,000, designating the People's Trust Company as trus- 
tée, securing a bond issue of $450,000, consisting of 450 coupon bonds, 
of $1,000 each. The holders of thèse bonds were the said Doschers 
who held 75 each. On January 23, 1917, an involuntary pétition in 
bankruptcy was filed against the FrankHn Brewing Company, it was 
adjudicated a bankrupt by this court March 5, 1917, and thereafter 
the trustées were duly elected and appointed. Subsequently the trus- 
tées brought an action against the said People's Trust Company, in- 
dividually and as trustée under said mortgage, to set aside and cancel 
the mortgage on the ground that the same was illégal, invalid, and 
void as against the trustées in bankruptcy of the Franklin Brewing 
Company, ba.nkrupt, and the creditors of the said bankrupt, repre- 
sented by the said trustées. As a resuit of said action the court set 
aside the mortgage. Thereafter the trustées made a motion in this 
court for an order directing the said Doschers to surrender and deliver 
for cancellation to said trustées the said 450 bonds. The motion was 
granted, and the bonds surrendered accordingly. 

On August 8, 1916, the Franklin Brewing Company delivered to the 
People's Trust Company $18,000 in cash as and for interest from Au- 
gust 10, 1915, to August 10, 1916, upon the said 450 bonds, which 
sum the People's Trust Company paid over in amounts of $3,000 
each to the said Doschers. 

The trustées claim that the payment of this $18,000 to the People's 
Trust Company and the distribution of that sum by the latter in the 
manner described were illégal, because the mortgage has been set aside 
and the bonds canceled, and thej^ hâve theref ore made this application. 

[1] The Doschers and the People's Trust Company challenge the 
jurisdiction of the court to compel them by summary order to turn 
over this money ; but, inasmuch as they hâve at the same time an- 
swered to the merits, they are estopped from questioning the court's 
jurisdiction over them. In re Kornit Mfg. Co. (D. C.) 192 Fed. 392. 
This makes it unnecessary to pass upon varions other questions in- 
volving jurisdiction raised by the parties. 

[2] It is the contention of the Doschers, however, that the trus- 
tées should hâve included the présent demand in tlieir action to set 
aside the mortgage, and they allège that they, the Doschers, hâve a 
counterclaim, and that the trustées hâve another proceeding pending 
in which they scek to bave allowed the same payment hère attempted 
to be recovered, and the People's Trust Company allèges that it acted 
in good faith as a mère banker, and without notice of any fraud, 
when it received and paid out the money. Claims of this character 
should not be disposed of on a snotion. 

The motion is theref ore denied, without préjudice to a plenary action 
or actions by the trustées. 
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In re BASS et al. 

In re TKIAXGLE CLOAK & SUIT CO. 

(District Court, E. D. Pennsylvania. April 10, 1919.) 

Ko. 52G7. 

1. Bankkuptcy iê=>13G(2) — Siioktage of Assets— Bukden to Expi.ain. 

Where tlie books of a bîinkrii])t firiii sliowetl a crédit balance of over 
$29,000, the burden of proof s-liifted to the bankniiits to iiresent some évi- 
dence beyond the vague statements of oiie of tbe firni as to how siicli an 
auiount dwindled to the îfôO wortli of merchandise whicli came into the 
hands of the recei\er. 

2. Bakkuuptcy cS=22S — Finiungs of Iîefeuee — Review. 

Where the référée lias considered carefully the évidence on tlie issue 
of whether the bankruiits are concealing assets, his findings shouUl not 
be disturbed, in the absence of a démonstration that a plain mistake bas 
been niade. 

3. Bakkuuptcy <©=13G(2) — Concealmen't of Assets— Sufficiency of Evi- 

DEXOE. 

Evidence held to sustain the flndings of a référée in bankruptcy that 
the bankrupts were fraudulently concealing and witliholding some $17,- 
000 of assets; he having allowed a réduction of )|;12,000 from the value 
of goods on hand, as showu by the flrm's books at a jn'ior date. 

In ISankruptcy. In the matter of Isaac B. Bass, Herman M. Bass, 
and Louis Abramowitz, individually and trading as the Triangle Cloak 
& Suit Company, bankrupts. On certificate of review. Pétition for 
review dismissed, and order of référée affirmed. 

Harry S. Mesirov, of Philadelphia, Pa., for trustée. 
WiUiam M. Lewis, of Philadelphia, Pa., for bankrupts. 

THOMPSON, District Judge. A pétition in bankruptcy was filed 
against the présent petitioners on October 17, 1914, and on November 
25, 1914, they were adjudged bankrupts. 

The record shows that the merchandise which came into the hands 
of the receiver did not exceed in value $50. The receiver was elected 
trustée, and, as a resuit of an examination of the books of the bank- 
rupts, presented a pétition to the référée for an order upon the bank- 
rupts to turn over to him the sum of $32,107.87, alleging that they 
were fraudulently concealing and withholding the same from him. The 
référée examined Herman Bass, one of the partners, and an account- 
ant who had made an examination of the firm's books. From the évi- 
dence derived from the books, the accountant found that, on January 
1, 1914, only nine months before the pétition was fîled, the firm had 
on hand merchandise valued at $20,267.37. Adding to that the cost, 
as shown by the books, of merchandise purchased from January 1 un- 
til October 1, 1914, and the amounts expended for labor upon the 
goods purchased in making it up into salable merchandise, and giving 
crédit for the sales, less goods returned, and less 10 per cent, for over- 
head expenses, 10 per cent, for discounts and commissions, and 10 
per cent, for profits, the accountant showed there was unaccounted for 
upon the firm's own books a balance of $29,442.79. 

<g=5For otber cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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The accountant, in making the 30 per cent, charge for the items 
above referred to, based his calculations upon expérience in the cloak 
and suit trade for 20 years, as well as his expérience as an accountant. 
The bankrupts attacked the item of $20,267.37; Herman Bass testi- 
fying that in his opinion the value of merchandise on hand on January 
1, 1914, did not exceed $8,000. The référée accepted this testimony on 
behalf of the bankrupts as an admission upon their part that they had 
merchandise of the value of $8,000 on hand at that date, and found, 
making a libéral allowance in their favor, that at the time of the filing 
of the pétition in bankruptcy they had in their possession or under 
their control the sum of $17,000 belonging to the estate in bankruptcy. 
No explanation of the disposition of the money since the iiling of the 
pétition having been made, he found that it was still in their posses- 
sion or under their control, and entered an order that it be paid over 
to the trustée. 

[1-3] I fail to discover anj' error in the findings of fact of the 
learned référée. He resolved the doubt in favor of the bankrupts in 
allowing a réduction of over $12,000 in the value of the merchandise 
which their books showed was on hand on January 1, 1914. He al- 
lovi^ed every other item actually proved in favor of the bankrupts. 
Surely the books upon which a merchant relies in the case of original 
entries to prove his account against his debtor, and which show upon 
their face that they are kept in a regular way, présent the strongest 
kind of évidence against the party for whose benefit the accounts are 
kept. The burden of proof was shifted to the bankrupts to présent 
some évidence beyond the vague statements of one of the firm to ex- 
plain how an apparent balance on their books of over $29,000 dwindled 
to the paltry $50 worth of merchandise which came into the hands of 
the receiver. If there was any error in the case, it was in favor of the 
bankrupts in accepting as crédible their contention that the books were 
in error in showing the value of merchandise on hand on January 1, 
1914. The référée has considered the évidence carefully, and his tind- 
ings ought not to be disturbed, in tlie absence of a démonstration that 
a plain rnistake has been made. Epstein v. Steinfeld, 32 Am. Bankr. 
Rep. 6, 210 Fed. 236, 127 C. C. A. 54. 

The pétition for review is dismissed, and the order of the référée 
afifirmed. 



SOUTHERN COTTON OIL CO. v. ATLANTIC OOAST UNE R, CO. 

WADE V. SEABOAED AIR UNE RY. CO. 

(District Court, S. D. Georgia, E. D. May 2, 1919.) 

Nos. 1116, 1108. 

RAir.EOADS ®=>3%, New, vol. 6A Key-No. Serles^SEKvicE or Peocbss— Con- 
trol BY GOVEKNMENT. 

Under the presidentlal proclamation assumlnj? control of the railroads 
and the gênerai ordera of the Director General, the employés of the railway 
companies who continued In the service beeame the employés of the gov- 
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ernmeiit, and. service cannot be made on them as agents of the corpora- 
tion in actions for injuries caused wliile the railroads were privately op- 
erated. 

At Law. Separate actions by the Southern Cotton Oil Company 
against the Atlantic Coast Line Railroad Company, and by W. H. 
Wade, as administrator of James Henry Petit, against the Seaboard 
Air Line Railway Company. On traverse of the entry of service. 
Entries of service set aside. 

Geo. W. Owens, of Savannah, Ga., for plaintifï Southern Cotton 
Oil Co. 

Oliver & Oliver, of Savannah, Ga., for plaintifï Wade. 

Osborne, Lawrence & Abrahams, of Savannah, Ga., for défendant 
Atlantic Coast Line R. Co. 

Anderson, Cann, Cann & Walsh, of Savannah, Ga., for défendant 
Seaboard Air Line Ry. Co. 

BEVERLY D. EVANS, District Judge. Thèse cases were heard 
on the same day, and, as the point for présent décision is identical, 
they will be considered together. That point arises on a traverse of 
the entry of service, wherein service on the défendant corporation is 
stated as having been made by serving a designated individual as an 
agent of the défendant corporation. I find as a conclusion of fact, 
based on an agreement in the first case and upon a considération of 
the évidence submitted in the other, that the cause of action in each 
case originated prior to the Act for Fédéral Control of Railroads 
(Act March 21, 1918, c. 25, 40 Stat. 4SI [Comp. St. 1918, §§ 3115%a 
to 3115-%p]), and each suit was brought after the passage of that act 
and the taking over of the railroads thereunder by presidential procla- 
mation, and service was had on an agent in the employment of the 
government of the United States at the time of the service. The légal 
question presented is whether service on the agent of the government, 
engaged in the opération of the railroad of the carrier, under the 
facts stated above, constitutes service on tlie défendants, because of 
their former employment by them. 

Under the presidential proclamation of December 26, 1917, the pos- 
session, control, and opération of the railroads shall be exercised by 
and through William G. McAdoo as Director General. When the 
Director General assumed control, the acts of the former officers 
and employés, who retained their positions and conducted the détails 
of opération of the railroads, were the acts of the Director General. 
Rutherford v. Union Pac. R. Co. (D. C.) 254 Fed. 880. Their em- 
ployment by the Director General made them exclusively the servants 
or agents of the employer. There could be no divided allegiance as 
agents of the railroad corporation and of the Director General, so as 
to accomplish the purpose of Congress. The acts of Congress, the 
proclamation of the Président, and the gênerai orders of the Director 
General neither expressly nor by implication contemplated a dual 
agency of employés engaged in the opération of the railroads. AU 
moneys derived from the opération of carriers during fédéral control 
was declared to be the property of the United States. Act March 21, 
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1918, c. 25, 40 Stat. 457, § 12 (Comp. St. 1918, § 3115%?). In suits 
arising on causes of action occurring since December 31, 1917, and 
growing ont of the possession, control, and opération of any railroad 
by the Director General, service of process is made "upon operating 
officiais operating for the Director General of Railroads." General 
Orders No. 50 and 50-A. Thèse orders in effect designate the offi- 
ciais of a railroad company engaged in the opération of the railroad 
as the agents of the government. 

It has been held hy the Suprême Court of Georgia that an agent 
employed in the opération of a railroad under a receiver, who has 
possession of the road, in conséquence of a seizure by the Governor 
for nonpayment of interest on bonds which the state had indorsed, is 
not the agent of the corporation. Cherry v. North & South Railroad 
Co., 59 Ga. 446; Steamship Co. v.Wilder, 107 Ga. 226, 33 S. E. 179. 

The agents sought to be served in thèse cases had ceased to act for 
the corporation in the opération of the railroad. The corporation 
was out of control of the railroad, was out of possession, and had 
nothing for a superintendant or station agent to do. The former 
agents had ceased to be agents of the corporation pending fédéral 
control, and had become agents of the government. Hence service on 
the government's agents was not service on the corporation's agents, 
and the corporation has not been served under the Georgia statute, 
which permits service on a corporation by serving its agent. 

An appropriate order will be taken in each case. 



In re THOMPSON. 

(District Court, W. D. Washington, S. D. September, 1018.) 

Bankeuptcy <S=>320 — Claims Pkovaisle — Contingent Claim — Subsceiption 
fob cobporate stock. 

Wliere a corporation had made an assignment for beneflt of credi- 
tors before the pétition in banlvruptcy was flled against a stocliliolder, 
tlie latter's liability for the différence iietween the amount of his stock 
subscription and tlie value of property transferred in payment thereof ha<l 
ceased to be contingent, tliough not yet liquidated, since tlie corporatc 
debts for which a subscription would be a trust fund were then capable 
of détermination, and the receiver of the corporation can prove a daim 
for sucli liability against the bankrupt's estate. 

In Bankruptcy. In the matter of the bankruptcy of Peter Thomp- 
son. On pétition to review referee's order sustaining a demurrer to 
a claim. Order reversed, and demurrer overruled. 

See, also, 242 Fed. 602. 

Leopold M. Stern, of Seattle, Wash., for receiver. 
W. W. Keyes, of Tacoma, Wash., for trustée. 

CUSHMAN, District Judge. Proof of debt was ofïered on ac- 
count of the unpaid stock subscription of the bankrupt in Peter 
Thompson Company, a corporation, as evidenced by an order in 
the state court, making a call and assessment upon Peter Thompson 
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in the receivership proceeding, pending in that court, of Peter 
Thompson Company, a corporation. 

The order shows that Peter Thompson appeared at the hearing, 
which consummated in the court's finding his stock subscription un- 
paid in that company to the amount of $8,500.00, for which the re- 
ceiver of that company now makes claim against the bankrupt estate 
of Peter Thompson. No question is made of the method pursued 
in the state court in determining the question of liabihty on such 
stock subscription. The référée, upon demurrer of the trustée to 
the proof of debt, concluded: 

"That Thompson's contract for liis subscription was complète, tliat liis eon- 
tract was fiilly execute',1, and tliat tliis claim must rest upon tlie judsnient 
of a court declariiig the coutract of subscription not perfoi'ined. Wlien a 
claim must dépend upon the action of a court for its very existence, as this 
does, the référée was of tlie opinion that it fell within the rule of contingent 
clairns and was not provable against this estate. On the point that a claim 
must he owing at tlie date of adjudication or of filing the pétition in bank- 
ruptcy, trustee's counsel cites Zavelo v. Reeves, 227 TJ. S. 627, 33 Sup. Ct. 
365, 57 L. Ed. 676, Ann. Cas. 19141). 664, 29 Am. Bankr. Kep. 493, which 
holds that the claims must he in existence at that time to be provable under 
section 63 (Act July 1, 189S, c. 541, 30 Stat. 562 [Comp. St. § 9647])." 

The subscription of Peter Thompson for stock in the Peter Thomp- 
son Company, a corporation, prior to his bankruptcy, was the cré- 
ation of a debt. Whether it was fully paid or not by the property 
which he turned over to the corporation was a question to be deter- 
mined upon the Hquidation of the claim on account of the stock 
subscription, and the only thing in the nature of a contingency in- 
volved would be the amount, if any, of the debts of the corporation, 
for the payment of which the stock subscription would be a trust 
fund. This, as shown by the referee's certificate, had ceased to be 
a contingency incapable of détermination prior to Peter Thompson's 
going into bankruptcy — ceased by reason of the assignment for the 
benefit of creditors of Peter Thompson Company, a corporation, 
which assignment was, without interruption, followed by the receiv- 
ership proceeding, ail antedating the bankruptcy of Peter Thompson. 
It had ceased to be "contingent," in the sensé of liable to occur, at 
the time of filing the pétition. It had occurred, and already had come 
to pass, and ail that was lef t was to détermine that which had already 
occurred. 

The référée is reversed, and the demurrer overruled. 



In re BIG FINES LIMK & TRANSPORTATION CO. 

(District Court, S. D. Califomia, g. D. March 3, 1919.) 

No. 3264. 

1. Bankbuptcy <®=>60 — Act of Bankruptcy— "Appued" for Receiveb— Con- 

SE>'T TO AppOIXTMENT. 

Under Bankruptcy Act July 1, 1S9S, § 3a, cl. 4 (Comp. St. § 0587), niaking 
It an act of bankruptcy that one, being insolvent, lias applied for a receiv- 
er, "applied" cannot be construed to mean applied for or consented to, so 

<g=For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ias to authorize bankruptcy proceedings agalnst one who stipulated that 
a receiver might be appointed in a suit brought against him by creditors. 
2. Evidence <S=5318(8) — Heaesay— Statembnts in Pleadings. 

Allégations of insolvency in a complaint by creditors for the appoint- 
ment of a receiver, not admitted to be true by tlie défendant, tliough he 
consented to the appoiiitrnent of tlie receiver, are tiearsay, and not com- 
pétent to establisli insolvency in bankruptcy proceedings against défend- 
ant. 

Proceeding to hâve the Big Fines Lime & Transportation Company 
adjudicated an involuntary bankrupt. On exceptions to the report of 
the spécial master. Exceptions sustained, and pétition dismissed. 

Gale & Cobb, Norman A. Bailie, and Thomas A. Sanson, ail of Los 
Angeles, Cal., for alleged bankrupt. 

Alfred Wright and Ovila N. Normandin, both of Los Angeles, Cal., 
for petitioning creditors. 

John O. Bender, of Los Angeles, Cal., for intervening creditors. 

TRIPPET, District Judge. [1] This case requires an interpréta- 
tion of subdivision 4, par. "a," § 3, Bankruptcy Act July 1, 1898, c. 
541, 30 Stat. 546 (Comp. St. § 9587). That provision provides that 
a person "being insolvent, applied for a receiver. * * * " In this 
case the alleged bankrupt did not apply for a receiver. A suit was 
instituted against the bankrupt by one Rickershauser, in which the 
appointment of a receiver was prayed. Other creditors came in and 
then ail parties stipulated that a receiver might be appointed. No 
receiver, however, was appointed. So the case cannot fall under the 
latter part of said subdivision 4. 

The petitioning creditors désire the court to hold that the word "ap- 
plied" means applied for or consented to the appointment of a receiv- 
er. The alleged bankrupt hère did nothing in that case but consent 
to the appointment of a receiver. If Congress meant that, if a person 
consented to the appointment of a receiver, it should be made an act 
of bankruptcy, it might easily hâve so stated. The cases relied upon 
by the creditors are cases wherein the application for a receiver was 
made on behalf of the bankrupt, or where the bankrupt actually peti- 
tioned for the appointment of a receiver. 

[2] The proof in this case, however, fails to show that the alleged 
bankrupt was insolvent. The only évidence offered of insolvency was 
the allégations in the complaint in the case of Rickershauser against 
the alleged bankrupt. There was no stipulation in that case that the 
allégations in the complaint were true. There was no ansv\'er con- 
fessing that they were true, and there was no finding of the court that 
they were true. They are, therefore, but the mère assertions of a third 
party, and are controlled by the rule concerning hearsay évidence. 

The exceptions to the report of the spécial master will be sustained, 
the pétition dismissed, the master allowed $35 for reporter's fées, and 
the spécial master allowed the sum of $200 for his services in this 
behalf, ail to be taxed against the petitioning creditors. 

igsBÎTor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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NUECES VALIiEY TOWN-SITE CO. v. McADOO, Dlrector General of 

Railroads, et al. 

(District Court, W. D. Texas. April 15, 1919.) 

No. 215. 

1. CotTETa ©=5293 — Fedeeal Courts— Suit under Fédérai. Constitution and 

Laws— "Aejsing under Constitution and Laws of United States." 

Suit against the Director General of Railroads and those under Mm, 
in control and opération of railroads pursuant to acts of Congress and 
proclamation of Président, to enjoin change of location of certain of hls 
employés, is one arising under the Constitution and laws of the United 
States, within the jurisdiction of fédéral courts. 

[Ed. Note.— For otlier définitions, see Words and Phrases, First and 
Second Séries, Arise — Arising.] 

2. Eailboads <g;=55y2. New, vol. 6A Key-No. Séries — Fedeeal Contkol— In- 

TEKFEKENCE BY IN.JUNCTION. 

Control of opération of railroad by restraining order or injunction is 
within the prohibition of Act March 21, 1918, c. 25, § 10 (Comp. St. 1918, 
§ 3115%.i), against interférence with the possession of the Director Gen- 
eral of tlie property by any process. 

3. Kaileoads ®=55i^, New, vol. 6A Key-No. Séries — Fedeeal Control — "In- 

consistent" Uaws and Uiabilities. 

Within Act Mardi 21, 1918, c. 25, § 10 (Comp. St. 1918, § 3115%j), pro- 
viding that carriers under fédéral control shall be subject to ail laws 
and liabilities as common carriers, except so far as inconsistent with 
the act or any order of the Président, any law or asserted liability whieh 
would oijerate to take the possession and control of the railroad property 
eut of the hands of the govcrnment would be so inconsistent. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Inconsistent.J 

4. Railroads ©=55%, New, vol. 6A Key-No. Séries — Fédéral Control— Suit 

AGAINST Director General. 

A suit against the Director General of Railroads, involving his right 
to direct and control opération of the property in his possession, is not 
one against the carrier, permltted by Act March 21, 1918, C 25, § 10 
(Comp. St. 1918, § 3115%j), while it is under fédéral control. 

5. Courts <S=>328(1) — Fédéral Courts— Juetsdiotion—Amount in Contro- 

VERSY. 

That the amount in controversy exceeds $3,000 sufflclently appears by 
showing that the saving to the Railroad Administration by the acts 
sought to be enjoined will be $400 per month ; government control, unless 
relinquished by the Président, extending by provision of Act March 21. 
1918, c. 25, § 14 (Comp. St. 1918, § 3115%n), till 21 months after peace is 
declared. 

6. Evidence <©=;>23(1) — .Iudicial Notices-Déclaration of Péage. 

The court judicially knows that peace has not been declared. 

7. Railroads ®=>5y2, New, vol. 6 A Key-No. Séries — Fédéral Control— 

Teansferrtng Employés. 

Preventing the Director General of Railroads from transferring hls 
employés from one point to anotlier, and from regulating their duties, 
would to tliat estent be to take the control, possession, use, and opération 
of the properties out of his hands, in contravention of the terms of Act 
March 21, 1918, c. 25, §§ 10, 11 (Comp. St. 1918, §§ 3115%], 3115%k), and 
of the entire spirit and purpose of the act. 

^ssFor other cases see same toplo &. KBY-NUMBBR In aU Key-Numbered Dlgests & Indexes 
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8. Railroads i©=>5%, New, vol. 6A Key-No. Séries — Fédéral Control— State 
Police Régulations. 

Provision of Act Mardi 21, 1918, c. 25, § 15 (Comp. St. 1918, § 3115%o), 
that the act shall iiot be coiistrued to Impair lawful police régulations 
of States, means that ordinary police régulations shall remain effective, 
exeept in so far as tliey are in eonflict with the express provisions of 
the act, and does not allow effect to any state régulation inconsistent 
with the coiitrol of railroads by the governinent, given it by the act. 

In Equity. Suit by the Nueces Valley ToAvn-Site Company against 
W. G. ÂIcÀdoo, Director General of Railroads, and others. On mo- 
tions to remand to state court and to dissolve state court's restrain- 
ing order. Motion to remand overruled; motion to dissolve sus- 
tained. 

On the 24th day of December, A. D., 1918, the Nueces Valley Town-Site 
Company, joined by certain résidents and property owners of Atascosa coun- 
ty, Tex., flled suit in the state district court of tliat county against W. G. 
McAdoo, Director General of Railroads of the United States, H. F. Ander- 
son, superintendent of the San Antonio, XJvalde & Gulf Railroad, F. L. I^wis. 
assistant superintendent of transportation, O. W. Ridenour, trainmaster 
and ohief dispatcher, and M. J. Vaughan, W. W. Hoffman, and J. J. Kearns, 
dlspatchers, alleging that dnring the period of war between the United 
States of America and the empire of Germany Congress had duly author- 
Ized the taklng over and operating of the railroads under the direction of 
the Président, and that pursuant thereto the United States Railroad Admin- 
istration was organized ; that the défendant W. G. McAdoo was appolnted 
Director General of Railroads, and had taken over the opération and con- 
trol of the San Antonio, Uvalde & Gulf Railroad, which railroad was being 
operated, nianaged, and controlled nnder the direction of the Director Gen- 
eral ; that the défendants were threatening to remove the permanent divi- 
sion headquarters of the San Antonio, Uvalde & Gulf Railroad from North 
Pleasanton, in Atascosa county, to sonie point outside of Atascosa county, 
or, if they were not threatening to remove the entire permanent division 
headquarters, they were threatening to remove an essential and important 
l)ortion and part thereof from North Pleasanton, in Atascosa county, to 
some outside point, and that défendants were also threatening to remove 
the machine shops of sald railroad from North Pleasanton to some point 
outside of Atascosa county. 

It was alleged that at a date long prior to the assumption of control of 
said railroad properties, to wlt, on November 18, 191.3, the complainant 
Nueces Valley Town-Site Company had convoyed certain properties in the 
town of Nortii Pleasanton to the San Antonio, Uvalde & Gulf Railway Com- 
pany by deed of that date, copy of which is attached to the pétition, which 
deed récites as a considération; "The sum of ten and no/100 dollars to us 
in hand paid by the San Antonio, Uvalde & Gulf Railroad Company, and in 
considération of the location and establishment of the permanent division 
headquarters of the San Antonio, Uvalde & Gulf Railroad System, and the 
permanent location and opération of machine shops adéquate to the mainte- 
nance of said San Antonio, Uvalde & Gulf Railroad System as now operated, 
embraclng approximately 320 miles of main Une railroad." It was alleged 
that this deed constituted a contract hetween the Nueces Valley Town-Site 
Company and the San Antonio, Uvalde & Gulf Railroad Company to perma- 
nently maintaln the division headquarters and machine shops of that Com- 
pany at North Pleasanton, and that under the provisions of article C423 
of the Revlsed Statutes of the state of Texas this contract was binding upou 
the Director General of Railroads and his agents. 

It was further alleged that the state of war In existence at the time the 
railroad properties of fhe corporation were taken over for opération and 
management and control by the United States Railroad Administration and 

<@S3For other cases see same topic & KEY-NUMBBR in ail Key«Nuinbered Dlgests & Indexes 
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tlie Dlrector General (liereof had l)ecn coneluded, and tliat tlie taking over ot' 
said rallroad aiul the authority to nuiiiage, oi>erate, aud coiitrol the same by 
the Rallroad Administrarion of the T'nited States and the Dlrector General 
was llmlted to 21 nionths after eoiM-lusion of peace, and was not inteuded 
to be pei'niauent in Its nature, and that there had been no action taken by 
Conf^rpss looking to the iiei'iuanency of siich authority, and thaC to tlie con- 
trary there exists chaos and uncertainty at the présent time as to whether or 
not the rallroad properties should be in the Iniiuediate future returned to 
their owners for thelr opération, management, and eontrol, or whether the 
perlod of time now existlng as flxed by Congress would be later extended. 

A restralning order was asked, restraining the Dlrector General, hls serv- 
ants, agents, and employés, from taking any stops looking to or from re- 
moving any part of the division headquarters or machine shops of the San 
Antonio, Uvalde & Gulf Rallroad from the town of North Pleasanton, in 
Atascosa county, to any point outside of said town, aud that upou hearing 
teni])orary Injunction be awarded continuing siach restraining order untll final 
hearing, upim which hearing it was asked that the injunction be made per- 
manent. 

This pétition was presented to the jiidge of the Eighty-First judicial. dis- 
trict of Texas, who, on the 2.'îd day of December, A. D. 1918, made Ms ex 
parte restraining order, restraining the Dlrector General, hls agents, serv- 
ants, and employés, from taking any steps to remove any part of the divi- 
sion headquarters or shops <if tîie San Antonio, T'valde & (îulf Rallroad as 
thon maintained at North Pleasanton. Atascosa county, Tex., from said place 
to any other place, until the further orders of the court. 

The défendants in due time filed thelr pétition and bond for removal of 
the cause to this court, upou the ground that the suit was one against offlcers 
of tlie Tlnited States governnient. that it arlses under the Constitution and 
laws of the TJnlte<l States, and that the matter and aniount in dispute ex- 
ceeds the sum of .?;r!,000, exclusive of interest and costs. 

A certified copy of the record in the state court havlng been regularly 
filed in this court, the Director (Mènerai and bis codefendants, bis agents 
and employés, flled answer, admltting the allégations of the i^etition that 
défendants were In possession of the property of the San Antonio, Uvalde 
& Gulf Rallroad Company under and by vlrtue of the acts of Congress and 
the proclaniatlons of the Président in that regard, and had been in such 
possi>ssion since the Ist day of .lanuary, A. D. 1918, and alleging that Walker 
D. Hines, the succcssor of W. (i. McAdoo,. Director General of Railroads un- 
der the United States Rallroad Administration, is an ollicer of and in the 
employ of the governnient of the United States in charge of operatlng the 
rallroad, and that the other défendants at the time of the liling of the suit and 
at the présent time are enii)loyés of the United States under the Director Gen- 
eral, and are engaged in the opération of said rallroad properties, and that in 
the efficient and économie opération of said proi>erties it was the intention 
of the Director (Jeneral to removt! certain employés of the Dlrector General, 
to wit, bis assistant su])erlntendent of transportatlon and several telegraph 
operators, to the eity of San Antonio, wbere they cOuld work jointly in 
the operathiu of the San Antonio, Uvalde & Gulf Rallroad properties and 
the iiroperties of tlie San Antonio & .\ransas Pass Rallway Company, also 
in the possession and under the eontrol and being operated by the Dlrector 
General ; that the consolidation of thèse dutles would resuit in a saving of 
opei-ating expenses of .^400 per nionth, and promote the efflclency of such 
opération ; that the eni])loyés of the Dlrector (jeneral thus removed from the 
town of North Pleasanton constituted but a small part of the force of em- 
ployés at the North Pleasanton division, and that It was not Intended by 
the Director General to remove the machine shops from that point. It was 
further alleged that the relief sought would dlrectly Interfère with the pos- 
session, eontrol, and opération of the properties by the Dlrector General, and 
that the restralning order issued by the state judge operated to interfère 
W'ith and Impede the poss(!SSlon, use, opération, and eontrol of the properties 
by the United States government under the Director General. 

The answer Is duly verlfled under oath, anû an order was asked dissolvlng 

257 F.— 10 
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Ihe restraining order of the district judge of Atascosa county of December 
2.3, 1018. 

Subséquent to the filing of said answer in this court, plaintiffls flled motion 
to remand the suit to tlie state court, and the case is uovv before me upou 
plalntiff's motion to reniand, and defendant's motion to dissolve the restrain- 
ing order above mentioned. 

W. W. Walling, of San Antonio, Tex., and J- D. Dodson, of Laredo, 
Tex., for complainant. 

Mason Williams, of San Antonio, Tex., and Baker, Botts, Parker 
& Garwood, of Houston, Tex., for défendants. 

WEST, District Judge (after stating the facts as above). [1] It 
is not seriously questioned that the suit arises imder the Constitution 
and laws of the United States. It is brought directly against the 
Director General of Railroads, and the pétition clearly allèges that the 
Director General, his agents and employés, acting in behalf of the 
government of the United States, pursuant to the acts of Congress 
and proclamations of the Président, are in the actual control and 
opération of the properties. The pétition allèges that the state of 
war which induced the passage of the acts of Congress had ceased, 
and that there is no further necessity for such control, alleging also 
that the acts of the Director General in undertaking to change the 
location of certain of his employés are not to the public interest and 
are in violation of a certain alleged contract made with the corpora- 
tion ow^ning the railroad properties, which it is contended is binding 
upon the Director General and has efïect to limit his right of control 
of the railroad properties in his possession. 

That such a suit is one arising under the Constitution and laws of 
the United States is clear. It has been often held that suit by or 
against a corporation of the United States is a suit arising under the 
Laws of the United States. Osborn v. U. S. Bank, 9 Wheat. 738, 
6 L. Ed. 204; Pacific Railroad Removal Cases, 115 U. S. 1, 5 Sup. 
Ct. 1113, 29 L. Ed. 319. In thèse cases it is said that the charter 
of incorporation, not only créâtes it, but gives it every faculty which 
it possesses. The power to acquire rights of any description, to 
transact business of any description, to make contracts of any de- 
scription, to sue on those contracts, is given and measured by the 
charter, and that such charter is a law of the United States. Àll the 
f aculties and capacities possessed by fédéral corporations are derived 
from their acts of incorporation, and ail their doings arise out of 
those laws, and therefore suits by and against them are suits arising 
under the laws of the United States. Hère the Director General, 
under the acts of Congress and the President's proclamations, is 
placed in the exclusive possession of, and is engaged, under the 
terms of the acts of Congress and the President's proclamations, in 
the direction, control, and opération of the properties. Every power 
which he exercises and every right which he has is derived from the 
laws of the United States. 

The tenth section of the Act of March 21, 1918, c. 25 (Comp. St. 
1918, § 3115%j), specifically provides that no process, mesne or final, 
shall be levied against any property under fédéral control; and the 
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eleventh section (section 3115%k) makes it pénal for any person to 
interfère with or impede the possession, use, opération, or control of 
any railroad property taken over by the Président. The pétition iin- 
equivocally shows that the purpose of the suit is to interfère with 
the possession, control, and opération of the property by restraining 
the Director General from removing telegraphers and other employés 
from one place on the property to another place, and thereby take 
the management and control of the property out of the hands of the 
Director General and place it in the control of the district court of 
Atascosa county. In Bryant v. Robinson, 149 Fed. 321, 79 C. C. A. 
259, it was held that a suit against a postmaster, growing out of his 
acts as a postmaster, arose under the Constitution and laws of the 
United States. In Bachrack v. Norton, 132 U. S. ii7, 10 Sup. Ct. 
106, 33 Iv. Ed. Z77, an action on a marshal's bond to recover dam- 
ages for wrongful levy of an attachment issued out of the Circuit 
Court of the United States arose under the Constitution and laws 
of the United States. See, also, Feibelman v. Packard, 109 U. S. 
421, 3 Sup. Ct. 289, 27 L. Ed. 984; Sonnentheil v. Moerlein Brew- 
ing Co., 172 U. S. 401, 19 Sup. Ct. 233, 43 h. Ed. 492. The under- 
lying principles of the fédéral jurisdiction are clearly and ablv dis- 
cussed in Re Neagle, 135 U. S. 1, 10 Sup. Ct. 658, 34 L. Ed. 55.' 

In United States Railroad Administration v. Burch (D. C.) 254 
Eed. 140, the proposition was directly involved and directly ruled 
ufwDn. A judgment had been obtained against the Atlantic Coast Line 
Railroad Company in a state court of South Carolina, after assump- 
tion of government control, upon a cause of action arising prior to 
that period. It had been levicd upon certain real estate, and the 
Director General brought suit in the District Court of the United 
States to enjoin further proceedings under the exécution. The Juris- 
diction of the fédéral court was contested, but sustained; Judge 
Smith (page 145) saying: 

"The défendant in liis return to the rule has ralsed the question that this 
court has no .iurisdielion of the pause, and cannot enjoin a sale under exécu- 
tion under a judgment in a state court. Inasmueh as tins question is a ques- 
tion arising in a case which asks l'or Ihe enforeenient of a right claimed to- 
exlst and be gi\'en under the tenus of an act of Gongress, It is évident ly an 
action of a civil nature in equity, brouglit by an oflicer of the United States 
authorized to sue, and arising under tlie laws of the United States, where it 
app^ars upon the face of the hill of coTnr>laint that the right claimed by the 
p'alntiff and sought to be enforcod arises by virtue of and under a statute 
of tlie United States. The qu';'Slif)n whether or not final process eau be 
levied against this property is ono that arises under the vory terms of the act 
of March 21, 1918; nor is the position that this court has no jurisdiction to 
.stay the exécution of a judgment recbvered in the state court weîl taken. 
It has been laid down that: tiie United States courts, by virtue of their gênerai 
equity powers, hâve jurisdiction to enjoin the enforcement of a judgment in 
the state court upon usual principles under which courts of equity will en- 
join the enforcement of a judgment. Simon v. So. Ey. Co., 236 U. S. 115, 35 
Sup. Ct. 255, 59 L. Ed. 492. * » * 

"Further, the spécial statutory exemption from process, created by the 
act of Mareh 21, 1918, raust be constrUed in connection with the provision of 
section 265 of the Judiclal Code of the United States [Comp. St. § 1242], as 
modifying the language of that section, and creatlng another exception, un- 
der which the attemptcd enforcement of the mesne and final process from 
a state court may be restrained in proper cases." 
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While the relief sought in that case was denied upon the ground 
that the property levied upon was not in tlie possession of the Di- 
rector General, the jurisdiction of the court to issue the injunction 
was clearly sustained. 

[2] The act of March 21, 1918, specifically prohibits the interfér- 
ence with the possession of the Director General of the property by 
any process, mesne or final, and the control of the opération of the 
road by restraining order or temporary or permanent injunction is as 
much an interférence with that possession and control as if the 
roadbed were levied upon by attachment or exécution. 

[3, 4] It is contended, however, that the provisions of section 10 
of the act of March 21, 1918, to the efifect that carriers under féd- 
éral control shall be subject to ail laws and liabilities as common car- 
riers whether arising under state or fédéral laws, or at common law, 
except in so far as may be inconsistent with the provisions of that 
act or any other act applicable to such fédéral control or any other 
order of the Président; that actions at law or suits in equity may 
be brought by and against carriers and judgments rendered as novv 
provided by law, and that in any action at law or suit in equity against 
the carriers no défense shall be made thereto upon the ground that 
the carrier is an instrumentality or agency of the fédéral government, 
nor shall any such carrier be entitled to hâve transferred to a féd- 
éral court any action instituted by or against it which action was 
not transférable prior to fédéral control, etc., operate to change the 
rules heretofore established and indicate an intention upon the part 
of Congress to limit the jurisdiction of fédéral courts under pre- 
existing laws. It is sufficient answer to this contention to say that 
any law or liability or asserted liability which would operate to take 
the possession of the property out of the hands of the United States 
government would be inconsistent with the act of March 21, 1918, and 
inconsistent with the orders of the Président by and under which he 
has assumed full possession and control of the properties. It is a 
f urther complète answer to this contention that this suit is not against 
the San Antonio, Uvalde & Gulf Railway Corporation, the owners of 
the properties, but is a suit direct against the agent of the Président 
and of the Secretary of War. It is not a suit which involves any 
common carrier liabilit}' either of the owning corporation or of the 
Director General, but is a suit against the Director General directly 
involving his right to direct and control the opération of the property 
in his possession. 

[5, 6] The proposition is made that the amount in controversy 
does not exceed $3,000. The pétition for removal shows that the 
amount in controversy exceeds $3,000 exclusive of interest and costs. 
In addition to this, it is shown that the saving to the Railroad Ad- 
ministration by reason of the acts sought to be enjoined will be at 
least $400 per month. The act of Congress provides that the period 
of government control shall extend until 21 months after peace is 
declared. The court judicially knows that peace has not been de- 
clared and the fact that the Président has power to relinquish any 
System from governmental control cannot affect the proposition that 
the period of control is fixed by section 14 (Comp. St. 1918, § 3115%n) 
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for the period mentioned; that is to say, for 21 months after the 
termination of the war. It sufficiently appears, therefore, that the 
amount in controversy is in excess of $3,000, exclusive of interest and 
costs. 

It follows from the foregoing that the motion to remand must be 
overruled. 

[7] The allégations of the pétition, the sworn statements of the 
answer which are not denied, and the évidence presented by affidavit 
show without controversy that the purpose of the Director General, 
the exécution of which purpose is suspended by the restraining order, 
is merely to remove a division superintendent and several telegraph 
operators, on the railroad property involved, from North Pleasanton 
to San Antonio where they will engage in joint work for this property 
and another railroad property also under the control of the govern- 
ment, from which will resuit economy and increased efficiency of 
opération. Should the State court prevent the Director General from 
transferring his employés from one point to another, and from regu- 
lating their duties it would, to that extent, be to take the control, 
possession, use, and opération of the properties out of the hands of 
the Director General in contravention of the terms of both sections 
10 and 11 of the act as well as the entire spirit and purpose of the 
act. No court, either state or fédéral, can interfère with or control 
the discrétion of the Director General as to the opération of thèse 
properties, and any action directly interfering with his possession and 
control of the property is specifically forbidden by Congress. 

[8] It is contended, however, that section 15 of the act (Comp. St. 
1918, § 3115%o) which is to the efifect that it shall not be construed 
to impair the lawfiil poHce régulation of the state has the effect to 
subject the possession of the govemment to .the opération of such 
state statutes as article 6423 which provides that the gênerai offices 
of every railroad company chartered in this state shall be maintained 
permanently at the place named in its charter or at such place as it 
shall hâve contracted or agreed to maintain them. The proper con- 
struction of section 15 is that ordinary poHce régulations of the state 
shall remain effective, except in so far as the same are in conflict with 
the plain and express provisions of the act of Congress. Under that 
act, the possession, use, control, and opération of the railroad prop- 
erty is placed with the government and its officers, and no state rég- 
ulation inconsistent with such évident purpose can be effective. It 
may be said, however, in this connection that article 6423 upon which 
complainant relies applies to the corporation which is not a party 
to this suit, and further that it has no application to divisional head- 
quarters, and makes référence only to gênerai offices and to machine 
shops, neither of which are involved in this case. As to whether a 
mère recitation in the deed to the San Antonio, Uvalde & Gulf Rail- 
road Company as a considération that that corporation agreed to 
permanently maintain its division headquarters at North Pleasanton 
is a contract which could be specifically enforced against the cor- 
poration, if it were in possession of the property itself is not decided. 
Article 6423 affords no justification whatever for the enforcement by 
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injunctive process against the Director General of a contract raade 
with the corporation to maintain divisional headquarters at a par- 
ticular point. The Constitution of the state of Texas forbids the 
consoHdation of parallel and competing raiiways. This constitutional 
provision doubtless rests upon the broad pohce powers of the state. 
Nevertheless ail of the raiiways of the state are, under the act of 
Congress, Consolidated for the period declared in the act for the 
purpose of governmental opération, and it is not thought that the 
acts of the Director General in effecting this consolidation or other- 
wise in the control, use, and opération of thèse properties can be 
controlled by an appeal to the police powers of the state. 

The motion to dissolve the restraining order must be sustained. 



MUIR V. MORRIS et al. 

(District Court, I>. Oregon. Aprll 21, 1919.) 

No. 7413. 

1. JuDGMENT ©=828(1) — Bar bt Prioe Action— Nonsuit. 

Since a judgment of nonsuit in a law action does not bar a subsé- 
quent suit or action for the same cause in tlie state court, a judgment 
of nonsuit in tlie state court does not bar a subséquent suit in the 
fédéral court for practically the same cause. 

2. Co:ntracts <©=>28(3) — Evidence to Establisii Parol Conteact— Suffi- 

CIBNCY. 

Evidence held insufficient to establish a paroi agreement by défendants, 
contingent upon tlie success of certain enterprises, to pay further com- 
pensation to complainant's testator for liis services as their gênerai 
counsel and confldential adviser, or a subséquent agreement under which 
they set aslde and held in trust for him stock in a corporation as such 
further compensation. 

In Equity. Suit by Jane W. Muir, executrix of the will of William 
T. Muir, deceased, against James H. Morris and Fred S. Morris, co- 
partners as Morris Bros., and James H. Morris and Fred S. Morris. 
Decree for défendants. 

Some time during the year 1901 Morris & Whitehoad, Bankers, a corpora- 
tion of Denver, Colo., doing business in Portland, Or., became interested in 
the promotion of a local corporation, known as the Portland City & Oregon 
Railvvay Company, and of the construction of a Une of railway between 
Portland and Oregon City. The corporate nanie of this Company was after- 
wards changed to the Oregon Water Power & Railway Company. James H. 
and Fred S. Morris and Julius Ohrlstensen were interested as stockholders 
in the Morris & Whitehead, Bankers, corporation. This company continued 
in business until about the 24th of November, 1902, when a eopartnership was 
formed between James II. Monls, Fred S. Morris, and Julius Christensen, 
under the firm name of Morris Bros. & Christensen. The several interests 
of the parties in this eopartnership and its properties vi'ere as foUows: 
James H. Morris, 40 per cent. ; Fred S. Morris, 40 per cent. ; and Julius 
Christensen, 20 per cent. 

This flrm took over ail the properties of Morris & Whitehead, Bankerfe, 
and assumed ail its liabilities. The flrm continued iu opération until it 
was dissolved about July 1, 1905. The flrm of Morris Bros., consisting of 
James H. and Fred S. Morris, was organized about this time, and took over, 

ig^^jFor other case» see same topic & KBY-NUMBER in ail Key-Numbered Dlget-ts & Indexe» 
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on dissolution of the firm of Morris Bros. & Ohristensen, part of its proper- 
ties and assumed part of its indebtedness. Ail tliese corporations and fli'ms 
were interested and had part in the promotion of the Une of railway afore- 
said in belialf of the Oregon Water Power & Itailway Company. Thèse con- 
cerns also engaged in the promotion of other corporations in this state and 
In Washington, and the enterprises for which they were organized, siich as 
the Roseburg Water & light Company, tlie Grants Pass New Water, Light & 
Power Company, and the Chehalis Water Company. They also engaged in. 
the business of buying and selling stocks and bonds and other securities. 

William T. Muir was employed by thèse concerns, namely, Morris & White- 
head, Bankers, Morris Bros. & Christensen, and Morris Bros., as thelr at- 
torney and confidential adviser. Fred S. Morris was the manager in charge 
of Morris & Whitehead, Bankers, in Portland, when the employment was 
first agreed upon, and that eraployment was continued wlth about the same 
understanding with the succecdiug lirms, as they each came into existence. 

Briefly stated, it is the theory of the bill of complaint, which is very 
lengthy, but skillfuUy drawn, that Muir was employed at a small, but in- 
ade(iuate, salary, with the understanding and agreement on the part of the 
employers that, as the several enterprises which thèse firms were engaged in 
promoting proved successful, he should become entitled to and receive an in- 
terest in the property, shares of stock, profits, and business of such concerns, 
and particularly in that of the Oregon Water Power & Railway Company, 
the particular interest in such property, profits, and business not being at 
the time of the employment expressly stated, specified, or agreed upon, but 
to be tliereaf ter determined and fixed by the employers ; that about November 
7, 1904, or prior thereto, it was agreed by and between the members of the 
firm of Morris Bros. & Christensen, through an understanding that they 
then arrived at, that 1,000 shares of .such stock should be issued to aud 
become the property of Muir, but that the stock was not then issued ; that 
some time prior to July 1, 1905, the said Morris Bros. & Christensen, acting 
at the time through the several members thereof, agreed \jpon such further 
compensation to be rendered Muir for bis services as attorney for and confiden- 
tial adviser of the said several corporations and fimis, which was 1,000 shares 
of stock in the Oregon Water Power & Railway Company, to be and which 
was then set apart to James H. Morris and Fred S. Morris, to be held by 
them in trust for and for the use and beneflt of Muir ; that at the time this 
understanding was had and the agreement entered into by and between the 
members of the tirm of Morris Bros. & Christensen, such members were 
conteniplating and were then arranging for the final dissolution of the firm, 
a preliminai-y agreement looking to that end having been tlieretofore, to 
wit, on January 31, 1905, entered into, providing for the consummation of 
such dissolution on July 1, 1905, and that the considération for the trust 
agreement moving to the parties was the division of the assets of the firm 
between the individual members thereof, and the assumption by the Morris 
Bros, of the ))ayment of a portion of the indebtedness of the firm, and 
by Christensen of another portion of such indebtedness; that the agree- 
ment so entered into relative to the Morris Bros, holding the said 1,000 
shares of stock in trust for the use and benefit of Muir was entered into 
and so consummated Independently of and aside from any writteu agreement 
of the parties had or made looking to and in consummation of final dissolu- 
tion of the firm, and the disposai and distribution of its assets, and vvas 
not a part of nor embraced in such written agreements, nor did It constitute 
any considération upon which the same, or any of them, were based ; that 
subsequently, to wit, on or about the 27th day of April, 1906, the firm of 
Morris Bros, sold and disposed of practically ail the shares of stock of 
the Oregon Water Power & Railway Company, including the 1,000 shares 
which it held in trust for Muir, to the Portland Railway, Light & Power Com- 
pany, for the sum of if65 per share, and hâve not since accounted to the 
said Muir, or the complainant herein, for the sum of $65,000 so received by it 
for said 1,000 shares of stock. Wherefore a decree is prayed requiring de- 
fendants to account to complainant for said sum of $65,000, and légal interest 
thereon from April 26, 1906, and for the costs and disbursements of the suit. 
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It should be explained In thls connection that W. H. Hurlburt and George 
I. Brown, who were also in tlie employ of thèse concerns, respectively as 
manager and engineer, liave been carried along in tlie bill of complalnt as 
if they were also concerned in the litigation, but the suit is by the coniplaln- 
ant individnally, for a several recovery ; the purpose being, no doubt, to set 
forth by way of Inducement the exact relationship of the parties concerned, 
and to define more clearly and eonclsely the real interest and status of 
the complainant, as well as the supposed trust relationship and liability 
of Morris Bros. 

The défendants, by their answer, put in issue the controlling Inquiries 
sought by the bill, and set forth three further and separate défenses, nanie- 
ly : First, that the suit is barred by the statute of limitations and is stale ; 
second, that complainant is estopped by the judgment of the state court ren- 
dered in a former action of Muir against Morris Bros, for money had and re- 
ceived to Muir's use and benefit, by which it was sought to recover the same 
money now sued for ; and, thlrd, that previous to the institution of thls 
suit there was an account stated between the parties, Muir and défendants, 
touching ail niatters of pecuniary différence between them, and a complète 
and final settlement had and consummated. 

William D. Fenton and James E. Fenton, both of Portland, Or., for 
plaintifï. 

Teal, Minor & Winf ree, Dolph, Mallory, Simon & Gearin, and Wil- 
liam C. Bristol, ail of Portland, Or., for défendants. 

WO'LVERTON, District Judge (after stating the facts as above). 
In the vievv I hâve taken of this case, it is unnecessary to take note of 
the several separate défenses, except the second, and of that only 
by way of inducement to the discussion that will follow in disposing 
of the main case. 

In June, 1911, Muir instituted an action against Morris Bros, in 
the state court to recover from them the sum of $65,000, which it was 
alleged Morris Bros, had received on the sale of 1,000 shares of the 
capital stock of the Oregon Water Power & Railway Company, being 
the same stock hère in controversy, to the use and benefit of Muir. 
The complaint in that case, although it was an action at law, presented 
practically the same issues as are presented hère, and the testimony 
adduced by the plaintiff at the trial of that cause was in ail material 
respects the same as that adduced by complainant hère. On a mo- 
tion for nonsuit, the cause was determined in the circuit court in 
favor of Morris Bros., and against Muir. Muir appealed to the Su- 
prême Court, and the judgment of nonsuit was affirmed. Muir v. 
Morris, 80 Or. 378, 154 Pac. 117, 157 Pac. 785. 

[1] While a judgment of nonsuit in a law action does not bar a 
subséquent suit or action for the same cause in the state court (Car- 
roU V. Grande Bonde Electric Co., 49 Or. 477, 90 Pac. 903 ; Planna v. 
Alluvial Farm Co., 79 Or. 557, 152 Pac. 103, 156 Pac. 265), and for 
that reason the judgment of nonsuit against Muir in that court does 
not bar the présent suit for practically the same cause, the reason- 
ing of the Suprême Court is of persuasive force and potency as ap- 
plicable to the considération of the cause hère upon its merits. That 
case was disposed of upon the considération that, where the terms of 
an agreement hâve been reduced to writing, the writing is to be deemed 
as containing ail the terms agreed upon, and no évidence other than 
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the writing itself is compétent for establishing the spécifie conditions. 
In other words, where parties hâve reduced their contract or agree- 
ment to writing, it is presumed to embrace ail previous or concurrent 
understanding between them respecting the subject-matter of such con- 
tract or agreement. 

The very crux of this case was presented to the Suprême Court, as 
it is hère, namely, that the members of the firm of Morris Bros. & 
Christensen, on or prior to June 26, 1905, set aside to Muir 1,000 
shares of the capital stock of the Oregon Water Power & Railway 
Company to be held for his use and benefit, and it was held in efïect 
that the negotiations of the parties in that respect, whatever they 
were, were merged into and became a part of the written agree- 
ments for dissolution of the firm, and that ]\Iuir could not be permitted 
to establish otherwise the alleged agreement upon which he relied for 
recovery. However, by reason of the very strong contention of coun- 
sel that the alleged setting apart of the 1,000 shares of the Power 
Company stock to Morris l'ros. for the use of Muir was an independ- 
ent arrangement and agreement by and between the members of the 
firm of Morris Bros. & Christensen, and wholly aside from any of the 
agreements entered into looking to the dissolution of the firm, I am 
impelled to consider the case on that theory, but Vvùthout deciding that 
the alleged independent agreement is not merged in the written agree- 
ments for dissolution. 

[2] The questions presented are purely of fact, as it may be con- 
ceded that, if the testimony establishcs what complainant contends for 
it, under her theory of the case, she is entitled to recover. 

Proceeding on that theory, complainaut's case hinges about two 
propositions, which are insisted upon by her counsel : First, whether 
in the year 1904, or about November 7th of that year, the Morris 
Bros., or either of them, agreed with Christensen, or otherwise, that 
the business of the several companies which Morris & Whitehead, 
Bankers, and Morris Bros. & Christensen, succeeding that corporation, 
vi'ere engaged in promoting, and especially the Oregon Water Power 
& Railway Company, had become successful, and that Muir should 
be paid 1,000 shares of the capital stock of the Power Company as 
additional compensation for his services rendered such companies ; 
and, second, whether, immediately prior to June 26, 1905, at a con- 
férence held by James H. and Fred S. Morris and Christensen in the 
Philadelphia office of Morris Bros. & Christensen, there was, by mu- 
tual agreement between the parties, set apart 1,000 shares of the cap- 
ital stock of the Power Company to the Morris Bros., or to one or 
either of them, to be by them held in trust and to be accounted for 
to Muir. 

It is not essential to inquire in détail what the exact terms of the 
original contract with Muir were with référence to the payment of 
additional compensation for his services, as it is conceded that whether 
he was entitled to such additional compensation was dépendent upon 
whether the business of the différent enterprises which the compa- 
nies were engaged in promoting became successful, and then upon the 
act of his employers in declaring it so, and in determining what the 
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additional compensation should be and how it should be paid. Thèse 
were matters, under the alleged agreement, that were left entirely with 
the employers to détermine and adjust. 

The organization of the firm of Morris Bros. & Christensen appor- 
tioned the interests of the copartners' therein, 40 per cent, each to the 
brothers and 20 per cent, to Christensen. The ownership of the con- 
cern comprised, among other property, "ail shares of stock" owned 
by the firm in the Oregon Water Power & Railway Company. On 
January 31, 1905, the parties to the copartnership entered into what 
may be styled a preliminary agreement for dissolution, providing that 
the partnership should terminate on or before the Ist day of July, 
1905. Later, on June 26 and 27, 1905, two other agreements were 
entered into by the members of the firm, designed to settle and dis- 
tribute among the individual members the property that each should 
take and the liabilities each should assume and pay. On November 
1, 1905, still another agreement was entered into, designed to accom- 
plish the final adjustment of the dissolution and ail copartnership 
aiïairs between the members of the firm. Référence will be had to 
the agreements as occasion requires. 

Christensen, as a witness for complainant, relates that, in the spring 
or summer of 1904, Fred S. Morris, while in Philadelphia and at the 
Company 's office there, the witness and F. S. Morris being présent, 
said that the firm (Morris Bros. & Christensen) did not own ail the 
Power Company stock except such as had been given away by wit- 
ness; "that Hurlburt and Muir and Brown were working for a small 
drawing account, and that he had given them stock in the Oregon Wa- 
ter Power & Railway Company, to the extent of 1,000 shares each, as 
their extra compensation." The stockbooks were referred to by coun- 
sel, which show that 1,000 shares each of such stock were issued, on 
November 7, 1904, to Hurlburt and Brown, but none on that date to 
Muir. On cross-examination witness says, touching the same subject, 
that Fred S. Morris told him "that we (meaning the firm) did not 
own ail the stock; that he had given, or paid, or was about to pay, 
Hurlburt, Muir, and Brown 1,000 shares apiece, as their compensa- 
tion ; that they had been working for ail thèse years in helping to de- 
velop that Oregon Company." That, according to witness, was his 
first knowledge of the amount of stock that they were to hâve. 

Mr. Muir testified in the case in the state court, and his évidence is 
introduced hère in behalf of complainant. He relates that during the 
entire time he was in the employ of Morris & Whitehead, Bankers, 
and Morris Bros. & Christensen, it was frequently stated by Fred S. 
Morris, who had charge of the business in Portland, that he (witness) 
was inadequately compensated, and with witness he coupled the names 
of Brown and Hurlburt, and that his purpose was to see that "we" 
(Muir, Hurlburt, and Brown) received additional compensation. The 
witness continues : 

"There was never anylhing definite sald to me, just how this compensation 
would be paid; there was no promise of any definite amount, or any partle- 
ular thlng, but there was a continuai statement and promise that there was 
récognition of the fact that I and the other two men spoken of were very 



MUIE V. MORIUS 155 

(257 F.) 

much unclerpilid. * * ♦ Puttlng it in (he llght that upon tlie failure, as 
I lookecl u]3on it, wo, would not be expccted to be additionally compensated, 
but upon the issue ol success we would be." 

Muir disclaimed any knowledge of any agreement to the effect that 
he was to be paid 1,000 shares of the capital stock of the Power 
Company, and seems to hâve had no information touching any ar- 
rangements by and between the Morris Bros, and Christensen relative 
to his additional compensation until in April, 1908, when he, Hurlburt, 
and Keady went East with Fred S. Morris, to be présent at a trial 
then pending between Morris Bros, and Christensen. 

The only other testimony on the part of complainant that has any 
relevancy to any alleged agreement of the Morris brothers, or either o£ 
them, to pay to Muir 1,000 shares of stock in the Power Company 
as his additional compensation for services rendered, is that of Hurl- 
burt, who relates that, wliile the persons above named were on their 
way East in 1908 to attend the litigation then pending between Morris 
Bros, and Christensen, and while at the dépôt at Nampa, Idaho, 
Fred S. Morris said to him that, when "they were able to dispose of 
the property, they would make settlement in fuU with the people 
who had aided them with the Oregon Water Power & Railway Com- 
pany. That," witness continued, "included Mr. Muir and myself, Mr. 
Brown having been settled with." 

Fred S. Morris testifies that his brother was présent at the conver- 
sation alluded to by Christensen, and he dénies that he told Christen- 
sen, at that or any time, that he had given or intended to give Muir, 
Hurlburt, or Brown stock in the Power Company to the extent of 
1,000 shares each. James H. Morris recalls the conversation alluded 
to, and corroborâtes his brother Fred. James H. thinks the conver- 
sation took place some time in the summer or fall of 1904. The 
stockbooks show, as above stated, that 1,000 shares each of the stock 
were, on November 7, 1904, issued to Hurlburt and Brown, but none 
to Muir. If this incident proves anything in that relation, it is that 
there was some understanding on the part of Fred S. Morris, who 
issued the stock to Hurlburt and Brown, that the same should be so 
issued ; but it négatives any purpose or intention on the part of Fred 
S. Morris to issue any stock to Muir, simply because of the fact that 
stock was issued to Hurlburt and Brown, and none was issued to 
Muir. 

Ail that Christensen testifies to relative to this matter is in the way 
of admissions made by Fred S. Morris against his interest. He has 
no Personal knowledge of the alleged substantive fact that any agree- 
ment was made by Morris to in any way further compensate Muir for 
his services. The Morrises not only disagree with him as to the ad- 
missions, but Fred S. Morris, who alone knew whether such an ar- 
rangement had been agreed to by him, testifies positively that there 
was no such agreement or understanding; and Muir, the party solely 
concerned and directly interested, had no personal knowledge on the 
subject whatever. It is impossible whoUy to discrédit Fred S. Morris, 
and believe Christensen instead, under the conditions obtaining, and 
such must be the resuit if the contention of complainant is to pre- 
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vaîl. I therefore conclude that complainant has not only failed to 
establish her first proposition by a prépondérance of the évidence, but 
that the strong weight of the testimony is against her position. 

We corne now to the second proposition. Fred S. Â-Iorris went to 
Philadelphia in June, 1905, with a view to settHng the partnership af- 
fairs of the firm of Morris Bros. & Christensen. Christensen had pre- 
viously made a tentative draft of an agreement to be adopted for set- 
tlement, and had sent the same to Portland for the considération of 
Fred S. Morris, but nothing was done in that direction until the lat- 
ter went to Philadelphia. Mr. Muir went with him to assist in the 
settlement and in formulating the agreement when one was reached. 

Shortly previous to June 26, 1905, conférences were held between 
the Morris Bros, and Christensen relative to the settlement of their 
partnership affairs. Christensen testifies that at one of thèse confér- 
ences a definite understanding was arrived at as it relates to the dispo- 
sition to be made of the Power Company stock. The principal pur- 
pose attending the dissolution was so to divide the property in the 
main that Christensen would take ' the stocks and bonds of Eastern 
corporations held by the firm, and the Morris Bros, the stocks and 
bonds of the Western or Pacific States corporations. In other words, 
they were to swap stocks and the firm's holdings along thèse lines in 
their dissolution adjustment. Of the Eastern companies in which the 
firm was concerned, the Morris Bros, were to take over the Prov- 
idence & Danielson Railway Company and the Jersey Central Traction 
Company, and were to take over ail the Western corporations, among 
which was the Oregon Water Povi'er & Railway Company, or rather 
the stock holdings thereof. The capital stock of the company consist- 
ed of 20,000 shares. Christensen relates that the stock of this con- 
cern owned by thè firm was ascertained to be 15,478 shares; that, in 
ascertaining the amount of stock that had been previously disposed of , 
James H. Morris made a mémorandum, on a pad of yellow foolscap 
paper, of the shares that had been disposed of by the Morris Bros., 
as Fred S. Morris gave the différent items to him from memory, they 
not having the stockbooks présent at the time ; that witness enumer- 
ated certain items of stock owned outside of the partnership, and 
which he had disposed of, aggregating 1,503 shares, and that Fred 
S. Morris made mention of the following items which they had dis- 
posed of : J. Frank Watson, 1 share ; A. B. Crosman, 1 share ; W. H. 
Hurlburt, 1 share ; W. T. Muir, 1 share (thèse were directors' shares ; 
that is, shares issued to the parties merely for the purpose of qualifying 
them to act as directors) ; sold or given to some one in Portland, the 
name of whom the witness did not get, 15 shares; W. T. Muir, 1,000 
shares; W. FI. Hurlburt, 1,000 shares; George I. Brown, 1,000 
shares — aggregating 3,019 shares, and, together with those disposed 
of by witness, making a total of 4,522, which, deducted from the 20,- 
000 shares of capital stock, left 15,478 as then owned by the firm. 

Witness then further states that bis interest therein was found to be 
3,095.6 shares, he being entitled to 20 per cent, of the firm property, 
and that the adjustment was accordingly made that there should be 
transferred by Christensen to the Morris Bros. 2,096 shares of the 
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capital stock of the Power Company, and that the Morris Bros, should 
assume and pay a firm indebtedness of $100,000 due Eugène Ivins, 
to whom 5,000 shares of such stock had been pledged as security with 
an option to purchase, and that upon payment of such indebtedness 
the Morris Bros, should be entitled to the ownership of the 5,000 
shares so pledged to Ivins. Christensen's interest in this holding was 
1,000 shares, which, added to the above, made up the 3,096 shares 
which Christensen claimed was his interest in the firm's holdings of 
the Power Company's stock. This disposition of this particular stock 
was carried into a written agreement, which was formulated and ex- 
ecuted by the parties on June 26, 1905, whereby Christensen bargained, 
sold, assigned, and set over to James H. and Fred S. Morris the 2,096 
shares and the further 1,000 shares held as collatéral security by 
Ivins. By the same instrument James H. and Fred S. Morris were 
constituted by Christensen his attorneys in fact to assign said shares 
of stock to themselves. Christensen elsewhere draws the conclusion 
that there was by that transaction set aside the 3,000 shares to the 
Morris Bros, with which to further compensate thèse men — Muir, 
Hurlburt, and Brown — for their services. Christensen's testimony 
relative to the mention made by Fred S. Morris of stock so disposed 
of is somewhat discredited by testimony given in the case of Hurlhurt 
V. Morris Bros., wherein he deposed that he was not certain whether 
Hurlburt's name was mentioned or not. 

Both Fred S. and James H. Morris testify that the principal pur- 
pose of the conférence alluded to by Christensen was to discuss and 
détermine upon the division of the property of the fîrm between them ; 
that it was generally agreed that there should be an exchange of prop- 
erties, so that in the main Christensen would get the properties, stocks, 
and bonds of the Eastern concerns, and they those of the Western 
or Pacific Coast concerns ; that there was no rea.son or occasion for 
determining to a nicety what the share of each partner was in the 
Power Company stock, as the whole of it then belonging to the firm 
was to go to them in any event, and they seem not to remember that 
any mémorandum was made up of the stock previously disposed of, as 
Christensen contends. Thèse men both say that Muir was présent at 
ail thèse conférences, and participated in the discussions relative to 
the distribution of the firm property and assets. Christensen dénies 
this, and so does Muir. Muir did, however, draw up the agreements 
of June 26 and 27, 1905, which were designed to carry into efïect the 
agreement of the parties arrived at during thèse conférences relative 
to the distribution of the firm property. Muir disavowed any knowl- 
edge of any discussion relative to the disposition of any stock to him- 
self, Hurlburt, or Brown during those conférences, or that the Mor- 
ris Bros, had agreed at any time to issue to him, or to Hurlburt or 
Brown, any stock until the time nearly three years later, namely, April, 
1908, when he went East to assist in the litigation then pending be- 
tween Morris Bros, and Christensen. 

During the progress of that trial, occasion arose for consulting the 
stockbooks of the Power Company ; it being supposed that they were 
in the possession of Clark & Co., who were instrumental in the pur- 
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chase of the stock from Morris Bros. Upon a call at the office, how- 
ever, it was found that the books were not there, On the same eve- 
ning a discussion arose, first at the office of Morris Bros. & Christen- 
sen, and then at the Art Ckib, where the parties repaired for dinner. 
There were présent at thèse discussions, Muir, the two Morris brothers, 
and Hurlburt. Muir relates that Fred S. Morris wanted him to 
testify in the case then on trial that Fred S. Morris had theretofore 
issued to him, Hurlburt, and Brown 1,000 shares each of the Power 
Company stock, which Muir refused to do, saying it was not the fact, 
but that Morris insisted it was, and that Muir further insisted that the 
only stock that had been issued to him was 1,000 shares of the Ivins 
stock, in which Morris disagreed with him. Muir further testified that 
there was produced at that time a yellow pièce of paper, upon which 
there appeared a mémorandum in James H. Morris' handwriting, 
showing a disposition of stock very much as Christensen testified 
was made at the conférence just prior to the 26th of June, 1905, ex- 
cept Muir said that it showed an issuance to Brown of 2,000 shares. 

On Muir's return to Portland in May following, he made an ex- 
tended mémorandum of his recollection of what then transpired. In 
his testimony in his former case in the state court, he was unable to 
testify from his independent recollection of the incident touching the 
mémorandum made on the yellow sheet of paper, or otherwise, ex- 
cept as his own mémorandum informed him. The Morris Bros, pos- 
itively deny that any such conversation took place, either at the 
office or at the Art Club, or that any yellow paper mémorandum was 
produced such as Muir testified to. Mr. Hurlburt recalls the con- 
versation, but not the incident respecting the yellow paper mémo- 
randum. 

Shortly after the return from Philadelphia of Muir and Morris, 
Mr. Flegel interviewed Fred S. Morris, in behalf of Muir, touch- 
ing the subject of the Morris Bros.' obligation to Muir, and Morris 
says, after he had discussed the matter fully with Flegel and asserted 
in the meanwhile that there was no such understanding as Muir 
claimed, that Mr. Flegel went away apparently satisfied, and that no 
subséquent mention was made by Muir respecting the matter until 
action was instituted by him in the state court against Morris Bros. 

About December 15, 1905, Fred S. Morris interested himself in 
behalf of Muir and Hurlburt, and through an arrangement entered 
into between Morris and Muir and Hurlburt the latter two were en- 
abled to redeem 1,000 shares each of the Ivins stock, with the under- 
standing that they were to pay Morris $50 per share for the stock. 
Muir and Hurlburt gave their notes at the Merchants' National Bank, 
each for $25,000, indorsed by Morris, and on December 15, 1905, a 
certificate of stock for 1,000 shares was issued to each of them. They 
held this stock until the Power Company sold to Clark, when $65 per 
share was realized therefrom, and Morris Bros, paid over to Muir and 
Hurlburt the sum of $15,000 each, being their profit attending the 
rédemption of the stock. 

Now, coming to a discussion of this testimony, I am persuaded that 
a statement was made respecting the firm's holding of the Power Com- 
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pany's stock at the conférence of the parties at tlie fii-m's office in Phil- 
adelphia, much as Christensen relates, for how otherwise was the 
amount of the firm's holdings arrived at? And it is quite probable 
that a mémorandum was made showing what was supposed at the 
time by the parties concerned to hâve been the disposition of the stock 
other than the amount then found to belong to the Power Company. 
Fred S. Morris says that numerous memoranda were made, and per- 
haps on a yellow pad, during their conférence, in order to arrive at 
a proper division of the properties, but he has no recollection of the 
spécifie mémorandum alluded to by Christensen respecting the Muir, 
Hurlburt and Brown stock. There, was, however, really no occasion 
for ascertaining the exact number of shares of the Power Company 
stock then held by the firm, nor the amount of such stock that had 
been disposed of either by Christensen or the Morris Bros., for it was 
the understanding and agreement of the parties from the first that the 
Morris Bros, should hâve ail the stock of the Power Company then 
held by the firm, whether it was much or little. That was a matter 
predetermined, but it was natural that the parties, for their own sat- 
isfaction, should bave figured out and made an estimate of such hold- 
ings. The fact was that the stockbooks were in Portland, and the 
Morris brothers were speaking from their recollection when they set 
down the amount that they supposed they had disposed of. And in 
this they were mistaken, for they then had disposed of no stock what- 
ever to Muir, except 1 share to qualify him to act as a director on the 
Power Company's board. 

Nor had they really disposed of any of the shares that had been 
issued to qualify the holders to act as directors on the board. But 
for the purposes of their adjustment at the time it was wholly imma- 
terial who was the owner of any stock of the Power Company outside 
of the holdings of the firm. It seems to hâve been supposed at that time 
that Christensen held no Power Company stock in his name, and that 
the whole of it, except what had been disposed of by the partners, 
stood in the name of Kred S. Morris. This was a mistaken assump- 
tion, for at that time there was standing on the stockbooks stock in 
the name of Christensen in the amount of 3,203 shares, and the con- 
tract of June 26th did not really provide for a transfer by Christensen 
to the Morris Bros, of the whole of his stockholding. But the inten- 
tion of the parties was clear that he should transfer ail his interest in 
the Power Company stock to the Morris Bros., and the fact that 
Christensen or the Morris Bros, had previously disposed of some of 
the Power Company stock was not a material factor in their délibéra- 
tions at the time. 

Although Christensen says that the stock was then set apart to the 
Morris Bros, for Muir, Hurlburt, and Brown, such was not the pur- 
pose of the negotiations. The sole and only purpose of the negotia- 
tions was to divide the firm's property among the members of the firm. 
The fact is that the parties not only did not set apart any stock at this 
time to the Morris Bros, for Muir, Hurlburt and Brown, but there 
was no considération moving to Christensen for sustaining such a 
transaction. The Power Company stock was ail to go to the Morris 
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Bros, in any event, no matter what the relations were between the 
Morris brothers, or either of them, and Muir, Hurlburt, and Brown. 
Christensen did not forego anything of value in view of, or in con- 
sidération of, the Morris Bros, taking to their account 1,000 shares 
each set apart to Muir, Hurlburt, and Brown, to be held for their use 
and benefit. The fact that the figuring was made as Christensen re- 
lates, whether on a yellow pad of paper or otherwise, is some évidence 
that the Morris brothers, or one of them, had at some time previously 
obligated themselves to deliver such stock to Muir, Hurlburt, and 
Brown, but it is not conclusive of such an obligation, and cannot be so 
treated. It was only an admission against interest at most ; so that, if 
it appears othervi'ise that no such obligation ever existed, the eviden- 
tiary fact arising from the figuring must go for naught. 

Furthermore, I bave but little doubt in my own mind that Muir 
discussed the matter with the Morris Bros, in April, 1908, during the 
litigation between Morris Bros, and Christenseti at Philadelphia, either 
at the firm's office or at the Art Club, very much as Muir relates, and 
the yellow paper mémorandum was probably produced as he indicates ; 
but, assuming ail that to be true, it does not establish the fact insisted 
upon that the stock was set apart to the Morris Bros, at the June, 
1905, conférence, to be held by them for Muir, Hurlburt, and Brown. 
It may be some évidence of some previous obligation on the part of 
Morris Bros., as I bave said in the discussion of the efifect of the fig- 
uring had by the parties at the June, 1905, conférence, to deliver to 
thèse parties each 1,000 shares of the Power Company stock, but it is 
very clear that the conversation with Muir in April, 1908, was not 
conclusive of that fact, nor does it imply a trust relationship between 
the Morris Bros, and Muir, Hurlburt, and Brown, or any of them. 

There is a circumstance attending the negotiations in June, 1905, 
and which must be borne in mind as it respects the conversation that 
Muir had with the Morris Bros, in April, 1908, that is very signifi- 
cant, and is a controUing factor as it relates to the alleged obligations 
of the Morris Bros, to deliver to Muir the amount of stock it is claimed 
Muir was entitled to. Both the Morris brothers testify that Muir was 
présent at the negotiations that took place in June, 1905. Muir says 
he was not, and so does Christensen. But whatever the fact is as to 
that, Muir was in intimate relation with ail tliat went on there. He 
was the confidential adviser of the members of the firm, and espe- 
ciahy of the Morris Bros., and drew the two contracts, those of 
June 26 and 27, 1905, which were the immédiate outgrowth of the 
conférences had shortly previous thereto, and must hâve known at 
the time, and undoubtedly did know, ail that took place thereat. If 
there was any such understanding or agreement as Christensen would 
seem to indicate, that any stock should be set aside to the Morris 
Bros, for him or for Hurlburt or Brown, he should hâve known 
of it. Ble says he did not know of it, and did not learn of it until 
the matters came up in the Philadelphia litigation, which was almost 
three years later. The simple reason for bis not knowing of it is that 
the supposed fact did not exist. If it had, being an alert and capable 
lawyer, he would bave been cjuick to take advantage of it and to mrn 
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it to his account, especially after the entire Power Company stock 
was disposed of to Clark in 1906 at a large figure. 

Muir says further that Fred S. Morris at the conversation wanted 
him to testify in the Philadelphia litigation that he (Morris) had there- 
tofore issued to Muir 1,000 shares of the Power Company stock, or 
that that amount of stock stood in his name. Morris dénies this, and 
so does his brother, James H. Morris. Hurlburt seems to corrobo- 
rate Muir; but, whatever the fact may be as to such a conversation 
taking place, the fact is that never at any time did any Power Com- 
pany stock stand in the name of Muir, except the 1 share of director 
stock and the 1,000 shares of the Ivins stock. It is true that there 
were issued to Hurlburt and Brown 1,000 shares each of stock on 
November 7, 1904, but none was then issued to Muir, nor at any other 
time, except the stock above mentioned. If there is any one thing 
of persuasive force to differentiate this case from the Hurlburt Case 
(Hurlburt v. Morris, 68 Or. 259, 135 Pac. 531), it is the fact that 
stock was actually issued to Hurlburt, while none was issued to Muir. 

It is strange indeed that Muir, who was employed by Fred S. Mor- 
ris and acting for the concerns with which he was connected, was his 
confidential adviser and on close and intimate relations with him, and 
was at the same time the secretary of the Power Company, and signed 
as such ail the stock that was issued from time to time, never knew 
of any provision being made for his additional compensation until, 
as he says, he came into possession of the supposed fact during the 
pendency of the trial at Philadelphia. The relations between Fred S. 
Morris and Muir, so far as the évidence shows, were never strained 
in the least until they disagreed at Philadelphia in 1908, and it is most 
natural and reasonable to conclude that, if Fred S. Morris or his 
brother, or the firm of Morris Bros. & Christensen, had made or 
agreed to make any spécial provision for Muir as additional com- 
pensation, he would bave been advised of the fact when the thing 
was donc, and no doubt would bave been. The circumstance that he 
was not is a potent factor tending to show that no such spécial pro- 
vision was made for him. 

For thèse reasons, I conclude that complainant has not established 
Wer second proposition. So far as the évidence shows, there was 
never a time when the Morris brothers, or either of them, or the finn 
of Morris Bros. & Christensen, agreed to compensate Muir futher 
by paying him 1,000 shares of the stock of the Power Company; nor 
is it an established fact that any stock was set aside by Morris Bros. 
& Christensen to the Morris brothers, or either of them, for Muir, or 
for his use and benefit, and complainant, therefore, is not entitled to 
recover in this suit. 

It is my opinion, gathered from the évidence at this trial, that Fred 
S. Morris intended to compensate Muir further for his services; but 
the matter, even under complainant's construction of the employment, 
was left entirely within the discrétion of his employers. I believe 
that this purpose on the part of Morris continued until the opportunity 
presented itself for him to assist Muir in the purchase of the 1,000 
shares of the Ivins stock, and that, Muir having realized $15,000 out 
257 F.— 11 
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of that transaction, Morris considered that he was adequately com- 
pensated for ail services rendered, and dismissed the idea of rendering 
him further or additional compensation beyond that. 
The bill of complaint will be dismissed. 



DEMAREST v. WINCHESTER REPEATING ARMS CO. 

(District Court, D. Connecticut. April 12, 1919.) 

No. 1499. 

1. Equity <g=>343 — Answeb xjndeb Oatii— Pbobative Force— Waiver of 
Vérification. 

Answer under oatli has no less probative force because vérification 
thereof was expressly waived by the bill. 
2; Equity cg=3341 — Answek under Oatii— Prob.vtive Force. 

Verified answer, so far as respondiiig to charges of the bill, has pro- 
bative force, if vérification be on Personal kiiowledge, but otherwise if 
the answer professes not to be on Personal kiiowledge. 

3. Fraud i©=350 — Presumption. 

Fraud is not presunied, and cannot be iinputed from circumstances 
consistent with honesty, but only froni a showing of facts not falrly 
or reasonably reconcilable witli fair dealing and honesty of purpose. 

4. Fraud <S=>58(1) — Prima Facie Showinc— KEnuTTAL. 

A prima facie case of fraudulent intent, niade by showing of facts 
and circumstances, loses its force on a showing of other facts and cir- 
cumstances sufficient to rebut and overcome it. 

5. Injunctiox <S=155 — Preliminaey In.junotion— Refusal on Giving of 

Bond. 

To safeguard the interests of plaintiff stockholder seeking, on the 
ground of fraud, to enjoin reorganlzatlon of défendant corporation, and 
at the same tiine to allow it to proceed witJi réorganisation, the bill 
belng met by verifled answer and affidavits, and plaiutiff's motive ap- 
pearing to be to secure for himself the fuU value of bis stock, one of his 
prayers being that the court ascertaln its value and decree tliat it be 
paid to him before performance of the organiz.ation agreements be per- 
mitted, held, that preliminary injunetion will be deuied, and temporary 
restraining order dissolved, on condition of défendant flliug a bond in 
the suni alleged by plaintiff to be the value of the stock, conditioned that 
it be agreed that the court grant such prayer and ascertain the value and 
order the amount paid to plaintiff. 

In Equity. Suit by Elmer W. Demarest against the Winchester 
Repeating Arms Company. On motion for preliminary injunction. 
Denied on condition. 

Elmer W. Demarest, of Jersey City, N. J., in pro. per. 
Allan McCulloh, of New York City, and James E. Wheeler, of 
New Haven, Conn., for défendant. 

THOMAS, District Judge. Whether the plaintiff is entitled to an 
injunction pendente lite under the allégations of the bill, the answer 
thereto, and the accompanying affidavits of variotis witnesses, re- 
specting those allégations, is the question presented and to be hère 
decided. A temporary restraining order was granted on February 18, 

(g=aFor other cases see same topic & KBY-NUMBBB in ail Key-Numbered Digcsts & Indexes 



DEMAREST V. WINCHESTER KEPEATING AKMS CO. 163 

(257 F.) 

1919, upon the filing of ihe bill, and the plaintiff is now seeking a 
preliminary injtinction under the provisions of equity rule IZ (198 
Fed. xxxix, 115 C. C. A. xxxix). 

The bill, answer, and affidavits are ail verified, although the vérifi- 
cation of the answer was waived by the pjaintifï. The allégations of 
the bill are set forth at great length, but the material allégations may 
be fairly summarized as foUows: 

(1) The incorporation, powers, and capital stock of the défendant 
Company and the citizenship of the parties are set forth. It is al- 
légea that the plaintiff is the owner of 38 shares of the capital stock 
of the défendant company, which formerly, from the death of Wil- 
liam M. Bishop, about the year 1902, were registered on the books of 
the défendant company in the name of his widow, Rose E. Bishop, as 
executrix of his estate, and that S of said shares hâve been owned by 
the plaintifï since 1916, and the remaining 33 shares were transferred 
into his name in the month of October or November, 1915, since 
which time the plaintifï bas been trustée of 11 of such shares for 
Rose E. Bishop, individually, of 11 of such shares for Rose E. 
Bishop, trustée for William E. Bishop, and of the remaining 11 of 
such shares for Rose E. Bishop, trustée for Harold B. Bishop. It 
is further alleged that since its incorporation the défendant has erect- 
ed a large plant, consisting of buildings, machinery, and equipment, in 
New Haven, where it has for many years past conducted a large and 
remunerative business; that prior to the year 1915 the annual state- 
ment of its financial condition showed that in addition to its cap- 
ital it had an equity in its plant and other assets and surplus amount- 
ing to more than $15,000,000; that between the years 1900 and 1915 
it paid large dividends, varying in amount and averaging about 50 
per cent, a year; and that the stock of the company was during said 
period considered a high-grade investment security and frequently 
sold as high as $1,400 a share, and during the year 1915 it sold in 
the open market at $3,200 a share, which sum was ofifered to the 
plaintifï for said 38 shares of stock, but said offer could not be 
accepted, and sale and delivery made to the bidder, because of the 
refusai of the défendant company to transfer said stock. 

(2) It is alleged that late in 1914 or early in 1915 the défendant 
company entered into contracts with the Russian and English govern- 
ments for the manufactuie of munitions for the European war, and 
in order to furnish materials contracted to be sold thereafter and un- 
til the termination of said war, ran at full capacity, built new build- 
ings, and installed new machinery for the purpose of performing said 
contracts. It is further alleged that the financial statement present- 
ed at the annual stockholders' meeting in February, 1915, showed that, 
in addition to its capital of $1,000,000, the défendant had a surplus 
account amounting to $15,842,312. 

(3) It is alleged that the financial statement presented at the an- 
nual stockholders' meeting in February, 1916, showed gross assets of 
$40,016,574 and that after charging ofif $3,154,137 for dépréciation 
of plant, there remained a surplus of $18,332,925 over and above the 
capital stock of $1,000,000, showing an increase of $2,500,000 for the 
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said year. It is also alleged that the président, in the report given 
by him, stated that the spécial war business, exclusive of regular 
business for 1916, already contracted for, amounted to $48,176,743, 
that the earnings for 1915 amounted to $4,600,000, and that it vvas 
estimated that the profits for 1916 upon spécial war orders would 
amount to $7,000,000. 

(4) It also alleged that the printed financial statement mailed to 
creditors in February, 1917, showed gross assets of $42,458,262.50 
and a surplus of $18,343,487 over and above the capital stock of 
$1,000,000, and that notwithstanding the fact that additions had been 
made to the plant during 1916 it was carried in said statement at 
$2,000,000 less than in the statement of the previous year. It is 
further alleged that the financial statement for 1916 was certified by 
Arthur Young & Co,, certified public accountants, and that attached 
thereto was a report of the directors, stating that during 1916 the de- 
fendant had borrowed $16,000,000 secured by its 5 per cent, notes for 
that sum, payable in March, 1918, and that with the proceeds of such 
loan there had been paid indebtednesses of the défendant amounting to 
$8,250,000, and that among the directors signing said report appeared 
the name of J. E. Otterson, who is alleged to be the président of the 
Company, and also the name of C. S. Sargent, Jr. 

(5) It is further alleged that the printed financial statement mailed 
to stockholders in February, 1918, showed that the gross assets of the 
défendant were $37,806,341, including a net balance on valuation of 
buildings of $14,493,796, after deducting dépréciation charges ; that 
the net value of the plant, machinery, and tools had been decreased 
by $3,200,000 from 1916, and the inventory decreased by $8,500,000 
during 1917; that the surplus of $18,343,487 in the profits had been 
adjusted to $17,990,000, and that after said adjustment a surplus of 
$18,586,218 over and above the capital stock of $1,000,000 was shown, 
being an increase over the previous year. It is also alleged that the 
gross profits for 1917 had been $4,617,847 and the net profits $2,979,- 
048, after charging off $1,564,789 for dépréciation and reserve in ex- 
cess of said adjustment. It is also alleged that this financial state- 
ment contained a spécial report, signed by nine directors, including 
J. E. Otterson, who is again described as président, and C. S. Sar- 
gent, Jr., director of both the défendant company and Kidder, Pea- 
body & Co., which stated that the défendant was in a financial con- 
dition to pay at maturity in March, 1918, one-half of the $16,000,000 
in notes issued in 1916, and that new notes for the remaining $8,000,- 
000 would be issued on March 1, 1918, payable March 1, 1919, and 
called attention to the fact that the inventory had been reduced by 
$8,500,000; cash, accounts receivable, and securities increased by 
$7,562,000, in addition to retiring advances on contracts of $5,782,000 ; 
that the defendant's commercial business was in a very satisfactory 
State; that in addition to the regular commercial business the de- 
fendant held contracts for the United States government to the value 
of over $50,000,000 on a cost and percentage basis, which were pro- 
ceeding satisfàctorily ; and that from its présent outlook the gross 
business for the fiscal year should be between $40,000,000 and $50,- 
000,000. 
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(6) It is alleged that since 1915 the défendant company has paid 
no dividends ; that the statements above referred to showed that after 
libéral dépréciation and amortization charges the plant was carried at 
nearly $5,000,000 less on January 1, 1918, than in the statement of 
two years prier thereto ; that the inventory within said two years 
had been decreased nearly $2,000,000; that after adjustment charges 
the surplus of the défendant was nearly $3,000,000 more than that 
appearing in the statement of January 1, 1918; that the plaintiff had 
been unable, as shown by correspondence referred to in the complaint, 
to ascertain the total cost of the enlargement of the plant and ma- 
chinery and the amount charged off to dépréciation and amortization 
since the beginning of the European war ; that statements f rom the 
officers of the défendant company referred to in the complaint at 
ail times until recently had represented that the défendant was doing 
a satisfactory business at a fair profit, was liberally charging ofif for 
dépréciation and amortization, was able to pa)^ when they became 
due $8,000,000 of its notes out of its profits, and would, except for 
the uncertainty of the fédéral tax, be in a position to retire the re- 
maining $8,000,000 in notes in March, 1919 ; and that the def endant's 
financial condition appeared better and no worse than at the outbreak 
of the European war. 

(7) It is further alleged that the plaintiff received on or about Oc- 
tober 20, 1918, a letter dated October 7, 1918, signed by T. G. Bennett, 
président of the défendant company, in which letter the plaintiff was 
requested, "if this [the plan] meets with your approval," to deposit 
bis stock with the Union & New Haven Trust Company as a depository 
for the purpose of carrying out a certain reorganizatlon. Inclosed 
in this letter was a printed circular letter, dated September 25, 1918, 
announcing with ail gloom and pessimism the necessity for a reorgani- 
zation, which circular letter is marked Exhibit B. Therein the plan 
is outlined, and it is stated : That it was necessary for the company 
to raise additional funds in order to embark into a new line of busi- 
ness. That a portion of the $8,000,000 of notes maturing March 1, 
1919, would be paid out of the earnings and surj^kis. That a syndicate 
had been formed to finance the company. That J. E. Otterson, then 
vice président, but now président, of the company, would continue 
in the management of the company. That Eouis K. Eiggett, président 
of the United Drug Company, would associate himself with the under- 
taking. That on August 7, 1918, the committee of the directors had 
been appointed to consider a reorganization, and recommended that 
a new company be formed to take over the property and business of 
the défendant company and issue stock as follows : 

"The original issuo of capital stock of tlie new company to be $10,000,000 
of 7 per cent, cumulative first preferred stock, .'n2,000,000 of 6 per cent, nou- 
cumulative second preferred stock, and .^1,000,000 of comnion .«tock, ail of 
said stock to be issued as fully paid for the assets of tlie pro.sent company, 
sub.JGrt to its liabilities, and the sum of $.'{,500,000 In cash, which is to be 
contributed as new capital." 

That the common stockholders should hâve the voting power, un- 
less the dividends upon the first preferred stock were in arrears to the 
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extent of more than 7 per cent., in which case the first preferred 
stockholders should hâve full voting powers, subject to the rédemp- 
tion of their stock. That $7,500,000 of the first preferred be given to 
the stockholders of the défendant company in exchange for their 
stock, and that each shareholder of the défendant company should re- 
ceive 7% shares of the first preferred stock of the new company in 
exchange for each share held by him in the défendant company, and 
that the — 

"balance of the original Issue of the new company, viz. $2,500,000 of flr.st 
preferred stock, )?2,000,000 of noncumulatlve 6 per cent, second preferred 
stock, and $1,000,000 of common stoclc, will be delivered to Kidder, l'eabody 
& Co. and their a.ssoclates npon completion of the arrangements for the 
contribution of .$3,500,000 of new capital stock in cash." 

Plaintiff also allèges that he was informed by an officer of the de- 
fendant company that the new business contemplated by the officers 
and influences dominating them were somevvhat spéculative and that 
Kidder, Peabody & Co., or their associâtes, were to receive the sum of 
$2,000,000 for services in financing said scheme. The plaintifï charges 
that, by the letter — Exhibit C — and said proposed agreement, it is 
the intention to pay Kidder, Peabody & Co. and their associâtes the 
sum of $2,000,000 for their services, and that Kidder, Peabody & Co., 
or their associâtes, were, in return for $3,500,000, to receive $2,500,000 
of the first preferred, $2,000,000 of the second preferred, and ail of 
the common stock of the proposed company with the exclusive voting 
power, management, and control thercof, and that this was équiva- 
lent to giving to them the entire issue of the common stock and 
$1,000,000 of the second preferred stock in payment of their serv- 
ices ; and that the stockholders of the défendant company would re- 
ceive $7,500,000 for the entire as.sets of the défendant company, 
amounting to upwards of $20,000,000, their stock, and the manage- 
ment of the company. 

(8) The plaintiff allèges : That he wrote a letter, dated October 
21, 1918, to Mr. Bennett, the président of the défendant company, a 
copy of which he annexed to the complaint, marked Exhibit D, making 
certain inquiries, which inquiries he charges bave not been answered. 
That he received in reply thereto from the président a letter, dated 
November 2, 1918, a copy of which is annexed to the complaint, 
marked Exhibit E, together with an accompanying "Mémorandum in 
Regard to Reorganization of Winchester Repeating Arms Company," 
a copy of which is annexed to the complaint and marked Exhibit F, 
which recited the plan of reorganization and explained that the plant 
had been enlarged to the extent of $7,167,000, that the sum of $7,- 
733,000 had been expended for tools and machinery, that the com- 
pany had borrowed and repaid $2,000,000, in addition to the $8,000,000 
on notes retired, and that but for the fédéral tax the company would 
probably be able to retire in March, 1919, the remaining $8,000,000 
in notes. There also acçompanied this letter a photographie financial 
statement as of June 30, 1918, which is marked Exhibit G. This 
statement shows that the capital stock is $1,000,000, and the surplus 
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$20,765,958.52, which figures, it is alleged, give a valuation to each 
share of stock now held by plaintiff of $2,176.59. 

It is further alleged that on November 8, 1918, plaintiff wrcte a 
letter to Thomas G. Bennett, a copy of which is annexed to the com- 
plaint and marked Exhibit H, and on November 26th received a 
reply which is marked Exhibit I, in which Mr. Bennett siiggested that 
plaintiff call on Mr. Sargent, who was a member of Kidder, Peabody 
& Co., and a director in the défendant company. 

It is also alleged that the plaintiiï, in the early part of December, 
received a copy of the circular letter dated December 3d, from the 
committee to the stockholders, which is annexed to the bill and marked 
Exhibit J, inclosing a copy of the circular letter from Kidder, Pea- 
body & Co. to the stockholders, dated the same day, which is also 
annexed to the bill and marked Exhibit K, which letter offered an 
amendment to the previous stockholders' deposit agreement and con- 
tained the foUowing alternative propositions: 

(a) That for each ÎY^ shares of first preferred stock of the new 
company he might obtain one share of common stock of the new 
company in exchange for 1% shares of the défendant company, or 
that 

(b) For each share of stock of the old company, the stockholder 
might subscribe $350 to the syndicate, and be entitled to share pro- 
portionately in the securities of the new company in the manner fol- 
lowing : Two and one-half shares first preferred stock, two shares of 
second preferred stock, and one share of common stock for each $350 
subscribed. Thèse options were referred to as A and B. 

(9) This paragraph of the bill allèges at great length the plaintiiî's 
version of the interview held on December 19, 1918, with J. E. Otter- 
son, président, and C. S. Sargent, Jr., both directors in the défendant 
company, Mr. Sargent being also a director in Kidder, Peabody & 
Co., in which the plaintiff offered to sell his stock for $2,300 per share 
which "would apparently be the book value of the said stock as 
nearly as the complainant could ascertain the earnings for the last 
six rrionths of the year 1918. To this ofïer the said Otterson and 
Sargent offered to pay no more than $750. 

(10) The plaintiff refers to a letter written by him on January 29, 
1919, to Mr. Otterson, a copy of which is annexed to the complaint 
and marked Exhibit h, and to the reply of counsel thereto dated 
Eebruary 5, 1919, a copy of which is annexed to the complaint and 
marked Exhibit M. The plaintiff also sets forth his version of his 
subséquent téléphone conversation with Mr. Sargent. It is also al- 
leged that — 

"It is obvioufs from the statement of the suid Sargent und the stateiiierit 
contaiiied lu Kxhiblt M that it is the intention of tlie directors of the dé- 
fendant coini)any, the said Kidder, l'eabody & Co., their associâtes, and the 
said .so-called syndicale, to fonn a naw company to oppress, cheat, and de- 
fraud the stocldiolders of the défendant company by minimizlng the value 
of the stocl;, to manage tlie défendant corporation according to the desires 
of the new company solely for tlie ■benelit or enhancement of tlie value of the 
shares of the conimon stock of tho old company held by the new company, 
or for such other purpose of the new company as the board of directors 
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thereof may consider désirable,' and to 'iinposB upon the shareliolders of ttie 
défendant company, the debts and obligations of said business, Ineluding 
that of the contemplated company and divert the profits to be obtalned there- 
from to the stockholders of the new company to the exclusion of the stocii- 
holders of the défendant company.' " 

(11) It is alleged that the annual meeting of the stockholders was 
appointed to be held at the office of the défendant company in New 
Haven on February 19, 1919, and the plaintiff charges that it was 
the intention of défendant, Kidder, Peabody & Co., and Messrs. 
Otterson and Sargent to take and procure such action at the meeting 
as would effectuate the proposed plan of reorganization for stock 
control, to create additional obligations of the défendant payable in 
préférence to the value of the présent capital and surplus to stock- 
holders, to permit Kidder, Peabody & Co. to collect either directly 
or indirectly from the défendant or its assets said unconscionable 
sum of money, and to elect a servient board of directors to carry out 
said inéquitable program and diminish or destroy the value of the 
holdings of the stockholders who hâve not açquiesced in said reor- 
ganization plan. 

(12) In this plan, set forth at great length, are the allégations re- 
specting the fraud proposed to be perpetrated by Otterson, Sargent, 
and others against the plaintiff, the détails of which are hère omitted, 
but the direct charge of fraud is set forth in part as follows : 

"Complainant charges that the action already taken and that contemplated 
by the officers of the défendant' company, Kidder, Peabody & Co., and their 
associâtes are unjust, ineqintable, and an ohvious and transparent attempt 
to defraud the stockholders of the défendant company, who hâve not assented 
to said reorganization i>lan, that. If successful, would give the said syndicate 
stock of the old company worth ^2,176 per share on June 30, 1918, exclusive 
of profits made since that date and after libéral dépréciation and amortiza- 
tion charges, for a venturesome stock worth no more than !ti750, without fu- 
ture prospects of profit, and without the rlglit of management." 

Respecting the three plans submitted, it is alleged with référence 
to the third plan that it "is a bold plan of an outsider, who is a créd- 
iter of the défendant company, to an extent where his security is 
not jeopardized to stcal from and defraud the stockholders of the 
défendant company * * * upon oppressive and inéquitable terms," 
and then follow many allégations from which the conclusion is 
drawn that the whole proposition generally is a scheme to defraud the 
3 per cent, of the stockholders who bave not entered the stock de- 
posit agreement, and asserting that the $2,000,000 to be paid Kidder, 
Peabody & Co. and their associâtes, whethcr in stock or in cash, is 
an unconscionable sum, usurious, and unjust, and a fraud upon the 
stockholders of the défendant company, who refuse to enter this 
agreement. 

The prayer for relief, briefly is as follows: 

(1) That a subpœna issue and that the défendant answer the alléga- 
tions of the bill, "an answer under oath being hereby expressly 
waived." 

(2) That the défendant account for ail money, assets, and property 
owned by it at the présent time, and rcnder an account of the true 
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value of defendant's plant as of July 1, 1914, with debts then owing 
and an account of profits and losses since July 1, 1914, to the présent 
time. 

(3) That défendant render an account of ail money expended by it 
since July 1, 1914, for the enlargement of the plant by the érection 
of buildings, purchase of lands, acquisition of new machinery, tools, 
and equipment, and the sums charged off for dépréciation. 

(4) That the défendant exhibit to plaintiff the minutes and records 
of the board of directors to show what acts hâve been donc with 
respect to the adoption or acceptance of the plans of reorganization. 

(5) That the court decree that the proposed plans of reorganiza- 
tion referred to in the bill and the exhibits and as contained in the 
agreement of September 24, 1918, and amended by the letters of No- 
vember 26, 1918, and January 25, 1919, are fraudulent, usurious, in- 
équitable, and unconscionable contracts and an illégal disposition of 
the assets of the défendant corporation and the rights of such stock- 
holders as bave not assented to the agreement, and — 

"that the court ascevtaiu the value of your orator's stock, aiul decree that 
the sald value shall be paid to him before tlie défendant enter into sald 
agreements or i)crmit the same to be performed." 

(6) That the court decree the actions of Otterson, Président of the 
défendant company, and C. S. Sargent, Jr., a director thereof, are 
fraudulent and inimical to the interests of the stockholders, and that 
ail acts by them be declared nuU and void. 

(7) That the court appoint an interlocutory receiver of the assets 
of the défendant company. 

(8) That the défendant, its officers, and agents be, during the penden- 
cy of this suit and thereafter, perpetually enjoined and restrained f rom 
any and ail acts of every kind and nature touching the gênerai propo- 
sition hère assailed. 

The answer of the défendant may be summarized briefly as fol- 
lows : 

Ail formai allégations respecting incorporation, résidence of the 
parties, and that the 38 shares of stock of thé plaintiff were trans- 
ferred on the books of the company on October 28, 1915, are ad- 
mitted. 

Ail allégations respecting the sending and receipt of the letters 
by the défendant to the plaintiff and from the plaintiff to défendant, 
as set forth in the différent paragraphs of the bill and therein re- 
ferred to as Exhibits A, B, C, D, E, F, G, H, I, J, K, L, M, and N, 
are admitted. 

Many allégations made by the plaintiff respecting the figures in- 
volved in the transactions discussed in the bill this défendant allèges 
are erroneous, and points out the corrections, claiming that the sum 
total of those errors and discrepancies is approximately $11,000,000. 

Ail allégations made by plaintiff respecting the inferences or con- 
clusions drawn from the financial statements, letters, stockholders' 
agreements, and ail allégations respecting the effect of the proposed 
plans, each and ail of them, which are detailed at great length in the 
bill, the défendant dénies. 
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Ail allégations charging deceit, fraud, theft, illegality, usury, con- 
spiracy to cheat and defraud, oppression, and inequity are denied. 

Without attempting to détail ail the positive and négative alléga- 
tions contained in the answer, I think tlie matters above referred to 
fairly présent the ténor of the answer, and thus disclose the issue 
between the parties. 

Thus at considérable length I bave outlined the main features of 
this case, in order that the material claims of the parties may be 
fully presented, without in. the least denying to either party full con- 
sidération of everything that bas been alleged pro and con in this 
controversy. 

From the bill and answer the whole issue may be condensed into 
a single thought, which is succinctly expressed in a single question, 
to wit : 

Does this défendant corporation, its directors, and officers pro- 
pose a plan of reorganization which is conceived in fraud and chican- 
ery, with the manifest intent of cheating and defrauding this plain- 
tiff out of bis légal rights as a stockholder, and destroying the value 
of bis property rights? 

If the proof presented justifies an affirmative answer to the question 
propounded, then the prayer for an injunction should issue; oth- 
erwise, it should be denied. 

[1, 2] But at the very threshold of this long discussion certain 
légal principles are invoked in behalf of this défendant, which, if 
Sound, may preclude a discussion of the merits of the controversy. 

The defendant's answer, denying ail the material allégations of 
the bill, is verified, and because of this the défendant relies upon the 
rule laid down by Judge Morrow, of the Circuit Court of Appeals 
for the Ninth Circuit, sitting as a District Judge, in Water Co. of 
Tonopah v. Public Service Commission of Nevada et al. (D. C.) 250 
Fed. 304. The court said : 

"The well-established rule is tliat on .such an iipplication for a temporary 
injunction, if an answer under oatli lias been flled denying the equlties of the 
bill, the temporary injunction will not issue, for the reason that the sworn 
answer is évidence on behalf of the défendant, and rebuts the allégations of 
the bill, and such allégations are therefore left at least doubtful." 

But the plaintiff contends that this rule cannot apply because its 
strict application would strip the court of jurisdiction and that filing 
an answer formally verified to accomplish such a purpose is pre- 
posterous and further insists that an examination of the case of Wa- 
ter Co. v. Public Service Commission of Nevada, supra, will show 
that it does not support the argument. 

Before deciding this question, we must for a moment recall that 
the vérification to the answer was waived, but in spite of that the 
défendant chose to file a verified answer. In addition, it appears 
that the proof ofifered in support of the bill is the affidavit of the 
plaintifï alone, supported by one other witness, and he only as to a 
certain conversation. Not only is the defendant's answer verified, 
but the défendant has put in évidence, to overcome the proof con- 
tained in the plaintiiï's supporting affidavits, the testimony of some 
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ten witnesses, whose testimony is offered to deny thc allégations con- 
tained in the bill and the plaintiff's affidavit. 

Upon this point the plaintiff contends that, where a bill calls for 
an answer under oath, the latter is evidential, and can be rebutted 
by the évidence of two or more witnesses, or that of a single witness 
and a prépondérance of proof, and that this rule is not in harmony 
with the rule in the Water Co. Case, supra; but where the oath is 
expressly waived, as hère, a verified answer lias no probative force. 

In Cléments v. Moore, 73 U. S. (6 Wall.) 299, 18 L. Ed. 786, the 
Suprême Court held that a complainant in chancery cannot, by waiv- 
ing a vérification on oath of the defendant's answer, deprive such 
answer, when made with such vérification of its ordinary effect. On 
page 314 of 73 U. S. Mr. Justice Swayne, speaking for the court, 
said: 

"The complainants waived an answer under oath by this défendant. Her 
answer is neverthelews verified by an affidavit. This was proper. It was 
lier right so to answer, and the complainants could not deprive her of It. 
Such is the settled rule of equity practlce, where there is no régulation to 
the contrary." 

In Woodrufif v. Dubuque & S. C. R. Co. (C. C.) 30 Fed. 91, it 
was held that the waiver by a complainant in equity of an answer 
under oath does not take avi'ay the right to answer under oath, and 
such answer, so far as responsive to the bill, must, upon motion for 
a preliminary injunction made upon bill and answer, be taken as true, 
and on page 93 Judge Wheeler said : 

"The bill charges that it is so done. The answer dénies this, and in this 
respect It is direct! y responsive to the bill. By the law an answer so re- 
sponsive is évidence, w'hich must be overcome by other évidence or stand. 
It is said that the orator waived an answer under oath, as the rules in eq- 
uity provide may be done. This is not understood to take away the right 
to answer under oath, and, when a détendant does so answer, the effect of 
the answer as évidence would appear to rest upon the law of the subject, 
which the rules of court do not appear to atteuipt to change. 'JTie answer 
must therefore, in this respect, for the purposes of this motion, be taken 
to be true." 

So the question naturally follows as to whether the answer under 
oath has probative force. It is well-settled practice in equity that, if 
the verified answer professes not to be on personal knowledge, it has 
no probative force, and merely puts the matter in issue. But if the 
vérification be on personal knowledge, and is responsive to the charges 
contained in the bill, as hère, then the rule is that the answer is evi- 
dential, has probative force, and is more than a simple pleading put- 
ting the facts well pleaded in issue. Nor do I find anything in the new 
rules indicating anything which changes the pre-existing law as to 
the probative force of a sworn answer in an equity suit. 

In Latta v. Kilbourn, 150 U. S. 524, on page 541, 14 Sup. Ct. 201, 
on page 208 (37 L. Ed. 1 169), Mr. Justice Jackson said : 

"Under the well-settled rules of equity iileadlng and practice, his answer 
[which was under oath] must be overcome by the testimony of at least two 
witnesses, or of one witness with corroboratiug circumstances." 
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Vigel V. Hopp, 104 U. S. 441, 26 L. Ed. 765, was a suit in equity to 
set aside a deed. There were numerous allégations of fraud in the 
bill. The answer denied ail the allégations of f raul^l, and the court held 
that, where the answer is responsive to the allégations of the complain- 
ant's bill, they must, to entitle him to relief, be sustained by the testi- 
mony of two witnesses, or of one witness corroborated by circum- 
stmces which are équivalent in weight to the testimony of another wit- 
ness. See, also, 2 Story, Equity, § 1528. This ruling was followed in 
Union Railroad Co. v. Dull, 124 U. S. 173, 8 Sup. Ct. 433, 31 L. Ed. 
417, and in Southern Development Co. v. Silva, 125 U. S. 247, 8 Sup. 
Ct 881, 3rL. Ed. 678, and in Kennedy et al. v. Custer et al., 174 
Fed. 972, 98 C. C. A. 584. 

"And it is a well-settled rule that, when tlie sworn answer fully and un- 
equivocally dénies ail tlie material allefiations of ttie bill upon wtiicli com- 
plalnant's equities rest, tlie injunction will be dissolved." Higli on Injunc- 
tions, § 1505. 

In addition to the sworn déniais in the answer to ail the allégations 
of fraud, to say nothing of many of the less important allégations, there 
are in this record the afifîdavits of ail the members of the stockholders' 
committee, the affidavits of the officers and directors cumulatively de- 
nying many of the allégations based upon the financial transactions of 
the Company, ail of the allégations respecting the inferences drawn by 
the plaintiff respecting the purport and intent conveyed in the stock- 
holders' agreement and decisively denying ail of the direct allégations 
of deceit, fraud, usury, theft, oppression, and conspiracy, as well as 
denying ail allégations from which inferences and conclusions may be 
drawn respecting tlie fraud and chicanery charged in the bill. 

So that we hâve in the instant case a situation, so far as proof is 
concerned, similar to that presented in Water Co. of Tonopah v. Pub- 
lic Service Commission of Nevada, supra, as will appear if we read in 
f ull what Judge Morrow said. I quote fully. He said : 

"I do not thlnli the évidence is eufflcient to justify the court in grantin? 
the temporary injunction. /* is hy no means clear that the water rates pre- 
scrlbed by the commission in this case will be conliscatory. On tlie contrary, 
the charge made in the hill that such ivould he tho case seems to me to Tie 
fully rebutted hy the answer and its supportintj affidavits. The well-estab- 
lished rule is that on such an application for a temporary injunctlo-n, if an 
answer under oath bas been flled denying the equities of the bill, the tem- 
porary injunction will not issue, for the reason that the sworn answer i.s 
évidence on behalf of the défendant, and rebuts the allégations of the blU, 
and such allégations are therefore left at least doubtful. That is the situa- 
tion hère. The évidence on behalf of the complainant is not sufflcient to over- 
come the évidence that bas been submitted on behalf of the défendants." 

The very words of that opinion may be read upon the bill, answer, 
and affidavits offered by the plaintifif and by the défendant in this case. 
See, also. Home Insurance Co. v. Nobles (D. C.) 63 Fed. 642 ; City of 
Sacramento v. Southern Pacific Co. (C. C.) 155 Fed. 1022; St. Louis, 
K. C. & C. Ry. Co. v. Dewees et al. (C. C.) 23 Fed. 691 ; Woodside v. 
Tonopah & Goldfield R. Co. (C. C.) 184 Fed. 358; Star Co. v. Colven 
Pub. House (C. C.) 141 Fed. 129; Stevens v. Missouri, K. & T. Ry. 
Co., 106 Fed. 771, 45 C. C. A. 611; Blakey et al. v. National Mfg. 
Co. et al., 95 Fed. 136, 37 C. C. A. 27. 
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Hence I must conclude upon such abundant authority that the de- 
fendant's contentions in this aspect of the case are sound. 

[3, 4] But as the rights of the plaintiff are very substantial, and lest 
an injury may resuit by this ruling, I hâve concluded, briefly as pos- 
sible, to discuss and décide the questions hère raised on the merits of 
the controversy, and for this purpose I shall confine the discussion to 
the sweeping charges of fraud alleged against the défendant, its of- 
ficers, and directors, and in order to reach a conclusion upon the fraud 
alleged, and whether the proof justifies the intervention of the ex- 
traordinary équitable reinedy of injunction, it is sufïicient to apply a 
few of the fundamental principles of law respecting fraud. 

In' the case at bar fraud is the gist of the whole action. Aside from 
the other pi-oposition of law, just decided, the plaintifï clearly relies 
upon his charges of fraud to justify his application for, and the grant- 
ing by the court of, a temporary injunction. 

The universal rule is that fraûd is never presumed. The légal pre- 
sumptions are in favor of honesty and fair dealing. There can be no 
imputation of fraud when the circumstances and facts upon which it 
is based are consistent with honesty and purity of intention, and while, 
as above stated, the gênerai rule obtains that fraud is not presumed as 
a matter of law, yet it may be inferred from proof of certain facts. 
No arbitrary or inflexible rule can be given as to the quantum or de- 
gree of évidence required to raise a presumption of actual fraud. The 
rule has been thus stated : 

"The proof, liowever, must be satisfactory. It must be so strong and 
cogent as to satisfy a man of sound iudgment of the trutli of tlie allégation. 
It need not possess such a degree of force as to be irrésistible, but there 
must be évidence of tangible facts from which a legitimate inference of a 
fraudulent intent may be drawn. And an allégation of fraud is against the 
presumption of honesty ; it requires stronger proof thnn if no such presump- 
tion existed. As it is against a presumption of fact, perhaps even a slight 
one, it requirss somewhat more évidence than would sufHce to prove the 
ac'knowledgment of an obligation or the delivery of a chattel. It is not 
necossary, however, that the fraud should be proved beyond a reasonable 
doubt. Issues of fact in civil cases are determined by a prépondérance of 
the évidence, and the rule applies as well to cases In whleh fraud is im- 
puted as to any other." 

A fair rule is that when the plaintiff makes proof of facts and cir- 
cumstances which not only cast a suspicion on the transaction, but show 
a State of facts which cannot be fairly or reasonably reconciled with 
fair dealing and honesty of purpose, he has then overcome the pre- 
sumption of purity of intention, and has made a prima facie case. As 
fraud may be inferred from facts and circumstances proved, it is the 
rule that, when such facts and circumstances are sufficient to make a 
prima facie case of fraudulent intent, they may be taken as conclusive 
évidence of such intent, unless met by proof of other facts and circum- 
stances sufficient to rebut and overcome the prima facie case already 
made. 

Even if we concède, arguendo, that the plaintiff's proof casts a sus- 
picion on the transaction, that he has established a prima facie case, 
and that his construction of the intent and purposes of the officers and 
directors of the défendant company is fraudulent, nevertheless the de- 
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fendant has clearly met the obligation imposed upon it by the rule, for 
it has met the plaintifï's proof by other facts and circumstances suffi- 
cient to rebut and overcome the plaintifï's prima facie case. 

The plaintiff develops a situation and marshals facts and circum- 
stances in the bill and by his own affidavit, as well as in an able argu- 
ment, which he insists proves fraud — from which fraud must be in- 
ferred. Without detailing them, for they are many and set forth at 
great length, he says that no other inference could be drawn, but an 
inference that the contemplated action of the officers and directors was 
conceived in an attempt to destroy the property rights of the plaintifï, 
and to be executed in furtherance of the willful and malicious design 
aiready formed. 

But the afifidavits of the défendant emphatically deny such infer- 
ences aild such intentions. The facts pleaded, the défendant says, do 
not justify any other conclusion than a fair and honest effort to meet, 
in a fair and honest way, the présent financial situation, in which the 
défendant finds itself as the resuit of the signing of the armistice, and 
that the financial reorganization can in no way injure the property 
rights of the plaintifï, because the new corporation proposed to be or- 
ganized is a holding company, which shall take and hold the stock of 
those who enter the stockholders' agreement and which now amounts 
to 97 per cent. The défendant further says that such holding corpo- 
ration, 80 far as the opérations of the défendant company are con- 
cerned, will be dépendent for its income from its stock holdings upon 
the prosperity of the défendant corporation, and such prosperity will 
be enjoyed by the 3 per cent, of stockholders who do not enter the 
agreement as well as by the stockholders of the proposed new corpora- 
tion, which will hold the 97 per cent, of the stock of those who enter 
the agreement. Under such a plan the défendant company does not 
part with its assets, so that the 3 per cent, of stockholders remain the 
owners of the assets of the défendant company in proportion to their 
stock holdings. This conclusion is sound. 

The plaintiff contends that, as certain persons are both directors in 
the défendant company as well as interested in or members of the bank- 
ers' firm which is to furnish the cash capital required for the assistance 
of the défendant, the only inference to be drawn is that they are per- 
sonally bound to gain in a financial way at the expense of the plaintiff 
and others, as is conclusively shown by the fact that Kidder, Peabody 
& Co. are to receive $2,000,000 in stock as its compensation for sup- 
plying $3,500,000 in cash to meet pressing obligations, and that Mr. 
Sargent, at least, is a member of that company, as well as a director of 
the défendant company. 

But the defendant's answer to that is that Mr. Sargent withdrew 
from the meeting of directors when the vote was taken and took no 
part in the discussion concerning it. The entr}^ of Kidder, Peabody & 
Co. into the finances of the défendant occurred over two years ago, 
when the company was in financial straits as the resuit of losses in war 
orders with the British government, and for the vast sums of money 
loaned the company it was natural that Kidder, Peabody & Co. should 
hâve a représentative on the board of directors. 
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While Mr. Sargent's présence there is no fraud, and no évidence of 
fraud, in the présent situation, it unfortunately gives rise to such a 
claim when it appears that his firm is to receive $2,000,000 in stock for 
its fee, which amount this court cannot, upon this hearing and at this 
time, without further évidence, hold to be an unconscionable sum, for 
the value of the stock at a future time must be first determined, and 
the services to be rendered are at présent, so far as either quantum or 
value is concerned, indefinite. I think it may fairly be said even now 
to be a vCry large fee, but whether it is unconscionable, which it must 
be to justify an injunction to prevent the reorganization plan from be- 
ing carried out, I cannot upon the proofs at this time so hold. At final 
hearing on the merits this question may then be decided. 

Without attempting to answer ail the claims advanced by both sides 
to this controversy, upon the whole case the attitude of the court may 
be stated in a single sentence. I think the record présents too many 
éléments of doubt to warrant the issuing of a preliminary injunction. 

[5] But it may be that there are some equities which the plaintifï 
may be able to establish at final hearing, and my concern is to pro- 
tect those equities, and at the same time allow this défendant to be 
relieved of the temporary stay already granted, that it may proceed 
with its reorganization plan. 

A serious question arises concerning the plaintifï's remedy at law. 
I am not clear but that he could recover at law. But without decid- 
ing that question, and for the purpose of ascertaining how he may 
be protected, let us revert to the last part of the fifth paragraph of 
the prayer for relief, wherein the plaintifï prays : 

"That the court ascertain the value of your orator's stock, and decree 
that the said value shall be paid to him before the défendant enter into said 
agreements or permit the same to be performed." 

This prayer for relief, doubtless, is predicated upon part of the 
allégations in the biU found in paragraphs 9 and 12, which, so far 
as are hère pertinent, allège in substance that on December 19, 1918, 
plaintifï had a conférence with J. E. Otterson, président, and C. S. 
Sargent, Jr., a director, of the défendant company, and at said con- 
férence said Otterson and Sargent importuned plaintifï to deposit his 
stock under the proposed plan of reorganization, or to accept $750 
per share for his stock, both of which propositions the plaintifï de- 
clined, but did ofïer to sell his stock for $2,300 per share, which he 
then claimed to be the apparent book value, which price Otterson and 
Sargent declined to pay, and oflfered no more than $750. It is also 
alleged that the stock held by plaintifï was on June 30, 1918, worth 
$2,176, exclusive of profits made since that date, and that $2,176 rep- 
resents the real value of the stock, which amount the plaintifï has 
indicated a willingness to accept. 

Without imputing to the plaintifï any motive except the laudable 
one of endeavoring to secure for himself the fuU value of his stock 
in this company, it is apparent, from some of the allégations in the 
bill and the prayer for rehef, that such a disposition of the matter is 
the goal toward which he is striving — at least one of the goals. With 
that purpose in view, I think the interests of the plaintifï are prop- 
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erly and well safeguarded, though perhaps the equities may not be 
preserved, if I conclude that the motion for the preliminary injunc,- 
tion be denied, and the temporary restraining order heretofore grant- 
ed on the fihng of the bill be dissolved, upon condition that the de- 
fendant file a bond in the sura of $83,000, which amount represents 
in round figures the value of plaintifï's 38 shares of stock at $2,176, 
conditioned that the plaintifif agrée that the court grant that part of the 
prayer for relief respecting the value of the plaintiff's stock, and upon 
proper proceedings ascertain the value of the plaintiff's stock, and or- 
der the défendant to pay to the plaintifï such amount as shall ultimate- 
ly be adjudged its fair value, and, for the purpose of carrying ont the 
intent of this suggestion, the order of the court denying the plaintifï's 
motion, filed March 13, 1919, for an inspection of the books of the 
défendant company, is revoked, and the motion granted. 

When the défendant company files with the clerk of this court writ- 
ten assent of its willingness to file a bond, or give proper security 
in the sum of $83,000, the motion for preliminary injonction will be 
denied, and the temporary restraining order heretofore granted on the 
filing of the bill will be dissolved; and it is 

So ordered. 



In re STAR SPRING BBD CO. 
(District Court, D. New Jersey. April 18, 1919.) 

1. Bankkuptcy <g=j,'iO.'>(3) — Prefeeenck — Insolvenoy— Evidence. 

The amonnt realized from sale of assets by the receiver or trustée in 
baukruptcy, while not conclusive as to the value of the assets, is évi- 
dence thei'eof, and where tlie ]ial)llilies greatly exceeded such amount and 
there was no évidence of change In tlie bankrupt's condition, it justifies 
a finding of insolvency, when a transfer was naade the day before pé- 
tition was tiled. 

2. Bankbuptcy ■S=>1(J5(4) — Préférence — Taking New Secueities. 

Where a bank, the day before an involuntary pétition in bankruptey 
was filed, surrendered notes held by it indorsed by the banlirupt in ex- 
change for a note of the banlirupt for the sanie amount secured by as- 
signment of accounts exeeeding the amount of the note by $8,000, the 
transaction was not a mère exchange of securlties, but was a transfer 
amountlng to préférence, if made with knowledge of insolvency. 

3. Bankbuptcy <S=>165(1) — "Préférence"— Effect of Transfer — ^"Class." 

In the provision of the Bankraptcy Act, detîning préférence as a trans- 
fer which enables the creditor to obtaln a greater percentage than 
other credUors of the same class, "class" refers to the four classes of 
ereditors specàfied in section 64 (Comp. St. § 9648), tax credltors, credltorf 
for wages, credltors entitled by law to priority, and gênerai creditor-t, 
and secured gênerai ereditors are lu the .same class as unsecured credl- 
tors. 

[Ed. Note. — For other définitions, ,see Words and Phrases, First and 
Second Séries, Class ; Préférence.] 

4. BANKBrPTCY cS=3l66(i.3) — Préférence — Knowledge of Okjîbitob — Insol- 

vency OF Debtor. 

That a bank, to whom a bankrupt transferred accounts the day before 
the pétition was filed, knew that the bankrupt had overdrawn his ac- 
count, that he had deceived the banlv as to securlties held by it, and that 
tlie transaction was handied for the bankrupt by an attorney, and there- 

iS=i>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexe» 
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after the bank's offlcers reopened its books and kept its clerks during 
the evening to enter tlie transaction and send notice to the debtors of 
tbe assignment on that date, .lustifies tbe conclusion that the bank's offl- 
cers belleved tbe transferror to be bisolvent. 

5. BANKBtIPTCY (S=»29S PkEFEREXCE — RiGIITS OF TRUSTEE LaCIIBS. 

A delay by the trustée In bankruptcy of several montJis after a claim 
is flled, in objecting to a clalm as a préférence, is not such lâches as bars 
hls right to relief, where be objected to the claim as soon as be knew it 
was tiled, tbough in tbe meantinie the statute of limitations niay bave run 
against securities surrendered by the creditor. 

In Bankruptcy. Involuntary proceedings against the Star Spring 
Bed Company. On pétition to review an order of the référée holding 
that a transaction with the Union National Bank did not constitute 
a préférence. Exceptions to the order sustained, and claim ex- 
punged, unless the bank surrendered the préférence. 

See, also, 243 Fed. 957. 

Nathan Bilder, of Newark, N. J., and Robert P. Levis, of New 
York City, for trustée. 

McCarter & English, of Newark, N. J., for Union National Bank. 

DAVIS, District Judge. On April 18, 1911, the Star Spring Bed 
Company, the bankrupt, was indebted to the Union National Bank, 
hereinafter called the bank, on account of discounts made by the 
said bank for the benefit of the bankrupt in the sum of $58,200. 
About $20,000 of this amount was represented by notes made by 
various persons in favor of the bankrupt and indorsed by it. The 
bank supposed that the said notes were business paper and represent- 
ed business transactions between the bankrupt and its customers. On 
the said 18th day of April, after banking hours, at about 4 o'clock 
in the afternoon, Abraham Silberberg, an attorney representing the 
bankrupt, went to the bank and advised the président and cashier that 
the said notes were not business paper received by the company in the 
pursuance of its business, but were accommodation paper, and that 
the company desired to withdraw them (although they were not due, 
and would not be due in some instances for months), and to pay off 
the said notes with, or put in their place, a note payable on demand 
for $20,000, secured by certain accounts aggregating $28,000, due the 
company on its business transactions. The proposition was agreed to 
by the président and cashier, who delivered to Mr. Silberberg the 
said accommodation paper, and received from him the demand note 
for $20,000, and the said accounts which v/ere assigned to the bank. 
On the following day, an involuntary pétition in bankruptcy was filed 
against the company, and it was shortly thereafter adjudicated a 
bankrupt, and the assets thereof proved to be sufficient to pay only 
about 50 per cent, of the indebtedness of the said company. 

On the last day that it could do so, the bank filed a claim for 
the unpaid balance against the estate in bankruptcy. The trustée 
objected to this claim on the ground that the bank had secured a 
préférence in the before-mentioned transaction on the 18th day of 
April, and urged that the said claim should not be allowed by the 

<^::3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
257 F.— 12 
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référée, unless the bank surrendered this alleged préférence. The 
référée held that the transfer did not constitute a préférence, that the 
transaction was a mère substitution or exchange of security, and 
that the bank, being a secured créditer, did not receive a greater per- 
centage of its debt than other creditors of the same class, for there 
was no other secured créditer than the bank, and it was therefore 
in a class by itself. The order of the référée is before this court for 
review. 

[1] In order to prevail, the trustée must estabhsh the following 
four propositions: (1) Tliat the transaction complained of was made 
witlain four months before the fîHng of the pétition ; (2) that at the 
time of the transfer the bankrupt was insolvent within tlie meaning 
of section 1 (15) of the Bankruptcy Act of July 1, 1898 (30 Stat. 544, 
c. 541 [Comp. St. § 9585]); (3) that the effect of the transaction 
operàted as a préférence to the bank, enabling it to receive a larger 
percentage of its debt than other creditors of the same class ; (4) that 
the bank had reasonable cause to believe that the enforcement of the 
said transfer wouid efïect a préférence. 

1. It is admitted that the transaction took place within four months 
of the filing of the pétition. In fact, it occurred within 24 hours 
thereof. 

2. The Company was adjudicated a bankrupt on pétition filed the 
day following the transaction complained of. The indebtedness of 
the bankrupt on that day was $126,616.61. The trustée has realized 
from ail the assets of the bankrupt $69,000. The évidence does not 
show any change in the amount of the assets of the bankrupt be- 
tween 4 o'clock on the 18th and the time of the filing of the pétition 
on the 19th of April, 1911. The adjudication settles the question of 
insolvency on the 19th, at the time the pétition was filed. That ques- 
tion is res judicata. The amount realized from the sale of assets by 
the receiver or trustée in bankruptcy may not be of the highest pro- 
bative character as to the actual value of the assets ; but it is of 
some value, and when no change is shown in the assets between 4 
o'clock in the afternoon of one day and the following day, on which 
a concern is adjudicated a bankrupt, it is évidence that should be 
considered and which may justify the conclusion, in the absence of 
proof to the contrary, that the concern was insolvent at 4 o'clock on 
the previous day. Ridge Avenue Bank v. Studheim, 145 Fed. 798, 
76 C. C. A. 362; s. c, 15 Am. Bankr. Rep. 132, 132 Fed. 951; 
Morris v. Tannenbaum, 26 Am. Bankr. Rep. 368; Grandison v. 
National Bank of Commerce, 231 Fed. 800, 145 C. C. A. 620, 36 Am. 
Bankr. Rep. 438; Clarion Bank v. Jones, 88 U. S. (21 Wall.) 325, 
338, 22 L. Ed. 542. 

The conclusion reached by the référée made it unnecessary that 
he find, as a fact, that the bankrupt was insolvent at the time of the 
transfer; but as I understand his language he did find that the Com- 
pany was insolvent at the time of the "transfer." He said: 

"Although it has been held that a fluding of insolvency on November Ist 
does not show insolvency on October 17fh (Re Rome Planing MIU [D. C] 96 
Fed. 812), and that no légal presuraption of insolvency on April 29th can be 
pi'edicated uijou an adjudication of iusolveuey on May IGtli (Kimball v. Dress- 
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er [98 Me. 519] 57 Atl. 787), yet it seenis to ine that in tliis case, where tho 
insolvcnicy is established as of April lOtli. and tlie trausfer was made late 
in the day on April IStli, it is a fair presuinption tliat tlie fluancial condition 
tlius determined existed at tlie time of the tnaisler/' 

In my opinion, the conclusion of the référée is correct, and the 
bankrupt was insolvent at 4 o'clock on April 18, 1911, when the 
"transfer" was made. 

[2] 3. Did the transfer constitute a préférence? The test of a 
préférence, under the act, is the payment, out of the bankrupt's prop- 
erty, of a larger percentage of the creditors' claim Ihan other creditors 
of the same class receive. Swarts v. National Bank, 8 Am. Bankr. 
Rep. 677, 117 Fed. 1, 54 C. C. A. 387. The référée held that the 
bank did not receive a préférence. "The transaction," said he, "was 
substantially that of an exchange of securities. The bank surren- 
dered the obligations of third parties, upon which the bankrupt cor- 
poration was indorser, and received in lieu thereof the assignment 
of the accounts to secure a new note practically equal in amount to 
the notes surrendered. * * * y\ niere exchange of securities by 
which the position of the créditer is not proved to be bettered, can- 
nct be considered a préférence. Sawyer v. Turpin, 91 U. S. 114 
[23 L. Ed. 235] ; In re Noël [D. C] 14 Am. Bankr. Rep. 715, 137 
Fed. 694." 

The facts of the two cases cited by the référée are quite différent 
from those in the case at bar. In the first case cited, the debtor 
gave to his creditor a bill of sale of a frame building erected on 
leased ground, more than four months before the filing of the pétition 
in bankruptcy, to secure the sum of $27,839. The debtor, therefore, 
had only a chattel interest in the property. The bill of sale "was 
understood by the parties to be a security for the debt due. It was 
in substantial légal efïect, though not in form, a mortgage." With- 
in four months of the bankruptcy, the creditor surrendered the bill 
of sale and received a mortgage on the same identical property. The 
court said: 

"The mortgage covered the .same property. It embraced nothing more. 
It withdrew nothiag from the control of the bankrupt, or from the reach of 
the bankrupt's creditors, that liad not l)een withdx-awn by the bill of sale. 
Glving the mortgage in lieu of the bill of sale, as was done, was therefore a 
mère exchange in the form of the security. In no sensé can it be regarded as 
a new préférence. * * * It is too well settled to reciuire discussion that 
an exchange of securities within the four months is not a fi'audulent préfér- 
ence withiu the meaning of the Bankrupt Law, eveu when the creditor and 
the debtor know that the latter is insolvent, if the security given up is a 
valid one when the exchaiige is made, and if it be undoubtedly of equal 
value with the security substilutod for it. * * * The reason is that the 
exchange takes nothing away from the other creditors. It is therefore not 
in conflict with the thlrty-fifth section of the act, tlie purpose of which is to 
secure a ratable distribution of the property of a bankrupt owned by him at 
the time of his becoming bankrupt, and uiidiminished by any frauduleut préf- 
érences given within four months prior thoreto." 

The reasons why the court held in that case that the exchange of 
securities did not constitute a préférence are the very reasons which 
indicate a préférence in the présent case. In that case the exchange 
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"withdrew notliing from the control of the bankrupt, or from the 
reach of the bankrupt's creditors" ; but in this case the so-called 
exchange withdrew accounts aggregating $28,000 from the bankrupt 
and from the reach of the bankrupt's creditors. The reason why a 
mère exchange of securities does not constitute a préférence is that 
it "takes nothing away from the other creditors," and leaves the 
banicrupt's assets "undiminished" by the transaction. Furtlier: 

"The security given nmst be a valid one whcu tlie exchange is made 
and must be of undoubted equal value with tlie security substltuted for it." 

The vaHdity of the security withdrawn in the présent case is un- 
known and its actual value is a question of spéculation. That se- 
curity was destroyed within a few days after the transfer and en- 
tirely lost to the estate in bankruptcy, whatever its value might hâve 
been. The fact is that for some reason, unsatisfactorily explained, 
the bankrupt seemed to think it necessary, or at least advisable, to 
withdraw the security from the possession of the bank, and did so 
the day before the pétition was filed, and either permitted or caused 
it to be destroyed. In the second case (In re Noël) cited by the réf- 
érée there was simply the exchange of the form of security, the se- 
curity in each case being identically the same. The transaction in 
question was not "a mère exchange of securities by which the posi- 
tion of the creditors is not proved to be bettered." The cases cited 
by the référée do not support bis conclusion. 

[3] The référée further states that — 

"A point not argued, but appearing to me to be décisive of this case, is 
that one essential élément of a voidable preferential transfer is entirely lack- 
ing, that i.s the effect of the transfer must be to enable tlie créditer to olitain 
a greater percentage of his debt than other creditors of the same class. 
* « « Hère, however, is a créditer holding seciuMty who surrenders it and 
reçoives other security. What creditors 'of the same class' are there over 
whom he has acqulred a préférence? There is no proof that there were any." 

In other words, the référée held that inasmuch as the évidence 
showed that the bank was a secured créditer, to the extent of the 
notes indorsed by the bankrupt, and that the claims of ail other cred- 
itors were unsecured, the bank vi^as in a class by itself, a secured 
créditer, and did not and could not receive a larger percentage of 
its debt than any other créditer of the same class, because there was 
no other such creditor. Consequently the transfer did not and could 
not constitute a préférence. The test of classification, on his theory, 
is the security or nonsecurity that a creditor has for his debt, and 
this finds support in an opinion rendered by Judge Grosscup, of the 
Seventh circuit, in the case of Doyle v. Bank, 8 Am. Bankr. Rep. 
535, 116 Fed. 295, 54 C. C. A. 97. Judge Sanborn, of the Circuit 
Court of Appeals of the Eighth Circuit, in a very clear and well- 
reasoned opinion, reached a diiïerent conclusio(n în the case of 
Swarts V. Fourth National Bank, 8 Am. Bankr. Rep. 673, 117 Fed. 
1, 54 C. C. A. 387. He holds that secured and unsecured creditors 
are in the same class within the meaning of the act, and in this he 
is followed by the Circuit Court of Appeals of the Sixth Circuit 
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in the case of Livingston v. Heineman, 10 Am. Bankr. Rep. 39, 120 
Fed. 786, 57 C. C. A. 154. 

The act itself does not define the word "class," nor state in terms 
what creditors are in the same class, or différent classes. It créâtes 
and spécifies classes, and from a study of thèse it may be possible to 
arrive at a définition of the word "class" within the meaning of the 
act. Section 64 (Comp. St. § 9648) spécifies three classes — parties 
to whom taxes are owing, employés holding claims for certain wages, 
and those who, by the laws of the states or of the United States, 
are entitled to priority. There are also gênerai creditors. The three 
classes above mentioned bave priority over gênerai creditors. There 
are, broadly speaking, two classes of creditors — those who hâve prior- 
ity and are paid in full, and gênerai creditors, including secured and 
unsecured. Thèse are the classes of creditors of which the Bank- 
ruptcy Act treats. Every creditor in the same class always receives 
the same percentage on bis claim that every other creditor in that 
class receives. Différent classes of creditors are paid différent per- 
centages in accordance witli the provisions of the act, but creditors 
of the same class always receive the same percentage. Creditors en- 
titled to receive out of the bankrupt estate the sanne percentage of 
their claims are therefore in the same class, regardless of whether 
they may collect any deficiency from others. A creditor may bave 
two notes made by the bankrupt — one secured by the indorsement 
of a third party, the other unsecured. He is entitled to receive the 
same percentage out of the bankrupt estate on both notes. He may, 
however, collect the deficiency on the secured note from the indorser, 
or he may collect the entire note in the first place from the indorser, 
who in turn may prove the note against the bankrupt estate and 
receive the same percentage upon the claim which the original cred- 
itor would hâve received, or which was received on the unsecured 
note. I agrée with the conclusion of Judge Sanborn that, within the 
meaning of the Bankruptcy Act, the test of classification is the per- 
centage paid upon the claim out of the estate of the bankrupt, and 
that secured and unsecured creditors are in the same class. 

The bankrupt owed the bank on April 18, 1911, in addition to the 
amount evidenced by the notes surrendered by the bank on that day, 
about $37,000. In addition to the delivery of the said note, payable 
on demand for $20,000, the bankrupt, as above stated, assigned and 
also delivered to the bank accounts nayable to it, from customers, 
aggregating $28,000. The said $20,000 note provided, inter alia : 

"And it is hereby a^reed and nndersiond thnt If rocoiirse is had to tlie 
coUatoralP. any exoess of coUaterals iipoii fliis note shall be applicable to 
any other note or clalni beld by said banli acainst the nndersigncd." 

Recourse was had to the collaterals, the accounts, and it was un- 
derstood by both parties that recourse was to be had to the collat- 
erals. The président of the bank testified that — 

"The note was to run with the collatéral and as the money was paid in 
it was to liqnidate the note." Testimony of September 17, 1911, p. 19. 

And in pursuance of this understanding the clerks of the bank 
worked overtime on the day of the transaction, until 8 o'clock in 
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the evening, in order to send out notices to the debtors, on those 
accounts, of the assignment, to prevent the payment of them to the 
bankrupt or to others than the banlf. Testimony of September 17, 
1911, p. 29. The bank, therefore, had the right, under the terms 
of the note, to apply the $8,000, collatéral in excess of the note, to 
its claim against the bankrupt of about $37,000. Assuming that the 
notes returned to the bankrupt by the bank on that day were col- 
lectible and legitimate, the bank received an excess security of $8,000, 
to be applied to its claim over and above the security which it sur- 
rendered. The bank says in reply that, at the time of the objection 
made to its claim, it had collected only $15,000 of the accounts; but 
the trustée rejoins by saying: 

"That the point which the référée has decided as exchanf^e of security was 
not urged by any of the counsel, and was not ursed anywhere in the case, 
and if it had been, it could readily hâve been established that a large amount 
of tlie assigued accounts were collected by the trustée and are being held by 
him pending the outcome of this proceeding. No such proof was oflfered, be- 
cause no such point was taken or urged by either side." 

This, however, is not in the testimony and may not be considered. 
The décision, however, does not dépend upon it. If it did, I would 
refer the case, so that f urther testimony might be taken on the point. 
Whatever the possible value of the said security surrendered by the 
bank might hâve been, the fact remains that by the transaction the 
bank received $8,000 more security than it had for the indebtedness 
due from the bankrupt, and if the referee's order is sustained it will 
receive a larger percentage on its debt than any other creditor of the. 
same class. I am therefore constrained to hold that the transfer 
constituted a préférence. 

[4] 4. The only remaining question is whether or not the bank 
had reasonable cause to believe that the enforcement of the trans- 
fer would effect a préférence. If it did, such conclusion must be 
gathered from the circumstances surrounding the transaction, which 
was negotiated on the one side by the attorney of the bankrupt, who 
in this case was its agent, and on the other side by the président and 
cashier of the bank, each of whom allèges that he did not negotiate 
the transaction with said attorney, but that it was donc mainly by 
the other. 

There was an overdraft in the account of the bankrupt at the bank 
on that very day of $168.56, and the officers of the bank had knowl- 
edge of it. The bank, before the visit of the attorney, had been 
told, or at least always believed, that the notes surrendered were 
business paper, and had been received by the bankrupt as the resuit 
of business transactions. When the bank was informed by the at- 
torney that they were accommodation paper, it was surprised. The 
officers themselves, of the bankrupt, for over five years, had trans- 
acted its business with the bank. Abraham Silberberg, Esq., had 
never before transacted any business with the bank in behalf of the 
bankrupt or otherwise. The attorney was at the bank for some 
considérable time, and the court is told but very httle of what he 
said during that time. 
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The officers of the bank, however, did know at least thèse three 
îacts : There vvas an overdraft of the bankrupt at the bank that 
day. The bank had been deceived by the bankrupt in being ied to 
believe that the paper which it surrendered was business paper, for 
if it had already been known to the bank, the attorney's action in 
seeing to it that the bank was enlightened is inexpUcable. The offi- 
cers of the bankrupt company, who had transacted its business for 
over five years, for some reason, did not appear at the bank on the 
day of the overdraft, to inform it of the character of the securities 
which it held, and to negotiate this transaction, but instead an at- 
torney, unknown to it, came proposing to give a note, payable on 
demand, which had been prepared before he came, for notes some of 
which were not due for several months. 

Something must bave made a profound impression upon the prési- 
dent and cashier of the bank, whose books had been closed and bal- 
anced for that day. Yet the président and cashier regarded the in- 
formation received from the attorney of sufficient importance to jus- 
tify the reopening of the bank books, even though erasures had to be 
made therefor, and to make the entries of the transaction as of that 
day. The clerks of the bank were detained until 8 o'clock in the 
evening, in order to send out notices to ail the persons whose accounts 
had been assigned to the bank. AU of this was unusual, unreason- 
able, and is unaccounted for upon any rational theory, except that 
the bank had some information that something was going to happen 
the following day, or in the near future; and something did happen. 
I am forced to the conclusion, as the only reasonable explanation of 
its action on that day, that the bank had reasonable cause to believe 
that the bankrupt was insolvent, and that the enforcement of the trans- 
fer of the accounts to it would efifect a préférence, and enable it to 
receive a larger percentage of its debt than any other créditer of the 
same class. 

[5] I hâve fully considered the questions of lâches urged against 
the trustée, who waited several months after the claim of the bank 
was filed before he objected thereto or moved to expunge the same. 
It is alleged that the notes surrendered by the bank were destroyed 
by the' officers of the bankrupt within two or three days thereafter. 
The trustée says that as soon as he "found that the claim was filed 
he presented objections, charging the préférence." The trustée, in 
my opinion, is not guilty of such lâches as would justify me in over- 
ruling, on that ground, his exceptions. If during the considération 
of this case the statute has run against any of the notes surrendered 
ty the bank, and the bank is not now in position to pursue its remedy 
against the makers thereof, as urged at the argument, that fact is 
not chargeable to the trustée. 

The exceptions to the order of the référée are sustained, and the 
order allowing the claim will be set aside, and the claim expunged, 
unless the bank surrenders the préférence it received. 



184 257 FEDKEAL RBPORTEB 

UNITED STATES v. METCALF et al. 

(District Court, D. Rhode Island. April 2, 1919.) 

Nos. 50, 81, 82. 

1. Pabdow ®=3ll — Geneeal Amnesty— Constbuctioît. 

In the proclamation of the Président of June 14, 1917, recltlng the 
décision of the Suprême Court holding illégal the suspension of en- 
forceinent or imposition of sentences by fédéral judges, and pardoning 
persons under suspended sentences and those who had been convicted 
prior to a fixed date, but not sentenced at the date of the proclamation, 
the pardon to those not yet sentenced was limited to cases where the im- 
position of sentence had iieen lllegally suspended by the judge, and did 
not apply where it was suspended to give défendant time to perfect his 
blU of exceptions, which was delayed by the illness and death of his coun- 
sel. 

2. Cbiminal Law <®=»974(1) — Demuebee— Opening the Record. 

A demurrer to the government's replicatlon to a plea in arrest of judg- 
ment opens the whole record, and the plea, If insuflicient, can be over- 
ruled. 

Edward P. Metcalf and Henry E. De Kay were convicted of mis- 
application of funds of a national bank. On demurrer to replication 
to the plea of Henry E. De Kay in arrest of judgment. Demurrer 
and plea in arrest of judgment overruled. 

Harvey A. Baker, U. S. Atty., of Providence, R. I., and George H. 
Kuddy, Jr., Sp. Asst. Atty. Gen. (John W. Baker, of Providence, R. 
I., on the brief), for the United States. 

James W. Osborne, of New York City, and I^ee, Boss & McCanna, 
of Providence, R. I., for défendants. 

BROWN, District Judge. The question arising tipon this demur- 
rer is whether the défendant, Henry E. De Kay, against whom a 
verdict of guilty was rendered prior to June 15, 1916, and upon whom 
no sentence has been imposed, is entitled to arrest of judgment upon 
his plea of full amnesty and pardon by public proclamation of the 
Président of the United States, dated June 14, 1917, wherein De Kay 
claims the benefit of said proclamation and accepts the amnesty and 
pardon thereby declared and granted. 

To this plea the United States has filed a replication setting forth 
the various proceedings in said case after verdict, stating that no mo- 
tion for sentence has been made by or on behalf of the United States, 
and that the court has not in any wise suspended sentence or the im- 
position of sentence upon said défendant, and that said cause has 
actually been in course of adjudication since the rendition of the 
verdict of guilty. 

From this replication, and from our record, it appears that the 
delay in imposing sentence was due in part to the defendant's péti- 
tion for a new trial and to proceedings thereon resulting in its déniai, 
and in part to delays in settling the defendant's voluminous bill of ex- 
ceptions relating to a long and complicated trial, during the period 
between November 23, 1914, and January 23, 1915, upon a charge 
of misapplication of funds of a national bank. In conséquence of the 
serions illness of defendant's counsel, Walter H. Barney, Esq., the 

<g=3For other cases see Bame topic à KICT-NUMBEB. In ail Key-Numbered Digests & Inaeze* 
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case was by order duly continued f rom term to term ; and as this ill- 
ness finally resulted in death, the défendant unfortunately was de- 
prived of his services in perfecting the bill of exceptions and as- 
signments of error, and in the prosecution of a writ of error thereon. 

It has long been the practice in this disti-ict and circuit to defer 
sentence until after the settling of the bill of exceptions, in order that 
the record, which is to be re-examined upon writ of error, may be 
perfected before judgment thereon. 

It clearly appears that the deferring of sentence was only to enable 
the défendant to move for a new trial and to jjerfect proceedings upon 
writ of error. This was ail at the defendant's request, and in order 
to obtain légal relief against the sentence, which, in ordinary course, 
and but for thèse proceedings for a new trial and for writ of error, 
would hâve followed in pursuance of the statute under which he was 
tried. Ail of thèse proceedings would hâve been idle, but for the de- 
fendant's knowledge that sentence was imminent, and would ultimate- 
ly follow, unless he could set aside the verdict. 

The défendant was still held to bail to answer any judgment that 
should be pronounced against him. Sentence was not deferred upon 
"considérations extraneous to the legality of the conviction or the 
duty to enforce the sentence" (Ex parte United States, 242 U. S. 37, 
37 Sup. Ct. 74, 61 L. Ed. 129, L. R. A. 1917E, 1178, Ann, Cas. 1917B, 
355), but only to enable légal proceedings, pending or contemplated, 
to be taken for relief against sentence upon the verdict. 

After the décision of the Suprême Court in Ex parte United States, 
242 U. S. 27, n Sup. Ct. 72, 61 L. Ed. 129, L. R. A. 1917E, 1178, 
Ann. Cas. 1917B, 355, relating to the power of a court to suspend sen- 
tence, the Président, on June 14, 1917, issued a proclamation in the 
f ollowing terras : 

'■Ry the Prosidoiit of (lie rnitfd States of America. 
"A rroclamation. 

"Whereas, a practice lias existed for many years among the .iudges of cer- 
tain United States courts of suspendins eitlier tlie imposition or tlie exécution 
of sentences whenever, in their judsrment, tlie circumstances warranted it, 
which practice is illcsal, as lias boen held by the Suprême Court of the TJuited 
States In a case entltled 'Ex parte United States, Petitioner,' known as the 
Killits Case, decided December 4, tOlO ; and 

"Whereas, the practice was widesiiroad, and many thousands of per.son» 
are now at liberty under such suspensions, nev?r liaving served any portion 
of the sentences duly authorijied and rerpiired by the statutes ; and 

^'Whereas, many of thèse persons are leadins blameless lives and hâve 
re-established theraselves in the contidence of their fellow citixens, and it 
îs believed that the enforcement of the law' at this late date would, in most 
instances, be productive of no good results; and 

■'Whereas. the Suprême Court of tlie Tjiited States, in récognition of tlie 
necessity for meeting this situation, lias stayed the mandate in the Killits 
Case until the end of the pre.sent term, to wif. until about June 1.5, 1917: 

"Now, therefore, be it known that I, "VVoodrow Wilson, Président of the 
TJnited States of Amei'ica, in considération of the iiremises, divers otlier good 
and sufflcient reasons me thereunto nioving, do herehy déclare and grant a 
full amnesty and pardon to ail persons under suspended sentences of United 
States courts liable to penalties as aforesaid, wliere the sentences imposed 
■were less tlian the perlod between the date of imposition and June 1.5, 1917, 
and to ail per.«ons, défendants in said courts, in cases where pleas of guilty 
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were entered or verdicts of gullty returned prier to June 15, 1916, and lu 
wliieh no sentences liave been Imposed. 

"In ail other cases of suspension, eitlier of the imposition or the exécu- 
tion of sentence by judges ot tlie United States courts occurring prior to 
Deceniber 4, 1916, tlie date of tlie décision in tlie Killits Case, a respite of six 
months is hereby granted from June 15, 1917, in order that tlae facts and 
merits of the respective cases may be investigated and eonsidered and ap- 
propriate action taken, wliere warranted, by way of executive clemeney. 

"In testimony whereof I liave herennto signed by name and caused the seal 
of the United States to be aflixed. 

"Donc in the District of Colunibia this fourteenth day of June in the year of 
our Lord one thonsand nine hundred and seventeen, and of the inde- 
pendence of the United States the one hundred and forty-flrst. 

"[Seal.] Woodrow Wilson. 

"By the Président : 

"Robert Lansing, Secretary of State." 

[1] The défendant De Kay cornes within the literal meaning of the 
following clause of the proclamation : 

"And to ail persons, défendants in said courts, in cases where pleas of 
guilty were entered or verdicts of gullty returned prior to June 15, 1916, and 
in which no sentences hâve been imposed." 

It is the contention of the United States that this language, though 
broad enough to include the défendant, must be limited to cases in 
which the failure to impose sentence has been due to illégal action by 
a judge, such as was condemned by the décision of the Suprême 
Court, and has no application to cases where the delay was due to 
légal proceedings for revision. The United States relies upon the 
preamble to show the situation which led to the proclamation, and 
upon the statement in the granting clause ''in considération of the 
premises." 

For the défendant De Kay it is urged that the granting clause con- 
tains also the words "divers other good and sufficient reasons me 
thereunto moving"; that the language is unambiguous, and therefore 
resort to the preamble is not permissible in aid of its interprétation. 
It is further urged that the prior clause, relating to persons under 
suspended sentences for terms less than the period between the date 
of imposition and January 15, 1917, is applicable equally to cases of 
illégal and of légal suspension, and that, if in said clause there is no 
discrimination between sentences legally and illegally suspended, there 
is no reason for making such discrimination between légal and il- 
légal postponement of sentence ; that it is reasonable to suppose and 
must be assumed that the Président and the Attorney General had 
knowledge of the usual course of légal procédure, and that in so im- 
portant a matter it cannot be presumed that language so comprehensive 
in character was used inadvertently or inadvisedly. 

It is further urged that it cannot be supposed that, in dealing with 
cases of suspension or delay either of the imposition or the exécution 
of sentences, it was intended to prefer as objects of amnesty those 
persons who had benefited by illégal action of the court to those who 
had not benefited by illégal action, but only by delay to which they 
were legally entitled. This latter argument, however, ignores one 
important considération. Those persons who had been deemed by 
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the judges who tried them entitled to clemency, and who, in a mis- 
taken exercise of discrétion, had been relieved from penalties of tlie 
law, were presumably persons regarded as worthy of clemency. The 
suggestion by the Suprême Court of "a grave situation," only to be 
remedied by the exercise of the pardoning power, or by probation 
législation enlarging judicial discrétion, was in behalf of a class of 
persons presumably having spécial claims to further clemency, since 
already they had been so regarded by judges familiar with their 
cases. 

If we adopt the construction for which the United States contends, 
the pardon is applicable only to those persons who hâve had their 
sentences delayed either in imposition or exécution by illégal action of 
judges. It follows, therefore, that in each plea of pardon and am- 
nesty it would be insufficient to show that a défendant was within 
the literal terms of the grant ; but it would seem necessary for the 
défendant to allège and to show that his sentence had been illegally 
suspended by the judge, or that the judge had illegally refused to 
impose sentence. In other words, the plea in arrest of judgment, in 
addition to the facts that verdict of guilty was returned prior to 
June 15, 1916, and that no sentence had been imposed prior to the 
date of the pardon, should affirmatively show illégal action by the 
judge. 

The question whether inaction by a judge, or a refusai by a judge 
to sentence upon motion of a United States attorney, was légal or 
illégal, might involve a question of great difficulty, since the record 
on such a motion may afford slight évidence, if any, to assist in de- 
termining whether the inaction or action of the judge was within or 
in excess of a sound judicial discrétion. 

"Th(j courts inhereiitly possess ample riglit to exercise reasonable — tliat 
is, judicial — discrétion to enahle them to wiselv exert their authority." 242 TJ. 
S. 41, 42, .S7 Sui). et. 72, 74 (61 L. Ed. 129, L. R. A. 191710, 1178, Ann. Cas. 
1917B, 355). 

There is judicial discrétion to temporarily suspend either the im- 
position of sentence or its exécution, to the end that a pardon may be 
procured or that a violation of law in other respects may be pre- 
vented. The judge may lawfully delay sentence to enable him to bet- 
ter satisfy his own mind what the punishment ought to be, or to 
give opportunity to a défendant to procure évidence affecting the 
détermination of the length of sentence. 

There is no indication in the proclamation of any intention to sub- 
mit to any one the détermination of the question whether or not the 
suspension, either of imposition or of exécution, was légal or illégal, 
and it must be confessed that there are manifest inconveniences and 
uncertainties arising from that construction for which the United 
States contends. Thèse would be obviated by reading the granting 
clause of pardon according to its terms. There would then be included 
the entire class of persons who were doubtless intended, and perhaps 
others in whose cases there had been similar delay, but who were lead- 
ing blameless lives and had established themselves in the confidence 
of their fellow citizens. To such persons might well apply the words : 
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"And It is believed that tlie enforcement of Ihe law at tliis late date would, 
in most instances, be productive of no good results." 

What comparative weight was given to the staleness of the cases, 
and to presumptions therefrom, wliether delays due to other causes, 
possibly inaction by the prosecution, or illness or inability of défend- 
ants to appear, or actual knowledge of the number and character of 
pending cases were inchided in the "divers other good and sufficient 
reasons me thereunto moving," are matters of spéculation upon which 
we cannot enter. 

A proclamation of gênerai amnesty involves abolition and forgetful- 
ness of the offenses, and for the benefit of a class disregards refined 
distinctions between oiïenders. It cannot be said, therefore, that the 
claim of the défendant to a literal interprétation of the proclamation 
is altogether unreasonable. 

We must inquire, however, whether the literal meaning of the 
clause is consistent with other clauses, and whether, when read alone, 
it transcends the manifest intent of the proclamation. 

The situation which led to the proclamation is well known, and 
appears from the preambie of the proclamation and from a reading 
of the décision of the Suprême Court referred to therein. Through 
the exercise of clemency by judges in a mistaken, but humanitarian, 
view of the scope of their discretionary powers, there was presented 
"a grave situation" calHng for remedy by the exercise of législative 
or executive power in behalf of a defined class of persons, but a class 
which, according to the opinion of the Suprême Court, did not in- 
clude persons in the situation of the défendant. If he has been in- 
cluded, it is because of an intention of the Président to enlarge that 
class. The preambie of the proclamation shows clearly that the grant 
of pardon was made in conséquence of the décision and suggestions 
of the Suprême Court. The granting clause deals first with a class 
of persons upon whom sentences had been imposed, and grants am- 
nesty and pardon "to ail persons under suspended sentences of United 
States courts liable to penalties as aforesaid." The référence "as 
aforesaid" is to the preambie, and indicates that this clause must 
be read therewith. 

The clause whose interprétation is in question follows, and deals 
with cases in which no sentences hâve been imposed. This complètes 
the paragraph granting amnesty. 

Then follows a clause granting a respite of six months from June 
15, 1917, for investigation and appropriate action, when warranted, 
by way of executive clemency, which uses what seems significant lan- 
guage : 

"In ail other cases of suspension either of the imposition or the exécu- 
tion of sentence by jml.ires of the United States Courts occurring prior to 
December 4, 191 0, tlie date of the décision in tlie Ivillits Case," etc. 

As ail other clauses relate to suspension by action of judges, it 
seems to be inconsistent therewith to read the clause "and in which 
no sentences hâve been imposed" to cover cases in which, according to 
the established practice of the courts, the time has not yet arrived for 
judgment on the verdict. In such cases the mère extension of time 
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for petitioning for a new trial, or for perfecting exceptions, is ob- 
viously not what is meant by the term "suspension" as used in the 
proclamation. Such postponement by the assertion of a defendant's 
rights of review affords no évidence that he was regarded by the judge 
as entitled, by personal merit or by the peculiar circumstances of his 
case, to judicial clemency, and seems to afford no reason for that 
executive clemency for which the Suprême Court afforded an op- 
portunity by stay of the mandate, and which was granted by the Prés- 
ident. 

Subséquent to the filing of the defendant's plea of pardon a sec- 
ond proclamation was made, dated August 21, 1917, purporting to 
speciiically define the persons to whom amnesty and pardon were ex- 
tended by the prior proclamation of June 14, 1917. As the plea in 
arrest of judgment had been filed before the date of the second 
proclamation, it is doubtful if his rights can thereby be affected. 
Questions of construction arise upon the second proclamation, which 
do not arise upon the first, and which, for the disposition of the 
demurrer, it seems unnecessary to consider. 

I am of the opinion that the facts set forth in the replication, and 
which appear of record, show that the défendant is not within the 
President's proclamation pleaded in arrest of judgment. 

[2] As the demurrer to the replication opens up the whole record, 
the plea in arrest of judgment must also be adjudged insufhcient, 

Demurrer to replication overruled. 

Defendant's plea in arrest of judgment overruled. 



PENNSYI^VANIA CO. FOR IXSTIRANCE ON LIVES AND GRANTING 
ANNUITIES V. AACHEN & MUNICH FIRE INS. CO. 

(District Court, E. D. Pensylvanla. Aprll 14, 1919.) 

No. 5700. 

1. Insurance <©=»311(3) — Moetgageb Clause— Failube of Insureb to Ful- 

LT In SUEE. 

Provision of mortgagee clause that the Insurance as to the interest 
of the mortgagee shall not be Invalidated by any act or neglect of the 
mortgagor or owner does not protect the mortgagee against neglect of 
duty with which the insurer has no eoneem, or which does not Invalidate 
the policy, and cannot be construed to relieve the mortgagee of the 
effect of insured's fallure, in the first instance, to insure the property 
to Its full value, so that, where fire policy provided Insurer should be lia- 
ble for no greater proportion of loss than amount Insured bore to 100 per 
cent, of actual cash value of property when loss should happen, assignée 
of mortgage, to whom, by addition to policy, loss was made payable, as 
its interest might appear, could reeover from insurer, for a loss, such 
proportion only. 

2. Insurance ©=3539(5) — Fiée Insurance — Proof of Loss— Neglect of Mokt- 

GAGOR. 

Pailure of insured to make proof of loss under lire policy within 60 
days after fire was neglect not invalldatlng Insurance as to mortgagee or 
its assignée, an addition to the policy providing that Insurance as to In- 
terest of mortgagee should not be invalidated by any act or neglect of 
mortgagor. 

®=3For other cases see same topic & KEY NUMBBR le ail Key-Numbered Digests & Indexes 
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3. Insurance ®=>537 — Fike Insurance— Pboop of Loss— Assignée of Mobt- 

GAGE. 

Where fire policy provlded proof of loss might be furnished by mort- 
gagee of premises within 60 days after failure on part of insured, wlio 
also had 60 days to make proof, and Insured, not making proof within 
60 days allowed, did so at end of 80 days, assignée of mortgage could 
take advantage of sueh furnishing of proof of loss, and was not required 
to do so himself as a condition to holding the insurer. 

4. Insurance @=>578 — Fire Insurance— Eefusal to Hâve Loss Appraised 

— Neglect op Mobtgagor. 

Failure or refusai of owner and mortgagor of premises insured agalnst 
flre to proceed wltli appraisal of loss as provlded by policy, which, by 
an addition, aîso provlded Insurance as to Interest of mortgagee should 
not be invalldated by any act or neglect of mortgagor or owner, was 
not an act or neglect Invalldating policy as to mortgagee or its assignée. 

5. Insurance ®=3568, 576(1) — F'ibe Insubancb— Waiveb of Appbaisal. 

If a fire Insurer desired to tiold the mortgagee of the premises or its 
assignée to an appraisement clause in the policy, It was entltled to do so 
by wrltten deniand; but, no such deniand havlng been made, the ap- 
praisement must be held to hâve been waived agalnst the mortgagee or 
its assignée. 

6. Insurance ©=606(2) — Fire Insurance— Right of Subeogation. 

Under the subrogation clause of a flre policy, the Insurer is not entl- 
tled to an asslgnment of the mortgage on the property, held by an 
assignée, where It lias neither tendered nor paid any amount to the as- 
signée of the mortgage. 

At Law. Action by the Pennsylvania Company for Insurance on 
Lives and Granting Annuities, trustée for M. Lilly Beale under the 
will of Clément B. Grubb, deceased, against the Aachen & Munich 
Fire Insurance Company. On rule for judgment for want of sufficient 
affidavit of défense. Rule made absolute. 

Stern & Wolf, of Philadelphia, Pa., for plaintifif. 
Horace M. Schell, of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. The plaintifif sues upon a policy of 
fire Insurance issued by the défendant to Hortense L. Becker for $3,- 
500. The plaintifif was the holder by assignment of a mortgage for 
$4,000 upon the premises, and the policy was transferred to it on Sep- 
tember 19, 1917, at which date there was added to the policy what is 
known as the standard mortgagee clause, which provided that the loss 
be payable to the plaintifï "as assignée of mortgagee, as interest may 
appear, and this Insurance, as to the interest of the mortgagee only 
therein, shall not be invalidated by any act or neglect of the mortga- 
gor or owner of the within described property." 

On October 17, 1917, the insured premises were damaged by fire 
to an amount admitted by the afifidavit of défense to be $3,425. Proof 
of loss, as provided by the policy, was not filed by the insured within 
60 days from the date of the fire, viz., by December 15, 1917, but 
proof of loss in proper form by the assured, Hortense L,. Becker, was 
filed with the défendant on January 5, 1918. 

The affidavit of défense sets up the following défenses : 

(1) That the policy contains what is known as the "100 per cent." 
Insurance clause, by which it is "made a condition of this contract that 

<g:=5For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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this Company shall be liable.for no greater proportion of any loss than 
the amount hereby insured bears to 100 per cent, of the actual cash 
value of the property described herein at the time when such loss 
shall happen." 

The défendant avers that the actual cash value of the property at 
the time of the fire was the sum of $12,000, that the loss did not ex- 
ceed the sum of $3,425, and that therefore the total amount for which 
the défendant would be liable, if liable at ail, would not exceed '/z* 
of the actual loss, or $990.07. 

(2) That the défendant is not liable, because Hortense L,. Becker, 
the insured, did not, in accordance with the terms of the policy, fur- 
nish a proof of loss within 60 days after the date of the fire; that as 
to the mortgagee the policy contained the following clause : 

"Upon failure of the Insured to rentier proof of loss, such mortgagee shall, 
as if named as insured hereunder, but within CO days after such failure, ren- 
der proof of loss, and shall be subject to the provisions hereof as to ap- 
praisal and tiine of payment and of bringing suit." 

The défendant dénies that the notice required by the policy of In- 
surance was given to défendant, and hence the défendant is not liable. 

(3) In a supplemental affidavit of défense, the défendant avers that 
it is not liable because the plaintiff failed to comply with the clause of 
the policy which is as follows: 

"Âppraisal. — In case the insured and this company shall fail to agrée as 
to the amounts of loss or damage, each shall, on the written demand of ei- 
ther, sélect a competeut and dlsinterested appraiser. The appraisers shall 
first sélect a compétent and disinterested umpire, and, failing for 15 days to- 
agrée upon such umpire, then, on request of the insured or this company, 
such urapire shall be selected by a judge of a court of record in the county 
In which the property insured is located. The appraisers shall then appralse 
the loss and damage, stating separately sound value and loss or damage 
to each item, and, failing to agrée, shall submlt their différences only to the 
umpire. An avvard in writing so itemized, of any two, when flled with this 
company, shall détermine the amount of sound value and loss or damage. 
Each appraiser shall be paid by the party seleeting hlm, and the expenses 
of âppraisal and umpire shall be paid by the parties equally." 

The défendant avers that it demanded an appraisement, and an ap- 
praisement agreement was duly entered into between Hortense L. 
Becker, the insured, and the défendant; that an appraiser was ap- 
pointed on behalf of the défendant, and one on behalf of the assured; 
that the appraiser appointed by the assured declined to accept as um- 
pire any persons suggested by the appraiser appointed by the de- 
fendant; that the défendant thereupon presented its pétition to the 
court of common pleas of Philadelphia county for the appointment of 
an umpire, and that thereupon the court appointed an umpire in the 
said matter, whereupon the appraiser appointed by the assured with- 
drew from the âppraisal, and no âppraisal has ever been made, and, 
as a conséquence thereof, this suit is prematurely brought, and the de- 
fendant is not liable. 

As to the first défense, it is contended by the plaintiff that the fail- 
ure to cause the property to be insured to its alleged full value of $12,- 
000 is expressly excepted as a défense against the mortgagee by the 
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provisions of the mortgagee clause that the insurance as to the interest 
of the mortgagee shall not be invalidated by any act or neglect of the 
mortgagor or owner. 

The plaintifï relies upon a line of cases interpreting the standard 
mortgagee clause in fixing the liability of the insurer, as compared 
with "the old indorsement which made the mortgagee a simple ap- 
pointée of the mortgagor, and put his indemnity at the risk of every 
act or neglect of the mortgagor that would avoid the original policy 
in his hands." Syndicate Insurance Co. v. Bohn, 65 Fed. 165, 12 C. 
C. A. 531, 27 L. R. A. 614 (C. C. A. 8th Circuit). In that case Judge 
Sanborn, in delivering the opinion of the court, said: 

"Our conclusion is tliA; the effect of the union mortgage clause, wlien at- 
tached to a policy of Insurance ruonlns to the mortj^agor, is to niake a iiew 
and separate contract between the mortgagee and the insurance company, 
and to effect a separate insurance of the interest of the mortgagee dépendent 
for its validlty solely upon the course of action of the insurance company and 
the mortgagee, and unalîected l)y any act or neglect of the mortgagor, of 
which the mortgagee is ignorant, whetlier such act or neglect was done or 
committed prier or subséquent to tbe issue of tlie mortgagee clause." 

In that case the mortgagee was held entitled to recover, even though 
the insured was not the sole and unconditional owner of the property 
when the policy was issued. 

In the cases of Eddy v. L. A. Corporation, 143 N. Y. 311, 38 N. E. 
307, 25 L,. R. A. 686, Heilbrunn v. German Alliance Insurance Co., 
140 App. Div. 557, 125 N. Y. Supp. 374 (affirmed 202 N. Y. 610, 95 
N. E. 823), and Reed v. Fireman's Insurance Co., 81 N. J. Law, 523, 
80 Atl. 462, 35 L. R. A. (N. S.) 343, acts or neglect of the insured 
were held not to invalidate the insurance as to the interest of the 
mortgagee. 

In the Eddy Case it was held that the mortgagee was not affected 
by the fact that the insured, without permission of the company, had 
taken otJt additional insurance, the effect of which, as to the insured, 
was that the company was liable only pro rata with the other insurers. 

In the Reed Case, it was held that the mortgagee was not affected 
by the failure of the insured to furnish proofs of loss or to submit to 
an appraisement. 

In the Heilbrunn Case, it was held that the mortgagee need not al- 
lège that proofs of loss were fnrnished. 

Those décisions were ail based upon the ground stated by Judge 
Sanborn, that, imder the standard mortgagee clause, a new and sepa- 
rate contract is made between the insurance company and the mort- 
gagee, and that the interest of the owner and of the mortgagee are re- 
garded as distinct subjects of insurance. 

The plaintiff also cites Pennsylvania cases. In Southern Building 
& Loan Association v. Pennsylvania Fire Insurance Co., 23 Pa. Super. 
Ct. 88, a change of ownership of which the mortgagee was not shown 
to hâve had notice, although it invalidated the policy as to the insured, 
was held not to affect the mortgagee's right to recover. 

In Ebensburg Building & Loan Association v. Westchester Fire In- 
surance Co., 28 Pa. Super. Ct. 341, it was held that a payment of the 
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amount of loss to the insured did not release the insurance company 
from liability to the mortgagee. 

In Knights of Joseph Building & Loan Association v. Mechanics' 
Fire Insurance Co., 66 Pa. Super. Ct. 90, it was held that, while a 
change of ownership of the insured property invalidated the policy as 
to the insured, the Hability to the mortgagee was not thereby affected. 

The précise question now raised does not appear to hâve been here- 
tofore decided. The line of cases of which those cited are examples 
is based upon some act or neglect which would invalidate the insur- 
ance as to the insured. The mortgagee clause provides that the loss 
or damage, if any, under this policy, shall be paid to the mortgagee, 
and, while it créâtes a new contract between the mortgagee and the 
insurance company, distinct from the contract between the insured 
and the company, in so far as is in the mortgagee clause provided, it 
must be construed with référence to the terms as to amount of loss 
recoverable agreed to in the policy under which the loss or damage 
made payable to the mortgagee arises. The policy was an existing 
contract between the insured and the insurer when the interest of the 
mortgagee arose. If, at the time the mortgagee's interest accrued, 
other insurance upon the property had been in effect, and the mortga- 
gor or owner had neglected to keep alive that insurance thereafter, 
the question would be presented whether that was neglect, within the 
terms of the mortgagee clause, which would prevent the application of 
the lOO per cent, insurance clause as against the interest of the mort- 
gagee. Eut it is not claimed that the property was at that time in- 
sured to its fuU value, or that any other insurance had been placed 
upon it. As I construe the mortgagee clause, it protects the interest 
of the mortgagee from being invalidated by any act which, as between 
the insurance company and the mortgagor, or owner, the latter could 
not do without invalidating the insurance, or from any neglect to do 
anything he should do to keep the insurance valid. Failure to carry 
other insurance does not invalidate the insurance, but the amount of 
insurance carried in proportion to the value of the property fixes the 
proportion of the loss recoverable. There was no agreement or duty 
which, as between the insurer and insured, required the insured to 
place other insurance upon the property. If failure to do so was neg- 
lect, it was neglect of a duty to the mortgagee, and must bave arisen 
under the terms of the mortgage. The mortgagee clause was never 
intended to protect the mortgagee against neglect of a duty with 
which the insurance company had no concern. 

The loss for which the company made itself liable under the mort- 
gagee clause, as a new contract, was the loss arising under the policy 
to the owner, upon her property therein described, and that loss be- 
came payable to the mortgagee under the conditions named in the 
mortgagee clause, and it is liable to the mortgagee for no greater 
amount than its liability to the owner or mortgagor under the terms 
of the 100 per cent, clause. If this were not so, and the insurance 
were upon the mortgagee's interest, irrespective of the owner's prop- 
erty, then the mortgagee could recover only to the extent of its loss, 
and it would be incumbent upon it to prove its loss. It does not fol- 
257 F.— 13 
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low, because the loss of the owner of property of the value of $12,000 
is $3,450, that the mortgagee has suffered any loss at ail, for it still has 
its lien against the damag'ed property covered by its mortgage, and 
non constat that the remaining value o£ the property is not sufficient 
to pay the mortgage debt. The effect of the plaintiff's contention 
would indirectly be to relieve the owner of payment of the mortgage 
debt to the extent of the entire damage to her property, and thus give 
her an advantage to which she is not entitled under the policy. 

[1] It is concluded that the défendant is liable only in that propor- 
tion of the loss which the amount insured bears to the total value of 
the property as fîxed by the company's liability to the insured at the 
time the mortgagee clause went into effect. 

[2, 3] The question whether there is any liability on the part of the 
défendant dépends upon the other two défenses. The failure of the 
insured to make proof of loss within 60 days after the fîre is without 
contradiction a neglect which does not invalidate the Insurance as to 
the mortgagee. As to the mortgagee, the policy provides that proof 
may be fumished by it within 60 days after such failure on the part 
of the insured. The mortgagee, therefore, under the strict terms of 
the policy, had 120 days in wlaich to make pi'oof of loss. At the end 
of 80 days the insured made proof of loss in proper form. It is dif- 
ficult to understand what more the défendant can reasonably demand. 
The object of the proof of loss is to give such notice to the insurer as 
will enable it promptly to make a survey of the insured property, dé- 
termine the amount of the loss, détermine whether it will restore the 
property, and otherwise protect itself in the premises. While the 
policy requires that the "mortgagee shall, as if named as insured here- 
under," render a proof of loss, it would be a hard and technical rule 
indeed which forbade it to take advantage of the proof of loss made 
by the insured within the time allowed to the mortgagee, when that 
proof was of equal value to the insurer as though made by the mort- 
gagee. That such proof may be taken advantage of by the mortgagee 
is held in Germania Fire Insurance Co. v. Bally (Ariz.) 173 Pac. 1052, 
and is in accord with sound policy and in harmony with the provisions 
of Act June 27, 1883 (P. L. 165). See Stainer v. Insurance Co., 13 
Pa. Super. Ct. 25. It is held, therefore, that as to the mortgagee the 
proof of loss was- made in time, and that it is entitled to avail itself 
of the proof made by the owner. 

[4, 5] Upon the question of appraisement, the failure or refusai 
of the owner to proceed with the appraisal is clearly an act of neg- 
lect which does not invahdate the policy as to the mortgagee. If the 
Company desired to hold the mortgagee to the appraisement clause, it 
was entitled to do so, if it made written demand upon the mortgagee. 
No such demand having been made, it must be held to hâve been waiv- 
ed as against the mortgagee, and the failure of the insured to proceed 
with the appraisal does not, in my opinion, affect the company's lia- 
bility to the mortgagee. 

[6] The défendant is not entitled to an assignment of the mortgage 
under the subrogation clause, because it has neither tendered nor paid 
any amount to the plaintifif. See Ebensburg Building & Loan Asso- 
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ciation v. Westchester Fire Insurance Co., 28 Pa. Super. Ct. 341 ; 
O'Neil V. Franklin Fire Insurance Co., 159 App. Div. 313, 145 N. Y. 
Supp. 432. 

Rule absolute for $990.07, with interest from March 7, 1918. 



TJNITED STATES v. ROBERTSON. 

(District Court, S. D. Califoniia, S. D. February 25, 1919.) 

No. 1032. 

Pek.iury <3=39(2) — AuTiioRiTr for Oati: — Application foe Pas,sports. 

Tlie presidential rule for the issuance of passports, requiring an afB- 
davit from a crédible witnes.s who lias known the ai)plicant two years, 
does iiot require the affiaut to swear to acqiiaintance with the applicant, 
though that is In the form prescribed by the Secretary of State, and 
making fal.se afiidavit as to acquaintance is not false swearing in a case 
in whicli a law authorizes an oatli to he administered, witliin Crlminal 
Code, § 125 (Comp. St. § 10295). 

D. F. Robertson was indicted for perjury in making false affidavits 
relative to applications for passports. On demurrer to the indictment. 
Demurrer sustained. 

Robert O'Connor, U. S. Atty., and Lyndol L. Young, Ass't U. S. 
Atty., both of Los Angeles, Cal., for the United States. 

S. E. Vermilyea and N. Blackstock, both of L,os Angeles, Cal., fot 
défendant. 

TRIPPET, District Judge. The défendant is indicted for perjury, 
in making affidavits relative to applications for passports. In the first 
count of the indictment he is charged with having svvorn falsely that 
he had known the applicant for passport for a period of four years, 
when as a matter of fact he had only known the applicant for a period 
of not more than one month previous to the date he made the affidavit 
that he had known him for four years. 

The rules, governing the granting and issuing of passports, promul- 
gated by the Président, contain the f ollowing matter : 

"The application nuist be supported by an afiidavit of at least one crédible 
witness, wlio bas known the ap])licant at lea.st two years, stating that the 
applicant is the person he represents hiinself to be and tliat the facts stated 
in tlie application are true to the best of the witnes.s' knowledge and belief." 

It is perfectly plain that this sentence does not require the witness 
to swear in his affidavit that he bas known the applicant at least two 
years. The phrase "he has known the applicant at least two years," 
modifying the word "witness," is plainly no part of the affidavit. The 
sentence shows clearly what the affidavit shall state. There is no more 
reason for putting in the affidavit the length of time the witness has 
known the applicant than for putting in the affidavit that the witness 
is crédible. The law requires strict construction of statutes which de- 
fine a crime, and necessarily a proclamation, such as the one under con- 

<S=For other cases see same topic & KEY-NUMBBR in ail Kcy-Numbered Digefits & Iiideies 
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sideration, must be strictly construed, when a person is being prose- 
cuted for a serious crime like perjury. 

It is material to the investigation that the witness should be créd- 
ible and should hâve known the applicant for at least two years. But 
there is no requirement in thèse rules that the witness should so swear 
or that any one should so swear. If the writer of thèse rules had meant 
that the witness should swear that he had known the applicant for 
two years, it would hâve been perfectly easy for him to hâve so pre- 
scribed by putting the verb in the sentence after the word "witness," 
and make the sentence read as f oUows : 

"The application must be supportée! by an affidavit of at least one crédible 
witness, stating that he has known the applicant at least two years and that 
the applicant is the person he represents himself to be," etc. 

The United States attorney argues that this is, undoubtedly, what 
the party meant who wrote thèse rules. There is no ambiguity in the 
sentence. There is really no opportunity for the construction placed 
upon the sentence by the United States attorney. The English is too 
plain to admit of discussion. 

The form of oath taken by this witness is prescribed by the Depart- 
ment of State for the purpose of enforcing the rules promulgated by 
the Président. Thèse rules do not demand such an oath, and there- 
fore the Department of State had no right to exact it. The position 
that the court takes may be illustrated thus : Suppose the rules pre- 
scribed that a passport should be issued to an applicant upon making 
application and presenting it, indorsed by a citizen in good standing, 
who had known him for two years. Now, it vvill be observed in this 
supposititious case that there is no rule requiring an oath of any kind. 
No one would contend that such a requirement would be authorized 
by the law. The défendant is indicted under section 125 of the Crim- 
inal Code (Act March 4, 1909, c. 321, 35 Stat. 1111 [Comp. St. § 
10295]). That section provides that a person shall be guilty of per- 
jury when he swears falsely "in any case in which a law of the United 
States authorizes an oath to be administered." Since the law did not 
authorize an oath to be administered, as was administered in this case, 
it follows that the défendant has not violated any law by testifying 
falsely. 

The sq;cond count of the indictment is subject to the same objec- 
tions as tlhe first count, and the demurrer to the whole indictment will 
be sustained. 
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NAPA VALLEY ELECTRIC CO. v. RATLROAD COMMISSION OF CALI- 

FORNIA et al. 

(District Court, N. D. Californla, Swoiid Division. Mareh 31, 1919.) 

No. 306. 

1. Public Skiîvice Commissions <S=332 — Iîeview of Acts — Nature. 

l'iililie Utilities Act Cal. § 67, authorizing tlie state Suprême Court to 
deteriJiine whetlier tlie Railroad Conuiiissiou liad rogularly exercised its 
autlicrity or violated constitutional rlglits, contemplâtes a strictly judi- 
cial reviow. 

2. Public Service Comsiis.sions <S=327 — Review — Ciioice of Courts. 

Wliere a railroad potitioued the commission for rehearing, but the mo- 
tion was denied, it may either apply to the state Suprême Court for a 
.iudicial review of the décision under l'uljlic Utilities Act Cal. § 67, or In- 
voke the jurisdlction of the proper fédéral District Court. 

3. JUDOMENT <S=828(1) — Res JUDIC.kTA — JUDGMENT OF StATE CoURT. 

Where railroad's pétition to tho state Suprême Court for a writ of review, 
upon the ground that the Railroad Connnission's order deprived it of con- 
stitutional rights, was denied without opinion, the matter was rendered 
res .iudicata, so as to preelude a substniuent injunetion suit against the 
connnission in a fédéral District Court. 

In Eqtiity. Suit for injunetion by the Napa Valley Electric Com- 
pany against the Railroad Commission of California. Bill dismissed. 

U'Ren & Beard, of San Francisco, Cal., for plaintiff. 
Douglas Brookman, of San Francisco, Cal., for défendants. 

VAN FLEET, District Judge. The plaintiff, a public service cor- 
poration furnishing electric energy for power and other purposes, 
seeks to enjoin the enforcement of certain orders of the défendant 
commission regulating rates to be charged for its service as being 
in violation of its rights under the contract clause of the Constitu- 
tion of the United States (article 1, § 10, cl. 1), and the Eourteenth 
Amendment thereto. 

Défendants hâve moved to dismiss the bill on the ground, among 
others, that it appears from its averments that the controversy stated 
is res judicata, and I am of opinion that the motion must prevail. It 
appears from the bill that after the rendition of the orders in ques- 
tion plaintiff filed with the défendant board a pétition for a rehearing 
of the controversy, which pétition was upon considération denied; and 
it is alleged : 

"That tliereafter, and on the 20th day of ,Tune, 1017, your orator duly flled 
in the Suprême Court of the state of Californla its pétition for a writ of re- 
view, asking and praying that a writ of review issue out of said court, com- 
mandhig said Railroad Commission to certiiy to said court, on a day named in 
said writ, a full and complète record of ail the prooeedings leading up to the 
malûiig of said order and décision datcd Jlay 21, 1014, together with said 
order and décision and your orator's application for a rehearing thereot, and 
also a full and complète record of ail the proceedings leading up to the niaUing 
of said order and décision dated Novemher 15, 1910, together with said order 
and décision and orator's application for a rehearing thereof, and that upon 
the return of said writ, said orders and decisiorjs of the said Railroad Com- 
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mission be reversed and vacnted and annulled, iiiion tiie ground that said or- 
ders and décisions violate the riglits of your orator under the Constitution cl: 
the "United States, and more particularly its lijjhts under section 10 of article 
1 thereof, and imder section 1 of article 14 of the Aniendments tliereto; that 
the said Suprême Court of the state of Oalifornia denied your orator' s 
said pétition for a wrlt of revlew, and refused to issue a writ of revlew, as 
prayed for In said pétition." 

[1-3] This application was made within the time prescribed by and 
in pursuance of section 67 of the PubHc Utilities Act (Stat. Cal. 
Extra Session 1911, pp. 18, 55), which gives the right to a party 
deeming himself aggrieved to apply to the Suprême Court of the 
state, within 30 days after the décision by the commission on a péti- 
tion for rehearing, to hâve — 

"the lawfulness of the oi'iglnal order or décision or the order or décision on 
rehearing inquired into and determincd" ; that sucli review "shall not be ex- 
tended furtlicr tlian to détermine whether the connnission has regularly pur- 
sued its authority, incUiding a détermination of whether the order or décision 
under review violâtes any rlght of the petitioner under the Constitution of 
the United States or 'of the state of Callforula" ; and that upon the hearlng 
"the Suprême Court sliall enter judgment elther affirming or setting aside the 
order or décision of the commission." 

As the terms of the statute clearly import, the review there con- 
templated is strictly a judicial one, before the court sitting in its 
capacity as a judicial tribunal, limited to a considération of the pure- 
ly légal aspects and propriety of the act of the commission under 
review, and not, as in Prentis v. Atlantic Coast Line Co., 211 U. S. 
210, 29 Sup. Ct. 67, 53 L. Ed. 150, as a part of the rate-fixing pow- 
er of the State. Détroit & Mackinac R. Co. v. Michigan Railroad 
Commission, 235 U. S. 402, 35 Sup. Ct. 126, 59 L. Ed. 288; Palermo 
Land & Water Co. v. Railroad Commission of California et al. (D. C.) 
227 Fed. 708. 

Under this statute, when plaintifif's pétition for rehearing was de- 
nied, the législative history of the orders complained of was com- 
plète; the final step to make them effective having been taken. The 
question of their validity then became a justiciable one, and plaintiff 
could at once proceed to test that question in the courts. Palermo 
Eand & Water Co. v. Railroad Commission, supra. For that purpose 
plaintifï was at liberty to proceed either in the state court, as it did, 
or in this court, since the state statute, even if so intended, could 
not restrict or abridge its right to invoke the jurisdiction of the lat- 
ter court in any case falling within its jurisdiction. It chose to 
présent its case to the state court, and, as we bave seen, upon the 
same questions of right as those presented hère. That court was 
in ail respects as compétent and as much under obligation to protect 
those rights, constitutional or otherwise, as this court, and it will, of 
course, be presumed that it kept that obligation in view in passing 
upon plaintiff's application. 

In this state of the case I am unable to perceive how the objection 
that the action of the state court is conclusive of the controversy, and 
that plaintiff is now precluded from bringing the same grievance hère, 
may be avoided. It has had its day in court. Détroit & Mackinac 
R. Co. V. Michigan Railroad Commission, supra. While it might 
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hâve sought a rcview of the décision of the state court at the hands 
of the Suprême Court of the United States by appropriate proceedings 
under section 237 of the Judicial Code (Act March 3, 1911, c. 231, 
36 Stat. 1156 [Comp. St. § 1214])— WilHams v. Bruffy, 102 U. S. 
248, 255, 26 L. Ed. 135 — it did not see fit to do so, and it cannot now 
be heard to litigate the controversy anew in this court. The ruling 
in the Michigan case would seem to be conclusive on this point. And 
on the question of the functions of the state court the présent case 
would appear to fall more clearly within the ruie there announced 
than the case there presented, by reason of the less explicit language 
of the Michigan statute, leaving the c^uestion seriously open to con- 
struction. Hère the explicit limitations found in the California act 
as to the purpose and extent of the review by the state court leave 
no possible room for construction. 

The contention by plaintiff that the ruling of the state court is not 
a proper predicate for invoking the doctrine of res judicata, in that 
it is not a judgment "on the merits," but purely a négative déter- 
mination or refusai to assume jurisdiction, is unsound. We are 
bound to assume, if we accept the averments of the bill, that the 
pétition put that court in full and complète possession of ail the facts 
upon which it relies hère (Détroit & Mackinac R. Co. v. Michigan 
Railroad Commission) ; and, that being true, the déniai of the péti- 
tion was necessarily a final judicial détermination (Williams v. Bruf- 
fy, supra), based on the identical rights asserted in this court, and it 
was between the same parties. Such a détermination is as effectuai 
as an estoppel as would hâve been a formai judgment upon issues of 
fact. Calaf v. Calaf, 232 U. S. 371, 34 Sup. Ct. 411, 58 L. Ed. 642; 
Hart Steel Co. et al. v. Railroad Supply Co., 244 U. S. 294, 299, 37 
Sup. Ct. 506, 61 L. Ed. 1148. Nor is it material that the reasons for 
the conclusion reached by the court are not given. We are not con- 
cerned with the reasoning, but only with the judgment, and it must 
be assumed in support of the latter that upon the facts presented to 
it the state court upon due considération reached the conclusion that 
plaintifï's rights had not been violated. Hart Steel Co. et al. v. Rail- 
road Supply Co. and Wilhams v. Brufïy, supra. 

Lastly, it is an unwarranled assumption that the doctrine invoked 
is one of a highly technical character, to be reluctantly enforced. As 
stated in the Hart Steel Case : 

"This docrine of res .iiulicata is not n mère matter of praetice or procédure, 
inlierited froiii a more ter-hiiirial lime tliaii ours. It is a nile of fumtamenta) 
and siibstantial .Inslice, 'of publie policy and of private peace,' wliich sliould 
be cordia]l.y refrnrded and enforced by tbe courts, to tho end that rip;hts once 
estai)lished liy the final .indûment of a court of compétent .iurisdiction shall 
be recognized by those -who are bound by it in every way, wlierevpr the .iudg- 
ment is entitlcd to respect. Kessler v. Eldred, supra [200 U. S. 285, 27 Sup. 
Ct. 611, 51 L. Ed. 1005]." 

It results that the bill must be dismissed ; and it is so ordered. 
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Ex parte JOCHEN. 

(District Court, S. D. Texas. April 8, 1019.) 

D. r>. 2G7. 

1. AeMY and NaVY <g=52 MlLITARY LaW— MlLITAKY JURIfiDICTIOrî. 

As distinguished from "iiillitary goverinneut" aud "martial law" prop- 
er, military juri.sdiction under niilitary law, wliich is found in acts of 
Con^ress prescribiug rules and articles of war, or otlierwise providing 
for the government of the national forces, obtains and is to be exercised in 
tlme of peace as well as of war. 

2. All'MY AND NaVY lg=44(2) MlLlTABY Law— Pebsons Subject. 

Whether one Is subject to military jurisdiction under military law dé- 
pends on whetlier he is a member of the land or naval forces and Con- 
gress has subjected liim to such law. 

3. JiiBY <gs:3ll(4) — Pkrsoxs Subject to Military Law. 

If one is a member of the land or naval forces, Congress can sub.iect 
him to militarj' law, and the guaranties of the Constitution for triai by 
Jury are Inapplicable. 

4. Aemy and Navy iS=^14(2) — Land Forces— Absence op Uniform:. 

That one mny be a part of the land forces, and so may be subjected to 
military law, it is not necessary that he be in uniform. 

5. Army and Navy <S=344(2) — ^iVETicr,E8 of War— "Attendant ob Pekson Ac- 

COMPANYING OB SeBVING WITII THE ArMIES." 

One serving with troops as superintendent quartermaster corps is an 
"attendant or a person accompanying or serving with the armies," within 
Articles of War, art. 2, as adopted August 29, 1916, subjecting such per- 
sons under certain conditions to such articles. 

6. Aemy and Navy ®::344(2) — Articles of War — "In tiie F'ield." 

The terni "in the fleld," in Articles of War, art. 2, as adopted August 
29, 1916, subjecting to such articles ail retainers and persons accompany- 
ing or serving with the arinios in tlie fleld, will be construed as used with 
the meaning whicli long usage of tlie War Department had given them, and 
as contained in its General Orders, Compilation 1881 to 1915, § 319, also 
Manual Quartermaster's Corps, United States Army, § 2193, deflning "field 
service" to be service in mobillzation, concentration, instruction, or maueu- 
ver camps, as well as service in campaign, simulated campaign, or on the 
mardi. 

[Ed. Note. — For other définitions, see Words and Phrases, In the Field.] 

7. Aemy and Navy iS=>44(2) — Articles of War — "In the Field." 

Were the words "in tlie fleld," in Articles of War, art. 2, as adopted Au- 
gust 29, 1910, subjecting to such articles ail retainers and persons accom- 
panying or serving with the armies in the fleld, used in their limited sensé, 
and applicable only where the armies are in or expecting actual conflict, 
the conditions aloug the Mexiean Iwrder from February, 1917, to Decem- 
ber, 1918, were sucli as to niake tliem applicable. 

Habeas Corpus. Application by Edward E. Jochen for writ of 
habeas corpus to secure release from military custody. Application 
dismissed. 

Lpon application for writ of habeas cori)us by Edward E. .Tochen, It ap- 
pearing therefrom that applicant is in custody at Brownsville, Tex., more 
than 300 miles from Houston, where tlie court is sitting, a rule was issued 
requiring the respondeut. Col. Frank Keller, to sliow cause February 28, 
1919, at Houston, ïex., why wilt of habeas corpus should not issue. To thls 
rule respondeut inade returu, justlfying the détention of applicant upon the 
ioilowing State of tacts: 

<©=5For other cases see same topic & KEY-KU.\IBER iu ail Key-Numberod Digests & Indexes 
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That the défendant, as comnianding offlcer of United States troops at 
Brownsville, Tex., ha s the applicant in continement. That appllcant from 
February 12, 1917, to Decembei- 24, 1918, served wlth the United States 
tioops iu the territory embruced in the Brownsville district, namely, trom 
the mouth of the Rio Grande river to Arroyo Del ïigre, as superintendent 
(juartermaster corps, duriiig ail of which time applicant was under the direct 
orders of the commander of the Brownsville district. That on, to wit, De- 
cember 23, 1918, he was charged with havini;, during the time of his service 
from Se])tend)er 1, 1917, to December 15, 191!S, committed crimes and offenses 
in violation of the Articles of War (('omp. St. 3 2M0Sii), and was takcn iuto 
custody by the authority of res])ondent. That thèse charges were duly re- 
ferred for trial to the General Court-Martial, duly appointed to sit at 
Brownsville. That tbe aiiplicant was duly arraigned and tried by said 
court, and is now held in confinement awaiting the review of the said pro- 
ceedings, and that in ail uiatters relating to the arrest, confinement, and trial 
of tlie ai)plicant the rules regulating military procédure bave been complied 
with. That tlie military jurisdiction over applicant as to arrest, détention, 
and trial is asserted upon the ground that applicant is a person subject to 
military law, being as clainied by respondent, tliongh a civilian, a perison 
coming within the scope and meaning of subdivision D of the Second Ar- 
ticle of War, which provides as follows: 

"Ail retainers to the camp and ail persons aecompanying or serving wlth 
the armies of the TUiited States without the territorial .iurisdicUon of the 
United States, and in time of war, ail retainers and persons aecompanying 
or serving with the armies of the United States in the fleld, both within and 
without tbe territorial .iurisdiction of the United States, though not other- 
wise subject to thèse articles." 

That during tlie period in which the applicant is charged to hâve commit- 
ted the crimes and offenses, the United States was at war, and that during 
ail of said time the armies of the United States with which tlie applicant 
was serving, to wit, troops in the Brownsville district, were in the tleld. 
That the gênerai orders of the War Department, section ."îig. Compilation 
1S81 to 191.5, also section 219.3, Mamial Quartermaster's Corps, United States 
Army, provides as foilovi-s: 

"Pield service is delinc'd to be service in mobilization, concentration, in- 
struction or manuever camps, as well as service in campaign, simulated cam- 
paign, or on the mardi." 

That the duty of the troops in the Brownsville district is to patrol the 
Texas-Mexican border, for the préservation of life and property in the dis- 
trict and to enforce the laws of the United States. That, in the perform- 
ance of said duty, ontposts at fréquent intervais are maintained at or near 
the Rio Grande river. That, as supports and reserves for said outposts, 
squadron stations are maintained at Brownsville, San Benito, Mercedes, Mc- 
Allen, Sam Fordyce, and Ft. Ringgold. 'Hiat they are ail equipped for fleld 
service, wear the fleld iiniform, are supplied under conditions for troops in 
the fleld, are housed in the outpo.sts in tents or buts, and at the squadron 
stations— \^itli few exceptions — in barracks of tbe cantonment type, and tbe 
troops are designated as troops in the fleld. That the commander of said 
district liad at ail tiines had authority in certain contingencies to cross the 
river info Mexico, and troops had been prepared to maise such crossings at 
an instant's notice. That ail administrative orders relating to said troops 
are given to them as troops in the fleld. That since 1915 there has been con- 
sidérable unrest on the border. What were known as bandit raids frequent- 
ly occurred, and mimerons tights took place between bandits, soldiers, and 
civilian ofiicers, extending to the wrecking of a passenger train and the 
killing and wounding of several persons. That during 1916, and up to tlie 
jiresent, there had been about five distinct Invasions of Mexico by our troops 
following bandits theroin. That the soldiers hâve been greatly needed on 
the border to protect life and property, and that they are at ail' tlmes main- 
tained and equipped for combat with bandits and law violators in the border 
section. 

Attached to the return among other aflttdavlts are aftidavlts of Col. Hamil- 
ton Bowie, commanding United States troops at Ft. Ringgold, ïex., and of 
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Col. Herbert J. Slocum, commander of the Brownsville district troops t'rom 
.Tanuary, 1918, to October, 1918. Tbey establish that, during the time the 
latter was in coininand of the district, oue oflicer was klUed in Mexico, and 
about ten enlisted nien were killed by tire trorn Mexico; that at mauy timea 
it was unsafe to water the horses in the river; tliat in the nillitary sensé 
the troops were ready and loolving for a figlit at any minute ; their dutles 
were the same as if opposing a foe, and tlie troops were frequently on the 
flring line; that the war wlth Germany niade it necessary for thèse troops 
to be in the fleld along the Southern Texas border l'or protection agalnst 
German influences in Mexico, wliich at times assunied a serious and dangerous 
aspect, requiring our troops to be on constant patrol duty in the fleld, at ail 
times fully armed and equipped. By his affldavit. Col. Bowle establishes that 
tlie troops iinder his connnand at Ft. Ringgold were on "fleld duty" as detlned 
in tVie arniy régulations, as distlnguished from garrlson duty; that, of the 
four troops of cavalry under his connnand, one was constantly on outpost 
duty on the international border at distances oi from V'> to 25 miles from 
Ringgold, and that fréquent patrols were made along tlie border, and guards 
were at ail times nialntained ; that thèse troops were equipped for fleld serv- 
ice with pack trains at ail times ready, together wlth a wireless station for 
communications; and that an intelligence department was niaintained and 
civil scouts employed to procure and report information of military value. 
At the time the troops stationed at Ft. Kinggold, and detached from that 
station, they were oceupied with guard duty, patrols, target practice, and 
care of animais, incident to fleld service, to the exclusion of cérémonies and 
drills of précision, whlch are features of garrison service. AU matters of 
fact thus stated in support of the return, I flnd to be true. 

It further appears from the application aud the return that, on some of 
the offenses with wliich Jochen is held to the military court, he Is also 
charged in this court in the Brownsville division, and has been liound over 
by the commissioner to the grand jury. It appears with référence to this 
feature of the case, as shown in the supporting afïidavits, tliat the arrest by 
the civil court was made ou information from the military authorities, and 
after the military authorities had taken the api)licant into actual or con- 
structive custody, and it is apparent that, in so far as the question of comlty 
arises between the military and the civil tribunal, as to niany of the matters 
with whlch he is charged by the court-martial, no .jurlsdictlon has ever at- 
tached in the civil court, and that as to those of whlch the civil court has 
jurisdietion the same was acquired imder such clrcumstances as that, it 
comlty alone operated to dispose of this matter, it would re(iuire that ap- 
plicant net be taken from the military control in whieh lie now is. 

James A. Graham, of Brownsville, Tex., for applicant. 
Major William C. Bedal, Judge Advocate, for respondent Col. Frank 
Keller. 

HUTCHESON, District Judge (after stating the facts as above). 
[1] In every inquiry by the courts into the assertion and exercise of 
military jurisdietion, the question which arises at the threshold, and 
must be first determined, is : What kind of jurisdietion does the mil- 
itary seek to assert? As to this question, there has not, since the great 
case of Ex parte Milligan, 4 Wall. 141, 18 L. Ed. 281, been any diffi- 
culty in arriving at the fundamental principles which détermine it, 
but only in applying those principles to the particular states of fact. 
In that case the court said : 

"There are under the Constitution three kinds of military jurisdietion: 
One to be exerclsed both in peace and war ; another to be exercised in time 
of foreigu war witliout the boundaries of the United States, or in time of ré- 
bellion aiid civil war within the states or districts oceupied by rebels treated 
as Iselligerents ; and a tliird to be exerclsed in time of invasion or insurrec- 



EX PARTE JOCHEN 203 

(257 P.) 

tion within tlie llnilts of the TTnited States, or during rébellion withln the 
limits of states maintaining adlieslon to the national government, when the 
public danger requires Its exercise, The flrst ot thèse may be ealled jurls- 
diction under 'military law,' and is found in acts of Oougress prescribing 
rules and articles of war, or otherwise providing for the government of the 
national forces ; the second niiiy be distinguished as 'military government.' 
Ruperseding, as far as may be deemed expédient, the local law, and exer- 
cised by the military commander under the direction of the Président, with 
the express or iniplied sanction of Congress ; while the third may be denoml- 
nated 'martial law proper,' and is ealled into action by Congress, or tempo- 
rarily, wlien the action of Congress cannot be invited, and in the case ot 
iustifying or excusing péril, by the Président, in finies of insurrection or In- 
vasion, or of civil or forcign war, wlthin districts or localities where ordinary 
law no longer adetjuately secures public safety and prlvate rights." 

[2j3] In the case at bar, the jurisdiction asserted by the military 
is under the first subdivision, "mihtary law," and is bottomed on the 
acts of Congress "prescribing rtilcs and articles of war or otherwise 
providing for the government of the national forces." It is therefore 
wholly beside the mark to discuss, consider, or give weight to the 
question of whether civil courts were properly functioning, or wheth- 
er those extrême conditions which alone Justify the exercise of military 
jurisdiction under those branches known as "military government" and 
"martial law" proper hâve opération. I would be the last to view with 
equanimity, or permit without relief, any usurpation or deprivation of 
civil rights by the military ; but where the military, as in this case, 
seeks only to assert the jurisdiction under military law as represented 
in the acts of Congress over persons who are claimed to be a part of 
the national military establishment, the duty of this court is the simple 
one of determining whether the applicant is a member of the land or 
naval forces of the United States, and, if so, whether Congress has 
subjected him to military law, because, while it is clear that under the 
guaranties of the Constitution no person can be deprived of his right 
of trial by jury except he be a member of the land or naval forces of 
the United States or of the militia when in actual service, it is as equal- 
ly true that if he is a member of the land and naval forces Congress has 
the plenary power to subject him to military law, and the guaranties 
of the Constitution for trial by jury are wholly inapplicable. 

Of such weight, however, with Congress, has the right of trial by 
jury always been, that it has never left to implication or construction 
the question of whether a person is subject to military law, and, in each 
case where military jurisdiction of that kind is asserted, it is incum- 
bent upon the military to put their finger on the act which conf ers the 
jurisdiction. 

As far back as 1819, Hon. William Wirt, then Attorney General of 
the United States, in an able and exhaustive opinion to the Secretary of 
War, on the question of whether cadets at West Point are subject to 
military law, in discussing this phase of the question said (1 Op. Attys. 
Gen. 276) : 

"Congress has no power to pass a law which ghall deprive the person ac- 
cused of a crimiual or otherwise infamous offense, of his trial by jury, ex- 
cept in cases arising in the land or naval forces, or in the militia, when in 
actual service, in time of war or publie danger. 

"Even in relation to the land and naval forces (includlng the militia when 
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in actual service), Congress liave never considerecl tlie mère act of stamping 
on those bodies a military cliaracter, by ordering them to be raised, organ- 
iKed, and called into service, as belng suillcient, of itself, to subject tbem to 
trial by court martial under the rules and articles of war ; becaiise this 
would be to abrogate a higli constitutioual privilège by implication, lu 
every instance, therefore, in wbich Congress bas impressed a military cliar- 
acter on any body of men, wliom they intended to divest of the civil riglit 
of a trial by jury, besides tbe impressment of tbat military cbaracter, they 
bave uniformly and expressly declared tliat they sbould be subject to Lho 
rules and articles of war." 

And in the learned and exhaustive way characteristic of that great 
and able lawyer, he collâtes and présents the many acts of Congress 
touching upon such matters from the first résolve of the Continental 
Congress, passed April 12, 1785, to the act of April 24, 1816, then 
lately passed. 

An investigation of the subséquent enactments of Congress having to 
do with similar matters will show, in the language of M't. Wirt, "a 
course of législation so long continued and so uniform marking the 
sacred respect in which Congress hâve ever regarded the right of trial 
by jury, that. it will justify us in assuming it as their sensé, that this 
right is never to be taken away by implication, never by the mère im- 
pressment of the military character on a body, never without a posi- 
tive provision to that effect." So that, in approaching an investigation 
of whether the act relied upon as subjecting a civihan attached tO' the 
army to military law was within the power of Congress, impressed as 
I am with the évidences of the caution and respect in which Congress, 
the co-ordinate branch of this government, has ever regarded jury 
trials, I would not be justified, except in the clearest case, in declaring 
an act unconstitutional which is passed by Congress in the exercise of 
their acknowledged authority to confer military jurisdiction over per- 
sons in the land and naval forces of the United States. 

[4] That it is not necessary that a person be in uniform in order to 
be a part of the land forces, I think clear, not only upon considérations 
of common sensé and common judgment, but upon well-considered 
and adjudicated authority. Some of the leading cases sustaining the 
jurisdiction of military courts over civilians attached to the army and 
navy are In re Thomas, Fed. Cas. No. 13,888, 23 Fed. Cas. 931 ; Unit- 
ed States V. Bogart, Fed. Cas. No. 14,616; In re Reed, Fed. Cas. No. 
11,636, 20 Fed. Cas. 409; Bogart's Case, Fed. Cas. No. 1,596, 3 Fed. 
Cas. 796; Dynes v. Hoover, 20 How. 65, 15 L. Ed. 838; Ex parte Mil- 
ligan, 4 Wall. 123, 18 L. Ed. 281. Against thèse authorities I find no 
contrary expression. The apparently contrary view expressed by At- 
torney General Charles Devens, in 16 Op. Attys. Gen. 13, that a quar- 
termaster's clerk, a civilian employed in that capacity, is amenable to 
the rules and articles of war, shows that his opinion turned, not upon 
the want of power of Congress, but upon its failure to subject him to 
military law; because in that opinion the Attorney General déclares 
that had the clerk been serving with the armies in the field he would, 
under the sixty-third Article of War, become for the time amenable to 
court-martial jurisdiction, citing Benêt Military Law, p. 29, nor is 
there any violence donc to the dictâtes of humanity and reason when 
a person who has become voluntarily a member of the military estab- 
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lishment has martial law invoked against him ; the maxim volenti non 
fit injuria at once arises, or as it was otherwise stated by Attorney Gen- 
eral George H. Williams, in 14 Op. Attys. Gen. 22 : 

"PersoDS wlio attach theinselves to an army going up on an expédition 
against hostile Indiaiis may be understood as agreeing tliat they wlll submit 
themselves for the time being to milltary control." 

[5, 6] It being established then that Congress has the power to sub- 
ject a civilian to military law under such terms and conditions as it 
might see fit to impose, it remains only to détermine whether the con- 
ditions surrounding Jochen's service with the army were those defined 
in subdivision D, article 2, as a condition of subjection to military 
\a.\\'. There is no question but that Jochen was either a retainer to the 
camp or a person accompanying or serving with the armies of the 
United States ; there is equally no question but that his service was in 
time of war. On the other hand, he was not serving without the ter- 
ritorial jurisdiction of the United States, and it is vigorously denied 
that the armies with which he was serving within the United States 
were "in the field" within the meaning and intent of the act. 

Whether, then, the ai'mies with which Jochen was serving were 
"in the field" is the storm center of this case. Counsel for applicant 
contends that the words "in the field" are there used in the sensé and 
meaning of the area of actual conflict with an enemy with whom the 
United States is at war, or, at least, if not within the area of the ac- 
tual conflict, that the troops must sustain such a relation to the com- 
batant troops in the actual field of battle, as that constructively they 
are part and parcel of the field opérations, and in support of this con- 
tention cites the définitions of lexicographers, and the opinion of Judge 
Hand in Ex parte Gerlach (D. G.) 247 Fed. 616; of Judge Davis in 
Ex parte Falls (D. C.) 251 Fed. 415 ; and of Judge Smith in Ex parte 
Mikell (D. C.) 253 Fed. 817. Counsel for the army, on the other hand, 
contends that the words "in the field," as used by Congress, hâve the 
meaning not only of the territory or zone of actual battle opérations 
against an enemy with whom a declared state of war exists, but that 
it embraces troops engaged in maneuvers, expéditions, or disposition 
of any nature designed to perform actual service, either by way of 
scouting or procuring information, or by way of patrol duties in guard- 
ing and protecting the border and the citizens from bandit and other 
forays, and especially that Congress, in enacting this article in 1916, 
used the terms "in the field" in the sensé in which those terms were 
defined in the gênerai orders of the War Department, set out in this 
opinion supra. 

It is admitted that the War Department in its practical construction, 
and in the opinions of the department of the Judge Advocate General, 
gives the construction to the terms of the act now contended for by the 
army ; but applicant asserts that this construction is purely an admin- 
istrative one, and that this court must détermine the meaning of the 
words themselves uninfluenced by the construction placed upon them 
by the Executive Department. 

Of course, from a gênerai point of view, this contention is sound, as 
the judicial branch of the government has no right to delegate its duties 
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to or receive its instructions from the Executive Department; but 
there is a différence betvveen the construction given by the Executive 
Department though mère executive orders which would hâve no weight 
whatever with the court, and the construction contained in the quasi 
judicial opinions of the Judge Advocate General, which, though not 
binding, would certainly be persuasive in their reasoning with the 
courts ; and it is f urther a f amiliar principle of gênerai application 
that, in considering a statute, technical words relating to an art, a sci- 
ence, or a trade, are ordinarily to be taken in their technical sensé, and 
will be so construed unless the context or other considération plainly 
shows a contrary intent (2d Lewis, Sutherland, Statutory Construc- 
tion, pars. 393-395; 36 Cyc. 1118), and it addresses itself to the rea- 
son that, when Congress used a military term in articles of war in- 
tended for the government of the military, it used that term in the rec- 
ognized sensé then and for many years given it by that Executive De- 
partment, for whose use and employment the article was passed. 

In addition to the opinions of the Judge Advocate General, which as 
aforesaid clearly and with unanimity déclare troops in the situation of 
those to which petitioner was attached to be "in the fîeld," the books 
contain an opinion written by George H. Williams, Attorney General 
of the United States, on April 1, 1872 (14 Op. Attys. Gen. 22), in 
which, as the head of the law enforcement branch of the Executive, he 
advised the Secretary of War that— 

"Civil employés of tbe War Department, serving with tiie military forces 
of the United States in the Indian country" under clrcurastances showlng 
that "défensive earthworks are deemed necessary and hâve been bullt" by 
troops, where withln twelve months soldiers had been attaclîed and killed by 
hostile Indians, "and where Indlans are belleved at ail tiuies to be in a seml- 
hostiie attitude," amenable to military jurisdlction and controlled by court 
martial as persons serving with the armies of the United States "in the fleld." 

This opinion was based on the sixtieth Article of War, providing as 

f ollows : 

"AU sutlers and retainers to the camp, and ail persons vv'hatsoever, serving 
with the armies of the United States In the fleld, though not enlisted sol- 
diers, are to be subject to orders, accordlng to the rules and discipline of 
war." 

The Attorney General said : 

"To détermine when an army is 'in the field' is to décide the question 
raised. Thèse words imply military opérations with a view to an enemy. 
Hostilities with Indians seem to be as much withln their meaning as any 
other kind of warfare." 

The only court opinions construing the words "in the field" are, I 
believe, the three opinions of the district judges above referred to. In 
the iirst, Ex parte Gerlach, an application for habeas corpus brought 
by Gerlach, mate of the steamship El Oxidente, was dismissed ; it ap- 
pearing that the ship was engaged in army transport, and Judge Au- 
gustus Hand saying: 

"The words 'in the fleld' do not refer to land only, but to any place, wheth- 
er on land or water, apart from permanent cantonments or fortiflcations, 
where military opérations are being conducted." 
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In Ex parte FalLs, it appeared that Falls was assigned as chief cook 
on the Edward Luckcnijach, engaged in transporting supplies for the 
United States Army. He attempted to désert and was held to court- 
martial. Judge Davis held that a person serving in the United States 
Army Transport Service, transporting arms, equipment, and supplies, 
in time of war, was a person serving with the armies of the United 
States in the field. In Ex parte Mikell, the applicant was first a ste- 
nographer, later field auditor attached to the construction quartermaster 
of the camp at Camp Jackson, Columbia, S. C, a cantonment, mobili- 
zation, and training camp. Judge Smith held that the words "in the 
field," as used in the second Article of War, mean "in the actual field 
of opérations against the enemy ; not necessarily the immédiate bat- 
tle front, nor necessarily the immédiate field of battle, but the field of 
opérations, so to say ; the field of war ; the territory so closely con- 
nected with the absolute struggle with the enemy that it is a part of 
the field of contest" — and, while conceding that under the construction 
of the War Department the troops at that point would be "in the field," 
refused to follow the construction placed upon the words by that de- 
partment. 

From the opinion in the case it appears that the construction given 
by the War Department was not presented as a construction in use 
prior to and therefore incorporated by Congress into the words of the 
act, but a subséquent construction grafted on the words of the act by 
executive décision, and in that view, of course, the remarks of the judge 
were eminently correct. It appears further from the opinion that 
Judge Smith was greatly impressed with the idea that military juris- 
diction should not be asserted because of the fact that the courts of 
the country were open for the administration of public justice, and no 
occasion for the exercise of military existed. He said : 

"In the présent case, military law lias not been proelalmed, ail the courts 
of the country are open, the field of actual war is thousands of miles removed 
from thls district, and peaee prevalls wholly within the territorial jurisdlc- 
tlon of tho United States. ïhere Is military préparation there, but no military 
conflict." 

In my view thèse expressions were not pertinent to the décision of 
the point, because the only branch of military jurisdiction sought to 
be exercised by the army in the Mikell Case, as in this, was the first 
branch, "military law," to be exercised both in peace and war, and rest- 
ing entirely within the discrétion of Congress to be exercised in the 
manner and over the subjects selected by Congress. Whether or not, 
therefore, civil courts are functioning, has no bearing, because Con- 
gress bas the undoubted right to pass laws making persons, members 
of the land forces, subject to military law even in permanent camps and 
under strictly peace conditions of absolute normality. 

That Congress, in approving and passing the act of 1916, had in 
view the well-defined and settled use of that term in military parlance 
and practice, and that it used it in that meaning, I hâve no doubt. It 
must be borne in mind that when Congress drafted this act in August, 
1916, while the United States was not at war, it was on the very thresh- 
old of it, its peaceful ships had been sunk at sea, its nationals had 
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been sent to violent deaths, on the international border the ordînary 
racial antipathy of the lawless and ignorant Mexican to the Gringo, 
which had been through their own civil wars and state of banditry fan- 
ned into a smouldering and almost leaping flame, vi^as being fomented 
by German spies and German propoganda, and border conditions vvere 
so acute that mobilization of the militia of the country became neces- 
sary. With thèse conditions of actual war staring Congress in the 
face, with the country ringing f rom end to end with demands for pre- 
paredness, with the spectacle before its eyes of the most tremendous 
struggle and the most extraordinary acts of préparation on the part of 
the combatant nations, the Congress having in mind that, should this 
country enter the great war, it would need, as expérience in Europe 
showed, an immense army to which must be attached thousands of 
quasi civilians, and that to produce such an army the United States 
would necessarily be turned into a vast maneuver field with concentra- 
tion, mobilization, and training camps and quarters scattered broad- 
cast, having in mind the great maxim, "Salus populi suprema lex," 
passed the act so as to give to this great army the jurisdiction in time 
of war to adequately and properly function, not only with référence 
to the enlisted men, but to ail those attached to it for other purposes. 
The history of the times, as embodied in législation even affecting 
civilians, shows that extrême conditions demanded extrême measures. 
I need only refer to the Espionage Act, the acts against exportation, the 
act protecting the life of the Président, the act authorizing the taking 
over of the railroads and the wire Systems ; ail of thèse acts of Con- 
gress passed in times of emergency, and designed to compel the indi- 
vidual to subordinate himself, temporarily at least, to things and activi- 
ties of war conditions, shows the teniper, the spirit, and the point of 
view of Congress so clearly and furnishes such an index to its compos- 
ite mind, that it can with confidence be asserted that, when it used the 
words "in the field," it clearly intended them to hâve the meaning 
which long usage of the War Department had given to them. If more 
were needed to sustain this view, comparison of the act in question 
with the act which it superseded would furnish it. 

Prior to the adoption of the présent articles, on August 29, 1916, 
the Article of War more nearly corresponding to paragraph D, second 
Article of War, was the sixty-third article, reading as follows: 

"Ail retaiiiers to the camp and ail persons servliig with the arinies of the 
United States in tlie field, thoufîh not enlisted soldiers, are to be subject to 
orders according to tlie rules and discipline of war." 

The présent article subjects to military law ail persons attached to 
the armies of the United States without its territorial jurisdiction, ir- 
respective of the character of the service performed by the armies or 
of the fact of the existence of war, and subjects ail persons within the 
United States in time of war provided they were serving with the 
armies in the field. 

[7] It is my view, therefore, that the writ should be denied: 
First, because I hold that the terms "in the field" were used by Con- 
gress in the meaning and sensé given to them in the gênerai orders of 
the War Department, as follows : 
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"Fleld service Is defltied to be service in mobllization, concentration, in- 
struction or maneuver camps as well as service in camiiaign, simulated cam- 
paign or on tlie mareh." 

And, second, that if in this I am mistaken, and the words are not 
broad enough to embrace armies in concentration, maneuver, and mo- 
bilization camps, but must bave appbcation only where the armies are 
in or expecting actual conflict, that the conditions on the border during 
the period of Jochen's service were such as that, in the more limited 
sensé as well, the armies with which he was serving were "in the field." 

So believing, I hold that Jochen should remain in the custody of and 
be tried by the military authorities, that the return to the rule should 
be held sufficient, and the application for the writ of habeas corpus 
should be dismissed ; and it is so ordered. 



In re MOHAN SINCxH. 

(District Court, S. D. California, S. D. March 24, 1919.) 

No. 327G. 

Alikns ®=361 — Naturalizatiok — "Wiiite Person"— Hindu. 

Tlie possession of a conimon racial stanip i)eing tlie basis of classifica- 
tion, the Hindus of India, as nienihers of Aryan braneh of the Caucasian 
race, are "white persons," wlio, under Kev. St. § 2109 (Conip. St. § 4358), 
may be naturalisied; tlie meaning to be givon the term being that which, 
from the growth of knowledge, it had when, having aceidentally been 
omitted in i-evision from the original naturalization law, it was by en- 
actinent reincluded. 

[Ed. Note. — For other defluitioiis, see Words and Phrases, First and 
Second Séries, White Person.] 

Application by Mohan Singh to become a citizen of the United 
States. Application granted. 

S. G. Pandit, of Los Angeles, Cal., for applicant. 
Frederick K. Jones, of Los Angeles, Cal, United States Naturaliza- 
tion Examiner. 

BLEDSOE, District Judge. Mohan Singh, a high caste Hindu, 
compétent in ail moral and intellectual respects, has applied for citi- 
zenship. His application is resisted by the government upon the 
ground that, being a Hindu, he does not come witliin the terms of 
section 2169 of the Revised Statutes (Comp. St. § 4358). The mat- 
ter has been presented in a very able and enlightening manner by the 
learned counsel for the petitioner (himself a naturalized Hindu), and 
has been submitted by the government upon the brief filed by it be- 
fore the United States Circuit Court of Appeals in the Second Cir- 
cuit in the matter of the application of one Balsara, a Parsee, born in 
Bombay, India, together with a mémorandum submitted to the Dis- 
trict Court of Pennsylvania, Eastern District, in the matter of Sadar 
Bhagwab Singh, also a Hindu, and the décision in favor of the gov- 
ernment in the case last mentioned, reported in 246 Fed. 496. 

^=:3For other cases see same toplc & KEY-NUMBEK in ail Key-Numbered Dlgests à Indexes 
257 F.— 14 
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The comprehensive and well-nigh exhaustive brief submitted by the 
government in the Balsara Case failed, however, to convince the Cir- 
cuit Court of Appeals of the correctness of the contentions made 
therein, because the judgment of the Circuit Court (171 Ked. 294) ad- 
mitting the petitioner to citizenship was affirmed (180 Fed. 694, 103 
C. C. A. 660). The whole controversy seems to revolve around the 
construction to be given to section 2169, supra, which reads as fol- 
lows : 

"Tlie provisions of this title rNiituralization] shall apply to aliens beiniï 
free white persons, and to aliens of Afric-an natlvlty and to porsons of Afri- 
can descent." 

The first fédéral naturalization law was passed March 26, 1790. 
Section 1 of that act (1 Stat. pp. 103, 104, c. 3) provided "that any 
alien, being a free white person, who shall hâve resided," etc., might 
be admitted to become a citizen, etc. Though the section vc^as amended 
several times, yet this gênerai language, containing alvvays, however, 
the phrase "free white persons," remained in the naturalization statute 
until 1874, at which time, at a revision of the laws, but obviously be- 
cause of an inadvertence, the plirase was omitted. This inadvertence 
was due in part, perhaps, to the fact that in 1870 the naturalization 
laws had been amended, so that the privilèges of naturalization were 
"hereby extended to aliens of African nativity and to persons of Afri- 
can descent." Comp. St. § 4358. Immediately upon the hiatus being 
discovered, and the suggestion being made that tlie revision, pro- 
nouncedly, was net intended to effectuate a change in the law, but 
merely a revision of it, section 2169 was amended to read as is first 
set forth hereinabove. 

Much discussion seems to hâve been indulged in by différent courts 
with respect to the meaning to be accorded now to the phrase "free 
white persons." The Circuit Court of Appeals of the Fourth Circuit, 
Dow v. U. S., 226 Fed. 145, 140 C. C. A. 549, inclines to the opinion 
that since there was a positive repeal, through the révision, of the 
phrase as originally enacted, and subsequently a re-enactment thereof, 
its meaning now must be determined by a considération of the mean- 
ing at the time of the last enactment in 1875, rather than at the time 
of its first enactment in 1790. The truth seems to be, however, that 
Congress never deliberately repealed the phrase, and that when it was 
called to its attention that its repeal had been effectuated through a 
mère inadvertence, its re-enactment or reinstatement was immediately 
had. In any event the debates in Congress at the time seem to in- 
dicate that the action taken in 1875 was taken merely to correct an 
obvions inadvertence, and therefore, in truth and in fact, it would seem 
as if the section now should be construed as if the unintentional re- 
peal in 1874 had never occurred. 

In the brief in the Balsara Case a great deal of learning is employ- 
ed in the effort to establish the contention that Congress did not in 
1790 intend to include the "white" or "Caucasian" race, as the same 
bas since been called, in its référence to "free white persons." This is 
probably so, since the classification of races embodying the generic 
term "Caucasian" had not then been promulgated, at least in America. 
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Be that as it may, it seems clear to me, however, that the phrase as 
used in the 1790 statute was intended rather in an exclusive than in an 
inclusive sensé. 

Naturalization statutes had been adopted theretofore by several of 
the American colonies. The committee of three, which reported the 
original bill containing the phrase "free white persons," was composed 
of members from the states of Pennsylvania, South Carolina, and Vir- 
ginia, each of which had naturalization statutes. '^ The latest South 
Carolina statute, enacted in 1786, provided for the naturalization of 
"ail free white persons,"'' and from this I think it reasonably safe to 
assume that the member from South Carolina, Mr. Tucker, probably 
had something to do with the drafting of the statute reported, and, 
being familiar with the existing provision of his own state, drew up- 
on that for the language wherewith to indicate the class of persons to 
whom fédéral naturalization was to be available. 

In South Carolina, at that time, there were black slaves in large 
numbers, and perhaps, also, even at that late date, red slaves'' and 
white slaves.* It seems, therefore, obvions that the South Carolina 
Législature was declining to accept into the citizenry of the colony 
slaves and indented servants of every character and color along with 
those who, in comparison with "reds" and "blacks," then présent in 
large numbers, were to be considered as "whites." There is nothing 
that I can discover to indicate anywhere that either the colonies origi- 
nally or the United States government later, when the fédéral statute 
was first passed, had in mind the exclusion from citizenship of any oth- 
er persons than those referred to, to wit, negroes, Indians, and unfree 
whites. In fact, in the debates on the adoption of the statute in 1790, 
Représentative Page of Virginia, speaking upon the motion, said: 

"I tblnk we shall be inconsistent with ourselves if, alter boasting of hav- 
ing opened an asyhim for the oppressed of ail nations," etc. Annals of Con- 
gress, cols. 1109-1125. 

In spite of the discussions and not infrequent controversies in the 
courts, which hâve arisen with respect to the meaning of the phrase, 
Congress has seen fit at no time since its incorporation into the law 
to change it, and it remains to-day as it was originally enacted more 
than a century and a quarter ago. With the march of time and growth 
of knowledge, ethnologically and othervvise, however, it may be infer- 
red, I think, that Congress, in its successive re-enactments of the lan- 
guage, has re-enacted it with its enlarged meaning in mind; and the 
conclusion of the Circuit Court of Appeals of the Second Circuit in 
the Balsara Case, "supported by the great weight of authority," to the 

1 Annals of Gong. vol. 1. 

2 4 St. at Large, S. C. p. 746. 

3 As late as 1708 one-quarter of the whole body of slaves were Indians. 
Doyle, English Colonies in America, vol. 1, p. 359. 

* White slaves were fouiid in ail the southern colonies in early days, re- 
cruited from English prisons, unsuccessful rcvolutionists, and kidnapped men, 
women, and children. Doyle, supra, pp. 382-385. ïheir présence in tbe states 
as late as 1789 was a sub.iect of debate in tlie Congress of that year. Harper's 
Encyclopœdia of U. S. History, vol. 8, p. 209. 
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effect that "Congress intended by the words 'free wliite persons,' to 
confer the privilège of naturalization upon members of the white or 
Caucasian race only," seems reasonable and just. The court then con- 
tinues : 

"The words refer to race, and inelude ail persons of the white race, as 
distlnguished from the blaek, red, yellow, or hrown races, whlch dift'er lu so 
many respects from it. Wliether there Is any pure white race, and what 
peoples belong to It, may Involve nice discriminations ; but for practical pur- 
poses there is no difiiculty in saying that the Cblnese, Japanese, Malays, and 
American Indians do not belong to the white race." 

Modem ethnologists use the terms "white" and "Caucasian" syn- 
onymously and interchangeably. Seemingly the prépondérance of re- 
spectable opinion includes the Hindus of India as members of the 
Aryan branch or stock of the so-called Caucasian or white race. See 
Report of the Immigration Commission, Senate Document No. 662, 
61st Congress, Third Session. I hâve been cited to no anthropological 
authorities which inelude the Hindus in any of the other races of man- 
kind. They belong to the Aryan stock, and therefore to the Caucasian 
or white race, because of certain physical and other peculiarities pos- 
sessed by them and which indubitably mark their descent. "Caucas- 
ians" are "white," whether they live under the tropic sun, and there- 
fore bave a yery dark skin, or abide in northern climes, and possess 
a light one. The possession of a "common racial stamp" is the basis 
of classification.^ 

My conclusion is that, in the absence of any more definite expres- 
sion by Congress, which is the body possessing the power to détermine 
who may lawfully apply for naturalization, any members of the white 
or Caucasian race, possessing the proper qualifications in every other 
respect, are entitled to admission under the gênerai wording of the 
statute respecting "ail free white persons." In the absence of an au- 
thoritative déclaration or requirement to that effect, it would seem a 
travesty on justice that a refined and enlightened high caste Hindu 
should be denied admission on the ground that bis skin is dark, and 
therefore he is not a "white person," and at the same time a Hottentot 
should be admitted merely because he is "of African nativity." The 
same observation might apply with respect to equally enlightened mem- 
bers of other races who are now denied admission on the ground that 
they fall without the désignation white or Caucasian. See Balsara Case, 
supra. But that is a matter for adjustment by Congress, and not by 
the courts. 8 

6 Man, Past and Présent, Dr. A. II. Kean, Cambridge Unlverslty Press, 
1900, p. 448. 

« 28 Am. Law Ileview, p. 818, contains a very interesting article written by 
Prof. J. H. Wigjuore, in 1804, in crlticism of Judge Colt's décision (In re Saito 
[C. C] reported in 62 Fed. 126), denying citi/.enship to Japanese on tiie 
ground that they are not Caucasians. To inaintain his thcsis that they are, 
Prof. Wigmore indulged In the postulate that "Caucasian" and "Aryan" are 
interchangeable terms, and tliat otherwise the Seniitic peoples, who are freely 
admitted, would fall under the ban because, being non-Aryan, they would be 
non-Oaucasian. The error in this seems obvious. See Immigration Commis- 
sion Keport, supra, p. 5. 
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The case cited in 246 Fed. 496, supra, does not seem to be sup- 
ported, in my judgment, by the controlling authorities, and its rea- 
soning is to me inconclusive. On the contrary, the Circuit Court of 
Appeals of the Second Circuit, in the Balsara Case, supra, the Cir- 
cuit Court of Appeals of the Fourth Circuit, in the Dow Case, supra, 
and other courts cited and rehed upon in those décisions, seem to 
support the views announced herein. In addition, I am advised by 
counsel for petitioner herein, and his statement is not challenged by 
the government, that Hindus hâve been admitted to citizenship in the 
Southern district of Georgia, the Southern district of New York, 
the Northern district of CaHfornia, and the Eastern district of Wash- 
ington by the courts of the United States, and by the superior court of 
CaHfornia in both San Francisco and Los Angeles. Ail of thèse préc- 
édents are persuasive. 

Taken in connection with the reason of the thing, as it appeals to 
me, the granting of petitioner's application seems proper; and it will 
be so ordered. 



FKEEPORT TEXAS CO. et al. v. HOTiSTON & B. V. RT. CO. et al. 
(MIDLAND BRIDGE CO., Intervener). 

(District Court, S. D. Texas. March 20, 1919.) 

Consolidated Cause No. S8. 

1. Bridges ®=»20(4) — Constbuction — Recovert for Work Done. 

A Company contracting to complète a bridge cannot recover for work 
done on a structure whleh collapsed before its completiou, exeept by 
showing strict compliance with the plans, that the structure fell solely 
because of thls compliance, and tliat the company was not chargeable with 
notice of the defects, or that such a resuit was likely to occur. 

2. Bridges <S=>20(2)— Construction — Modification of Contract — Fédérai, 

Statute. 

Act March 3, 1S99, § 9 (Comp. St. § 9971), requiring modification of 
certain bridge plans to be approved by fédéral authorities, is inapplicable 
to a change which does not afCect the location or obstructive nature of the 
bridgé. 

3. Bridges «©='20(6) — Change of Plan — Evidence. 

In action to recover for work done on a bridge before It collapsed, 
évidence lield to show that défendant railway company had consented 
to certain changes in the plans, although its chief engineer had not per- 
sonaliy authorlzed the modification. 

4. Bridges <S=20(4) — Change of Plan — Recovert on Contract. 

Plaintilï company cannot recover for work done on a bridge which col- 
lapsed before it was eompleted, upon the ground that the collapse was 
due to a defectlve change In the plans, where plaintiff proposed the change 
and the owner, relyiiig on the bridge company's recommendation, consent- 
ed to It. 

5. Bridges <S='20(4) — Construction — Recovert. 

Plaintiff cannot recover for work done on a partially eompleted bridge 
upon the ground that the bridge's collapse was due to following the own- 
er's plans where collapse was partly due to plaintifTs use of faulty ma- 
terial and improper methods of work. 

<g=3Por other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests Si Indexes 
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6. Bridges ig=s>20(41 — Construotiow — Recovery. 

A brldp;e company, claimlns that tbe collapse of a partially rompletecT 
bridge was due to followiug ehanged plans and spécifications, cannot 
recover for work done where it knew or was chargeuble with knowledge 
that tbe ehanged plans were dangerovis and could easily hâve provided 
against the danger. 

In Equity. Suit by the Freeport Texas Company against the Hous- 
ton & Brazos Valley Railway Company and others, in which the Mid- 
land Bridge Company intervened. Judgment denying intervention. 

Scarritt, Scarritt, Jones & Miller, of Kansas City, Mo., for inter- 
vener. 

A. R. Masterson and Andrews, Streetman, Logue & Mobley, ail of 
Houston, Tex. (John A. Mobley, of Houston, Tex., of counsel), for de- 
fendant. 

HUTCHESON, District Judge. This matter is before the court on 
exceptions of the Midland Bridge Company to the report of the spécial 
master denying the intervention of that company. 

The matter at issue springs from the making and partial perform- 
ance of a bridge construction contract entered into on July 1, 1914, 
between the Bridge Company, intervener, and the Houston & Brazos 
Valley Railway Company and Brazoria county. The Bridge Company, 
as contracter, agreed with the Houston & Brazos Valley Railway Com- 
pany and the county of Brazoria, Tex., as owners, to build a bridge 
across the Brazos river between Freeport and Velasco, Tex., about four 
miles from the Gulf, in accordance with certain plans and spécifica- 
tions therefor which were prepared by the owners through their en- 
gineers, and which were attached to and made a part of the contract. 
This contract expressly gave the right to the owners to modify and 
change the plans and spécifications, and to designate and direct, within 
certain limitations, the quality of work and material to be done and' 
supplied, and the contract price was to be determined by the quantity 
done or supplied, as the price was to be determined on a pièce price 
basis. 

The contracter proceeded with the work, and constructed three con- 
crète piers on and from the Velasco side. Pier 3, being a pivot pier 
located about one-third of the way across the river, was intended to 
support a revolving steel span 290 f eet long, and that pier was entirely 
completed, and so much of the steel revolving span as connected Pier 
2, which was at the shore line, with Pier 3, and extending two members 
beyond Pier 3, were completed, when, on May 7, 1915, this Pier 3 top- 
pled over and fell into the river, carrying with it the steel span attached 
to it, creating a condition of obstruction to navigation and total loss 
of the steel unless removed. Intervener contending that the fall of 
the bridge was due to no fault on the part of it, but totally to defective 
plans furnished by the owner, and that, therefore, it was not responsi- 
ble for the fall, and the défendants denying this and asserting that the 
responsibility for the fall and conséquent loss was chargeable to the 
Bridge Company, it became immediately apparent that a serions, and 

<g;:=5For other cases &ee same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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perhaps long drawn out, controversy would develop. The parties to 
the construction contract thereupon, for tlie purpose of making some 
progress in tatcing care of the physical situation thus developed by the 
présence of the steel in the stream, did, by their written contract, dated 
June 21, 1915, in four paragraphs agrée as follows: 
Paragraph 1 provided that — 

"TJie contractors will besin at once and diligently prosecute the work of 
takiii^' the steel coinposins the span recently erected as a part of the coin- 
binntioii railroad and waîron bridge over the Brazos river between Freeport 
and Velasco in Texas, and now in the l)ed of the river near the site of the 
bridge, from its présent location and of removing the saine to the river bank 
at or near the Velasco end of said bridge site, « * * and the contractors 
will continue the proseciition of such work until it shall become plainly évi- 
dent that the cost of taking further steel per unit will exceed the value there- 
of, or until the représentative of the owners at the site of the work shall dé- 
termine it to be imi)racticable to fnrther prosecute the work, and shall in vvrit- 
ing recjuest the contractors" to discontinue it." 

Paragraph 2 provided for keeping cost account and the contract val- 
ue of the work. 

Paragraph 3 provided basis of calculation and time of payment. 
Paragraph 4 provided as follows : 

"Neither the fact that this contract has been entered into, nor that the 
work herein contemplated has been done, nor that it has been paid for shall 
préjudice or estop eithçr of the contractual parties from asserting ail the 
claims against each other, or any other person, wliich they respectively might 
otherwise assert, growing out of their relation to the previous histor.v of the 
aforesaid bridge. The contractors daim and assert, among other things, that 
they are in no way liable or responsible in law to the owners for the loss 
or damage that has occurred by reason of the fact that a part of the said 
bridge heretofore constructed did not stand up. The owners contend the 
opposite. If it shall hereafter be established or agreed by the parties inter- 
■ested, or if it shall be judicially determined that the contractors are riglit in 
their said claim and assertion, then the portion and amount of said contract 
value that tlicy hâve by the terms of this contract agreed to bear shall be 
allowed nnd paid to thein by the owners ; and on the other hand, if it shall 
hereafter be established or agreed by the parties interested, or if it shall be 
Judicially determined that the contractors are liable and responsible in law to 
the owners for the loss or damage that has occurred by reason of the fact that 
a part of the said bridge heretofore constructed did not stand up, then the 
portion and amount of said contract value that the owners shall hâve paid 
to the contractors under the terms of this contract shall be allowed and paid 
to them by the contractors." 

The work was forthwith begun by the Bridge Company under this 
contract, and was proceeded with until ail contemplated work was 
completed. Accounts of the cost of the work were kept and rendered 

biweekly as contemplated by the contract, amounting in ail to $ , 

but at no time did the owners make any of the biweekly payments, or, 
in fact, any of the payments, as they had agreed to do. Hence, this 
intervention to recover that contract value, and to establish a lien there- 
for upon the receivership property. The Houston & Brazos Valley 
Railway Company interposed various pleas and demurrers, ail of which 
hâve been waived and abandoned. They joined issue on the merits of 
the intervention, and also by cross-complaint sued for certain sums due 
them. The intervener asserted that both the original plan, which pro- 
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vided for a 35-foot foundation supported by piles îf required by the 
enîjineer, and the changed plan, which provided for a 32-foot founda- 
tion and 21 piles (which change they allège was by the authority, if 
not the direction, of the Railway Company and its engineers), were 
fundamentally defective. That they built the bridge in strict accord- 
ance with the plans as originally made, except where changed as above, 
without fault of any kind on their part, and that the building of the 
bridge in accordance with such plans was the sole cause of its fall. 
The défendant contended, first, that the burden was on the intervener 
to establish its contentions, and that it had not only f ailed to do so, but 
that the proof had shown affirmatively, fiirst, that the original plan was 
not defective, second, that the change in the plan was unauthorized, 
and, third, that neither the original plan nor the changed plan would 
alone bave caused the fall but for the use by intervener of defective 
concrète in the pier, and of defective methods in making the excava- 
tion in the bed of the stream near the pier ; the master agreeing with 
the contentions of the défendant that the change in the plan was un- 
authorized, that the excavation in the stream was dangerous and im- 
proper, and that there was defective concrète in the pier, both contrib- 
uting causes of the fall, found that the intervener was not entitled to 
recover on its claim, and that it was due the défendant and its receiver 
the sum of $1,692.08, and so finding recommended that judgment go 
accordingly. 

From this statement of the issues joined it appears that the case 
présents the now familiar aspect of a controversy between builder and 
owner, where, notwithstanding the fact that the structure which the 
contractor agreed to erect is not and never will be completed, the con- 
tractor claims recovery for the work and labor done on the contract, 
asserting that the failure to complète it is chargeable, not to bis fault, 
but to that of the owner, in that the contractor faithfuUy foUowed the 
plans prepared by the owner ; those plans being defective and impossi- 
ble of exécution. In some jurisdictions which, in this character of 
contracts, apply the contractual maxim that, "as a man binds himself 
so shall he be bound," to the completion of the structure rather than 
to the means by which it is to be completed, such a claim could not 
form the basis of a serions controversy, because thèse courts hold that, 
while it is true that the contractor has agreed to build by and in ac- 
cordance with certain plans, it is equally true and of more controUing 
influence that he contracted, not for an incomplète, but for a completed 
thing, and that, until he complètes and présents to the owner the thing 
contracted for, he has no standing in court. Illustrative of, and per- 
haps the leading authority on this line, is the décision of the Suprême 
Court of Texas, in L,onergan v. San Antonio Trust Co., 101 Tex. 63, 
104 S. W. 1061, 106 S. W. 876, 22 L- R. A. (N. S.) 364, 130 Am. St. 
Rep. 803 ; Creamery Package Co. v. Russell, 84 Vt. 80, 78 Atl. 718, 32 
L. R. A. (N. S.) 135 ; Chandler v. Wheeler (Tenn. Ch.) 49 S. W. 278. 
This line of cases seems to be bottomed, not only on the gênerai prin- 
ciples of English common law, but on the vigorous authority of the 
United States Suprême Court, in the case of Dermott v. Jones, 2 Wall. 
7, 17 L,. Ed. 762. In other jurisdictions, of which Bently v. State, 73 
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Wis. 416, 41 N. W. 338, is perhaps the leading case, see, also, Schliess 
V. City of Grand Rapids, 131 Mich. 52, 90 N. W. 700; Huetter v. 
Warehouse & Realty Co., 81 Wash. 331, 142 Pac. 675, L. R. A. 1915C, 
671 ; Fine Bluff Hôtel Co. v. Monk & Ritchie, 122 Ark. 308, 183 S. 
W. 761. Such claim makes an issue, and, if the facts support the con- 
tention that the failure to complète was solely due to the defective 
plans, will sustain recovery. 

By the fédéral Circuit Courts the middle ground seems to be taken, 
that while the contracter may claim relief if he shows that the defect 
in, or loss of, the structure was due solely to defective plans, this claim 
can only be asserted by him where he shows that he did not know, or 
ought not to hâve known in the exercise of reasonable care, of the de- 
fects therein and their conséquences. Of this class of cases are North- 
ern Pacific Railroad v. Goss, 203 Fed. 904, 122 C. C. A. 198, Ninth cir- 
cuit, and Penn Bridge Co. v. City of New Orléans, 222 Fed. 737, 138 
C. C. A. 191, Fifth circuit. Without undertaking to détermine as a 
matter of first impression which of thèse various views is the sound 
one, this case will, because of the ruling of the Circuit Court of Ap- 
peals, this circuit, be determined in accordance with the last-named 
view. 

[1] Tested by thèse principles, then, in order for the intervener to 
make a case, it must bave shown, first, that the loss was due solely to 
defective plans furnished by the owner, and, second, that it did not 
know, and had no reasoh to know, that the plans were defective for 
the purpose designed. The obligation of the intervener being contrac- 
tual to build and complète the bridge, it cannot hope to recover for a 
structure falling before completion, unless it brings itself clearly within 
the principle contended for it by presenting évidence of such clear and 
satisfactory nature that it establishes affirmatively, and not merely by 
suspicion or conjecture, first, that it complied strictly and exacth' with 
the plan, second, that the structure fell because, and only because, of 
this compliance, and, third, that in the course and progress of the work 
it did not know, and was not charged with knowledge, of the defects, 
and that such a resuit was likely to occur because of them. 

As to the first matter the intervener concèdes that the bridge v^'as not 
built in accordance with the original plan, but claims that the change in 
plan under which they were proceeding when the bridge fell was au- 
thorized by the owner, and therefore must be regarded from its légal 
aspects as though it was the original plan. 

The défendant dénies that the change in the plan was authorized or 
assented to, and that therefore the sole responsibility for the change 
and its conséquences must be borne by the intervener. 

On this question of the change in the plan, which in the hearing be- 
fore the master was largelj' the storm center of the case, the master 
found specifically that one Thanheiser was the engineer of the Railway 
Company, within the meaning of the term "engineer" as used in the 
contract, that no change could be made in the plan without his personal 
approval, and that he did not approve. The master, therefore, though 
Banks, one of the représentatives of the Railway Company, knew and 
approved of the change, and Tolman, the engineer for the county, also 
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knew and approved of it, found that the responsibility for the change 
must rest upon the intervener, since Thanheiser had not given his ap- 
proval. 

Upon this finding the master predicated his conckision, in part, that 
the intervener 'shoiild not recover, resting same upon two grounds : 
First, that the change in the plan, not having been approved by the 
Chief of Engineers and the Secretary of War, the same vi'as in viola- 
tion of section 9, Act of Congress of March 3, 1899 (30 Stat. 1151, c. 
425 [Comp. St. § 9971]), as follows: 

"That is shall not be lawful to construct or commence the construction of 
îiny bridge, dam, dike, or causeway over or in any port, roadstead, haven, 
liarbor, canal, navigable river, or other navigable water of the United 
States until the e(msent of Congress to the building of such structures shall 
hâve been obtained and until the plans for same shall hâve beeii submltted 
to and approved by the Chlef of Engineers and by the Secretary of War : 

"Providod, that such structures may be built under authority of the Lég- 
islature of a State across rivers and other waterways the navigable portions 
of which lie wholly witliin the limits of a single state, provided the location, 
and plans thereof are submitted to and approved by the Chief of Engineers 
and by the Secretary of War before construction is commenced: 

"And provided further, that when plans for any bridge or other structure 
havG been approved by tbe Chief of Engineers and by the Secretary of War, it 
shall not be lawful to deviate from such plans either before or after eompletion 
of the structure unless the modifloation of sairt plans lias previously been 
submitted to and received the approval of the Chief of Engineers and of the 
Secretary of War." 

And that being such violation and therefore unlawful, prevented re- 
covery, since the doing of an unlawful act which is the proximate cause 
of the loss will always deprive the doer of any rights which he othef- 
wise would bave had. Second, that, the intervener having changed the 
plan without authority, and the change being the cause of the fall, it 
could not recover even apart from the statute, since it could not exon- 
erate itself from responsibility by claiming strict performance. 

[2,3] I hâve carefully and laboriously read the entire record in 
this cause, and, agreeing with the fact findings of the master, I hâve 
affirmed his recommendation and entered judgment accordingly. I 
cannot, however, agrée with the master on his légal conclusions, that 
the failure of Thanheiser and the War Department to assent to the 
change in the plan is of controlling, or even material importance, in 
this case. While the theory of the master, that the failure to secure 
the approval of the War Department made the change unlawful, is 
mgenious and plausible, I do not think it more. It is a hard doctrine 
that civil contract rights shall be lost through the failure to submit to 
the War Department changes in plans when thèse changes do not affect 
the location of the structure or its obstructive nature in the stream by 
enlarging its size or changing its shape, and I cannot believe that the 
purpose or scope of the act referred to contemplâtes that the engineers 
shall pass upon the character and tensile strength of ail of the mate- 
rial used in the structure. If the master is right in his view, it seems 
to me it would be necessary that every change, though involving only 
the substitution of one kind of cernent for another, must be submitted 
to the War Department, and I cannot think it reasonable to hokl that 
the Board of Engineers of the War Department act as consulting or 
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supervising architects in matters of bridge construction. Their only 
purpose and obligation is to pass upon the plans for structures in navi- 
gable streams to détermine their effect upon streams from the stand- 
point of navigation, and net in any sensé for the purpose of determin- 
ing their structural or architectural efficiency. Nor do I agrée with the 
master's légal conclusion, that the change in the plan was not assent- 
ed to and approved by the Railway Company, although I do sustain his 
fact finding that Thanheiser did not consent to the change. So far as 
assent on the part of the company could bave a bearing on the question, 
I think that it is suf&iently shown by the facts and circumstances, and 
that whatever conséquences flow from such assent and acquiescence 
must be imputed to the Railway Company, because, in my judgment, 
it was not at ail necessary that Thanheiser personally should hâve spe- 
cifically authorized the change. The master, however, attaches more 
importance than I do to the question whether the change in the plan 
was authorized or assented to, because, under the circumstances, the as- 
sent by the Railway Company could in no manner avail the contractor. 

[4, 5] The évidence overwhelmingly establishes that the change in 
the plan was not at the suggestion of the owner, but of the contractor 
himself ; that the engineer, Tolman, who for the county agreed to the 
change, rested his agreement, not on his personal observation of the 
conditions, but upon the recommendation of the bridgemen, having 
the réputation of being skillful and accurate bridge builders of long 
expérience; and the Railway Company, through Banks, gave the same 
assent under the same influence. Therefore, the change must be treat- 
ed as a change made by the contractor and not the owner. It must 
be held that the contractor did not comply strictly and exactly with 
the plan of the owner, and that therefore, having failed on the first es- 
sential of the case, he cannot recover. Should, however, I be mistak- 
en in this view of the law, and should the changed plan be treated, be- 
cause of the owner's assent, as the owner's plan, still the intervener 
cannot recover, because the second obligation imposed upon liim, to 
prove that the structure fell because, and only because, of the strict 
compliance with the plan, has not been established. The master finds, 
and his findings are sustained by the évidence, that a large part of the 
cernent in the pier which gave way was of a bad and worthless char- 
acter, not in accordance vi^ith the plans and whoUy without sufficient 
tensile or supporting strength. That the construction of the pier and 
cofferdam was done in a dangerous and improper manner, calculated to 
produce the very resuit that followed, through excessive dredging and 
lowering of the subsoil at, and adjacent to, the pier, and that thèse de- 
fective and improper conditions proximately contributed to, and caus- 
ed, the fall of the pier. 

[6] While the master has made no finding on the third élément of 
defendant's burden, it is as clear as the rest that it has failed to show 
that it did not know, and was not charged with knowledge, that such a 
resuit was likely to occur through the plans and methods adopted and 
employed. On the contrary, I find that, under ail the conditions, the 
danger from the use of the changed plan was, or should hâve been, 
known to the contractor, and that it could bave easily provided against 
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it by placing the proper number of piles in the stream, and that know- 
ing, or being charged with knowledge of, this fact, it wholly failed to 
take the elemental and necessary précautions ; ail the testimony agree- 
ing that a sufficient number of piles would hâve kept the pier up for- 
ever. The testimony is affirmative that the contracter knew the con- 
ditions surrounding the work as it progressed, especially the conditions 
caused by the excavation in the stream to obtain material to stop the 
leak in the cofferdam, and it was his duty to protect against the condi- 
tions caused by his own conduct, by providing an adéquate number 
of piles. Finding, then, as I do, not only that the contracter has w^hoUy 
failed to show with the clearness and certainty which the law requires 
when he seeks to évade responsibility for the failure to fully complète 
the contract, that the fall was caused by defective plans of the owner, 
but that the évidence, on the contrary, affirmatively establishes that the 
plan, if it was a cause of the fall, was only one of the contributing 
causes, and that, had the cernent in the pier been in the proper con- 
dition, and the excavation in the stream not been made in the way and 
manner it was, the pier would hâve stood indefinitely, I sustain the 
master's finding and recommendation, and order judgment accordingly. 



OLD COLONY R. CO. et al. v. GILL, Internai Revenue Collector. 
SAME V. MAI^LEY, Internai Revenue Collector. 

(District Court, D. Massachusetts. June 28, 1916.) 

Nos. 259, 367, 582. 

1. Internal Revenue <g=»9 — Coiîpobation Tax — Leasb of Propeeties by 

Railboad — "Engaged in Business." 

Tàe Old Colony Eailroad Company, wliose demised roads were operated 
by the New York, New Haven & Hartford Railroad Coiriiiany as lessee, 
and not as agent, held not a corporation "engaged in busine.ss" during the 
years 1909-1912, inclusive, withln the ineaning of Corporation Tax Law 
Aug. 5, 1909, § 38, and therefore not subject to the imposition of the tax 
authorized. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Engage.] 

2. Internal Revenue <S=338 — Illeg,4iL Taxes — Payment Under Peotest — Re- 

COVEEY wiin Intebest. 

Corporation taxes asses.sed against a railroad, whicli had leased Its 
proiierties and was not engaged in business during the years in question, 
were illégal, and, having been pald under protest, may be recovered, witli 
interest, from the collector of internai revenue. 

At Law. Actions by the Old Colony Railroad Company and others 
against James D. Gill and against John F. Malley, each as Collector 
of Internai Revenue for the Third District of Massachusetts. Judg- 
ments directed for plaintiffs. 

F. A. Farnham and Arthur W. Blackman, both of Boston, Mass., 
for plaintiffs. 

Asa P. French, U. S. Atty., of Boston, Mass., for défendant Gill. 

Geo. W. Anderson, U. S. Atty., of Boston, Mass., for défendant 
Malley. 

<Ê=:5For other cases see same topic & KEY-NUMBBR in ail Key-Numbercd Digests & Indexe.^ 



BOSTON & V. R. CORPORATION V. GILL 221 

(257 P.) 

BINGHAM, Circuit Judge. [1] The Old Colony Railroad Compa- 
ny was not a corporation engaged in business during the years 1909, 
1910, 1911, and 1912, within the meaning of the Corporation Tax Law 
of August 5, 1909, ,§ 38, 36 Stat. 112, and was not subject to the im- 
position of the tax therein authorized. N. Y. Central & Hudson R. 
R. R. Co. V. Gill, 219 Fed. 184, 134 C. C. A. 558; Traction Cos. v. 
Collectors, 223 Fed. 984, 139 C. C. A. 360; Miller v. Snake River Val- 
ley R. R. Co., 223 Fed. 946, 139 C. C. A. 426; Public Service Ry. Co. 
V. Herold, 229 Fed. 902, 144 C. C. A. 184; Anderson v. Morris & Es- 
sex R. R. Co., 216 Fed. 83, 132 C. C. A. 327. The New York, New 
Haven & Hartford Railroad Company operated the demised roads as 
lessee and not as agent. After the lease was given the Old Colony 
Railroad Company did not exercise the powers of a principal, but sim- 
ply those of a lessor. 

[2] The taxes assessed against the lessor during the years in ques- 
tion were illégal, and, having been paid under protest, the plaintiffs are 
entitled to recover the same with interest. National Home for Disabled 
Volunteer Soldiers v. Parrish, 229 U. S. 494, 496, 33 Sup. Ct. 944, 57 
Iv. Ed. 1296. 

In No. 259 judgment will be entered for the plaintififs for $13,515.30, 
with interest thereon from June 30, 1910, and costs. 

In No. 367 judgment will be entered for the plaintiffs for $14,204.80, 
with interest thereon from June 28, 1911, and costs. 

In No. 582 judgment will be entered for the plaintiffs for $14,624.80, 
with interest thereon from June 30, 1912, and for $15,114.80, with in- 
terest thereon from April 16, 1914, and costs. 



BOSTON & P. K. CORPORATION et al. v. GII.L, Internai Revenue Collector. 

(District Court, D. Massachusetts. Septeniber 13, 1916.) 

Nos. 263, 364, 510, .521-523, 583. 

iN/rEKNAL Revenue iS=33S — Illégal A;S.sessmknts. — Recoveby — Iktekest — • 
Lack of Diligence. 

Wliere railroads, seel-;lng to recover from collectors of internai revenue 
taxes illegally assessed, delayed in pressing their claims on account of an 
uiiderstanding with the collectors tliat the claims should awalt the déci- 
sion of other pcnding cases, but it became apparent that the question of 
interest eould not be adjusted, and would liave to be subniitted to the 
court, the railroads' couduct did not disentitle them to interest for any 
lack of diligence in prosecutiou. 

At Eaw. Two actions by the Boston & Providence Railroad Cor- 
poration and others against James D. Gill, as Collector of Internai 
Revenue, heard with actions by the Boston & Providence Railroad Cor- 
poration, by the Boston & Êowell Railroad Company, by the Con- 
necticut River Railroad Company, by the Fitchburg Railroad Com- 
pany, and by the Worcester, Nashua & Rochester Railroad Company 
against John F. Malley, as Collector of Internai Revenue. Judgment 
directed to be entered in due course for plaintiffs for the amounts 
agreed upon, with interest. 

<g=3For other tases sce same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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Case No. 263 : 

F. A. Farnham and A. W. Blackman, both of Boston, Mass., for 
plaintiff. 

Asa P. French, U. S. Atty., of Boston, Mass., for défendant. 

Case No. 364 : 

A. W. Blackman, of Boston, Mass., for plaintiff. 

Geo. W. Anderson, U. S. Atty., of Boston, Mass., for défendant. 

Case No. 583 : 

F. A. Farnham and A. W. Blackman, both of Boston, Mass., for 
plaintiff. 

Geo. W. Anderson, U. S. Atty., of Boston, Mass., for défendant. 

Cases Nos. 519, 521, 522, and 523: 

Charles H. Blatchford, of Portland, Me., for plaintiffs. 
Asa P. French, U, S. Atty., of Boston, Mass., for défendant. 

MORTON, District Judge. The question whether the défendants 
are liable for interest on the taxes illegally assessed has been decided 
since thèse cases were argued in the plaintiffs' favor. See opinion of 
Bingham, J., Old Colony R. R. Co. v. Gill, Collector (D. C. Mass., No. 
259, June 28, 1916) 257 Fed. 220. 

The only other question is whether the plaintiiï in any of the cases 
is not entitled to interest because of lack of diligence in prosecuting its 
claim. Ail the plaintiffs were closely associated. The delay in press- 
ing their claims was, for a considérable period, due to an understand- 
ing with the défendants that thèse claims should await the décision of 
other pending cases. As late as April 30, 1915, it was suggested, on 
behalf of the défendants, that two of thèse cases should "await the 
décision of cases involving similar questions now pending in other dis- 
tricts." That suggestion was equally applicable to the other cases. 
Just when it became apparent to the parties that the question of in- 
terest could not be adjusted between them, and would hâve to be sub- 
mitted to the court, is not clear. It must hâve been after the date re- 
ferred to. Under such circumstances I do not think that the plain- 
tiffs' conduct has been such as to put them outside the usual rule. 

Judgment may be entered in due course for the amounts agreed upon, 
with interest. 



HAYWOOD V. ATLANTIC COAST LINE R. CO. 

(District Court, S. D. Georgia, E. D. April 17, 1919.) 

Kailroads <S=5.'?69(4) — Moving Trains in Yards— Duty to Trespasser or 
LlCIÎNSEE— Anticipating Pre-seince. 

Itallroad employés in charge of switching opérations must exercise 
ortUnary care to anticipate the présence of, and avoid injury to a boy 
of tender years, where tliey liave sanctioned liis lU'actlce of jiassing 
through the yard at a parti cul ar liour to serve the company's employés. 

<gz:3For other cases see same toplo & KBY-NUMBEE ia ail Key-Numbered Digests & Indexes 
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At Law. Action by Clifford Haywood, by his father and next 
friend, James Haywood, against the Atlantic Coast Line Railroad 
Company. On demurrer to pétition. Overruled. 

Oliver & Oliver and S. R. Dighton, ail of Savannah, Ga., for 
plaintiff. 

Osborne, Lawrence & Abrahams, of Savannah, Ga., for défend- 
ant. 

BEVERLY D. EVANS, District Judge. According to the alléga- 
tions of the pétition, the plaintiff was a small boy, 12 years of âge, who 
for 3 years prior to his injury had been engaged in carrying dinners 
to employés of the railroad company, at work in its switching yard. 
Thèse employés were allowed one hour for dinner, and it was the cus- 
tom of the railroad company, pursued and acquiesced in for many 
years, to permit small boys to carry dinners to its employés vvhile 
working in the yard of the company, and every day numbers of small 
boys came into the yard of the défendant company and carried din- 
ners to its employés. The plaintiff's custom was to carry the dinners 
to an office inside the yard, which office was occupied by the train- 
master and other employés, and leave them there for such employés 
as would call for them. Other dinners which he carried for employés 
working at Southover he was accustomed to put on a shuttle train 
which carried the dinners to Southover and brought back the récep- 
tacles. For employés working in the yard and on the wharves he 
wotild carry the dinners into the yard and through the yard to the 
wharves. At the end of the dinner hour he would return through the 
yard, get the buckets from the employés in the yard, also the buckets 
left in the office, and also the buckets returned by the shuttle train. 
This practice and custom was well known, not only to the employés 
of the company for whom plaintiff carried dinners, but was also 
known to the officers of the railroad company in the office in the yard 
used by the trainmaster and other employés, was known to the yard 
foreman having in charge the switching and opération of the trains 
in the yard, and was known to the engineers in charge of the engines 
doing the actual switching in the yard, and to the switchmen working 
in the yard. The company's employés had permitted him to pursue 
this custom and practice without objection, and had permitted him to 
return through the yard to get the buckets. 

About 1 o'clock in the daytime, as plaintiff was returning through 
the yard to get the buckets, and when he Vi^as crossing one of the 
tracks, three box cars which negligently and in violation of law had 
been kicked down upon this track moved suddenly upon him, striking 
him before he knew of their proximity, knocking him to the ground, and 
inflicting injury upon his person. The company was négligent in fail- 
ing to exercise ordinary and reasonable care under the circumstances, 
and especially négligent in kicking the cars upon the track which plain- 
tiff was crossing, in failing to hâve a lookout, and in failing to give 
warning of the approach of the cars prior to the kicking. 
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As a gênerai rule a railroad company has the right to shift and 
move freight cars at its pleasure upon the tracks in its yard, and un- 
der ordinary circumstances it would be under no obligation to keep a 
watch upon the movement of thèse cars for the purpose of preventing 
an injury to a person not an employé, or not in the yard by permis- 
sion, who might casually happen to be upon one of the tracks when a 
car is set in motion. S., F. & W. Ry. Co. v. Waller, 97 Ga. 164, 25 
S. E. 823, 34 h. R. A. 459; Rome Railroad Co. v. Tolbert, 85 Ga. 447, 
11 S. E. 849; Central Railroad Co. v. Rylee, 87 Ga. 491, 13 S. E. 
584, 13 L,. R. A. 634. But this rule does not exclude a recovery for 
an injury sustained under the circumstances alleged in the pétition. 
The differentiating fact is that the railroad company's employés in 
charge of the yard and its switching opérations, f rom a long-established 
custom, had sanctioned the practice of allowing this boy of tender 
years, at a particular hour of the day, to pass through the yard on a 
mission of service to its employés, and they were under a duty to exer- 
cise that degree of vigilance which would amount to ordinary care to 
anticipate his présence in the yard. It is for the jury to say whether, 
under the allégations of the pétition, the railroad company's employés, 
in the exercise of ordinary care, had cause to anticipate the plain- 
tiff's présence in the yard at the time of the injury, and whether, if 
ordinary care had been exercised, the injury to him would not hâve 
occurred. 

The gênerai rule that as to a trespasser or licensee upon a railroad 
track the duty of observing ordinary care for his protection does not 
devolve upon the company's agents in charge of a train until his prés- 
ence becomes known to them does not relieve the company under ail 
circumstances from anticipating the présence of a trespasser or licen- 
see upon its track, and from taking proper précautions to prevent 
injury to him. Southern Ry. Co. v. Chatman, 124 Ga. 1026, 53 S. E. 
692, 6 L. R. A. (N. S.) 283, 4 Ann. Cas. 675. The foundation of the 
rule that a railroad company is not liable to a trespasser injured in 
the ordinary movement of its trains, unless the injury is caused by 
the willful or wanton acts of its servants in charge of the train, is that 
the railroad's agents are not under duty to anticipate the présence of 
the trespasser. But where the circumstances are such as to raise a 
duty to anticipate the présence of a trespasser or licensee, then the 
railroad's agents must exercise ordinary care in the discharge of that 
duty. 

This principle, as applied to the allégations of the pétition, con- 
strains me to overrule the demurrer. 
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INTERSTATE BUSINESS MEN'S ACC. ASS'N OP DES MOINES, lOWA, V. 

EESTER. 

(Circuit Court of Appefcls, Eightli Circuit. April 7, 1919.) 
No. 52M. 

1. Insurance <g=>453 — Accident Insurance — Change of Occupation — "Oc- 

cupation OF Physician and Surgeon." 

A iihy.siclan, who at the time of Insurance and of Iils deatli was in tlie 
gênerai praefîf«, and was a!so a médical officor in tlie state National 
Guard, willi tlie rank of major, and wlio on the day he was killed, after 
vislting liis patients, had gone out, as surgeon only, witti a detacliment 
of the guard wïiicli was on emergenoy service at tlie town of his résidence 
during a strike, held to hâve been "engaged in the occupation of physi- 
cian and surgeon," within the terms of the policy. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Occupation.] 

2. Insurance ©=3453 — Accident Insurance — Change of Occupation. 

To coiistitute a change of occupation from that specifled in a life or acci- 
dent policy, it must be abandonod and some other calling adopted. 

3. Insurance <S==146(.'î) — Accident Insurance — Construction of Policy — 

Exceptions from Risk. 

If the language of a life or accident policy does not express an ex- 
ception, when fairly interpreted, the courts will not write an exception 
into it hy interprétation, for the purpose of exenipting tlie insurer from 
liabilily after death or accident. 

4. iNSirRAxcE cS=3455 — Accident Insurance — Risks — Exposure to Injury ok 

Death. 

If a iierson liolding a policy insuring Mm against accidentai injury does 
something which culpably provokes or induces the act causing his in- 
jury or death, then the resuit is not accidentai ; but, if he is wholly freo 
from culpability himself, the resuit is accidentai as to him, though it may 
hâve been within the deliberate intent of the aggressor. 

5. Insurance :S=>455 — Accident Insurance — Death feom Accident — -"Acci- 

dental I)eatii." 

The death of a physician, who was a médical ofiieer in a National Guard 
régiment, and who was shot and killed while performing his duty as sucli 
offieer with a detachnient of the guard detailed to preser-s'e order during a 
strike, held accidentai, within the meaning of an Insurance policy. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Accident; Accidentai.] 

In Error to the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

Action by Edith A. Lester against the Interstate Business Men's Ac- 
cident Association of Des Moines, lowa. Judgment for plaintiff, and 
défendant brings error. Affirmed. 

Robert M. Haines, of Des Moines, l'iwa (S. D. Bishop, of Lawrence, 
Kan., and Dunshee, Haines & Brody, of Des Moines, lowa, on the 
brief), for plaintifï in error. 

Henry PI. Asher and M. A. Gorrill, both of Lawrence, Kan., for de- 
fendant in error. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

<g=s>For other cases see same topic & KEY-NUMBBR in ail Key-Kumbered Digests & Indexes 
257 F.— 15 
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AMIDON, District Judge. This action was brought by the plain- 
tiff, Mrs. Lester, against the Insurance Association, as défendant, to 
recover on an accident policy covering the hfe of her husband, Dr. 
PHny P. Lester. The poHcy insured him "while he is engaged in the 
occupation of a physician and surgeon * * * in case of death ef- 
fected directly and independently of any other contributing, concurring 
or intervening cause, by external violent and accidentai means." When 
the insurance was taken out, in January, 1913, and at the time of his 
death, Dr. Lester was engaged in the practice of his profession at Wal- 
senburg, in the state of Colorado, which is one of the important towns 
in the district covered by the mining opérations of the Colorado Fuel 
& Iron Company. He was also a member of the National Guard of 
Colorado, holding the rank of major, and assigned to the médical corps. 
D'uring the fall of 1913, and the winter and spring of 1914, the em- 
ployés of the Colorado Fuel & Iron Company were engaged in a strike, 
which for months assumed the f orm of belligerent opposition to the 
authorities of the state. The Governor called the National Guard into 
service to protect life and property in the district. Dr. Lester joined 
his Company as a part of its médical corps. He was not otherwise con- 
nected with the military opérations. He was equipped with no gun or 
sword. The only weapon upon his person was a pistol, which he 
carried in his pocket. He wore the insignia of the Red Cross, and his 
work was confined to caring for the sick and wounded. At times his 
service seems to hâve taken him away from his home town. Part of 
the time he was at Ludlow, but at the time of his death he was stationed 
at Walsenburg, and was engaged there in the practice of his profes- 
sion, and at the same time performing such duties as were necessary 
in connection with the military force that was located in the city, 
numbering about 600 men. On the morning of April 29, 1914, he vis- 
ited a number of his patients in Walsenburg, professionally. He then 
went with a small detachment, c'onsisting of 30 men, to a point a few 
hundred yards from the city ; the force having been sent out to recon- 
noitre and resist, if necessary, the activities of strikers who were in the 
foothills or mountains near the town. The lieutenant of this force was 
wounded. Dr. Lester had just fînished dressing his wound, and was 
down on his hands and knees in a railroad eut observing some men 
through his field glass, to décide whether they were strikers or soldiers. 
He was shot, and died almost instantly. 

The case was tried in the lower court before a jury, but at the con- 
clusion of the évidence motions were made by both parties for a direct- 
ed verdict. The jury was excused, pursuant to written stipulation, and 
the case submitted to the judge for décision. He found in favor of the 
plaintifif, and entered judgment for the fuU amount of the policy. The 
Insurance Association brings error to review that judgment. 

In the trial court and hère the case turns whoUy upon two questions : 
(1) Was Dr. Lester at the time of his death "engaged in the occu- 
pation of a physician and surgeon" ? (2) Was his death efïected wholly 
by "accidentai means" ? 

[1] In our judgment the first question is answered by the stipulation 
of facts, which was signed by the parties. It reads as follows: 
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"It is agreed and Iioreby stipulated by and betvveen tlie parties to tlils ac- 
tion that tlie insured, Dr. P. P. Lester, was on the 17th day of January, 1913 
[the date of the polity], a résident of Walsenbiirg, Colo. ; that at that time his 
only occupation was tliat of a pliysieian and surgeon, and that his duties were 
fully described as those of 'gênerai practlce' ; that he contlnued in the gênerai 
practice of medicine and surgery in and aboiit Walsenburg, Oolo. ; and that on 
the morning of April 29. 1914, he called professionally and reiidered pro- 
fessional services to several of his palieiits in the vicinlty of Walsenburg. 

"It is further agreed and herel>y stlpulated that the said Dr. P. P. Lester was 
on the ITTh day of January, 1913, a surgeon in the médical corps of the Colo- 
rado National Caiard, and continued to be sueh until Ihe time of his death, at 
whlch time he held the rank of major, and was performing the duties of a 
surgeon in the said médical corps of the Colorado National Guard; that at 
ail the times above meutioned ho was a meinber of the American Red Cross 
Hociety." 

This, in our judgment, shows beyond reasonable controversy that Dr. 
Lester, at the time of his death, was engaged in the occupation of a 
physician and surgeon. This is the showing, not only of the stipulation, 
but of the évidence. 

[2] The défendant insists that the language of the policy, when fair- 
ly interpreted, confined Dr. Lester to the practice of his profession 
in the ordinary walks of civil life ; that, when he joined his company 
in the military service to which it was called, he changed his voca- 
tion and became, instead of a physician and surgeon, a soldier. We 
do not think this position can be sustained without disregarding the 
facts. His service with his company was temporary. He was called 
eut to meet an emergency. While the service lasted for some months, 
it was a side issue. It was known that it would be temporary, and was 
to be considered as answeiing a call to suppress a riot, or any other 
temporary engagement. This measures the term of the service ; but we 
are to look at the character of the service also. Dr. Lester was in no 
way engaged in the military activities of his company. His services 
there were those of a physician and surgeon. He continued to prac- 
tice his profession at Walsenburg, as well as attend to the needs of 
his company. The authorities are uniform that such temporary changes 
do not constitute a change of occupation within the meaning of in- 
surance policies. To constitute such a change there must be an aban- 
donment of the vocation specified in the policy and the adoption of some 
other calling. The record hère affirmatively shows that there was no 
such change; on the contrary, it shows that Dr. Lester was engaged 
on the very morning of his death in the practice of his profession in 
the community where he resided, and, so far as his service in the com- 
pany is concerned, it shows that he was there also engaged in the oc- 
cupation of a physician and surgeon, and had been practicing that pro- 
fession only an instant before his death. If such temporary activities 
are to destroy the protection of Insurance, it must be by an express 
provision in the policy. Such exceptions bave long been a featurt of 
accident contracts. Their omission must be held to spring from de- 
liberate purpose. 

The language of Judge Hook, speaking for this court in Railway 
Mail Association v. Dent, 213 Fed. 981, 983, 130 C. C. A. 387, 389 
(L. R. A. 1915A, 314), is equally appropriate hère. 
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"So many and varied are the causes of accidentai injiiry tliat the particular 
language employed in instruments of insurance is of tlie greatest importanc'e. 
A word added or omitted- may alter materially tlie scope of tlie indeninity. 
Many cases lii-ce tlie one at bar lie close to the border Une, jierhaps, because not 
definiteiy in mind for inclusion or exclusion ; but it is a délicate thing for a 
court to adopt the latter course, nierely upon a supi)osi1ion that they would 
hâve been excluded in terms, lind they been thonsht of. The insurer most 
familiar with the sub.iect chooses tbe words of hls nndertaking, and it is not 
unjust to take them in the sensé conveyed to tl:e ordinary reader, nor to 
hold against liim in case of real substantial doubt." 

[3] What the company is really asking us to do is to amend its pol- 
icy, and write into it an exception to the effect that, if the insured 
should engage in any military service the insurance should cease. It 
urges this upon the ground that the hazard of the service which Dr. 
Lester was performing was so much greater than the hazard which 
attends the ordinary life of a physician and surgeon that the court 
must find that it was not witliin the contemplation of either party to 
the contract. It may be that, if the subject had been brought clearly be- 
fore the minds of the parties, some provision would hâve been made 
in the policy with respect to such hazards. But for the court to amend 
the policy, and write into it by interprétation an exception which is in 
no way expressed in its language, would violate every rule with which 
we are familiar for the interprétation of insurance contracts. If their 
language does not express an exception, when fairly interpreted, the 
courts bave uniformly refused to write an exception into them by in- 
terprétation, for the purpose of exempting the company from liability 
after death or accident. It is a rule as old as insurance, and bas been 
stated and enforced in countless décisions, that such instruments are 
prepared by the company; they hâve been the resuit of long develop- 
ment and very carefui choice of language. If the language is open to 
doubt, the doubt will be resolved in favor of the insured. Hère the 
language does not even furnish a ground for doubt. 

In so far as vocation is a factor in determining the hazard, it is 
based upon the average of the whole class. It contemplâtes that each 
individual will in the course of bis life necessarily be exposed to vary- 
ing degrees of hazard. It is likewise true that the actuaries recognize 
that différent individuals in the class will vary greatly in the extent of 
hazard to which they are exposed. A physician practicing bis profes- 
sion in the congested districts of a large city, for example, will be ex- ■ 
posed to many hazards to which a physician in a small country town 
will not be subject. AU of thèse matters, however, are embraced in the 
gênerai average of hazards of the class of physicians and surgeons. If 
one individual at one time is exposed to a largely increased hazard, as 
Dr. Lester was on the occasion of bis death, others will be exposed to 
hazards falling greatly below the average. Thèse are the factors upon 
which the insurance is based. 

Men holding accident policies do not hâve to enter into nice calcula- 
tions to détermine whether they are stepping into a field of greatly in- 
creased hazard or not in following their vocations. They may go 
about their course of life, knowing that they are protected by their in- 
surance, unless they enter a hazard which is expressly excepted from 
their policy. 
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The parties to the contract hère had under considération the subject 
of exceptions. It provides that there shall be no liability for an in- 
jury sustained when the member is : 

"(1) Insiine. (2) Not lu the présent full possession and iionnal exercise of 
ail liis facultles. (3) Engaglng in any act in violation of any law or ordinance."' 

The fewness of exceptions in such policies is constantly urged as a 
ground for accepting the insurance by agents and solicitors. To add to 
the list of activities which should forfcit the insurance, after accident 
or death, would be a fraud upon the insured. The uniform holding 
of the courts bas been along the lines which we bave stated. The law 
is elementary, and we cite a few cases which illustrate and apply the 
rules : Gotfredson v. German Com. Ace. Co., 218 Fed. 582, 134 C. C. 
A. 310, h. R. A. 1915D, 312 ; Wildey Casualty Co. v. Sheppard, 61 Kan. 
351, 59 Pac. 651, 47 L. R. A. 650; Union Mut. Ace. Ass'n v. Frohard, 
134 111. 228, 25 N. E. 642, 10 L. R. A. 383, 23 Am. St. Rep. 664; Tay- 
lor V. m. Com. Men's Ass'n, 84 Neb. 199, 122 N. W. 41, 24 L. R. A. 
(N. S.) 1174; Fox v. Masons' Fraternal Ace. Ass'n, 96 Wis. 390, 71 
N. W. 363; Hess v. Pref. Masonic Mut. Ace. Ass'n, 112 Mich. 196, 70 
N. W. 460, 40 L. R. A. 444; Eggenberger v. Guar. Mut. Ace. Ass'n 
(C. C.) 41 Fed. 172. 

Was Dr. L,ester's death "accidentai"? Whether it was intended by 
the person who fired the fatal shot is matter of conjecture. That, 
however, is not material. The word, as used in the ]3olicy, is a term 
of art. To answer the question we must consider the event from the 
point of view of Dr. Lester. Was it accidentai as to him? Défendant 
says it was not, because he knowingly and consciously exposed himself 
to the very hazard which caused bis death, and must bave contemplated 
such a resuit as a natural and probable conséquence of the service in 
which he engaged. It is insisted that, to be accidentai within the mean- 
ing of the policy, the resuit must bave been "unforeseen and unex- 
pected." We do not regard this view as sound, either in law or upon 
principle. Persons protected by accident insurance may incur con- 
sciously hazards which may resuit in their injury or death without 
forfeiting the insurance, unless the policy expressly excepts the haz- 
ard. In the course of life men are constantly required to pass into 
environments of greatly increased hazard. They may do that know- 
ingly, and, if injury or death results, it does not forfeit their insurance, 
unless they do something which directly and immediately contributes 
to produce the act from which their death or injury results. For ex- 
ample, for several years past there bave been districts in most of our 
large cities at certain seasons of the year in which there bave been 
habituai assaults upon peaceful citizens by highwaymen. Men bave 
been well aware of the risks of going upon the streets in such dis- 
tricts alone. They may bave been so far conscious of the risks as to 
arm themselves for protection. And yet any peaceful citizen, who 
bas in the pursuit of business or pleasure incurred thèse hazards, is 
entitled to claim, if he is injured or killed by highwaymen, that as to 
himself the resuit is accidentai. 

[4] So it is not true that simply going into an environment of great- 
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ly increased hazard, with conscious knowledge of such hazard, wîU 
cause injury or death which results therefrom not to be accidentai with- 
in the meaning of such policies as we hâve before us hère. Even in 
case of Personal encounter, if the party wounded or killed is wholly 
free from fault, his injury or death is accidentai within the meaning 
of the term as used in accident insurance. This has been the uniform 
holding of the courts. The Une of distinction is this : If the party does 
something which culpably provokes or induces the act causing his injury 
or death, then the resuit is not accidentai ; but, if he is wholly free from 
culpability himself, the resuit is accidentai as to him, though it may 
hâve been within the deliberate intent of the aggressor. 

[5] Within this rule the death of Dr. Lester was clearly accidentai. 
He did nothing to provoke or induce the act which resulted in his death. 
In the pursuit of duty he simply exposed himself to the hazard of the 
service. He mav hâve contemplated death or injury as possible, or 
even probable; but, if he did, this would not take him out of the pro- 
tection of his accident insurance. So far as we are able to discover 
from the authorities and text-writers, this is elementary law at the 
présent time. It is possible to build up an argument to the contrary 
only by catching at phrases and single sentences, and separating them 
from the real scope of judicial décision. We content ourselves with 
referring to a few of the many cases which illustrate and enforce the 
rule. Ripley v. Railway Pas. Ass'n Co., Fed. Cas. No. 11854; Rob- 
inson v. Mut. Ace. Ass'n (C. C.) 68 Fed. 82.S ; Talliaf erro v. Travel- 
ers' Prot. Ass'n of America, 80 Fed. 368, 25 C. C. A. 494; Lovelace v. 
Travelers' Prot. Ass'n of America, 126 Mo. 104, 28 S. W. 877, 30 L. 
R. A. 209, 47 Am. St. Rep. 638; State Life Ins. Co. v. Ford, 101 Ark. 
513, 142 S. W. 863; Campbell v. Fid. & Cas. Co., 109 Ky. 661, 60 S. 
W. 492; Suprême Council v. Garrigus, 104 Ind. 133, 3 N. E. 818, 54 
Am. Rep. 298; Union Cas. & Surety Co. v. Harroll. 98 Tenu. 591, 40 
S. W. 1080, 60 Am. St. Rep. 873 ; Travelers' Prot. Ass'n v. Fawcett, 
56 Ind. App. 111, 104 N. E. 991 ; Hutchcraft's Ex'r v. Travelers' Ins. 
Co., 87 Ky. 300, 8 S. W. 570, 12 Am. St. Rep. 484; Llutton v. States 
Accident Ins. Co., 267 111. 267, 108 N. E. 296, L. R. A. 1915E, 127, Ann. 
Cas. 1916C, 577; American Ins. Co. v. Carson (Ky.) 30 S. W. 879. 

The judgment of the trial court is clearly right, and it is affirmed. 
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(Circuit Court of Appeals, Eiglitli Circuit. April 7, 1019. Relieariug Denled 

Miiy 31, 11>19.) 

No. 51GS. 

1. Courts iS=3405(5) — Circuit Courts of Appe.m.s — Appeluate .Turisdiction 
— Case Involvisg .Turisdiction of îaiwkr Court. 

Wliere tlie .iiirisdiction of a Disti'ict Court dt^pended upon wlietlier a 
parasi'upli of tlie eomplaint stated u cause oC action for spécial damages 
claimed thereiu, wlllioiit wliicli tlie auiouut iuvolved was bcilow the juris- 
dictioual lirait, a writ of error to review a .judsiiiieut sustaining a de- 

<Sx=>For other cases see same topic & KEY-NUMBER in aU Key-NumbereU Digests & Indexes 
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muri'pr to snch paragraph aud disiriissing the action was properly takeii 
to the Circuit Court of Appeals. 
2. Damages <®=323 — Failuhe to Perform Oontract — Spécial Damages Witii- 
IN Contemplation of Tarties. 

In an action for breacli of a written contract l)y défendant to drlll an 
artesian well and install a pr.nip therein for irrigation purposes, damage 
to a rice crop on land wlilcli tlie well was intended to irrigate, based upon 
the différence betweeu the rice cro]) actually raised and a rice crop raised 
on any adjoining land, resulting frora failuro to perform tlie contract, held 
not recovcrable as spécial damages, in the absence of any provision in the 
contract indicating that such damages vvere contemplated by the parties. 

Stone, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Eastern 
District of Arkansas; Jacob Trieber, Judge. 

Action hy Lewis A. Stebbins against A. F. Selig. Judgment for de- 
fendant, and plaintif? brings error. Affirmed. 

L. A. Stebbins, of Chicago, 111., X. O. Pindall, of Little Rock, Ark., 
and Paul E. Price, of Chicago, 111., for plaintifï in error. 

Thomas S. Buzbee, George B. Pugh, and Harvey T. Harrison, ail 
of Little Rock, Ark., and O. M. Young and John M. Wilson, both of 
Stuttgart, Ark., for défendant in error. 

Before CARLAND and STONE, Circuit Judges, and AMIDON, 
District Judge. 

CAREAND, Circuit Judge. The plaintifï in error, hereafter plain- 
tifï, sued the défendant in error, hereafter défendant, to recover 
damages for the breach of a contract in writing, entered into between 
the plaintifï and défendant on June 22, 1916, whereby the défendant 
in considération of $2,000 agreed to drill an irrigation well on the 
Stebbins farm, near Olena, Ark., and install a pump therein within 
20 days from date of contract. The complaint set out the contract, 
alleged that défendant wholly failed to perform the same, and that 
in conséquence thereof plaintiff was compelled to make a new con- 
tract for (he same purpose with the Eayne & Bowler Company, at a 
ditïerence in cost of $675 over and above what the well and pump 
would bave cost if the défendant had performed his contract. The 
complaint then alleged by way of spécial damage as f ollows : 

"(4) l'iaintilf further allèges that the said fleld upon which the défendant 
had ol)li.ïatpd bimself to sink a well and install a pinnp as aforesaid was a 
field weil suited for the growth of rice, and was intended and was in fact 
used for the cultivation of l'ice. ïlie plaintiiï further allcges that it is a well- 
known fact that rice cannot be cultivated suceessfu*ily imle.ss the field upon 
which tlie rice has been sown is kept floodod by a constant supply of water, 
and défendant well knew that the plaintiff contemplated using the said fleld 
upon wbicU tlie défendant had agreed to sink a well and install a pump as 
aforesaid for tlie pnrpose of raisiiig and cultlvating rice, and that the sole 
purpose of the plaintiff in contracting for the sinking of the well and the in- 
stallation of a pump as aforesaid was to secure a constant supply of water for 
his rice crop. Plaintiff further allèges and a-vers that the said défendant was 
engagod in the business of sinking wells for rice fields and for no other pur- 
pose, aud had been engaged in said business for a great many years, and was 
thoroughly familiar with the ric(!-growliig industry, and by reason of his ex- 

^s»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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perience well knew that rice coiild not be successfully oiiltivated unless tbc 
fleld upon wliich rhe rlee lias been sown is kept flooded by a constant supply of 
water, and that tbe direct and immédiate resuit of bis failure and refusai to 
complète a well and install a puuip must uecessarily be grave and serions dam- 
age to tlie rice crop of tbe plaintiff ; and tbe plaintifC furtber allèges and avers 
tbat, as a direct and proxiniate resuit of tbe failure of tbe sald défendant 
berein to comply with tbe said c!ontract as af:)resaid, tbe rice crop upon sald 
land becanie and was greatly danîaged and lujured, because of tbe inability of 
tbe plaintift to inuudate said lands with water for tbe period foUowing the 
date on wbicb said défendant agreed to complète tbe said well and install tho 
said pump hereinbefore referred to, and tbe tinie witbin which tbe said Layne 
& Bowler Company were able to complète their said well and install their 
said pump, and that the said well so coristructed and tbe sald pump installed 
by the said Layne & Bowler Company was and is of tbe sanie gênerai kind and 
character as that which tbe défendant berein bad agreed and obligated him- 
self to eonstruct, erect, and install, and upon its completlon yielded a con- 
stant supply of water per minute equal to the aniount guaranteed to be fur- 
nished by tbe said well and pump wbicb the défendant bad obligated himself 
to erect and eonstruct. 

"The plaintiff furtber allèges and avers that the sole and only means of 
flooding or inundaiing the said field, upon which the défendant bad agreed 
to sink a well and install a pump as aforesaid, was by means of said well 
and pump as aforesaid, and tbe sald défendant well knew tbat tbe sole 
and only means of flooding and inundating said fleld was by means of said 
well and pump, wblch be bad agreed to sink and install as aforesaid, and 
that tbe plaintiff liad no otber njeans or facilities for flooding or inundating 
said field. 

"The plaintiff allèges find avers that tbe lands upon wbicb the défendant 
bad agreed to sink a well and install a pump as aforesaid, and over which 
tbe waters from tbe said well were intended to flood, and which were in 
fact flooded, by the said well and pump s'Jbse<iue)itly sunk and installed by 
the said Layne & Bowler Compnny, as hereinbefore set forth, yielded 4,440 
bushels, and that otlier land of tbe same kind and character and of tbe same 
acreage, wbicb was properly flooded at ail times as this land would bave 
been bad not the défendant wholly negleeted and refused to complète bis con- 
tract, as aforesaid, yielded rice greatly in excess of this land, to wlt, from 
r>,200 to 5,e00 busbels more of rice. 

"Tbe plaintiff furtber allèges and avers tbat the sole and only reason for 
the différence in yield between the said field upon whlcb the défendant bad 
agreed to sink a w(>n and install a pump as aforesaid, and the fleld of tbe 
s.'ime acreage hereinbefore referred to, was tlie fact tbat the said field upon 
whicb the said défendant bad agreed to sink a well and install a pump as 
aforesaid was, by reason of tbe failure of tbe del'ondant to comply witb bis 
said contract, witbout water for a long space of time, to wit, 10 days from 
tho 12tb day of July, A. D. 1916, the date upon whicb the said défendant bad 
agreed to complète the said weil and pump as aforesaid, uutil the plaintifC 
was abie to secure tbe coni])lction of a well and tbe Installation of a pump by 
tlie said Layne & Bowler Company as hereinbefore set forth, and tbat if tlie 
said fleld upon which tbe said défendant bad agreed to sink the said well and 
install tbe said pump as aforesaid had been properly supplied with water 
from the 12th day of .July, A. O. lOKJ, as aforesaid, and had not been witbout 
water for a long space of time, to wit, from tbe 12th day of July, A. D. 1916, to 
the 22d day of July. A. T>. 1916, tbe date upon which the .said Layne & Bowler 
Company's well and pump as aforesaid were coinpleted and placed in opéra- 
tion, to wit, 10 days, the yield of the said field upon whicb tbe said défendant 
bad contracted and agreed to sink a well and install a pump as aforesaid, would 
bave been the same, or iiearly so, as tho said lands hereinbefore describod, 
whic-li were properly siipplied with water at ail times, and so by reason of the 
prembses the plaintiff lost and was wholly dcprived of a vast quantity of 
vice, wbicb he otherwise, in tlie ordinary course' of ovents, would bave 
received, exce])t for the failure of the défendant to comply with bis said con- 
tract as aforesaid, to wit, tbe dilïeronce between the average yield of adjoiiiing 
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rice fields of the same acreage and character, whicli were properly supplied 
witli water at ail tlmes, and the sald fleld upoii wliicli tlie sald défendant had 
whoUy neglected to siuk a well and install a pnmp as aforesald, in accord- 
ance witli liis agreement, to wit, 3,200 bushels of rice. The plalntilï states 
that the fair current niarket priée for rite of the kind and character growu on 
this land, in tlie inonth of October, 1010. when said rice was threshed, was 
.■«1.10 per Ijushel. Wherefore the plaintitT siiys tliat ho was daniaged in tho 
Kum of $8,500, the fair market value of .said rice, and prays .iudiiment for this 
aniount." 

[1] The défendant demurred to said paragraph 4 on the gronnd 
that the complaint did not state a cause of action for the damages 
claimed in said paragraph, and demurred to the complaint without 
said paragraph on the ground that it did not state a cause of action 
within the jurisdiction of the court. The court below sustained the 
demurrer, and, the plaintifï electing to stand upon his complaint, the 
same was dismissed for want of jurisdiction. On this state of the 
record, counsel for défendant suggests that plaintiff ought to hâve 
gone directly to the Suprême Court bv virtue of section 238, Judicial 
Code (Act March 3, 1911, c. 231, 36 Stat. 1157 [Comp. St. § 1215]). 
We are of the opinion that the case was properly brought hère, because, 
conceding there was a question of jurisdiction after the élimination of 
paragraph 4, resulting from the fact that the damages claimed would 
be less than $3,000, still that was not the only question in the case, 
and the judgment of the court below must be construed in our opinion 
as équivalent to a holding that the coinplaint did not state a cause of 
action. R. J. Darnell v. I. C. Ry. Co., 225 U. S. 243, 32 Sup. Ct. 760, 
56 ly. Ed. 1072. The procédure in this case is not the same as in 
Globe Refîning Co. v. Landa Cotton Oil Co., 190 U. S. 540, 23 Sup. 
Ct. 754. 47 h- Ed. 1171, hereafter referred to. 

[2] In the case last mentioned there was no question but that of 
jurisdiction. The litigated question, below and hère, was and is wheth- 
er the spécial damages alleged in paragraph 4 may be recovered by 
reason of the nonperformance of the contract by the défendant. We 
hâve no doubt of our jurisdiction. In considering the question of spé- 
cial damage we must remember that the contract between the parties 
was in writing and contained no expression as to what the damages 
should be in case either party wholly failed to perform it. The gên- 
erai rule is that a person can only be held to he responsible for such 
conséquences as may be reasonably supposed to be in the contempla- 
tion of the parties at the time of niaking the contract. Under this 
rule the plaintifï in the présent case could clearly recover in the proper 
forum the sum of $675, which he allèges was the excess paid to the 
Eayne & Bowler Company for doing the same work that the défendant 
agreed to do. Parties, when they make contracta, contemplate per- 
formance, not breach; therefore they do not usually say anything 
about conséquences in case of breach by either party. In this situa- 
tion the law establishes a rule by whicîi it may be determined with 
reasonable certainty what the parties would hâve said, had they spoken 
in their contract. Thus arises the rule, above stated, that parties 
who break their contracta are to he held responsible for such consé- 
quences as may be reasonably supposed to be in the contemplation of 
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the parties at the time of making the contract. The rule being thus 
established, the next question that arises is : How shall it loe dé- 
terminée! what the conséquences were vvhich the parties to a contract 
contemplated when they entered into the same? It has been decided 
that thèse conséquences may be shown by oral évidence when the con- 
tract is in writing. It has also been decided that mère notice to a 
seller of some interest or probable action of the buyer is not enough 
necessarily and as matter of law to charge the seller with spécial 
damage on that account, if he fails to deliver the goods. As was 
said bv Mr. Justice Willes in British Columbia Saw Mill Co. v. Nettle- 
ship, t. R. 3 C. P. 499, 508 : 

"The knowledge must be brought home to the party sought to be charged, 
under such circiimstaiices that he must kiiow that the person lie eontrncts with 
reasonably believes that he accepts tlie contract with the spécial condition at- 
tached to it." 

In this case the spécial condition would be that défendant entered 
into the contract in question, knovving ihat the plaintiff reasonably be- 
lieved that, if the défendant wholly failed to perform the contract, 
he would be liable to the plaintiiï for the différence between the value 
of the rice crop raised upon plaintiff's land and the value of the rice 
crop raised upon any adjoining land ; this différence amounting in 
the présent case to $3,500. One way of testing whether the défend- 
ant contemplated this conséquence is to suppose that, had défendant 
been asked to agrée to a clause in the contract that would make him 
liable in the way specified, would he hâve assented to the same ? In ouf 
judgment there can be but one answer to this question : He would not. 
The foregoing principles of law are fully illustrated and sustained by 
the Suprême Court of the United States in Globe Refining Co. v. L,anda 
Cotton Oil Co., supra, where the cases, English and American, are 
cited. 

This case in our opinion fully sustains the ruling of the trial court. 
While the complaint shows that the défendant was in the business of 
sinking wells for the irrigation of rice lands, and knew that the plain- 
tiff wanted the water to be pumped from the well in question to be 
used for the growing of rice, there is no showing, in our opinion, that 
the plaintiff believed or contemplated, or that it was in the contem- 
plation of either party, that if the défendant failed to perform the con- 
tract within 20 days he would be liable for the différence in value be- 
tween the rice crop of the plaintiff and any rice crop raised upon any 
adjoining land. The authorities upon the question of damages for the 
breach of contracts are innumerable, but in the view we take of the 
case we are controlled by the case last cited. 

We hâve considered the case of Harrington v. Blohm, 206 S. W. 
316, in the Suprême. Court of Arkansas. It is not a parallel case to the 
one at bar, and in so far as it is in conflict with Globe Refining Co. 
V. I^anda Cotton Oil Co., supra, could not be foUowed by us. 

The judgment below is affirmed. 

STONE, Circuit Judge, dissents. 



BROOKS-SCANLON CO. V. ILLINOIS CENT. R. CO. 235 

(257 F.) 

BROOKS-SCANLON CO. v. ILLINOIS CENT. K. CO. 

(Circuit Court of Appeals, Mfth Circuit. April 7, 1919.) 

No. 32S5. 

1. Sales ©^oTO—Ambiouity is Coxtuact — UNnicRSTANDiNO oe Parties. 

Wlicre tlie application o:E tiic facts to tlic exiircssion "f. o. b.," used in 
a coiitract of sale, was a niatter of donbt and controversy, it was a 
proper snb.ject for an uiulorstandinj; between tlie parties, and, such an un- 
derstiindiiJf; liaviiig been reached, it was not in eonflict with the effiect of 
the l(>tlers, but nierely dofined Ibe application of the expression. 

2. Sales <S::;3<s.S — Meaning of Contkact — Question foe .Tuiîy. 

In a railroad's action to recover from the .seller an excess, paid under 
a conti'act whereby lumber was purchased "f. o. b." its rails, issue as to 
fbe understauding of the parties regarding the nieauing of the expres- 
sion "f. 0. b." hcld for the jury under the évidence. 

3. Sales <s=^Hl(Ji) — Construction of Conthact by Parties — Suiticienoy ci» 

EVIDENCK. 

Evidence held to warrant jury in finding that letters "f. o. b." were ac- 
cepted t^y both parties as referring alone to charges connected with han- 
dling and loading the sold lumber at shipping point, and as not having 
référence to charges conditional in character and the existence of which 
resulted from the subséquent action of the buyer railroad. 

4. Sales <S=^54 — Practical Construction of Oonthact — -Seller's Right to 

ACCEPT. 

A Company which sold lumber to a railroad, contracting to supply it 
"f. o. b." its rails, had the right to accept and act on a practical con- 
struction of the contracts as to the nieaning of the letters by the railroad. 

5. ESTOPPEL <S=72 — MiSLEADING MiSTAKE — PROTECTION OF PaRTY WiIO HAS 

SUFFERED. 

Where one of the parties to a sale has been misled to his disadvantago 
by the conduct of the other, based on mistake, when he had a riglit to 
assume the other was acting with full Knowledge of the facts, and it 
being impossible for the pîirties to be restored to their original condition, 
the party who has suffered by tho mistake will be protected. 

6. Sales ©=379 — Construction of Contract — Right of Reliance. 

Wliere a coniijany, wliich sold lumber to a railroad "f. o. b." its rails, 
made its priées witli référence to the railroad's practical construction of 
the contract, in relation to such letters, by payment of the lumber com- 
pany's bill without déduction of payments made by a division of the 
railroad, and such construction was follovved thereafter, the railroad can- 
not recover back part of the payments made on the ground that the con- 
struction was erroneous. 

7. Sales ©=388 — Action for Overpayment — Issue of Estoppel. 

In an action by a railroad to recover froro a lumber company alleged 
overpaymexits on purchases of lumber, issue of estoppel of the railroad to 
claim any overpayment, on the ground that it had i)ractically coustrued 
the contracts between the parties, hcld to be subniitted to the jury for 
détermination. 

Walker, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the East- 
ern District of Eouisiana ; Rufus E. Poster, Judge. 

Suit by the IlHnois Central Railroad Company against the Brooks- 
Scanlon Company. To review a judgment for plaintiff, défendant 
brings error. Reversed. 

©=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Robert R. Reid, of Amite, La., and W. E. Lamb, of Chicago, 111., for 
plaintiff in error. 

R. V. Fletcher, of Chicago, 111., and Gustave Lemle and litinter C. 
Leake, both of New Orléans, La. (Lemle & Lemle, of New Orléans, 
La., and Blewett Lee and W. S. Horton, both of Chicago, 111., on the 
brief), for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and GIWBB, Dis- 
trict Judge. 

BATTS, Circuit Judge. On a former appeal (111. Cent. R. R. Co. 
V. Brooks-Scanlon Co., 241 Fed. 445, 154 C. C. A. 277) judgment for 
Brooks-Scanlon Company was reversed. Upon a retrial, judgment 
was for the Illinois Central Railroad Company. 

Suit was instituted by the railroad company on December 8, 1914. 
Plaintiff alleged that during the years 1907 to 1912, inclusive, the rail- 
road, on various dates, purchased luniber from the Brooks-Scanlon 
Company; that each contract provided for delivery to petitioner "f. 
o. b." its rails; that the lumber was manufactured by the lumber com- 
pany, at mills at Kentwood, La., from logs carried into Kentwood by 
the Kentwood & Eastern Railroad Company ; that at the time of each 
of the purchases there was in effect an agreement between the Illinois 
Central Railroad Company and the Kentwood & Eastern Railroad 
Company for a division of freight rates, by which, on ail lumber man- 
ufactured from logs brought over the Kentwood & Eastern into Kent- 
wood, and manufactured there, and shipped over the Illinois Central 
to territory known as "Central territory," the Kentwood & Eastern 
would be allowed 2% cents per 100 pounds ; that this agreement was 
known to the lumber company ; that the lumber purchased was shipped 
by the Illinois Central to destinations within this territory, as it was 
understood it would be at the time the purchases were made ; that, by 
reason of the joint tariffs, it was obligatory on the Illinois Central to 
pay, and it did pay, to the Kentwood & Eastern, on lumber so pur- 
chased from the lumber company (indicated by attached exhibits) the 
agreed division rates, amounting in the aggregate to $25,643.29; that 
the lumber company, having agreed to make deliveries "f. o. b.," was 
under obligations to pay the expenses of the transportation from the 
point of origin on the Kentwood & Eastern to the Illinois Central rails. 
There were also allégations as to the manner of payment, indicating the 
causes of the errors in making payments to the lumber company with- 
out deducting amounts paid to the Kentwood & Eastern. 

The answer alleged that it was the understanding of the Illinois Cen- 
tral and the lumber company, at the time of the delivery, that the ex- 
pressions "f. o. b.," or "f. o. b. cars," or "f. o. b. cars I. C. tracks, 
Kentwood," required the défendant to deliver lumber on board cars 
on the tracks at defendant's mill in Kentwood, and that the cost of the 
service in making such delivery at such point, in loading the lumber in- 
to said cars, and any other costs or charges that had accrued at the 
time and place of delivery, would be borne by défendant and included 
in the priées named ; that with this understanding, upon receipt of 
each written order, the défendant inserted therein the priées it was will- 
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ing to receive, which prices were accepted by petitioner, with the un- 
derstanding that they included delivery at the point and under the con- 
ditions stated ; that the lumber so specified was thereafter deUvered on 
tracks at defendant's mill in Kentwood, and that for this lûmber peti- 
tioner paid defendant's invoices at the prices so specified without ob- 
jection or claim of incorrectness ; that any future charges that accrued 
or would accrue on said cars after deHvery, by reason of their trans- 
portation from Kentwood to Central points, were to be borne by pe- 
titioner; that any charges accruing as the resuh of any action by the 
railroad after the lumber was received would be borne and paid by 
petitioner ; that there were no unpaid transportation charges upon the 
lumber, or the logs from which it was manufactured, and that the 
lumber was delivered to the railroad at Kentwood free and clear of 
charges of every kind and nature ; that it was never contemplated by 
petitioner and défendant that the expenses for the transportation of 
the lumber, or the material from which it was manufactured, should 
not be paid by the railroad ; that the prices were fixed by défendant 
for the lumber with référence to the understanding that the division 
charges should be borne by the purchaser; that the payments to de- 
fendant, without déduction for the division charge, were made with 
fuU knowledge of ail the facts, and that plaintiff is estopped from 
claiming from défendant the amounts paid to the Kentwood & East- 
ern. 

In the opinion rendered on the former appeal it is said: 
"It Is not questioned, and, under the évidence adduced, it is not open to 
question, that the teruis 'f. o. b.,' 'f. o. b. cars,' 'f. o. b. cars Illinois Central 
traclis, Kentwood,' as used in tlie contracts of sale and purchase, obliguted 
the seller to pay freight charges incurred for the shipment of the lumber or 
the logs ont of which it was manufactured, to the pohit at which the lumber 
bought was to be delivered to the plaiutifî by the seller, the lîrooks-Scanlon 
Company ; that plaintiff was entitled to a delivery of the lumber on ils Une 
free of charges." 

Upon the former trial the Brooks-Scanlon Company introduced no 
évidence, and the case was determined upon the pleadings of the par- 
ties and the évidence introduced by the plaintifif. Upon the second trial 
the pleadings were unchanged, but évidence was introduced by the lum- 
ber company upon the défensive issues made. 

[1] The expressions "f. o. b." "f. o. b. cars," "f. o. b. tracks," etc., 
are as free from ambiguity as most other words and symbols. But, 
however well defined words used in a contract may be, it is frequently 
the case that there can be no proper détermination of the meaning of 
a contract without an understanding of the circumstances and condi- 
tions with référence to which it is made. The meaning of a word is 
sometimes indicated by the context, and sometimes dépendent upon the 
conditions under which it is used. While the letters "f . o. b." carry the 
idea that the delivery is to be made without a charge for prior trans- 
portation service, the use of the expression would not preclude in- 
quiry as to what would be regarded as within such charges, if the con- 
ditions were dififerent from those under which it had acquired the 
ordinary business significance. If the circumstances raised such a 
question, the doubt would furnish a proper occasion for an understand- 
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ing between the parties. The f acts developed are that the lumber Com- 
pany, when it shipped logs to Kentwood, paid ail the charges payable 
to the Kentwod & Eastern for the service, with the understanding that, 
if the Company received an additional sum for the service, the amount 
would be returned to the lumber company; the railroad retaining its 
full original pay. Under thèse circumstances, and in the absence of 
an understanding, when the Illinois Central received lumber eut from 
thèse logs, and, because of its shipment into certain territory, had to 
pay a sum in addition to the stipulated price, it might be held that the 
lumber was not received "f. o. b." But an inquiry could naturally 
arise, under the conditions detailed, as to the meaning of the expression 
and the scope of its application. At the time of the sale, no charges 
were due or payable.. The lumber, hovvever, was, under certain condi- 
tions, subject to an additional charge, based upon a service already 
rendered. There was no patent ambiguity in the expression used. 
There was no doubt about the facts. But the application of the facts 
to the expression could well be a matter of doubt and controversy ; and, 
being the subject of either, it was a proper subject for an under- 
standing between the parties affected. Such an understanding having 
been reached, it would not be in conflict with the efifect of the letters 
"f. 0. b.," but would define the application of the expression. While 
thèse initial letters ordinarily bave a sufficiently clear and definite mean- 
ing, not requiring limitations or explanations, the circumstances devel- 
oped by the second trial show that they do not necessarily import a 
degree of certainty precluding inquiry as to their meaning, nor a degree 
of inflexibility preventing adjustment and understanding. 

[2] Assuming that an issue may be made as to the meaning of the 
contract, or as to the understanding of the parties as to its meaning, it 
would appear that sufficient évidence was introduced to authorize sub- 
mission of the issue to the jury. The Brooks-Scanlon représentatives 
testify distinctly as to their understanding, and the understanding of 
the agents of the railroad company could be inferred from their con- 
duct. The circumstance that, for a period of five years, claims were 
made by the lumber company and paid by the railroad company, which 
would accord with such meaning or understanding, would give support 
to the lumber company's contention. Upon the former appeal this fact 
was given little weight, because of the uncontroverted claim of the 
railroad company that the payments were by mistake, under circum- 
stances excusing mistake. It was stated that the purchasing depart- 
ment of the railroad had no knowledge of the fact that the division to 
the Kentwood & Eastern was paid on this lumber, and that the traffic 
department did not know that the invoices were paid without déduc- 
tions. The purchasing agent testified that, while lie knew the lumber 
was purchased at Kentwood, he had no means of knowing whether it 
originated on the Kentwood & Eastern, or at points further south on 
the Illinois Central, and he also testified that he was not familiar with 
"traffic transactions." 

Knowledge of a corporation may be only through individual repré- 
sentatives of the corporation ; and, ordinarily, knowledge resulting 
from transactions by an agent within bis authority, or acquired by 
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him in the conduct of such business with référence thereto, will be 
knowledge imputed to the corporation. But this case, in the aspect un- 
der considération, deals with the construction placed upon a contract 
by the parties who made it, and an inference with référence thereto 
from the conduct of the parties, based upon an assumption of Imowl- 
edge of pertinent facts, cannot be indulged, where the knowledge is 
merely imputed to the corporation, and does not actually exist in some 
individual representing the corporation. 

Upon the former appeal, not only was there an absence of évidence 
of the understanding of défendants, but an absence of évidence of 
knowledge in any représentative of the railroad company, from which 
an inference could be legitimately drawn that he had given a con- 
struction to the contract other than that suggested by the ordinary 
meaning of its terms. In passing upon such an issue, even the knowl- 
edge which the law imputes to a man (as the published tarifîfs) could 
not logically be considered. 

In the case made ont on the second trial there was proof that the 
requisite knowledge existed, or, at ail events, there was sufficient évi- 
dence of such knowledge to authorize submission of the issue as to its 
existence to a jury. Mr. Bradley, purchasing agent of the railroad, 
admitted on the second trial that he had actual knowledge of the tar- 
iffs providing for the divisions — that he had knowledge of the fact that 
the lumber was made from logs that came from the Kentwood & 
Eastern and that the divisions were actually paid to the Kentwood & 
Eastern. He is also made to testify that he understood that défendants 
were to receive the spécifie priées named in the contracts, that there 
was nothing to be taken off the priées, that nothing was to be deduct- 
ed, and that he understood that défendants so understood. From 
the remainder of his testimony it is to be inferred that the purport 
of the questions to which the witness gave his acquiescence was not 
realized, and little effect is given to that which would otherwise be 
conclusive. But, while thèse statements are not to be taken as an ad- 
mission of complète knowledge, a jury would be warranted in assum- 
ing that he had, in addition to the knowledge admitted, knowledge of 
the facts it was his duty to know in the conduct of his work, and which 
he could easily hâve ascertained. If a jury should so believe, it would 
hâve a sufficient basis for a finding that the corporation had fuU knowl- 
edge of ail of the facts, and that it gave a practical construction to the 
contract, by which it is now bound. 

[3] Every shipment from Kentwood that went into Central ter- 
ritory involved a division and a payment by the Illinois Central to 
the Kentwood & Eastern Railroad. Ail of the officiais and employés of 
the Illinois Central bave notice of the published tarifïs applicable to 
the shipments from Kentwood. Some of them had actual knowledge 
of the tarifïs, of the origin of the timber, and of the destination of 
the lumber. It was the duty of the auditing and paying departments 
to know what was contracted to be paid for lumber, and what was paid. 
It was the duty of the purchasing department to know what was actual- 
ly being paid. Under the facts disclosed, it would involve too great 
an assumption of carelessness, indifférence, and incompetency upon 
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the part of tlie responsible agents and employés of the Illinois Central 
to assume, as a matter of law, that they did not know that, on ship- 
ments f rom Kentwood, the railroad was paying, not only the price fixed 
by the lumber company, but also the division to the Kentwood & East- 
ern. During ail the period of more than five years the railroad com- 
pany was paying the entire amount fixed by the contracts as the price 
of the lumber, and when it shipped the lumber into Central territory, 
it paid the additional amount required by its division with the local 
railroad. The transactions were very large in number and in the 
amounts involved. Thèse circumstances would warrant a jury in con- 
cluding that the letters "f. o. b." were accepted by both parties as re- 
ferring alone to charges connected with loading and handling the lum- 
ber at the shipping point, and as not having référence to charges con- 
ditional in their character and the existence of which resulted from 
subséquent action of the purchaser. 

[4-7] The lumber company had the right to accept and act upon this 
practical construction of the contracts. It had a right to, and did, con- 
sider the payments made to it by the Kentwood & Eastern (of the 
divisions from the Illinois Central) in fixing the priées of the lumber. 
While only one price was made, whether the lumber was shipped into 
Central territory, or into the territory to which the division did not ap- 
ply, there is évidence that the money to be received from the division 
was considered in fixing the price. The expérience of the lumber com- 
pany indicated about the percentage which was to go into the one ter- 
ritory and the other, and this percentage furnished a reasonable basis 
for the détermination of the priées. Where one of the parties to a 
transaction has been misled to his disadvantage by the conduct of the 
other, based upon mistake, the circumstances being such that he had a 
right to assume that the other was acting with fuU knowledge of the 
facts, and it being impossible for the parties to be restored to their 
original condition, the party to the contract who has sufïered by the 
mistake of the other will be protected. The lumber company, after 
the first contract had been practically construed, by payment of its bill 
without déduction of the division, was warranted in assuming that like 
contracts would be given a like meaning, and was warranted in giving 
a lower price than it would hâve given, if déductions had been made. 
The Lumber Company made its priées with référence to this practical 
construction of the contract. If the practical construction is not the 
correct construction, it was still the construction, or apparently the 
construction, of the railroad company, acquiesced in and acted upon by 
the lumber company. The priées having been fi.xed with référence to 
this practical construction, and the lumber company receiving as the 
price less than it would otherwise bave charged, the railroad company 
ought not now to be permitted, by insisting upon a différent construc- 
tion, to retain the benefit of the reduced prices and secure the return of 
the sums payment of which induced the prices ; or, at ail events, the 
issue of estoppel deveioped by the pleadings and évidence ought to be 
submitted to the jury for its détermination. It may be that the plea of 
estoppel could be applied to part only of the amount in controversy. 

The correctness of the propositions made in the opinion on the first 
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appeal we hâve no occasion to question; but tlie défenses developed 
by the évidence adduced by the défendant upon the last trial of the 
case should hâve been submitted to the jury. 
The judgment is reversed. 

WALKER, Circuit Judge, dissents. 



INTERSTATE BUSINESS MEN'S ACCIDENT ASS'N v. LEWIS 

(Cii-euit Court of Appeals, Eisbtli Circuit. April 7, 1919.) 

No. 5278. 

1. Stipulations <g=14(4) — Construction — Stipulation of Facts. 

Stipulation of faets, in action on accident policy, that tlie scarf pin used 
by insured in pricking pimple conimunicated the infection into the tis- 
.suos of the lip, held properly coustrued as meaniug that the pin itself was 
inl'ected. 

2. Insurance <S=»455 — Accident Insurance — "Accidental Mbans." 

Means of death were accidental, within an accident policy, where de- 
ceased selected a .scarf pin, in ignorance of its infected condition, to 
puncture a pimple. 

[Ed. Note. — Eor other dennitious, see Words and Phrases, Mrst and 
Second Séries, Accidental Means.] 

3. Insurance i©=3l46(-3) — Construction of I'olicï — Resolving Doubt. 

Rule of construction that doubt should be resolved against iusurer can- 
not be applied to a clause which is reasonably clear. 

4. Insurance ®=530 — Accident Insurance — Deatii Resulting fkom Infec- 

tion. 

Where insured punetured a pimple with an infected pin. in ignorance 
that pin was infected, and ir.foction was imraediately coramunicated and 
spread, whether death ensuing therefrom be ascribed to the original in- 
jury, under the doctrine of proximate cause, or whether the infection be 
doenied a part of the injury, the case is governed by the clause of the 
policy providing that whenever, as the direct resuit of an injury occur- 
ring solely by exteriial, violent, and accidental means, tlie skln is pune- 
tured, and there is inti'oduced into the systoni through the puncture, and 
by the sanie means causing the puncttire, any bactoi-ia which shall produce 
bïood poisoning or infection, indeninity for disabllity or death resulting 
therefrom shall not exceed .f-ôOO. 

5. Insurance ©=3,530 — Accident Policy — Skin. 

The definite article before Ihe word "outer," in clause of accident poli- 
cy limitlng liabillty, relative to yiuncturing "the skin or the outer covering 
of the eye," shows the word "skin" refers to the skin of tlie body, and not 
the outer covering of the eye. 

In Error to the District Court of tlie United States for the Southern 
District of lowa ; Martin J. Wade, Judge. 

Action by Maude Lewis, executrix of John Folger Bailey, deceased, 
against the Interstate Business Men's Accident Association. Judgment 
for plaintifF, and défendant brings error. Reversed, with instructions. 

R. M. Haines, of Des Moines, lowa (Dunshee, Haines & Brody, of 
Des Moines, lowa, on the brief), for plaintifï in error. 

Eugène D. Perry, of Des Moines, Towa (H. H. Stipp, R. J. Bannister, 
Vincent Starzinger, and H. B. Bradbury, ail of Des Moines, lowa, on 
the brief), for défendant in error. 

<g::sFor other cases see same topic à KEY-NTIMBER in ail Key-Numbered Digests & Indexes 
257 F.— lU 
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Before CARLAND and STONE, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. This is an action to recover a death in- 
demnity alleged to be due and payable by the plaintiff in error, hereaft- 
er défendant, to the estate of John F. Bailey, deceased. The case was 
heard by the trial court, sitting without a jury, upon the pleadings and a 
stipulation of facts. Judgment was rendered in favor of the défendant 
in error, hereafter plaintiff. Section 10, article 6, of the articles of in- 
corporation of défendant, and paragraphs 7 and 8 of the stipulation of 
facts, read as f ollows : 

"Section 10. The assoeintion sball pay to the beneficiary desisnnted in wrlt- 
ing by any member of the accident deiiai'tnient, wlio niust be either the sur- 
viving wlfe or heir of such nieniber, the proceeds of one assessment of $2 on 
each meniber of the accident dejjartnient In good standing at the time of the 
accident, to an amount uot ext'eediiig $5,000, on accomit of the death of any 
aieinber of the accident departnient occurrlng witliin 90 days from the happen- 
ing of the accident and resuUlng dlrcctly and witJiont intervenlng cause from 
a bodlly injnry sustained by the meniber while In good standing and effected 
solely by external, violent, and accidentai nieans, subjeet only to tlie conditions, 
j)rovIsious and limitations of the by-laws." 

"(7) That prior to his injnry the insured, John F. Bailey, was a strong and 
vlgorous nian, actively engaged in lus business, and apparently in excellent 
h(>a!th. ïliat on or ahout the 5th day of Jtily, 1915, he discovered a small pim- 
ple on the right side of his upper lip. Tliat iipon discoverlng sald plmi)le, 
while alone and in the absence of any eyewitness, lie removed his gold scarf pin 
from his necktie and Intentlonally pricked sald pimple with said scarf pin. 
That his lip at said place became immediately infected with staphylococci in- 
fection from tlie prieklng of said plniple witli said scarf pin. That said infec- 
tion spread rapldly over the right side of his face and extended to his nose 
and eye. That médical treatment was recelved by said insured, but that his 
physlclans were unable to arrest the spread of sald Infection, wliich rosulted in 
liasilar meningitls, due to staphylococci infection, from whlch the insured died 
ou July 18, 1915. 

"(8) That the physlcians in attendance upon said insured would testlfy that, 
in their opinion, the death of said insured was caused by basilar meningitls 
i-esulting from the infection to his lip, caused by the prickiug of the pimple on 
sald lii), by the Insured, with sald scarf pin, and that, for the purpose of avoid- 
Ing the expense and delay of taking dépositions, it shall be taken as true that 
the scarf pin used by insured in iiricking his lip comniunicated or caused the 
infection by belng introduced into the tissues of the lip, and that the infection, 
.so caused, proximately resulted in basilar meningitls, which was the eventual 
cause of death." 

It is claimed that the trial court erred: (1) In concluding as matter 
of law that the death of the deceased was due to a bodily injury effect- 
ed by external, violent, and accidentai means. (2) In concluding as 
matter of law that the liability of the défendant was not limited to the 
sum of $500. 

[1] The trial court interpreted the stipulation of facts above quoted 
as meaning that the scarf pin itself carried the infection, and as there 
was no évidence that the deceased knew this fact, nor could not be 
presumed to know it, the use of the pin thus infected was an accidentai 
means causing death, within the meaning of section 10, article 6, above 
quoted. 

Counsel for défendant admits that the stipulation of facts déclares 
that the pin did carry the bacteria into the tissues of the lip of deceased, 
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but insists that as to whether thèse bacteria originated on the skin of the 
lip or in the pus, or were présent on the pin when selected, is a fact as 
to which the record is silent. We are satisfied that the interprétation 
placed upon the stipulation of facts by the trial court is a reasonable 
one, and that which the parties intended. If the pin communicated 
the infection, as the stipulation says, the reasonable conclusion is that 
the pin itself must hâve been infected. 

[2] Counsel for défendant further contends that, if the deceased 
selected the scarf pin in ignorance of its infected condition to use in 
making a voluntary puncture of the skin, this fact would not make the 
means of death accidentai. To sustain this proposition, a distinction is 
sought to be drawn between the intentional sélection of an instrument 
in ignorance of some peculiar property which it possessed, and the in- 
advertent sélection of an instrument known to be inappropriate. The 
last-named situation it is admitted might be an accidentai means; but 
in inadvertently selecting an instrument known to be inappropriate 
there is no intention of selecting that instrument ; neither was there in 
the case at bar, any intention to sélect an infected instrument. Such re- 
finement may be indulged in as a matter of intellectual pleasure, but in 
the practical adjustment of the rights of parties to an Insurance contract 
it ought not to be given much weight. There is no évidence or find- 
ing that deceased knew as a fact that the scarf pin was infected, and we 
are not prepared to décide that the knowledge as to bacterial infection 
bas been so widely difïused that the deceased was bound to know that 
fact. The stipulation of facts is silent upon the question ; but as the 
trial court found in favor of the plaintiff it must bave found that the 
deceased did not know, nor could he be presumed to know, of the prés- 
ence of bacteria upon the pin. 

We are therefore of the opinion that the death of deceased was 
due to a bodily in jury efïected by external, violent, and accidentai 
means. Without citing ail the authorities bearing upon the question, 
we cite those which clearly in our opinion sustain the position hère tak- 
en. Western Commercial Travelers' Ass'n v. Smith, 85 Fed. 401, 29 
C. C. A. 223, 40 h. R. A. 653 (Eighth Circuit) ; Lewis' Executrix v. 
Océan Accident & Guarantee Corp., Ud., 224 N. Y. 18, 120 N. E. 56; 
Miller v. Fidelity & Casualty Co. (C. C.) 97 Fed. 836; Healey v. North- 
western Mutual Accident Ass'n, 133 111. 556, 25 N. E. 52, 9 L. R. A. 
371, 23 Am. St. Rep. 637; United States Mutual Accident Ass'n v. 
Barry, 131 U. S. 100, 9 Sup. Ct. 755, 33 h. Ed. 60; Sinclair v. Mari- 
time Passenger Assurance Co., 3 El. & El. 478 ; Brintons, Ltd., v. Tur- 
vey, A. C. 230, 2 Ann. Cas. 137; H. P. Hood & Sons v. Maryland Cas- 
ualty Co., 206 Mass. 226, 92 N. E. 329, 30 L. R. A. (N. S.) 1192, 138 
Am. St. Rep. 379; Railway Mail Ass'n v. Dent, 213 Fed. 981, 130 C. 
C. A. 387, L. R. A. 1915A, 314 (Eighth Circuit) ; .îîtna Life Insurance 
Co. V. Portland Cas & Coke Co., 229 Fed. 552, 144 C. C. A. 12, L. R. A. 
1916D, 1027. 

The case of Lewis' Executrix v. Océan Accidentai & Guarantee 
Corp., Ltd., supra, is the identical case now at bar, so far as the facts 
are concerned. Cardozo, J., delivering the opinion of the Court of Ap- 
peals, said: 
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"The same tliing must be truo of infection oausod by tlie pnncture of a 
pimijle. Unoxjjeeted conse(juences liave resulted l'rom an uct whicli seoineil 
trivial and innocent in the dolng. Of itsolf, the scratch or the puncture was 
harinless. Unexpcïctedly It drove deistructive germs beneath the skln, and 
thereby became lethal. * « * 'Probably it is true to say that in the 
strictest sonse and dealing wlth the région of physlcal nature, there is no 
such thing as an accident' Ilalsbury, L. O., in Brlntons v. Turvey, L. K. lOOn, 
A. C. 230, 2;{.'{. But our point of vlew, In flxing the meanlng of this contraet, 
inust not be that of the scientist. It must be that of the average nian. Brln- 
tons V. Tiu-vey, supra ; Ismay v. Wlllianison, K R. li)OS, A. C. 437, 440. Such 
a man would say that the dire resuit, so tragically out of jiroportion to ils 
trivial cause, was somethlng unforeseen, unexpected, extraordlnary, au un- 
looked-for niishap, and so an accident. This test — the one that is applicd m 
the conimon speech of men — is also the test to be applled by courts." 

The opinion of the trial court was cited and approved in the case last 
ref erred to. Ntimerous other cases could be cited, but \ve do not deem 
it necessary. 

[3-5] The défendant pleaded as a défense section 2 of article 4, and 
section 3 of article 6, of its by-laws, which read as follows: 

"Seciiou 2. This association shall not be llable to any member of the acci- 
dent departnient, nor to any person claiming by, through or under any certili- 
cate issued to a member, for the paynient of any benetits or indonmity on ac- 
count of disabllity or death * * * resulting from infection except as 
provided In section 3, of article 6, of thèse by-laws." 

"Section 3. Whenever, as the direct resuit of an injury oecurring solely by 
external, violent, and accidentai means, the skln or the outer covering of the 
eye shall be abraded, eut or punctured, and there shall be Introduced into the 
System through said abrasion, eut or puncture, and by the vei'y instrument 
or means causing said abrasion, eut or puncture, any spécifie bacteria, which 
shall, within a period of ten days after said in.piry produce septicsemia, 
pyoomia or tetanus, or any other kind of blood i)oisoning or infection, the lia- 
bility of the association for the payment of beneflts or indemnity on aceount 
of disabllity, loss or death resulting therefrom shall in no case excced the 
amount of five hundred dollars." 

We are of the opinion that under the stipulation of facts thèse ex- 
cerpts from the by-laws limit the recovery in this action to the suni 
of $500. Section 3 in our opinion covers just such a case as the one at 
bar. Our duty is not to make contracts, but to enforce them as made. 
The rule that, where an Insurance contraet is doubtful as to its mean- 
ing in some particular, the doubt should be resolved against the insurer, 
cannot be used to strike down a clause of a contraet when the meaning 
thereof is reasonably clear. We are of the opinion that the plaintiff in 
this case must either recover $500 or nothing. We sustain the claim of 
the plaintiff that the means of death was accidentai, upon the ground 
that the bacteria which caused the infection was upon the scarf pin, and 
we agrée with the trial court that the resuit would be différent if the bac- 
teria were not on the scarf pin, but entered the wound made by it from 
some other source, because the deceased intentionally used the scarf 
pin, and the means of death would not bave been accidentai, except for 
the want of knowledge of the deceased that the pin was infected. 

Several reasons are urged for the purpose of showing that the de- 
fendant can claim no benefit from section 3 above quoted : 

1. It is claimed that section 2 of article 4, and section 3 of article 6, 
of the by-laws, when construed together, as they ought to be, simply 
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refer to death from infection, and that the death of deceased in the 
case at bar was not from infection, but from accidentai means, namely, 
the use of an infected pin. It is true in a gênerai sensé, as_ we décide 
in this case, that the means of death vvere accidentai; but it does not 
necessarily follow that death did not resuit from infection. On the 
contrary, it is stipulated that infection did cause the death of the de- 
ceased. Aloreover, to sustain the contention novv under considération 
would render section 3 of no force or application, because no liability 
is incurred by défendant unless the injiiry or death is caused by acciden- 
tai means. Therefore, the means being always accidentai, there could 
be no injury or death from infection. In other words, by the express 
terms of section 3 it is to apply to injuries by accidentai means, so that it 
would be unreasonable to construe it so as not to refer to injuries 
or death by accidentai means, where infection causes the injury or 
death. 

2. It is claimed that the words, "the skin or the outer covering of 
the eye," found in section 3, must refer to the eye alone, and not to 
the skin of the body. We see no reason for indulging in such a con- 
struction. The definite article "the," before the word "outer," shows 
that the language without doubt refers to the skin of the body and the 
outer covering of the eye. 

It is said that the Suprême Court of lowa in Baliagh v. Interstate 
Business Men's Accident Ass'n, 176 lowa, 110, 155 N. W. 241, 157 N. 
W. 726, L. R. A. 1917A, 1050, decided that section 3, above mentioned, 
did not apply to a case of this kind. We do not understand that section 
3 was pleaded as a défense in the case last cited, and therefore cannot 
see just how it became material to construe it. We are of the opinion 
that section 3 limits the liability of défendant, whether the death of de- 
ceased be ascribed to the original injury under the doctrine of proxi- 
mate cause, or whether the infection be deemed a part of the injury, 
because said section describes exactly the case before us. It is claimed 
that the plaintifï was entitled to judgment on the pleadings. We do not 
think that this is so. We also think that, the plea of waiver or estoppel 
not having been made below, and the cause having been submitted under 
the stipulation expressly submitting the effects of section 3 upon the 
amount of recovery, in the event it should be held that the injury was 
sustained by accidentai means, it is not open to the défendant in error 
to hâve the question presented in this court. 

Upon the whole record, we are of the opinion that the judgment of 
the court below should be reversed, with instructions to enter judgment 
for the plaintifï in the sum of $500 and interest. No costs to be taxed 
in this court as against either party. 
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LEARY et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. January 16, 1919.) 

No. 1040. 

1. Deposits in Coukt <g=»ll — Distribution of Ftjnd in Court — Ci-ekk's 

PotJNDAGE. 

Where an intervener recovers a part of a fund in court, also clalmed by 
the United States, the clerk's poundage on tlie part so recovered is prop- 
erly deducted tlierefrom. 

2. Principal and Surety <S=5l85 — Riguts of Surety in Indem.-^ity Fund. 

The right of a surety on a bail bond to recover out of an liidemnity fund 
provlded by the principal his reasonable expenses in defending a suit on 
the bond does not extend to costs and fées expeiided in defending against 
a supplementary proceeding by the government to collect the judgment. 

3. Principal and Surety c®=>185 — Rights of Surety in Indemnity Fund. 

A deposit of securities to indemnify the surety on a bail bond carries 
an implied warranty of title, but not that the title will not be questloned, 
and the surety is not entitled to charge the fund with the expense of 
successful litigatlon in defending his title as against his adversary, whieli 
was adjudged owner of the securities sub.iect to his claim, whether the 
litigatlon is eonducted by himself or the depositary. 

4. Costs <S=>164(1) — Allowances Additional to Costs — Attornet's Fées. 

The losing party In a litigation cannot be charged with the expenses 
of his adversary beyond taxable costs which may be adjudged against 
hlm. 

Appeal from the District Court of the United States for the West- 
ern District of Virginia, at Lynchburg; Henry Clay McDowell, Judge. 

Suit in equity by the United States against Benjamin D. Greene 
and others, in which Daniel J. Leary and George Leary, administra- 
tors, intervened. From the decree, interveners appeal. Affirmed. 

Aubrey E. Strode, of Amherst, Va., and J. T. Coleman, Jr., of 
Lynchburg, Va., for appellants. 

Marion Erwin, Sp. Asst. Atty. Gen., for the United States. 

Before KNAPP and WOODS, Circuit Judges, and CONNOR, Dis- 
trict Judge. 

KNAPP, Circuit Judge. The previous course of this litigation ap- 
pears in the opinions of this court and the Suprême Court on former 
appeals. Leary v. United States, 184 Fed. 433, 107 C. C. A. 27 ; Leary 
V. United States, 224 U. S. 567, 32 Sup. Ct. 599, 56 L. Ed. 889, Ann. 
Cas. 1913D, 1029; Leary v. United States, 229 Fed. 660, 144 C. C. 
A. 70; United States v. Leary, 245 U. S. 1, 38 Sup. Ct. 1, 62 L. Ed. 
113. A brief statement will disclose the questions now to be decided. 

When Greene was arrested in 1899, charged with defrauding the 
government, he placed in the hands of Kellogg, his attorney, certain 
securities, represented by the fund afterwards paid into court, to 
indemnify Leary, appellants' intestate, for going on his bond. The 
last bond signed by Leary was forfeited, Greene having absconded, 
and in a suit thereon the United States recovered a judgment against 
his estate, which was paid on July 26, 1910, amounting then, with 
interest and costs, to $40,802. 

©=3 For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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Meanwhile, in 1903, the United States had sued Kellogg and others 
for an accounting, and to hâve the 400 shares of Norfolk & Western 
stock, standing in his name on the books of that company, declared 
to be its property, on the ground that the same, or securities exchanged 
for it, had been purchased by or for Greene with moneys of the 
United States which he had misappropriated. The I_,eary estate was 
not made a party to this suit, but in 1908, when the testimony had 
been taken and the case was ready for hearing, it filed a bill of inter- 
vention, setting up the agreement of Greene through his attorney to 
indemnify Leary, alleging that the Norfolk & Western stock consti- 
tuted the indemnity fund, and praying that it be applied accordingly. 
Without reciting the subséquent proceedings, it suffices to say that 
the décision of this court on the second appeal (229 Fed. 660, 144 C. 
C. A. 70), affirmed by the Suprême Court (245 U. S. 1, 38 Sup. Ct. 1, 
62 L. Ed. 113), determined with finality that "the estate of Leary has 
established a claim to the stock in question which is superior to the 
claim of the United States." It remains to détermine the extent of 
that superior claim; that is, the reimbursement to which the estate 
is entitled. 

[1] The decree under review allows the estate only the $40,802 
paid by it on July 26, 1910, with interest from that date, less the sum 
of .$30,(XX) paid on account in December, 1917, when the stock was 
sold by consent and the proceeds hrought into court, and less also a 
clerk's poundage fee of 1 per cent., under section 828 of the Re- 
vised Statutes (Comp. St. § 1383). The balance of the fund, less 
the poundage thereon, was directed to be paid to the United States. 

As this statutory fee is properly exacted from the person to whom 
the impounded money is paid, we think it was clearly correct to 
deduct 1 per cent, from the amount which each party received, and 
we perceive no reason why the government's share should be dimin- 
ished by the poundage fee on the estate's share. Besides, if pound- 
age be an item of taxable costs, like other required payments to the 
clerk, and recoverable as such from the losing party, as seems to be 
assumed in Blake v. Hawkins (C. C.) 19 Fed. 204, its allowance to 
the estate in this proceeding would be in effect to charge the govern- 
ment with costs, which is in no case permissible. 

[2] The trial court held that the indemnity contract covered the 
reasonable expenses, including counsel fées, incurred by the estate in 
defending the suit of the United States on the forfeited bond ■ 
but the record indicates that those expenses had been paid by Greene 
It appears, however, that after the judgment in that suit was re- 
covered some proceeding to compel its payment was instituted in 
the Surrogate's Court of New York, in which the Leary estate was 
then in process of administration. In resisting that proceeding the 
estate expended the sum of $591.46, admitted to be reasonable in 
amount, which it now seeks to hâve refunded. We deem it not doubt- 
ful that this claim was rightly disallowed. The liability of the es- 
tate was definitely established by the judgment, which was not chal- 
lenged by appeal, and no good reason appears for attempting to de- 
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feat or delay its collection. This being so, it seems évident that the 
indemnity fund should not be charged with an unwarranted oullay. 

We corne, then, to the principal claim of appellants, rejected by 
the court below, namely, that the L,eary estate is entitled, as against 
the United States, to be reimbursed for its expenses and counsel 
fées in prosecuting the intervention, and thereby establishing the 
validity and priority of its lien. The government first iirges the 
objection, which applies also to the $591.46 above mentioned, that 
this claim cannot be considered because not set up in the amended 
pétition, which, save that it prays for gênerai relief, demands re- 
payment only of the judgment obtained by the United States. This 
objection loses its force when the exact status of the litigation is 
taken into account. The first appeal involved merely the right of the 
estate to intervene, which the Suprême Court sustained, and nothing 
else was decided. The second appeal turned on the question whether 
the évidence adduced was sufïicient to prove an agreement to in- 
demnify Leary, and whether the indemnity fund was represented by 
the Norfolk & Western stock. On this question the trial court ruJed 
against the estate ; but it was held on appeal, as above recited, that 
the estate had established a claim superior to the claim of the United 
States. There was no détermination of the scope of that claim, for 
occasion did not arise to construe the indemnity contract in that re- 
gard. It was therefore proper for the court below, to which the 
cause was remanded, to permit an amendaient of the pétition, or to 
treat it as amended, so as to include a claim which is but incident 
to the main demand of the intervention. We think it should be ex- 
amined on the merits. 

The contract of indemnity appears in certain letters which Kellogg 
wrote to Leary in référence to signing the bail bonds of Greene. In 
the first of thèse, under date of December 14, 1899, he spécifies the 
securities which Greene had placed in his hands, "as indemnity to 
you for becoming his bondsman. * * * It is understood that I 
am to hold thèse until you are released from the said bond, or in 
case that your liability should be established, thât it is to be applied 
in payment of your obligation." And later, in May, 1901, when an- 
other bond was required, he says : "It will be necessary to renew the 
bail given by you for Capt. Greene, and for which I hold the security 
for your protection." But how can it be said that this promise of 
indemnity and protection includes the expenses hère in dispute? Such 
an outlay is certainly not within the express terms of the undertaking, 
and in the nature of the case could not bave been contemplated by 
the parties. As the estate's right to reimbursement rests wholly 
and of necessity upon Leary's want of knowledge that the govern- 
ment could hâve any claim upon the stock pledged for his security, it 
is impossible to assert that the expenses incurred in contesting that 
claim, when it was subsequently made, were intended to be covered 
by the indemnity agreement ; and that contention of appellants may 
be passed without further comment. 

[3] It is argued that the claim in controversy should be sustained 
because Greene's pledge of stock carried an implied warranty of 
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title, and Leary acquired the rights of an innocent purchaser for 
value. If both propositions be accepted, and their correctness need not 
he questioned, we hâve to consider what warranty was implied by the 
pledge, and whether, as the matter turned ont, Leary's estate had 
any cause of action against Greene. It seems to be well settled that 
in such case the imphed warranty is, not that the pledgor has good 
title, but that good title will be conferred on the pledgee. There is 
no warranty that the property pledged will not be claimed by a third 
party, and therefore no breach of the contract, unless such a claim 
be successfully asserted. The warranty implied in the sale or pledge 
of Personal property is like the covenant of gênerai warranty in a 
'conveyance of real estate, which is not broken except by éviction of 
the grantee under a paramount title ; that is to ' say, the pledgor's 
implied warranty makes him liable to the pledgee only in case the 
latter loses the property to a stranger who establishes a better right to it. 
In 35 Cyc. 416, where numerous décisions are cited, the rule in re- 
gard to the warranty implied on a sale of personal property is thus 
stated : 

"A warranty of title refers only to the eondltlon of the title at th<> tinie of 
the sale, and i.s a warranty only against a superior title, or existing incuni- 
brances, and not that the title will not be di^puted." 

But Leary did not "lose the property." On the contrary, as the 
courts hâve conclusivcly held, he got a perfectly good title even as 
against the United States, with whose stolen money Greene had pur- 
chased the pledged securities. True, his title was assailed, and in 
defending it his estate incurred expenses of considérable ainount for 
counsel fées and the like. But as the défense was wholly successful, 
and Leary's title adjudged to be superior to that of the adverse claim- 
ant, there was no breach of Greene's implied warranty of title, and 
consequently that warranty did not of itself make him liable for the 
expenses of the litigation. It follows, of course, that those expenses 
cannot be charged upon that share of the indemnity fund which, 
subject to the prior right of the Leary estate, belongs to the United 
States as in law the successor in interest of Greene. In short, the 
doctrine of implied warranty does not sustain the appellants' conten- 
tion. 

The further argument is advanced that in the government's suit 
to recover the stock Kellogg's attitude, as disclosed by his answer 
and otherwise, was unfriendly and even hostile to the Leary estate; 
that as trustée of the indemnity fund he failed to do what he should 
bave donc to assist and protect the estate; that in conséquence it 
became necessary for the estate itself to intervene in that suit; and 
that therefore the estate is entitled to recover the expenses which it 
is alleged would bave been allowed to Kellogg out of the fund if he 
hacl perforined his duty. But this argument rests on an assumption 
which seems to us clearly erroneous. If Kellogg had from the first 
actively aided the estate, and in a contest in the original suit, substan- 
tjally like that which actually foUowed the intervention, had estab- 
lished the validity of the Leary daim, on what theory would his ex- 
penses bave been chargeable upon that part of the fund adjudged in 
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the same suit to belong to his adversary? In that event his expansés 
would hâve been payable from the moneys awarded to the estate, 
because incurred in benefiting the estate, but we are aware of no rule 
of law under which they could hâve been ordered paid out of the 
moneys awarded to the United States. 

[4] In the last analysis the case at bar involves no unfamiliar prin- 
ciple. One of the parties to the controversy, the United States, 
claimed ail the Norfolk & Western stock, now represented by the fund 
in court; the other party, the Leary estate, claimed the greater part 
of it. The courts bave decided that the estate bas the superior claim 
to such portion as will discharge the obligation incurred by Ueary in 
becoming bondsman for Greene, and that the balance of the fund' 
belongs to the United States. The contest bas been greatly\ prolonged 
and the estate put to heavy expense. But the case is by no means 
exceptional in that respect. It usually happens that the successful 
litigant gets less in net results than is adjudged to be his due, because 
he must himself pay the lawyer who won his suit. The costs that 
can be taxed against the losing party — and none at ail can be taxed 
against the government — are little more than nominal, and the win- 
ner is therefore out of pocket for the fées of his counsel. If this be 
unjust to the one found to be in the right, it is because the law gives 
him only the amount of his recovery and the scanty sum allowed as 
taxable costs. We find no authority for subjecting the defeated party 
to any greater liability. In Hauenstein v. Lynham, 100 U. S. 483, 
491 (25 Iv. Ed. 628), the Suprême Court said : "It is a settled rule in. 
this court never to allovv counsel on either side to be paid out of the 
fund in dispute." To the same décisive efïect are, among others. Na- 
tional Bank v. Whitney, 103 U. S. 99, 26 U- Ed. 443, 103 U. S. 104, 
26 U. Ed. 561, Hobbs v. McLean, 117 U. S. 567, 582, 6 Sup. Ct. 870. 
29 L. Ed. 940, Riddle v. Hudgins, 58 Fed. 490, 494, 7 C. C. A. 335, 
and Pike v. Cincinnati Realty Co., 179 Fed. 97, 103, 102 C. C. A. 391. 

The claim for expenses hère considered is clearly not within the 
terms of the indemnity agreement, and we are persuaded that it can- 
not be sustained on the theory of Greene's implied warranty of title, 
nor yet on the theory of subrogation to the supposed rights of Kellogg, 
if he, instead of the estate, had carried on the litigation. Wliatever 
its hardship, it is simply the case of a successful suitor whom the law 
compels to pay his own counsel. 

Affirmed. 
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rxiTED STATES v. OXE SAXON AUTOMOBILE et al. 

(Circuit Court of Appeals, Fourth Circuit. January 7, 1919.) 

No. 1661. 

Iniernal Revenue <S=>42 — Removal of Liquor to Evade Tax — Fobfeituee 
OF Veiiicle. 

An automobile used in removing liquor on which tlie tax liad not been 
paid, with intent to defraud the government of such tax, hcld subject to 
forfeiture under Rev. St. § .3450 (Comp. St. § G.3.52), providing for for- 
feiture of every "carriage or other oouve^'ance whatsoever" used for such 
purpose, as against a mortgage taken by the seller of the machine who 
voluntarily gave possession to the purchaser, but who had no knowledge 
of its un!awful use. 

In Error to the District Court of the United States for the Western 
District of Virginia, at Roanoke ; Henry Clay McDowell, Judge. 

P.roceeding by the United States for forfeiture of One Saxon Au- 
tomobile. From a judgment awarding priority to the lien of W. P. 
Mundy, the United States brings error. JReversed. 

R. E. Byrd, U. S. Atty., of Richmond, Va. 

G. A. Wingfield, of Roanoke, Va. (H. T. Hall, of Roanoke, Va., on 
the brief), for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

WOODS, Circuit Judge. The collector of internai revenue, on 
January 19, 1918, seized one Saxon automobile in which Sandy Hair- 
ston was transporting spirituous liquors on which the tax had not 
been paid. Thereafter forfeiture proceedings were instituted under 
the following provision of R. S. § 3450 (Comp. St. § 6352) : 

"Whenever any goods or commodities for or in respect whereof auy tax Is 
or shall be imposed, or any materials, utensils, or ves-sels proper or intended 
to be niade use of for or in the making of such goods or comniodities are re- 
moved, or are deposited or eoncealed in any place, with intent to defraud 
the United States of snch tax, or any part tberoof, ail such goods and com- 
modlties, and ail such materials, utensils, nnd vessels, respectively, shall be 
forfeited : and in every such' case ail the casks, vessels, cases, or other pack- 
ages whatsoever. containing, or which shall hâve contained, such goods or com- 
modities, respectively, and every vessel, boat, cart, carriage, or other convey- 
ance whatsoever, and ail horses or other anlaials, and ail tbings used in the 
removal or for the deposlt or concealment thereof, respectively, shall be for- 
feited." 

W. P. Mundy, the holder of notes secured by a deed of trust on 
the automobile, intervened, claiming that the proceeds of sale should 
be applied first to the satisfaction of his debt, thus raising the ques- 
tion whether the forfeiture displaced his lien or interest in the prop- 
erty. The facts were agreed on: 

W. P. Mundy, a dealer, on August 10, 1917, sold the automobile to 
Luther A. Moore for $450, taking for the unpaid portion of the pur- 
chase money, payable in monthly installments, 13 notes, secured by a 
deed of trust covering the property, recorded August 20, 1917. At the 

ig:=3Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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time of seizure by the collector, there was unpaid on the notes $190, o£ 
which $80 was overdue. By the ternis of the deed of trust and un- 
der the laws of Virginia, Mundy had the right to reqiiire the trustée to 
seize the property and sell it in satisfaction of his debt. Hairston had 
borrowed tlie automobile from Moore, and was using it for the trans- 
portation of contraband liquor when it was seized. Mundy had not 
at any time information of the use of the automobile to carry contra- 
band Hquor, or of any intention so to use it. No claim was made by the 
purchaser, Moore. 

The District Court held that the rights of Mundy under the deed of 
trust were unaffected by the forfeiture, and that the proceeds of sale 
should be first applied in satisfaction of his debt, and only the bal- 
ance paid into the treasury. 

No doubt has ever existed o£ the power of Congress to impose the 
penalty of forfeiture on property used to defeat the revenue laws, with- 
out respect to the guilt of the owner or his knowledge of the unlawful 
use. Such a statute for the raising of revenue, even when containing 
provisions of a highly pénal nature, is still to be construed as a whole, 
and in a fair and reasonable manner, and not strictly in favor of a 
claimant. United States v. Sugar, 7 Pet. 453, 8 L. Ed. 745 ; United 
States v. Stowell, 133 U. S. 1, 10 Sup. Ct. 244, 33 L. Ed. 555 ; United 
States V. Graf Distilling Co., 208 U. S. 198, 28 Sup. Ct. 264, 52 L. Ed. 
452. A strong considération against any forced construction of the 
statute to meet the hardship of a particular case is that the law pro- 
vides for relief from the forfeiture in proper cases by an executive 
officiai, and courts should always indulge the presumption that his dis- 
crétion will be wisely and justly exercised. Nevertheless, if the in- 
ference of intention to exempt from forfeiture the property of an in- 
nocent owner can be drawn by any reasonable and fair construction 
of the language of the statute, that construction will be adopted. 

This rule of construction has been extended without dissent to pro- 
tect the innocent owner of property from forfeiture, even when pro- 
vided by a statute which expresses no limitation or exemption of any 
kind, where the property has been taken by a trespasser or a thief, or 
the owner has been deprived of the possession by forces of nature be- 
yond his control. This is for the reasoh that no right of possession or 
custody can be acquired by or from a trespasser or thief, or by virtue 
of the forces of nature against the will of the owner. In such case, the 
owner of the property has never in a légal sensé parted with any right 
of custody or possession, and hence no statute can operate against his 
title by reason of the use or custody or possession of the thief or tres- 
passer, or his deprivation of it by the forces of nature. This reason- 
ing obviously does not apply when the owner voluntarily parts with his 
possession and intrusts his ship or vehicle to another, for in that case 
the owner is charged with knowledge that the person to whom he has 
relinquished possession, or some one acquiring the possession from 
him, may so use the property as to defeat the collection of the revenue, 
and thus bring it under the condemnation of forfeiture. While the 
principle is not elaborated, this we think was the distinction in the mind 
of Chief Justice Marshall in Peisch v. Ware, 4 Cranch, 347, 2 E. Ed. 



UNITED SÏATES V. ONE SAXON AUTOMOBILE 253 

(267 F.) 

643. The principle was applied in holding that ail previous liens on 
vessels are overridden by forf eiture in prize cases ; the court saying, 
if it were otherwise, shipowners could in ail cases defeat forfeiture by 
giving mortgages on their ships. The Hampton, 5 Wall. 372, 18 L. Ed. 
659; The Battle, 6 Wall. 498, 18 L. Ed. 933; The Siren, 7 Wall. 152, 
19 E. Ed. 129. 

The same practical considérations apply with force to the use of 
automobiles in violation of the statute now before us. The enforce- 
ment of the revenue statute concerning transportation of liquor is dif- 
ficult, because of the facility with which automobiles may be used for 
that purpose without détection. If one thus engaged in illicit trans- 
portation could protect bis automobile from forfeiture on proof that 
the légal title was in some one else, or that some one else had a mort- 
gage on it, the difficulty of enforcing the law would be greatly in- 
creased, and the penalty of forfeiture almost always evaded. 

It seems to us the statute requiring forfeiture is explicit, leaving no 
room for construction. It is true that it is not violated unless the liq- 
uor is removed with intent to defraud the United States of the taxes. 
But, when f raud in the removal is shown, the statute provides that the 
conveyance used for the purpose shall be forfeited. There is no lim- 
itation or exception that the forfeiture shall dépend upon proof of 
fraud in the owner of the conveyance or on any other condition. 

This court, it is true, in United States v. Two Barrels of Whisky, 
96 Fed. 479, 37 C. C. A. 518, decided in 1899, where the facts were 
in substance precisely the same as in this case, held in efïect that the 
limiting words, "with intent to defraud," applied, not only to the act of 
transportation, but also to the use of the particular conveyance, thus 
making it a necessary condition of the forfeiture of any interest in the 
vehicle that the owner of such interest should hâve an intent to de- 
fraud. As reluctant as we are to overrule that décision, we can find 
no warrant in the statute for attaching this limitation to the use of the 
conveyance. The court cited in support of its conclusion United States 
V. Stowell, 133 U. S. 1, 10 Sup. Ct. 244, 33 L. Ed. 555. An examination 
of that case leads irresistibly to the conclusion that it not only does not 
support the inference that under such a statute the innocent owner or 
lienor of the offending conveyance is exempt from forfeiture, but sug- 
gests exactly the opposite inference. The statute there under consid- 
ération provided as to an illicit distillery that : 

Any person "wjio shall carry on tlic ))iisiuess of a distiller witliout liaving 
glven bond as required by law, or wlio shall engage in or carry on the biisine.ss 
of a distiller with intent to defraud the T'nitod States of the ta.x on the .s])irits 
distilled by him, or any part thereof," shall be flned and iinj)risoned. "And ail 
distilled spiribs or wines, and ail stills or other ipparatus, fit or Intending to 
be used for the distillation or rectitu-ation of si)irits, or for the conipounding 
of liquors, owned by such person, wherever found, and ail distilled .spirits or 
wines and Personal property found in tho distillery or rectitying establish- 
ment, or in any building, room, yard, inclosures connected therewith, and 
used with or coustituting a part of the promises ; and ail the right, title, aud 
interest of such person in the lot or tract of land ou which sui/li distillery is 
situated, and ail right, title, and interest therein of erory person who know- 
ingly bas suffered or permitted the bu.siness of a distiller to be there carried 
on, or bas connived at the same," shall be forfeited to tlie United States. 
Act Feb. 8, 1875, c. 3G, § IG, 18 Stat. 310 (Corap. St. § 50C6). 
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By Rev. St. ,§ 3305 (Comp. St. § 6085), every distiller who omits to 
keep books in the form prescribed by the Commissioner of Internai 
Revenue shall be punished by fine and imprisonment, and— 

"the distillery, distilling apparatus, and the lot or tract * * * on which 
It stands, and ail Personal property on said preniises used lu the business 
there carried on, shall be forfeited to the United States." 

The court held that the right, title, and interest of the innocent owner 
of the real estate was not forfeited by a violation of the law in con- 
ducting an illicit distillery thereon, because the statute expressly pro- 
vided such forfeiture only against the right and title of persons who 
participated in or consented to the carrying on of a distillery. The court 
said that the two provisions respecting personal property and real es- 
tate each clearly defined its own restrictions, and the restriction in- 
serted in one could not be imported into the other. With respect to the 
provisions for the forfeiture of personal property the court uses this 
language : 

"In order to give it such etïect as will show any reason for Its insertion 
in the statute, it niust be construed to intend, at least, that ail personal prop- 
erty which is knowingly and voluntarily perniitted by its owner to remain ou 
any part of the premises, and which is actually used, either in the unlawful 
business or in any other business openly carried on upon the premises, shall 
be forfeited, even if he has no particijiation in or knowledge of the unlawful 
acts or intentions of the person carrying on business there, and that persons 
who intrust their personal projierty to the custody and control of another at 
his place of business shall take the risk of its being subject to forfeiture if he 
conducts, or consents to the conducting of, any business there in violation of 
the revenue laws, without regard to the (luestion whether the owner of any 
particular article of such property is proved to hâve participated in or con- 
nived at any violation of those laws. The présent case does not require us 
to go beyond this, or to consider whether the sweeplng words 'ail personal 
property' nuist be restricted by implication in any other respect, for instance, 
as to Personal effects having no connection with any business, or as to property 
stolen or otherwise brought upon the i)reniises without the consent of Its 
owner." 

In United States v. Brig Malek Adhel, 2 How. 210, 11 L. Ed. 239, it 
is said : 

"It is not an uncommon course in the admiralty, acting under the law of 
nations, to treat the vessel in whi<-h or by which, or by the inaster or erew 
thereof, a wrong or offense has been done as the offender, without any regard 
whatsoever to the personal misconduct or responsibility of the owner thereof. 
And this is done from the neeessity of the case, as the only adéquate means of 
suppressing the offense or wrong, or insuring an indemnity to the injured 
party. The doctrine also is familiarly applied to cases of snuiggling and other 
misconduct under our revenue laws, and has been applied to other kindred 
cases, such as cases arising on embargo and nonintercourse acts. In short, 
the acts of the master and erew, in cases of this sort, bind the interest of the 
owner of the sliip, whether lie be innocent or guilty, and he inipliedly submits 
to whatever the law denounces as a forfeiture attached to the ship by reason 
«f their unlawful or wanton wrongs." The Palmyra, 12 Wheat. 1, 6 L. Ed. 531 ; 
Dobbin's Distillery v. United States, 9G U. S. 395, 24 U Ed. 637. 

Other cases supporting the conclusion we hâve reached are United 
States v. One Black Horse (D. C.) 129 Fed. 167; United States v. Two 
Horses, Fed. Cas. No. 16578 ; United States v. Two Mules (D. C.) 36 
Fed. 84; The Frolic (D. C.) 148 Fed. 921; United States v. Two Hun- 
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dred and Twenty Patented Machines (D. C.) 99 Fed. 559; New Eng- 
land Dredging Co. v. United States, 144 Fed. 932, 75 C. C. A. 572 ; 
United States v. 2461/2 Barrels of Tobacco (D. C.) 103 Fed. 791. ^ 

There are a numlDer of décisions, like United States v. 1,1501/^ 
Pounds of Celluloid, 82 Fed. 627, 27 C. C. A. 231, Sliawnee National 
Bank v. United States, 249 Fed. 583, 161 C. C. A. 509, and United 
States V. One Automobile (D. C.) 237 Fed. 891, in which courts bave 
been able to find, sometimes by somewhat forced construction, sucb lim- 
itations on the forfeiture provided as to exempt an innocent owner or 
lienor. It is sufficient to say as to the statute now under considéra- 
tion that such an exemption could only rest upon judicial insertion of 
limiting words not found in the statute. 

Reversed. 



SALYERS et al. v. UNITED STATES, for Use of INDTANA QUARRIES 

CO. et al. * 

(Circuit Court of Appeals, Eighth Circuit February 19, 1919.) 

No. 5038. 

1. Limitation of Actions <S=>1S0(7) — Objections at Triais—Motion to 

Stkike. 

Objection naay be tnken to an ftmendment to a pétition, on the ground 
that it sets up a new cause of action barred by limitation, by motion 
to strike claim from the record and exclude it from considération. 

2. United States <S=367(3) — Bonds of Contbactohs foe Public Wokk— Lim- 

itation OF Actions. 

Aet Aug. 13, 1S94, as amended by Act Peb. 24, 1905 (Comp. St. § 6923), 
giving persons furnishlng labor or materlals to a contractor for public 
work a right of action on the contractor's bond, créâtes a new liability 
and gives a spécial remedy ; but the limitation of one year for bringing 
suit is a condition of the right conferred. 

3. Pleading iS=3248(4) — Amendaient— New Cause of Action. 

Where plaintiff in the original pétition on contractor's bond set up 
a claim for material furnished by him to a contractor, an amendment 
setting up a further claim for material furnished by another and as- 
signed to him states a new and separate cause of action, although the 
amount prayed for in the original pétition was large enough to cover 
both claims. 

4. Limitation or Actions <©=>127(11) — Date of Suit — Cause of Action 

Pleaded bt Amendment. 

Where plaintiff, having two causes of action, has statcd but one of 
them in bis original pétition, although the aniomt denianded Is large 
enough to cover both, an amendment setting up the second cause of ac- 
tion will not relate back to the date of the original pétition, for the pur- 
pose of avolding the bar of limitation, but will be governed by its own 
date. 

5. United States "©=67(4) — Bond of Contractob fob Public Woek— Action 

ON Beiialf of Subcontkactob — I'lbadinq. 

In an action on behalf of subcontractors on the bond of a contractor 
for a public building, under Act Aug. 13, 1891, as amended by Act Feb. 
24, 1905 (Comp. St. § 6923), an allégation that the building was com- 
pleted and accepted by the United States on a date named is a sufficient 
allégation of final settlemeat between the United States and the con- 
tractor. 

©=}For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
•Rehearing denied May 12, 1919. 
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6. Pleading ®=32"6(5) — Amendmekt — Discrétion of Court. 

Allowance of an amendment during trial, to conform the pleadings to 
the proof, Is dlsci-etlonary wlth the trial court. 
T. Appbal ATjn Errob "S^llO — Questions Reviewaui.e — Ruling on Motioit 
FOR New Trial. 

Knling on a motion for new trial is not assignable as error in tlie féd- 
éral courts. 

In Error to the District Court of the United States for the Northern 
District of lowa ; Henry T. Reed, Judge. 

Action by the United States, for the use of the Indiana Ouarries 
Company and others, against Isaac N. Salyers and the National Surety 
Company. Judgment for plaintiffs, and défendants bring error. Re- 
versed. 

J. R. Files, of Ft. Dodge, Towa (Mitchell & Files, of Ft. Dodge, 
lowa, on the brief), for plaintiffs in error. 

D. M. Kelleher, of Ft. Dodge, lowa (Henry M. Hagan, of Chicago, 
111., and B. J. Price and Clarence M. Hanson, both of Ft. Dodge, lowa, 
on the brief), for défendants in error. 

Before SANBORN and CARLAND, Circuit Judges, and BOOTII, 
District Judge. 

BOOTH, District Judge. Action at law by the United States of 
America against Isaac N. Salyers and National Surety Company, com- 
menced May 19, 1913, for the use of Indiana Ouarries Companv, un- 
der Act of Congress of August 13, 1894 (28~Stat. 278, c. 280), a.s 
amended by Act of February 24, 1905 (33 Stat. 811, c. 778 [Comp. St. 
§ 6923]), requiring bonds by contractors on public buildings for the 
payment of labor and material. (The Quarries Company will here- 
after be referred to as plaintifï.) 

After the action had been commenced on behalf of the plaintifï, 
several parties intervened, alleging the furnishing of labor and ma- 
terial. By vvritten stipulation of the parties the action was tried, in 
June, 1917, to the court without a jury, and resulted in judgments in 
favor of the plaintifï and the interveners ; claim of plaintiff being re- 
duced, however, by certain counterclaims by défendant Salyers, the 
contractor. 

By the présent writ of error it is sought to reverse the judg- 
ment in favor of plaintiff. Spécifications of error relied upon are 
as foUows: 

First. Error in permitting the plaintifï to amend its pétition in 
November, 1916, and in receiving évidence under said amendment. 

The building for which the material was furnished was completed 
May 21, 1912, and, as stated, the action was commenced May 19, 
1913, which was within the year provided by the statute. In its 
original pétition plaintiff' alleged that it had furnished certain stone 
to the contractors which had been used and not paid for; the value 
of the stone furnished was alleged to be $5,000, and the amount de- 
manded was also $5,000. By the first amendment to the pétition, 
filed June 20, 1916, plaintiff' alleged that it had furnished to the con- 

(gx:::oFor other cases see same topic & KEY-.NUIVlBEii. iu ail Key-Nuiutaered Digests & Indexes 
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tractor stone amounting to $3,495.71, and that there was a balance 
due thereon of $1,736.59, for which amount judgment was demanded. 

[1] The second amendment (being the one of November, 1916, and 
the one complained of) separated the claim of the plaintifï into two 
parts, or counts. In one count it wa.s alleged that stone had been 
furnished by Perry-Mathews-Buskirk Stone Co. (hereinafter called 
the Perry Company) in the amount of $3,718.73, and that the claim 
of the Perry Company had been assigned to the plaintiff in November, 
1910. In the second count it was alleged that stone was furnished 
to the contracter by the plaintiff in the amount of $606.62 ; and it 
was further alleged that there was due and owing upon both of said 
counts the sum of $1,736.59. Motion was made on behalf of the de- 
fendants to strike out the amendment of November, 1916, on the 
ground that it introduced a new cause of action. No ruling seems 
to hâve been preserved upon this motion. At the close of ail the évi- 
dence, however, défendants moved to strike from the record and ex- 
clude from considération that portion of plaintifï's claim based on as- 
signment from the Perry Company, on the ground that said assign- 
ment, set up in said amendment, introduced a new cause of action, 
and that at the time of the filing of said amendment (November, 1916) 
the year for filing claims as fixed by the fédéral statute had expired, 
and that the filing of said amendment could not relate back to the 
filing of the original pétition. 

The method adopted by défendant in preserving its rights was ap- 
propriate. The filing of the amendment did not eut off the défense. 
Railway v. Wyler, 158 U. S. 285, 295, 15 Sup. Ct. 877, 39 L. Ed. 
983. 

[2] The contention of the plaintiff is that the amendment of No- 
vember, 1916, did not set up a new cause of action, but simply restated 
in two counts the cause of action originally set up ; one of the counts 
being on behalf of the plaintiff as original furnisher of material, and 
the other on behalf of the plaintiff as assignée of the claim of the 
Perry Company. 

The bond required by the statute above cited performs a double 
function : First, to secure to the government a faithful performance 
on the part of the contractor ; secondly, to protect persons from whom 
the contractor obtains labor and materials. U. S. v. Nat. Surety Co., 
92 Fed. 549, 34 C. C. A. 526; U. S. v. Rundle, 100 Fed. 400, 40 C. C. 
A. 450. And the statute is to be liberally construed to eft'ect the pur- 
poses within its scope. 111. Surety Co. v. John Davis Co., 244 U. S. 
376, 37 Sup. Ct. 614, 61 U Ed. 1206; U. S. v. Eowrance, 252 Fed. 
122, — C. C. A. . 

But, while the statute créâtes a new cause of action, it does so upon 
the terms named in the statute. 

"The right of action given to ereditors is speniflcally condltioned upon the 
fact that no suit shall lie brouglit by the United States witliln the six months 
named, for it Is only in that event tliat the ereditors shall hâve a right of 
action and may hring a suit in the manner provided. The statute tlius cré- 
âtes a new liability and gives a spécial remedy for it, and upon well-settled 
principles the limitations upon such liability become a part of the right con- 

257 F.— 17 
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ferred and compliance with them Is made essential to the assertion and 
benefit of the liabilltv itself." Texas Cernent Co. v. McCord, 233 U. S. 157, 
162, 34 Sup. et. 550, 552, 58 L. Ed. 893. 

Among the limitations in the statute is that of 12 months for bring- 
ing suit or filing claims. Texas Cernent Co. v. McCord, 233 U. S. 
157, 34 Sup. Ct. 550, 58 L. Ed. 893 ; III. Surety Co. v. Peeler, 240 U. 
S. 214, 36 Sup. Ct. 321, 60 L. Ed. 609; U. S. v. Boomer, 183 Fed. 726; 
Baker Contract Co. v. U. S., 204 Fed. 390, 122 C. C. A. 560; Eber- 
hart V. U. S., 204 Fed. 884, 123 C. C. A. 180. The claims of the vari- 
ous persons furnishing labor or material are assignable. Title Co. v. 
Crâne Ce, 219 U. S. 24, 31 Sup. Ct. 140, 55 L. Ed. 72; U. S. v. Run- 
die, 100 Fed. 400, 40 C. C. A. 450; Title Co. v. Puget Sound Works, 
163 Fed. 168, 89 C. C. A. 618. And each claim is separate and rep- 
resents a distinct cause of action. Title Co. v. Crâne Co., 219 U. S. 
24, 35, 31 Sup. Ct. 140, 55 L. Ed. 72 ; 111. Co. v. Peeler, 240 U. S. 
214, 225, 36 Sup. Ct. 321, 60 L. Ed. 609. 

[3] The two claims of the plaintiff and of the Perry Company being 
originally distinct and representing distinct causes of action, it re- 
mains to be considered whether by the amendment to plaintiff's péti- 
tion of November, 1916, a new cause of action was introduced into 
the pétition, or whether the cause of action represented by the Perry 
Company claim was already included in said pétition. It has been 
noted that the amount demanded in the original pétition was $5,000, 
and in the first amendment to the pétition this amount was changed to 
$1,736.59, and that the amendment of November, 1916, retained this 
latter amount. The last amendment to the pétition, therefore, did not 
change the amount demanded; but this is not determinative. 

The tests to détermine whether two causes of action are identical 
are fully stated in Whalen v. Gordon, 95 Fed. 305, 313, 37 C. C. A. 
70, 79. Among those tests are : 

"Will the same évidence support both? And will a judgment against one 
bar the other?" 

Applying the fiirst test to the instant case, it is plain that to support 
the cause of action stated in the original pétition and in the pétition 
as first amended, in addition to the formai proof of the giving of the 
bond and the completion of the contract and settlement thereunder, 
évidence was necessary (1) that the stone supplied had been furnished 
to the défendant; (2) that it had been furnished by the plaintifï; (3) 
that it had not been paid for. To support the cause of action set up 
by the amendment of November, 1916, in addition to the formai proof 
mentioned, évidence was necessary: (1) That the stone supplied had 
been furnished to défendant; (2) that it had been furnished by the 
Perry Company ; (3) that it had not been paid for ; (4) that the Perry 
Company had assigned its daim to the plaintiff prior to the expira- 
tion of one year from the completion of the contract and "settle- 
ment" ; (5) that plaintiff was still the owner of the claim. 111. Surety 
Co. V. Peeler, 240 U. S. 214, 225, 36 Sup. Ct. 321, 60 L. Ed. 609. It 
is clear, therefore, that évidence was needed to support the cause 
of action set up in the amendment différent from and in addition to 
what was needed to support the cause of action set up either in the 
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original pétition or in the original pétition as first amended. The 
first test above mentioned has therefore not been met. Applying 
the second test: If plaintiff had gone to trial iipon the original péti- 
tion, or upon the original pétition as first amended, and had obtained 
judgment in whatsoever amount it could hâve shown itself entitled 
by reason of itself furnishing stone to the contracter, it is plain that 
such judgment would not hâve been a bar to a recovery by plaintiff 
for other stone furnished by the Perry Company, the claim for which 
had been assigned to plaintiff ; and the reverse is also clearly true, that 
the recovery on the latter claim would hâve been no bar to recovery 
on the former. The second test was therefore, not met. 

[4] Furthermore, the amendment of November, 1916, was not a 
mère amplification or expansion of what was stated in the original 
pétition, and therefore within the scope of the décisions, Railvvay v. 
Wulf, 226 U. S. 570, 576, 33 Sup. Ct. 135, 57 L. Ed. 355, Ann. Cas. 
1914B, 134; Seaboard Air Line v. Renn, 241 U. S. 290, 36 Sup. Ct. 
567, 60 L. Ed. 1006; Friederichsen v. Renard, 247 U. S. 207, 38 Sup. 
Ct. 450, 62 E. Ed. 1075; 111. Surety Co. v. Peeler, 240 U. S. 214, 36 
Sup. Ct. 321, 60 L. Ed. 609; Railway v. Scala, 244 U. S. 630, Z7 Sup. 
Ct. 654, 61 E. Ed. 1360. But the amendment set forth a new and 
différent state of facts which constituted a différent cause of ac- 
tion, and came within the scope of the décisions. Railway v. Wyler, 
158 U. S. 285, 15 Sup. Ct. 877, 39 E- Ed. 983; Sicard v. Davis, 
6 Pet. 124, 8 E. Ed. 342 ; Railway v. Cox, 145 U. S. 593, 604, 12 
Sup. Ct. 905, 36 E. Ed. 829 ; U. S. v. Dalcour, 203 U. S. 408, 423, 
27 Sup. Ct. 58, 51 L. Ed. 248; Whalen v. Gordon, 95 Fed. 305, 
Z7 C. C. A. 70, and cases cited therein; Railway v. Hurd, 108 Fed. 
116, 47 C. C. A. 615, 56 L. R. A. 193; Eang v. Railroad Co., 198 
Fed. 38, 117 C. C. A. 146; Re Eouisell Ebr. Co., 209 Fed. 784, 126 
C. C. A. 508. 

Finally, this amendment does not effect a mère substitution of par- 
ties plaintiff, nor of change of capacity in which plaintiff seeks re- 
covery, so as to be within the scope of the décisions. Railway v. Wulf, 
226 U. S. 570, 33 Sup. Ct. 135, 57 E. Ed. 355, Ann. Cas. 1914B, 134; 
McDonald v. Nebraska, 101 Fed. 171, 41 C. C. A. 278; In re Griggs, 
233 Fed. 243, 147 C. C. A. 249; Franklin v. Conrad Stanford Co., 
137 Fed. 737, 70 C. C. A. 171. But we hâve hère an instance where 
the plaintiff having two causes of action has stated but one of them 
in his original pétition, although the amount demanded is large enough 
to cover both of his causes of action, and then seeks by amendment to 
set up facts vital to and constituting the second cause of action. An 
amendment setting up such new and second cause of action will not 
relate back to the date of the original pétition, but will be governed by 
its own date, and if the bar of the statute of limitations or a bar to 
the right to maintain such new cause of action has intervened, the 
new cause of action must fail. Texas Cément Co. v. McCord, 233 
U. S. 157, 34 Sup. Ct. 550, 58 E. Ed. 893; 111. Surety Co; v. Peeler, 
24-0 U. S. 214, 225, 36 Sup. Ct. 321, 60 E. Ed. 609; Baker Contract 
Co. V. U. S., 204 Fed. 391, 122 C. C. A. 560; Eberhart v. U. S., 204 
Fed. 884, 123 C. C. A. 180. 
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Our conclusion is that the Perry Company claim was barred by 
the limitations in the statute before the fihng of the amendment of 
November, 1916, and that it was error to deny the motion to strike 
eut the évidence as to the cause of action originating in that claim. 
The second spécification of error relied upon reads : 
"Error in permittlng the wltnesses Hagan and King to testlfy coueerning 
the contents of the bocks of account of Alexander King & Co., for the reason 
that sald testiniony was incompétent, irrelevant, not the best évidence, and 
no proper foundation therefor had been shown." 

Rule 11 of this court (188 Fed. ix, 109 C. C. A. ix) reads in part as 
f ollows : 

"When the error alleged is to the admission or to the rejectlon of évidence, 
the asslgnment of errors shall quote the full substance of the évidence ad- 
mitted or rejected." 

Rule 24 (188 Fed. xvi, 109 C. C. A. xvi), relating to briefs, contains 
the same provision. 

There is no compliance, and no attempt at compliance, with thèse 
rules on the part of the plaintiffs in error, either in the original as- 
signments of error filed or in the spécification of errors relied upon, set 
out in the brief, or in the subséquent "argument" contained in the 
brief. Because of this failure to comply with the rules, the second 
spécification of error will not be considered. 

[5] The third assignment of error challenges the ruling of the 
court that the allégations in plaintiiï's pétition that the work on the 
building was completed and the building accepted by the United 
States on or about the 24th day of May, 1912, was a sufficient plead- 
ing of the fact that there had been final settlement between the United 
States and the contracter, as required by the Act of Congress under 
which the action is brought. The défendant, in answer to one of the 
intervening pétitions, admitted that settlement was made on the date 
alleged. Furthermore, there was introduced in évidence, without ob- 
jection, a certificate, or statement, from the supervising architect as 
f ollows : 

"Final settlement under the contract to wliicli you refer was authorized 
May 21, 1912." 

In our opinion both pleading and proof were sufiicient. 111. Surety 
Co. v. Peeler, 240 U. S. 214. 36 Sup. Ct. 321, 60 L. Ed. 609; U. 
S. V. Robinson, 214 Fed. 39, 130 C. C. A. 432; Pederson v. U. S., 253 
Fed. 622, C. C. A. . 

[6] The fourth assignment of error challenge'^ *^he action of the 
trial court in allowing an amendment to the pétition during the trial, 
and after the testimony was closed, which amendment in substance 
alleged that the material for which recovery was sought was furnish- 
ed through Alexander King & Co. as a materialman and subcontractor, 
whereas in the original pétition it was simply alleged that it had been 
fumished liirough Alexander King & Co. The objection of the de- 
fendant to this amendment was that the légal meaning of the original 
allégation was that the material was furnished by the plaintifï through 
Alexander King & Co. as their agents, whereas the légal meaning of 
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the amendment was that the material had been furnished through King 
& Co. as a subcontractor. The importance of this objection lay in 
the fact that payments in considérable amounts had been made to 
King & Co. ; and in the légal effect of those payments. But the 
amendment was asked and allowed in order to conform the plead- 
ings to the proof, and it was discretionary with the trial court to 
allow it. 

The fifth assignment of error relates to fînding of fact in regard to 
counterclaim of the défendant Salyers. The sixth relates to finding 
of fact in regard to the claims of the interveners. The seventh to a 
ruling of the court refusing to appoint an architect to measure the 
number of cubic feet of stone in the building. They bave ail been 
examined, and no réversible error found. 

[7 I The eighth, and last, assignment of error is that the court erred 
in overruling a motion for a new trial. Such ruling cannot properly 
be made the subject of an assignment of error. 

Eecause of error in allowing the amendment of November, 1916, to 
the pétition and the introduction of évidence thereunder, judgment is 
reversed, and a new trial ordered. 



PEXNSYTvVAXIA OO. v. TJTs'ITIOD STATES. 

(Circuit Court of Apppals, Sevpntli Circuit. January 7, 1919.) 

No. 2507. 

1. Carriers ig^^SS — Ixtkrstate Commerce — Rebates. 

Claims for refunds for switching cliarges paicl on prior inbound sliip- 
ments iiito Cliicago froin tlie We.st conid iiot bp graiited oi' enlarged by a 
subs(Muwitly euacted tariff, and lience the .joint freiglit tariff, effective on 
the l'ennsylvanla line .Tannary IS, 1Ï107. was not authority for a refund on 
inbound shipnieiits received prior thereto. 

2. Carriers i®=^.')8 — SwiTcin.^io Charges — Hetîates. 

The Chicago .Toint ifiniinum Switcliing Tariff, wliich becanie effective 
November 1, 1808, relating to ab.sorption of switching charges and rebates, 
had no relovancy to switching cliargos on inbound shlpnients from the 
line of a Western road. 

3. Carriers <®=3.'!8 — Re rates — Elkins .-Vct. 

Actual discrimination bet^\•een shipiiers is not a necessary élément of a 
violation of the Elkins Ace, as amendod by tbo Ilepburn Act (U. S. Comp. 
St. § 8507) ; departure from the publishod rate being sutHcient. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

The Pennsylvania Company was convicted for violation of the El- 
kins Act, as amended by the Hepburn Act, and it brings error. Af- 
firmed. 

Timothy J. Scofield, of Chicago, 111., for plaintiiï in error. 
Charles F. Clyne, of Chicago, 111., and J. Carter Fort, for the United 
States. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 
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ALSCHULKR, Circuit Judge. Plaintiff in error was convicted un- 
der an indictment of five counts charging violation of section 1 of the 
Elkins Act (Act Feb. 19, 1903, c. 708, 32 Stat. 847), as amended by the 
Hepburn Act (Act June 29, 1906, c. 3591, 34 Stat. 586 [Comp. St. § 
8597]), in which is provided: 

"And It shall be unlawful for aiiy persoii, porsons, or corporation to offer, 
grant, or give, or to solieit, accept or receive any rebate, concession, or dis- 
crimination in respect to tlie transportation of any property in Interstate or 
foreign commerce by any comnion carrier snb.iect to said act to regulnte com- 
merce and tbe acts amendatory tliereof wliei'eby any such property sliall by 
any device wliatever be transported at a less rate than that named in tlie tar- 
ilïs publislied and filed by such carrier, as Is reqnired by said act to regulate 
commerce and the acts amendatory tliereof, or wliereby any other advantage 
Is given of discrimination is practiced. Every person or corporation, whether 
carrier or shipper, who shall, knowingly, offer, grant, or glvc, or solieit, accept, 
or receive any such rebates, concession or discrimination shall be deemed 
guilty of a mlsdenieanor and on eoni-iction thereof shall be punished by a fine 
of not le.ss than one thousand dollars nor more than twonty thousand dollars." 

Each of the counts sets forth shipments in 1912 by the W. H. Mer- 
ritt Company, of Chicago, of cars of grain aggregating 24, on each 
of which plaintiff in error unlawf uUy gave the shipper a rebate or con- 
cession of $2. That the rebate or concession of $2 per car was in 
fact received by the shipper f rom plaintiff in error is not controverted, 
but is sought to be justified. 

The justification for thèse refunds niade in connection with the ship- 
ments of 1912 is asserted to be that they arose out of bills paid in the 
years 1900 to 1906 by the former owners of the Merritt elevator, for 
switching to the elevator cars of grain arriving in Chicago over West- 
ern roads, and that, under the tariff then in force, charges paid by the 
consignées for switching to elevator s cars of grain arriving in Chicago 
over Western roads would by Eastern roads be absorbed in or credited 
upon the freight charges from the elevator to Eastern points, for like 
tonnage of such grain carried by such Eastern roads, on présentation 
to the eastbound carrier of an expense bill showing the prior payment 
of such a switching charge. 

There was in vogue in the city of Chicago during 1912 a System or 
transit arrangement under which, when cars of grain came into the 
city from Western points, they might be switched to and unloaded into 
a local elevator, and upon reloading the same or similar tonnage of like 
grain, for shipment to an Eastern point, the shipper might, on surren- 
der of his freight bill for the inbound shipment to Chicago, secure the 
lower through rate from Western point of origin of an inbound ship- 
ment to point of destination of the outbound shipment. The cars de- 
scribed in the several counts were shipped out in 1912 from the Mer- 
ritt elevator East over plaintiff in error's railroad, and, in order to 
obtain the advantage of a through rate, were stated to be the shipments 
of certain cars of grain shortly theretofore inbound to Chicago, and 
switched to and unloaded into the Merritt elevator at Chicago. The 
through rate through Chicago was thus secured ; but thereupon the 
shipper also presented to this carrier further claims for $2 applicable to 
each of such cars so shipped East, predicated upon inbound switching 
charges to that elevator, of $2 per car which, as stated, had been paid 
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from 1900 to 1906; expense bills for each of such switching charges 
being presented to the carrier, and the $2 per car paid accordingly to 
the Merritt Company. It is upon the payment to the shipper of 
thèse claims or refunds of $2 per car that the indictment is predi- 
cated. 

In the pubhshed tariff in force when ail or most of the cars referred 
to in the indictment were shipped, it is provided : 

"The period of time allowed for transit privilèges wlll be 12 months from 
the date of inbound carriers' frelght bills. At the expiration of the time 
limit transit privilèges shall absolutely eease and fuU local rates, commodlty 
or class, shall be assessed for any movement whatsoever, both into and out of 
the transit point." 

Under this limitation, which became effective in September, 1912, 
an inbound Western grain shipment, made more than one year before 
the date of the outbound Eastern shipment, could not be used to obtain 
the benefit of the through rate, and an inbound switching charge in- 
curred more than one year prior to the oi'tbound shipment could not 
in any event be lawfully rebated or paid to the shipper upon the out- 
bound shipment being made, unless, perhaps, by virtue of some pre- 
vious tariff it became a lawful claim against the outbound carrier. 

[1, 2] It is contended for plaintiff in error that the obligation of the 
outbound carrier to absorb or refund the inbound switching charge 
accrued under prior tariffs wherein there was no time limit, and that 
claims so arising could not be affected by tariffs subsequently adopted. 
But we must look to the tariff in force when the inbound switching 
charges were incurred and paid by the consignée, to détermine whether 
or not there then accrued any such claim for refund of switching 
charges, which might then or thereafter be the subject of a refund. 

We are referred by plaintiff in error to the joint freight tariff ef- 
fective on the Pennsylvania line January 18, 1907, as authority for 
thèse refunds, It provides: 

"When tonnage in grain or any products is shipped east or sonth via Penn- 
sylvania Unes from elevators, mills or malt hoiises located as above, which 
is eaual to the tonnage in grain obtained in cars originally switclied to such 
elevators, mills or malt houses the inboinid switching charges of the Penn- 
sylvania Company wlll be considered a part of the through rate and will be 
refuuded." 

Whether or not this tariff provision would authorize the refund at 
any time thereafter by the carrier of eastbound shipments of switching 
charges paid on prior inbound shipments from the West received after 
the tariff provision became effective, need not be considered, since the 
switching charges hère in question were paid in the years 1900, 1902, 
1903, 1904, and 1906, ail prior to the effective date of this tariff. If 
a subsequently adopted tariff will not abrogate or limit claims for 
refund which accrued prior thereto, it is equally true that such claims 
will not be created or enlarged by a subsequently enacted tariff. Clear- 
ly this tariff of 1907 did not give rise to refunds for switching charges 
which were paid from 1900 to 1906. 

The only other tariff' appearing in évidence which seems to be seri- 
ously put forth on behalf of plaintiff in error in justification of the 
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payment in 1912 o£ thèse switching charges which accrued from 6 
to 12 years previously, is the Chicago Joint Minimum Switching Tariff, 
which became effective November 1, 1898. The part relied on reads : 

"A. Ail freiglit comlng from vvarehonses, elevarors or industries loeuted 
on Western roads or other foreisn connections, or from tlieir triicl<s, wlU 
be sub.ifict to swltehins charges as per their switching tarlffs, in addition to 
current rates from Chicago. 

"B. Where any Western road's switching charge is not iiniform to ail 
Eastern Unes, the Eastern liue to which the higher charge is niade may, if it 
so desires, absorb the actual différence to eqiialliie such switching charge ; dif- 
férence of switching shall not be equalized by cartage, nor différence in lo- 
cation or distances equalized by switching, nor shall différence in location 
or distances be equalized by the payment of cartage, nor shall payment of 
cartage be made in lieu of switching. 

"0. Where freight originates at warehouse or industries loeated directly on 
the tracks of an Eastern Une, any other Eastern Une taking such freight niay 
fexcopting traffic destined to Canadian territory, for which see spécial circu- 
lars), if it so desires, absorb ail switching charges on same ; differ'ence of 
switching shall not be equalized by cartage, nor différence in location or dis- 
tances equiilized by switching, nor shall différence in location or distances 
be equalized by the i)aynient of cartage, nor shall payment of cartage be made 
in lieu of switching." 

Paragraphs A and B clearly hâve no référence to a situation like that 
hère presented. Paragraph C, which relates to freight that originates 
at a Chicago warehouse on an Eastern line, and the absorption of 
switching charges by any other Eastern line which carries the freight, 
applies to the switching charges from the warehouse on the line of the 
Eastern road on which the freight originates to the line of the other 
Eastern road which carries the freight East, so that there may be parity 
between ail the Eastern roads respecting shipments from a warehouse 
loeated on any one of them. It has no relevancy to switching charges 
on an inbound shipment to such warehouse from the line of a Western 
road. ■ 

We find nothing in the tarifïs shown in évidence which afïords any 
justification of thèse pavments of $2 per car made to the shipper in 
1912. 

[3] It is contended that plaintiff in error could not properly be con- 
victed of a violation of the ainended Elkins Act, because there was no 
évidence that the privilèges accorded to this shipper were denied to any 
other shipper, and that therefore there was no discrimination shown. 
The answer is that acttial discrimination between shippers is not a nec- 
essary élément of a violation of the amended Elkins Act. Vandalia 
R. Co. V. U. S., 226 Fed. 713, 141 C. C. A. 469 (7 C. C. A.) ; C, St. 
P., M. & O. Ry. v. U. S., 162 Fed. 835, 90 C. C. A. 211 (8 C. C. A.) ; 
C. & A. Ry. V. U. S., 156 Fed. 558, 84 C. C. A. 324, 26 E. R. A. (N. 
S.) 551 (7 C. C. A.) 

The improper allowance and payment of $2 per car by the carrier to 
the shipper upon thèse eastbound shipments is such a departure from 
the published rate, and such a rebate or concession granted and given 
by the carrier, as is denounced by the amended Elkins Act. 

The judgment is affirmed. 
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riTTSBURGH, C, C. & ST. L. RY. CO. v. UNITKD STATES. 

(Circuit Court of Appeals, Ses'enth Circuit. January 7, 1919.) 

N(i. 2508. 

In Error to tlie District Court of tlie UnitPd States for tlie Eastern Division 
of tlie Nortliern District of Illinois. 

The l'ittsburfîli, (Mncinnati, Cliiciif,'o & St. I.<)uis Kailway Company was con- 
vlcted of a violation of tlie ElUins Act (Act Fol). 19, 1903, c. 708, Z'Z Stal. 
S17 [Comp. St. §§ 8."97-.S.'99]), and it brin.L's error. Atlirincd. 

Tiniotliy .T. Scolield, of Cliicaso, 111., for plaiiitiff in error. 

Charles F. Clyne, of Chicai^o, 111., taul J. Carter Fort, for the United States. 

Before BAKEU, AESCIIUI.ER, and EVANS, Circuit Jud^es. 

A]ySCHT:r;ER, Circuit .Iud};e. This cause was tried in the Di.strict Coui't 

wilh No. 2507, l'ennsylvania Co. v. T'nited States, 257 Fed. 201, C. C. A. 

• — , and the causes were lu^re ar.gued togetlier. Barrinp; the fact tliat the ship- 
ments and switchins charités which were the subject-matter of the <!ontrovers\- 
in tlie respective causes were différent, tlie controlling facts and principles 
are identical. What we said in our oiiiiiion filed concurrently herewith in 
the Pennsylvania Case is alike applicable hère. 

ïhe judginent is affimied. 



FEDERAL LIFE INS. CO. v. KEMP et al. 
(Circuit Court of Appeals, Seventh Circuit. January 10, 1919.) 

No. 2567. 

1. Insurance ®=>14G(1) — CoNSTRuemoN of Contract— Er.EirENis for Déter- 

mination. 

Wliile the terms of an Insurance policy framed by the insurer are to 
be construed, if anibiîj;uous, niost stroiifîly afj;ainst him, even sueh ani- 
bisuous provisions are to be intei'pretod in the light of surrounding clr- 
cunistances, witli regard to the évident purpose of tlie parties and the 
nature of the gênerai undertaking of the insurer towards its policy hold- 
ers, whether the insurer be a inutual or a stock company. 

2. Insurance (®=o367(2) — Construction of Policy— Surrender Values— Dé- 

duction OF Indebteuness. 

Where an Insurance policy provided that, in case of default b.y the 
policy holder, he niight accept a cash surrender value, a paid-up life pol- 
icy, or extended Insurance, and at the time of default in the payment of 
preniiums the policy holder was indebted to tlie insurer for more than 
the cash surrender value of the policy, the right of the insurer under the 
policy to deduct the indebtedness applied to tlie surrender value in terms 
of extended Insurance, and not merely to the cash surrender value. 

3. Insurance ©=3367(2) — Construction of Policy— "Indebtedness on Ac- 

count OF Policy." 

W'iiere a life insurance contract provided for a cash payment of pre- 
miums nnnually of 50 per cent., the remaining part of the preiniuin to 
be coiisidered an indeliteduess, such indebtedness was an "indebtedness 
on account of the policy," within a policy provision for déduction of in- 
dehtedness froni the surrender value of the policy in case of default in 
payment of premiums. 

In Error to the District Court of the United States for the District 
of Indiana. 

(g=»For other cases see same topic & KEY-NUMBBB in ail Key-Numbered Digests & Indexes 
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Action by L,. Scott Kemp and others against the Kederal Life In- 
surance Company. Judgment for plaintiffs, and défendant brings 
error. Reversed and remanded. 

James C. Jones, for plaintifï in error. 

Frank C. Dailey, of Blufifton, Ind., for défendants in error. 

Before BAKER, MACK, and ALSCHULER, Circuit Judges. 

MACK, Circuit Judge. In an action by the children, assignées of 
insured, on a $10,000 twenty-payment life policy issued hy a com- 
pany which was reinsured by défendant, judgment was entered on 
a directed verdict for plaintiffs in the sum of $8,475.41, the face of 
the policy less the amount concededly due on a loan, plus interest. 
The f acts are not disputed ; the controversy turns on the construction 
of the policy and the accompanying certificate of loan, the essential 
portions of which are copied as an appendix hereto. 

Concededly, the policy lapsed on December 31, 1910, for nonpay- 
ment of the eleventh premium, unless it was continued in force for the 
face amount under the extended insurance provision. The premiums 
were $365 annually for 20 years ; pursuant to the terms of the 
premium loan certificate bearing even date with the policy and exe- 
cuted concurrently therewith, only one-half of the first ten annual 
premiums, $182.50 each, was paid in cash. When the eleventh pre- 
mium was due, the unpaid one-half of the first ten premiums, with 
interest, amounted to $2,278.77. The insured died July 31, 1914. 
No application was made within 30 days or within 6 months after 
December 31, 1910, for any of the methods of settlement specified in 
paragraph 8 of the conditions. If the first ten premiums had been 
paid in full, the insured would hâve been entitled, at the time of 
default in payment of the eleventh premium, to extended insurance 
for 15 years and 233 days, and thus, at the time of his death in 1914, 
the policy would bave been in force for its face amount. A lilce 
situation arises if the loan be deemed an obligation separate and 
distinct from the policy, and not to be deducted from the value of 
the extended insurance at the time of the lapse. 

If, however, the surrender value at that time, whether expressed 
in dollars or extended insurance, is to be reduced by the amount of 
the then existing loan as an indebtedness on account of the policy, 
then, as the loan exceeded the then guaranteed cash values and loan 
values specified on page 3 of the policy, and also exceeded the then 
value of the 15 years and 233 days of extended insurance, testified 
to be $2,074.20, there was no value remaining for the purchase of 
any extended insurance. 

îyife insurance under such a policy as the one in question is based 
upon the création out of the annual premiums of a reserve fund 
which at compound interest will equal the face of the policy at the ex- 
piration of a certain time, determined by certain mortality tables based 
upon expérience. The annual premium charged is in excess of this 
amount ; this excess provides for the e.xpenses of the company and 
losses greater than those counted upon; out of any balance, dividends 
are paid and surpluses accumulated. 
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It is the reserve fund which enahles the company to guarantee cer- 
tain loan and cash surrender values at stated periods; and it is this 
same fund which enables it to offer, on a default, an extension of 
the insurance for definite periods without payment of further pre- 
miums. The reserve in whole or in part is used to pay a single 
premium for the extended term insurance, which the insured may 
thus purchase in lieu of surrendering the policy for cash or taking 
a pro rata amount of insurance, in case he is compelled to lapse the 
policy by his inability to keep on paying the stipulated premiums. 

[1] An insurance company, like an individual, may disregard the 
fundamental éléments of legitimate business and by contract agrée 
to give its policy holders, or some of them, privilèges which, if given 
to ail, would inevitably resuit in time in insolvency; and if the con- 
tract clearly so provided, the foUy of it would be no défense to its 
enforcement. But ail contracts are to be interpreted in the light of 
the surrounding circumstances ; and while the terms of an insurance 
policy, framed as they are by the insurer, are to be construed, if am- 
biguous, most strongly against him, yet even ambiguous provisions 
are to be interpreted with regard to the évident purposes of the 
parties and the nature of the gênerai undertakings of the insurer to- 
wards its policy holders, and that, too, whether the insurer be a mutual 
or a stock company. 

Even, therefore, if there were some ambiguity in the provisions of 
thèse form documents which constitute the contract, an interpréta- 
tion which would necessarily resuit in eventually destroying the in- 
surer and thus rendering performance of similar obligations to others 
impossible should not be given to it, if any other reasonable con- 
struction could fairly be given to the language used. The question 
in this case is: What "indebtedness on account of this policy" is 
embraced within that phrase as used in the cited passage from page 
3 of the policy, and what "surrender value" does it reduce? 

Plaintiffs contend that the loan s covered by the premium loan 
certificate are independent of the policy and not intended to be covered 
by this clause; further, even if they are included therein, the "sur- 
render value" to be reduced thereby in case of lapse is only the "cash 
surrender value" specified in the table on page 2 of the policy, and not 
the automatic alternative option of the extended insurance. Spe- 
cifically, they urge that uhder this option the insurance, on lapse in 
the payment of the eleventh premium, was automatically extended 
for 15 years and 233 days for the face of the policy; that the un- 
paid half of the ten premiums constituted a loan, not enforceable 
directly as a debt, but only as a lien upon and payable out of pro- 
ceeds of the policy on its maturity ; if death occurred during this ex- 
tension period, as it did occur, the face of the policy, less the loan, 
would then be payable ; if, however, death should occur after the 
extension period, and when, therefore, the insurance would no longer 
be in force, while the company would not hâve to pay the insurance, 
it could not collect the amount loaned. 

If thèse contentions are to be upheld, the practical resuit is this: 
That the company on December 31, 1910, had already paid out, by 
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way of a conditional loan, nearly the entire reserve held by it on the 
policy; that although it no longer had the money in hand to pay for 
the extended insurance for over 15 years, it was nevertheless bound 
to grant it practically without charge ; that, if the insured outlived 
the 15 years, it would thus hâve made a gift of this insurance cost 
during that period, and only if he died during that period would it 
be repaid the loan. Stich a contract, given to ail policy holders, 
w^ould inevitably bankrupt the company. 

[2] In our judgment, thèse contentions are not to he upheld. Not 
only is a différent construction of the policy consonant with sound 
business principles, fair and reasonable ; it is, we believe, the only 
fair interprétation of the language, practically free of any ambiguity. 
The privilèges accorded a defaulting policy holder are three. He 
may accept any one of them : The cash, paid-up policy good for lif e, 
or extended insurance good only for fixed periods, which he will 
be entitled to dépendent upon the time of default, as specifically stated 
in the table of surrender values. This table is termed "Table of 
Loans and of Surrender Values Either in Cash, Extended or Paid- 
Up Assurance." While loans are necessarily cash, clearly surrender 
values may be cash, or a paid-up policy, or extended insurance ; any 
of thèse is equally a thing of value to be given in exchange for the 
surrendered and defaulted policy. 

What surrender value, then, is to be reduced if "an indebtedness 
on account of the policy" be outstanding at the time of settlement in 
case of default in premium? Surely whichever of the three may be 
selected. Concededly, if a cash surrender value vvere the option 
selected, the indebtedness would be deducted. The parties cannot 
reasonably be held to hâve intended that a paid-up policy or extended 
insurance could be taken in lieu of the cash, and that, in that event, 
the debt, which, under the loan privilège given in the table, might 
exceed the cash value and be nearly the entire reserve, might remain 
unpaid in whole or in part. The insurance, paid-up or extended, is 
a surrender value expressly specified as such in the table, exactly the 
same as the cash value. In Hay v. Meridian Life, etc., Co., 57 Ind. 
App. 536, 101 N. E. 651, 105 N. E. 919, the provisions were entirely 
unlike those in the instant case; furthermore the language \vas 
vague and ambiguous, and therefore properly interpreted in favor of 
the insured. Francis v. Prudential Ins. Co., 243 Pa. St. 38C, 90 Atl. 
205, is doser to the case in hand. While we cannot concur in the 
reasons given by the court for its conclusions, or in thèse conclu- 
sions, the case is distinguishable on the f acts ; for there the indebted- 
ness was expressly stated to be déductible from the amount payable 
as extended insurance, not as hère from the surrender value at the 
time of lapse, whether in cash, paid-up or extended insurance. 

[3] Clearly, too, this premium loan is "an indebtedness on ac- 
count of this policy." The premiums were $365 cash annually; the 
loan certificate, executed contemporaneously with the policy, expressly 
bound the maker to pay this premium in full, but only one half in 
cash, the other half to be secured by a lien on the policy. While the 
payments on the certificate were to terminate on the surrender or 
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expiration of the policy, the indebtedness, if any, tlieretofore created 
remained as a lien on tlie policy ; as it was for a portion of pre- 
miiims essential to hâve kept the policy in force, it was clearly "on 
account of this policy." We find no basis in the documents for limit- 
ing "an indebtedness on account of the policy" to the loans specified 
in the table of guaranteed loan values. 

Anson v. New York Life Ins. Co., 252 111. 369. 96 N. E. 846, 37 
ly. R. A. (N. S.) 555, is net at ail in point. The indebtedness there 
sought to be deducted was entirely extraneous ; it arose out of the 
insured's transactions as a company agent. 

The judgment must be reversed, and the cause remanded for retrial. 

Appeixlix. 

The policy provided for the payment of iflO.OOO "(less any Indebtedness due 
the Company on this policy)" on proof of deatli, wliile the policy was in force, 
"sub.1ect to the privilèges and conditions stated on the second and third 
pages hereof, which are made a part of this contract." 

The eighth paragraph of privilèges and conditions, on the second page of 
the policy, reads as follows: 

"If this policy shall beconie void by the violation of any stipulation or 
agreement, ail payments made or accepted hereon shall be retained by and 
shall belong to the conii)any, except that if after three full years' premiums 
shall hâve been paid ou this policy, it shall cease or beeome void solely by 
the nonpayment of any i)reminm when due, the owner will be entitled, on 
légal surrender of this policy within thirty dnys thereafter to one of the 
methods of settlement provided in the table upon the third page hereof at the 
date of surrender, as follows: 

"1. Receive a pald-up life policy for the amount specified in the said table ; 
or, 

"2. Receive the amount specified in the said table as the cash value of this 
policy ; or, 

"3. Should no ehoice be made within said thirty days of one of the fore- 
goiug methods of settlement, and providing application is made therefor 
within six months from date of dcfault of ])ayment of preniium, the owner of 
this policy will still be entitled to receive a certificate extending this assur- 
ance, for the face value of this policy, for the number of years and days speci- 
fied in the said table, subjeet to the conditions regarding proofs of deatli 
specified on the face of this iwlicy, provided that, if death occurs within three 
years from the date of such certificate and during the terui covered by su('li 
extended assurance there will be deducted from the amount payable the 
amount of the premiums which would hâve been paid had there been no 
lapse." 

On page 3 of the policy is a table beaded "Table of Loans and of Surren- 
der Values, Eitlier in Cash, Extended or l'aid-Uii Assurance, and Additions 
at Death." While the table covers t'acli year from three to tweuty, only tlie 
tenth year is essential hère. It reads: 



At End 


Loan 

Values. 


Cash 
Value. 


Total 

Amount 

Payable at 

Deatli. 


Extended Assurance. 


Paid-up 
Life Policy. 


of 


Years. 


Days. 


lOth Yr. 


2,250.00 


1,965.00 


11,905.00 


15 


233 


5,000.00 



After the table on page 3, was the following: 

"Any indebtedness on account of this policy outstanding at the time of set- 
tlement as provided by the ternis of paragraph 8 of privilèges and conditions 
upon the second page hercwf, will correspondingly reduce the surrender value 
specified in tlie above table." 
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At the tlme the policy was issued, it waa agreed that the Insured might pay 
half of each annual premium, $182.50, in cash, and that the remalning haïf 
of the premium, with compound Interest at 4 per cent, should become an 
Indebtedness secured by a lien against the policy. 

The agreement with respect to this, executed concurrently wlth the policy, 
is evidenced by the "Premium Loan Certificate" as foUows: 

"Premium Loan Certificate. 

"Whereas, the Interstate Life Assurance Company, of IndlanapoUs, In- 
dlana, has accepted an application, and issued, upon the statements contaln- 
ed therein, a policy of assurance upon my life in the sum of ten thousand 
dollars, I hold myself duly bounden to the said company in the sum of 
three hundred sixty-flve and no/100 dollars, annually for twenty years, un- 
less sald policy be sooner terminated by death or surrender, payable upon 
the terms and conditions as hereln provlded. 

"1. The true intent and purpose of this loan certificate Js that I hold my- 
self bound to pay for sald policy of assurance a sum of money annually, the 
cash part of whlch shall be fifty per cent. (50%) of the premium thereon. 

"2. In order that the terms and conditions of this loan certlflcate shalJ 
be made good, the company shall hâve a lien upon the policy of assurance 
upon my life. In payment for which It Is given, to the extent of the annual 
difEerences between the cash pald and the fuU premlums, wlth four per cent. 
(4%) interest thereon, computed In accordance wlth Insurance law and math- 
ematies. In the event of the policy for which the loan certillcate Is glvea 
becoming a clalm by death withln twenty years from the date of this policy, 
there shall be pald thereon the profits apportioned thereto. 

"3. The payments on the loan certlflcate shall termlnate upon the sur- 
render to the company of the policy upon whlcia It Is predicated, or at the 
expiration of twenty years from the date thereof. 

"Signed and witnessed this 31st day of December, 1900. 

"Stephen Bruce Kemp, Maker." 



L. P, LARSON, JE., ÇO. v. LAMONT, COELISS & 00. et aL 

SAME V. MINT PRODUCTS CO. 

(Circuit Court of Appeals, Seventh Circuit. July 30, 1918. Rehearing Denled 

January 15, 1919.) 

No. 24T6. 

1. Trape-Marks and Tbade-Names <©=j4ô — Registeation — Effect — Subsé- 

quent Reqistration. 

Where a trade-raarlc for a gum wrapper, consisting of an exhibited 
design containlng the words "Peptoraint" and "Gum," was registered with 
an expliclt dlsclaimer of the words "l'eptomlnt" and "Gum," the statu- 
tory right respectlng "Peptomiut" as one of the éléments of the trade-mark 
was exhausted, the trade-mark statute containlng no provision for reis- 
sue or amendment after issue, and the registrant could not thereafter, by 
subséquent registratlon, acqulre any right respectlng the word "Pepto- 
mint." 

2. Trade-Mabks and Trade-Nambs «©=45 — Unfaib Compétition — Common- 

Law Rights. 

Where a gum manufacturer's label was marked wlth the word "Pepto- 
mint" wreathed with sprigs of peppermint, and the quoted word was 
popularly taken as corrupt spelling of peppermint, and so pronounced, 
the manufacturer, In attempting to assert a common-law right to the 

.©ssFor other cases see same topie à KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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quoted word as an Indopcndeiit trade-mark. could not, after disclalmer 
of such word in the ret;istration of liis trade-mark, claim that such word 
was arbltrarlly coined from "peptone." 

3. Tbade-Marks and Tbade-Names iS=393(3)— Unfaie Compétition — Evi- 

dence. 

In an action based on unfalr compétition by a manufacturer in using 
the word "Peptomint" to simulate botli in color and design the word "Pep- 
O-Mint" on plaintiff's candy labels, évidence held to require a decree 
for plaintiff. 

4. Trade-Mabks and Trade-Names <S=>93(1) — Unfair Compétition — ^Regis- 

TEKED Tbade-Marks — Presumptions. 

In an action for unfair compétition in the use of the word "Peptomint" 
to simulate plaintiff's word "Pep-O-Mint." that plaintifC's label bore the 
words "trade-mark registered," while the word "Pep-O-Mint" had not 
been registered, did not require a dismissal of plaintiff's bill, where such 
words \^^ere attnbutal)le to a legend on plaintiff's products that actually 
had been registered, aud in view of the presumption that a suitor's hands 
are clean. 

Consolidated Appeals from the District Court of the United States 
for the Eastern Division of the Northern District of Ilhnois. 

Action by the L. P. Larson, Jr., Company against Lamont, CorHss 
& Co. and others, and action by the Mint Products Company against 
the L. P. Larson, Jr., Company, with cross-bill by défendant against 
plaintiff in the last-mentioned action. From a dismissal of plaintiff- L. 
P. Larson, Jr., Company's bill and cross-bill, it appeals; tiie appeals 
being Consolidated. Modified and affirmed. 

Frank F. Reed and Charles H. Aldrich, both of Chicago, 111., for ap- 
pellant. 

James R. Offield and Charles K. Offield, both of Chicago, 111., for ap- 
peïlees. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

BAKER, Circuit Judge. For alleged infringement of trade-mark 
and for alleged unfair compétition appellant sued Lamont, Corliss & 
Co., selling agents of Mint Products Company. That company recip- 
rocated with a like suit against appellant. In addition to taking issue 
by answer, appellant in a cross-bill again asserted that it was the ag- 
grieved party. On final hearing appellant's bill against Lamont, Cor- 
liss & Co. and its cross-bill against Mint Products Company were dis- 
missed for want of equity. With respect to Mint Products Company's 
bill a decree was entered that Mint Products Company was the exclu- 
sive owner of the trade-mark or name "Pep-O-Mint" and also of the 
word collocation and descriptive appearance of the wrapper inclosing 
its mint lozenges ; that appellant had inf ringed said trade-mark or name 
and also had simulated said wrapper; and that appellant be enjoined — 

"from engaging in unfair compétition with Mint Products Company, and from 
putting up or selling mint lozenges under the trade name or mark 'Pep-O- 
Mint,' or any simulation tiiereof as to style of lettering or letter arrangement 
and design, or so wrapped in labels or contained in cartons that may be mls- 
taken for the goods of Mint Products Company." 

^csFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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PEPIQMINT 




In 1912, appellant, after a year's business in chewing gum, registered 
the f ollowing trade-mark : 

Appellant's verified statement alleged 
that the trade-mark consisted of the ex- 
ihibited design and éxplicitly disclaimed 
*the words "Peptomint" and "Gum." 

In 1915 appellant filed a second appli- 
cation and thereupon procured the reg- 
istration of the following trade-mark : 

Appellant's verified statement alleged 
that the trade-mark consisted of the ex- 
hibited design and éxplicitly disclaimed 
the Word "Gum." Inferentially appel- 
lant sought to assert a trade-mark right 
in the word "Peptomint" by saying: 

"No elalm \s made to the word 'Mlnt' except in association witli the word 
Tepto.' " 

Appellees in 1913 began to make and sell candy lozenges, of varions 
flavors, under the trade-mark "Life-Savers." Their lozenges were 
somewhat of the form of a life-buoy and were done up in cyHndrical 
packages. Flavors were prominently marked by a peculiar style of 
printing, displayed along one side of the cylinders, "Pep-O-Mint," 
"Choc-O-Late," "Wint-O-Green," "Malt-O-Milk," "Cl-O-Ve," "Lic-O- 
Rice." Letters, white on a purple background, were graduated in size, 
the largest at the ends, the others diminishing toward the round O at 
the center. 

In 1914 appellant notified appellees that they were infringing the 
trade-mark "Peptomint" by the use of "Pep-O-AIint" on their pepper- 
mint-flavored "Life-Savers." This was the first that appellees knew 
of appellant's claim of "Peptomint" as a trade-mark. Appellant be- 
gan its suit in 1916 and counted upon the 1915 registration. 

[1] In the trade-mark statute, as in the one respecting copyright, 
there is no provision for re-issue or amendments after issue. Conse- 
quently the 1912 registration exhausted the statutory right respecting 
"Peptomint" as one of the éléments of the described mark. Caliga v. 
Inter Océan Newspaper Co., 215 U. S. 182, 30 Sup. Ct. 38, 54 L. Ed. 
150. And so appellant must be held to its disclaimer. 

[2] With respect to an asserted common-law right in the word "Pep- 
tomint" as an independent trade-mark, the record shows that appellant's 
gum was marketed in packages bearing the 1915 design in red, green 
and white. In so far as the word "Peptomint" was used alone, the use 
was oral; and appellant's own witnesses show that the printed word 
was popularly taken as a corrupt spelling of peppermint and was so 
pronounced. As the name of the flavor of appellant's guni, the word 
can hâve no standing as a common law trade-mark. And in view of 
the 1912 disclaimer, the common pronunciation of the word, and appel- 
lant's wreathing it with sprigs of peppermint, equity will not hear ap- 
pellant now say that the word was arbitrarily coined from "peptone," a 
digestive aid. At ail events appellant can reach the c^uestion oi inf ringe- 
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ment only through the common pronunciation of the two words as 
peppermint. Appellees make no allusion to "peptone." AU agrée that 
"Pep-0-Mint" is peppermint. 

Concerning unfair compétition, appellees in marketing their candy 
lozenges did not in any way imitate appellant's gum labels and packages 
and did not attempt to palm oiï their goods as appellant's. They did 
not in any way molest appellent in its fair-trade rights, for appellent 
cannot be allowed trade rights in any form that would prevent appellees 
from marking the varions flavors on their packages of "Life-Savers" as 
they did. 

[3] In Mint Products Company case, we find that appellant has been 
guilty of unfair compétition. In March, 1915, appellant went into the 
candy lozenge business. It put out peppermint lozenges in packages 
with red, green and white labels, which vvere practically identical with 
its "Peptomint" gum label except that the word "gum" was omitted. 
Of this label there was no complaint. But in December, 1915, appellant 
made a change. On its new label the word "Peptomint" is shown in 
white letters on a purple background, with the letters graduated in size 
to simulate "Pep-O-Mint" of Mint Products Company's label, and 
with the letter O elongated horizontally to give a spaced appearance. 
As this was after appellant had begun its warfare, the inferences are 
obvions. But, appellant says, no damage was done, no cause of action 
arose, because the record fails to show that a secondary meaning had 
attached to "Pep-O-Mint," indicating origin in Mint Products Com- 
]3any. When thèse candy lozenges are displayed in cartons the part 
having the name of the flavor is on top, so that the customer and the 
seller may readily pick out the flavor desired. From the évidence re- 
specting the large amount of long continued advertising, the character 
of the advertising, and the volume and extent of the business, we hâve 
no difficulty in finding that the peculiar and distinctive style of marking 
the flavors, "Pep-O-Mint," "Wint-O-Green," and so forth, had come to 
indicate to purchasers that they were getting the goods put forth by 
Mint Products Company. If further proof were needed, it is found in 
appellant's deliberate appropriation. 

[4] Appellant contends that the case against it must be dismissed 
because Mint Products Company's label bore the words "Trade-mark 
registered," while the record shows that "Pep-O-Mint," on which 
trade-mark infringement was based, had never been registered. There 
are two answers : First. Though a certified copy of registration was 
not produced, testimony was given to the effect that "Life-Savers" was 
a patented (registered) trade-mark. If so, the criticized legend should 
be attributed, as it may well be from its position on the label, to the 
trade-mark "L,ife-Savers." Second. The presumption that a suitor's 
hands are clean, continues until some one — the suitor himself, his ad- 
versary, or the court — shows that they are unclean. 

But the decree against appellant is too broad. Mint Products Com- 
pany can be allowed no exclusive ownershi]3 of the word "Pep-O-Mint" 
as a trade-mark. It was used to indicate the flavor of one of several 
kinds of "Life-Savers." What was owned was the distinctive style of 
wrappers and cartons, including the particular way in which the word 
257 F.— 18 
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■"Pep-O-Mint" was displayed. Further, the injunction and accounting 
must be limited to the proven violation, namely, the use of the label 
{with its accompanying cartons) put forth by appellant in December, 
1915, identified as Exhibit C of the bill. Also, the gênerai prohibition 
"f rom engaging in unfair compétition with Mint Products Company" is 
to be deleted. To refrain from unfair compétition is appellant's légal 
duty; but appellant should not be subjected to the possibility of con- 
tempt proceedings for undefined breaches of that duty. Swift v. United 
States, 196 U. S. 375, 396, 402, 25 Sup. Ct. 276, 49 L,. Ed. 518. 
Decree modified and affirmed. 



KETCHUM V. PLEASANT VALLEY COAL CO. 

(Circuit Court of Appeals, Eighth Circuit. March 22, 1919. Retiearing De- 
nied May 26, 1919.) 

Ko. 5103. 

1. MiNrea AND Minerais (^=^42 — VALiDrrY of Patent — Collateeai. Attack. 

A patent to coal land, issued to an entryman who, after filing his de- 
clarator.v statement, but before making entry, conveyed tlie land, is not 
void, and its valldlty can be questioned only by the government. 
.2. EsTOPPEL <®=327(1) — CoAL Land Entryman — Conveyakce. 

A coal land entryman, wlio conveyed tbe same for a valuable considéra- 
tion after filing his declaratory statement, but before completing his entry, 
and who on receiving the patent delivered it to his grantee, is estopped 
to deny the validity of his conveyance, and a subséquent grantee from 
him with notice is equally estopped. 
M. EsTOPPEL <S='47 — Conveyance by Entryman of Public Land — Subsé- 
quent Patent. 

A patent for coal land, issued to an entryman who haa previously con- 
veyed his right in the land, Inures to the beneflt of his grantee, under 
Comp. Laws Utah 1907, § 1979. 
4. Estoppbl <S='93(8) — Permitting Improvements or Expendituhes. 

Possession of land by a grantee for more than 20 years, during which 
time It expended large sums in improvements, is a bar to a suit in equity 
to recover the land by adverse claimants, who had knowledge of such 
possession and use. 

Appeal from the District Court of the United States for the District 
■of Utah ; Tillman D. Johnson, Judge. 

Suit in equity by the Pleasant Valley Coal Company against Truman 
A. Ketchum. Decree for complainant, and défendant appeals. Af- 
firmed. 

E. A. Walton, of Sait Lake City, Utah (T. D. Walton, of Sait Eake 
City, Utah, on the brief), for appellant. 

R. G. Lucas, of Sait Lake City, Utah (W. H. Dickson, A. C. EHis, 
Jr., Waldemar Van Cott, W. D. Riter, P. T. Farnsworth, Jr., and 
Ferdinand Ericksen, ail of Sait Lake City, Utah, on the brief), for 
appellee. 

Before HOOK and STONE, Circuit Judges, and WADE, District 
Judge. 

.Ê=;»For other cases cee same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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WADE, District Judge. By this action a decree is sought adjudg- 
ing the plaintiff (in the District Court — tlie appellee hère) to be the 
absolute owner of about 160 acres of coal land in Carbon county, state 
of Utah; and it is prayed that the appellant be barred from asserting 
title thereto. For clearness of statement, the parties will be desig- 
nated as in the District Court, and the plaintiff — Pleasant Valley Coal 
Company — will be referred to as the "company." 

The plaintiff in its pétition based its claim for relief upon (a) the 
record title; (b) adverse possession ; and (c) estoppel. 

1. Both parties claim record title through one Marks, who, in May, 
1888, filed a coal declaratory statement, which gave him the right to 
make entry of the land. In October, 1888, before he had made entry, 
he executed a deed of the land to one Williams, who purchased for 
the Pleasant Valley Coal Company, though this did not appear in the 
deed. 

In March, 1889, Marks made application to make entry and to pur- 
chase said land from the government, which right was contested, but 
decided in favor of Marks, and on June 5, 1891, a patent issued to him, 
which patent he delivered to attorneys to be delivered to the company, 
which by conveyances. Marks to Williams (1888), Williams to Goss 
(1888), and Goss to the company (1892), ail of which deeds were duly 
recorded, had acquired the record title to said property. The com- 
pany had the patent recorded March 28, 1893. 

The considération for the aforesaid conveyance by Marks to Wil- 
liams was "somewhere from $3,000 to $4,000" about one-half of which 
was paid at the time of the conveyance, and the balance of which was 
paid to Marks when he delivered the patent as aforesaid. 

The évidence tends to show that, when Marks convèyed to Wil- 
liams, it was understood that Williams was taking title for the com- 
pany, and that it was agreed that Marks should proceed to procure 
the patent and turn it over to the company, and then receive the bal- 
ance of the purchase price, which he did as aforesaid. 

2. The claimed title of the défendant Ketchum also cornes through 
Marks, who in 1913 made a quitclaim deed to one Sweet, who in 1915 
executed a quitclaim deed to Ketchum. The deeds to Sweet and 
Ketchum being recorded, the plaintiff brought this action. Sweet, 
when he procured the quitclaim deed from Marks, paid him $200 and 
entered into a contract in writing, which recited, among other things, 
that— - 

"Wliereas, the other valuable considération mentioned in said deed was and 
is as foliows : That the said party of the flrst part claimed to own, at the 
time of the exécution of the said quitclaim deed, the lands hereinalDove de- 
scribed ; that certain other pai'ties, including the Pleasant Valley Coal Com- 
pany, a corporation, also claims to hâve certain right. title, and interest in and 
to said lands, and claims the ownership of said lands adversely to the said 
party of the flrst pai-t, and the said party of the second part bas agreed and 
by thèse présents does agrée to prosecute the necessary actions against the 
said Pleasant Valley Coal Company and ail other parties who now appear of 
record to claim ownership of or any right, title, or interest in and to said 
lands, for the puriJose of quietlng the title in said lands in himself under said 
quitclaim deed hereinbefore referred to ; that said suits shall be prosecuted 
only as the said party of the second part is advised by counsel so to do. Said 
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suita shall be prosecnted dlllgently by said second pnrty, and the said first 
party, on his part, ajrrees to furnisli ail évidence within his knowledfre, for 
the purpose of aidlng the said second party in the prosecution of said suit or 
suits." 

It was then provided that, in case of an adjudication in favor of 
Sweet, the property should be sold, and Marks should hâve one-half 
the net proceeds of such sale. 

An action was commencéd by Sweet against the company in 1914, 
which he afterwards dismissed. On October 1, 1915, Sweet executed 
a quitclaim deed of the property to Ketchtim, who paid Sweet $1,250 
therefor. Ketchum also purchased for $2,500 the interest of Marks 
under the contract aforesaid. Ketchum had gênerai knowledge of 
the claims of the company to the property, and spécifie knowledge by 
the terms of the aforesaid contract that — 

"The Pleasant Valley Coal Company, a corporation, also daims to hâve 
certain right, title, and Interest in and to said lands, and claims the owner- 
ship of said lands adversely to said party." 

3. Ketchum, in order to avoid the effect of the deeds, Marks to 
Williams, and Williams to Goss, and Goss to the company, asserts that 
Williams, Goss, and the company were disqualified to make entry of 
the coal land. 

[1 ] We do not find it necessary to décide this question. Ketchum is 
asserting a personal right to this property. He is not representing 
the government. The patent issued to Marks is not void. Under ev- 
erything claimed by défendant, such patent would at most be void- 
able. The government alone could complain of the alleged invalidity. 
As was said by Justice Brewer in Hartman v. Company, 199 U. S. 335, 
26Sup. Ct. 63, 50 L. Ed. 217: 

. "Whether the government could challenge the conveyance we need not dé- 
termine ; for, if It had any right to interfère, it lias not chosen to do so." 

[2] Marks was qualified to make entry and receive the patent. 
Before doing so, however, but after making his declaratory state- 
ment, he for a valuable considération executed a deed of said property 
to plaintiff's grantor. He would certainly be in no position to assert 
that there was fraud or illegality in the proceedings through which he 
acquired the patent, and his grantees are in no better position. No 
one will contend upon this record that the défendant bas any rights 
as an innocent purchaser. 

[3] 4. It is also claimed that inasmuch as Marks, at the time of 
the conveyance to Williams, had no title (the patent not having been 
issued to him for more than three years thereafter), no title passed to 
Wiliams, nor to his grantees. It may be conceded that no légal title 
passed at the time of the conveyance, biit when Marks received his 
patent, and delivered it to his grantee, and received the balance of the 
purchase priée, certainly no title still remained in him which he coujd 
assert against his grantee, who had paid him for the land, and he 
could not convey any greater right than he possessed^certainly not to 
one not an innocent purchaser for value. Furthermore, having no ti- 
tle when he conveyed for a full and valuable considération, when 
he acquired title (by the patent), such title inured to his grantee. 
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The statutes of Utah expressly so provide (Comp. Laws 1907, § 1979), 
and thc rule of the Utah statute in no manner conflicts with any stat- 
ute of fhe United States, but is consistent with well-settled principles 
of equity. 

We find nothing in the numerous cases cited by counsel for de- 
fendant in conflict with thèse conclusions. Numerous cases are cited 
in which the courts denied relief, but in nearly every case the contract 
was executory, and spécifie perfonnance was sought, but hère the 
contract (of sale Marks to WilHams) was executed, not only in the 
original conveyance, but by subséquent ratification. The District 
Court in its opinion well says : 

"At tlie time tlint Marks received tlie balance of the purchase prico, and de- 
livered the possession of the patent, and raliflcd and eonfii-nied his deed there- 
tofore givon, under the décision of tlio Stipreme Court above cited (Hartman 
V. Butterfleld Co., 109 TJ. S. :i:i5 [2fi Snp. Ct. («. r.O I.. Ed. 217]), he had légal 
right to allenate the said promises, and neither he nor his grantee, the de- 
fendant Ketchum, after the lapse of more than 20 years, sliould now be per- 
mitted to undo the contract and agrcement thu.s executed, ratified, and con- 
firmed." 

[4] 5. Not only is défendant barred by contract conveyance and 
ratification, but in addition thereto the record shows that the company 
took possession of the property about 1892 under the Marks convey- 
ance, and has held possession ever since, paid the taxes, and erected 
a storehouse, trestle, coal tipple, dwellings for employés, officers' bous- 
es, offices, power bouse, hospital, water tank, tram Une, coke ovens, 
railroad tracks, power Hnes, etc., at an expenditure of about a quarter 
million dollars. Churches, schoolhouses, and other public or semipub- 
lic buildings hâve been erected upon this land under leases from the 
company. During the construction of most of thèse improvements, 
Marks and his grantees bave been silent; it is now too late to ask to 
be heard in a court of equity. 

The daim that only a portion of the land has been actually occu- 
pied by thèse improvements is without merit. 

The judgment of the District Court is affirmed. 



ANCHOR OIL 00. v. GRAY et al. 

(Circuit Court of Appeals, Eighth Circuit. March 24, 1919.) 
No. .5177. 

1. Indians i®:=5l6(8) — Lands — Lease by Ai.lottee — Approval After Death. 

ïhe authority of the Secretary of the Interior, under Act April 20, 1906, 
§ 20, to approve and thereby to validate a lease by a fuU-blood Creek 
Indian allottee of liis or lier allotment, continues after his or her death. 

2. Ikdia.\s <g=>15(l) — Lands — Aliénation — Death of Allottee. 

ïhe iirovision of Act May 27, 1908, g 9, that the death of any allottee of 
the Five Civilized Tribes shall operate to remove ail restrictions upon the 
aliénation of the said allottee's land, does not remove restrictions upon 
aliénation by the acts of such allottee before his death, but leaves sucli 
acts subiect to the same restrictions tliat existed while he lived. 

<@=3For otber cases see same topio & KBY-NUMBISK in ail Key-NumDered Digests & Indexes 
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3. Indians «©=515(1) — Restrictions on Aliénation — Deatii ov Allottee. 

The provision in Act May 27, 1908, § 9, tliat no conveyance of any in- 
terest of any full-blood heir in such land sliall be valid, unless approved 
by the court liaving jurisdiction of the settlement of Ihe estate of tbe de- 
ceased allottee, is inapplicable to eonveyances made by such lieir before 
its passage and to those made by a full-blood Oreek allottee. 

4. Indians €='16(3) — Lands — Lease by Allottee — Approval After Dbath — 

Effbct. 

I^case of allottee of the Five Indian Tribes of his lands, when approved 
after his deatli by tlio Secretary of the Interior, relates baek to and 
takes elïect as of the date of its exécution, exeept as against any per- 
sons without notice, though it provides its term sball be from approval by 
the Secretary. 

5. Indians <S=3l6(4) — Lease by Allottee — Inepfective Provision. 

Restriction on aliénation by allottee of the Five Civilized Tribes of his 
land never being removed, provision in his lease as to what shall happen 
in that event never becomes effective. 

6. Indians <g=3l6(2) — States ©=>9 — Admission — Rbpeal of Former Lavcs — 

Indian Leases — Record. 

Act March 1, 1907, deelaring the flling in the office of the United States 
Indian agent. Union Agencj', Muskogee, Indian Territory, of a lease of 
an allotnieut of Indian land, to be constructive notice, especially in view 
of it being a spécial act, is not repealed, annuUed, or modifled by ad- 
mission of Oklalioma to the Union, by the recordation statutes of the ter- 
ritory or State (Rev. Laws 0kl. 1910, §§ 1154, 1155), by the Enabling Act, 
the Constitution, or the Schedule to the Constitution of that State. 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma ; Ralph E. Campbell, Judge. 

Suit by the Anchor Oil Company against W. H. Gray and others. 
Decree for défendants, and plaintifï appeals. Affirmed. 

George T. Brown and Courtland P. Chenault, both of Tulsa, Okl. 
(John B. Meserve, of Tulsa, Okl., on the brief), for appellant. 

Preston C. West, of Tulsa, Okl. (A. A. Davidson, C. S. Walker, and 
James B. Diggs, ail of Tulsa, Okl, on the brief), for appellees. 

Before SANBORN and STONE, Circuit Judges, and TRIEBER, 
District Judge. 

SANBORN, Circuit Judge. This case involves the validity of three 
oil and gas mining leases of 80 acres of land — one made on December 
5, 1914, by Jennie Samuels, a full-blood Creek Indian, the allottee and 
grantee thereof, who died on October 11, 1915. This lease was filed 
in the office of the United States Indian agent, now the office of the 
Superintendant of the Five Civilized Tribes, Union Agency, at Mus- 
kogee, Okl., on January 5, 1915, was approved by the Secretary of 
the Interior on October 21, 1915, and was first filed for record in the 
office of the county clerk or register of deeds of the county in which 
the land is situated on August 10, 1916. The défendants and appel- 
lees own this lease, and are in possession of and claim the right to 
mine the land for oil and gas thereunder. 

The plaintiff and appellant, a corporation, claims a like right under 
two oil and gas mining leases, which it owns, of 60 and 20 acres of 
this land, made respectively by Feney Rogers and Eina White, fuU- 

<®=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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"blood Creek Indians and the sole heirs of Jennie Samuels. Thèse 
leases were approved by the county court having jurisdiction of the 
settlement of the estate of Jennie Samuels during the months of 
December, 1915, and January, 1916, and were recorded in the ofïice 
•of the county clerk or register of deeds of the county whcre the land 
is situated prior to August 10, 1916, when Jennie Samuels' lease was 
first recorded, and the lessees under the leases of Feney Rogers and 
Lina White had no actual notice of the lease of Jennie Samuels until 
after they had respectively purchased and paid value for them in good 
îaith. The facts which hâve been recited were disclc;. ed by the pé- 
tition of the plaintifï, in which he prays for possession of the land, 
for an adjudication of the invalidity of the lease of Jennie Samuels, 
of the validity of the leases of her heirs, and for a recovery of dam- 
ages on account of the possession and use of the land by the défend- 
ants. The court below dismissed the pétition, upon the motion of 
the défendants, on the ground that the lease of Jennie Samuels was 
valid, and that the défendants' possession and their mining of the 
land thereunder were lawful, 

[1-3] Counsel for the plaintifï assail this conclusion on the ground 
that the Secretary was without jurisdiction or authority to approve 
the lease of Jennie Samuels, a full-blood Creek Indian, after her death, 
and that, as his approval was not made until 10 days after she died, 
lier lease became void. In support of this position they argue that 
the authority of the Secretary to approve and thereby to perfect cil 
and gas mining leases of their allotments by full-blood allottees of 
the Creek Tribe, which was granted by section 20 of the act of April 
26, 1906 (34 Stat. 137, 145, c. 1876), ceased at the death of the allottee, 
hy reason of the provision of section 9 of the act of May 27, 1908 
(35 Stat. 315, c. 199): 

"That the death of any allottee of the Five Clvillzecl Trlhe.s shall operate 
to remove ail restrictions upon the aliénation of the said allottee's land: Pro- 
vided, that no conveyance of any interest of any full-blood Indian heir lu 
such land shall be valid unîess approved by the court having jurisdiction of 
the settlement of the estate of said deceased allottee." 

But where the validity of a conveyance of land or of leases thereof 
is conditioned by the approval of différent ofïicers or by différent 
restrictions at différent times, the law in force at the time of the deed 
or lease détermines the restriction upon its validity, and where at that 
date a specified officer is empowered to approve and validate it, that 
oiïicer, or his successor in office, may lawfully do so after subséquent 
législation bas conditioned the validity of like conveyances or leases 
with the approval of a différent officer or with différent restrictions, 
and the true construction of section 9 of the act of May 27, 1908, is 
that it is prospective and not rétrospective in effect, that it applies to 
conveyances and leases made after its passage and is inapplicable to 
those made before its enactment, and that the Secretary of the Interior 
had plenary authority to approve and validate the lease of Jennie Sam- 
uels after her death notwithstanding the provision of section 9 of the 
act of May 27, 1908. Scioto Oil Co. v. O'Hern (0kl.) 169 Pac. 483 ; 
Harris v. Bell, and authorities cited in 250 Fed. at page 214, 162 C. 
C. A. 345. 
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Counsel insist, however, that the Secretary's power to approve the 
lease ceased hecause under section 9 oi the act of 1908 the death of 
the lessor removed ail restrictions upon aliénation of the land. But 
that removal did not change the status of Jennie Samuels' lease, did 
not remove the restriction upon the aliénation by her, for those 
restrictions persisted until she died, and she could not alienate her 
land after her death. She had leased her land, subject only to the 
approval of the Secretary, and her heirs, so far as her lease was 
concerned, stepped into her shoes upon her death. The lease estopped 
them, as it did her, from revoking it or conveying the land free 
from it, unless the Secretary, in the exercise of his judicial discrétion, 
refused to approve it, and, when he approved it, the estoppel became 
absolute upon ail of them alike. 

[4] The only restrictions on aliénation removed by her death were 
the restrictions on the aliénation of the rights in the land which de- 
scended to her heirs upon her death, and those rights were inferior 
and subject to the rights of the lessees of Jennie Samuels to the full 
benefit of the lease, if it was subsequently approved by the Secretary. 
It was so approved, and then the lease became impregnable to the 
attacks of the heirs and those claiming under them with notice of the 
conditional lease. Scioto Oil Co. v. OTiern (Okl.) 169 Pac. 483; 
Almeda Oil Co. v. Kelley, 35 Okl. 525, 130 Pac. 931 ; Pickering v. 
Lomax, 145 U. S. 310, 12 Sup. Ct. 860, 36 L. Ed. 716; Lvkins v. 
McGrath, 184 U. S. 169, 22 Sup. Ct. 450, 46 L. Ed. 485. 

Another contention of counsel for the plaintiff is that the lease of 
Tennie Samuels was inferior in right to the leases of her heirs: (1) 
Because it did not take effect until it was approved by the Secretary, 
and that approval was made after the leases of her heirs had been 
made and had been duly approved ; and (2) because the lease of Jennie 
Samuels itself provided that the term thereof should be ten years from 
the date of its approval by the Secretary of the Interior and that — 

'•In event restrictions on aliénation sliall be removed from ail tlie lenseliold 
premises described iibove, this lease shall be released from the supervision of 
tbe Secretary of the Interior, sueh release to take effect without further 
agreement, from the date sueh restrictions are removed, and tliereupon the 
aiithority and power delegated to the Secretary of the Interior as lierein 
provided shall cease." 

But whether or not the lease of Jennie Samuels was inferior to the 
lease of her heirs dépends upon the question whether or not the 
lessees in the latter lease had constructive notice of the former lease, 
a question which will be hereafter considered. There was nothing in 
her lease, or in the conduct of the parties to it, to indicate any bad 
faith or any attempt to évade the restrictions on aliénation imposed 
by the act of Congress, and her lease was neither void nor voidable 
because the parties made and delivered it subject to the approval of 
the Secretary before the term of the lease commenced to run. Sub- 
ject to that approval the parties to this lease, by the exécution and 
delivery thereof, estopped themselves, and those claiming under them 
with notice of the lease, from denying, revoking, or avoiding it, when 
approved by the Secretary, except for fraud or mistake; and, when 
it was approved by the Secretary, as against the parties to it and 
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those claiming under them with notice, it related hack to and took 
effect as of the date of its exécution by the parties named therein. 
Pickering v. Lomax, 145 U. S. 310, 314, 316. 12 Sup. Ct. 860, 36 L. 
Ed. 716; Lomax v. Pickering, 173 U. S. 26, 27, 19 Sup. Ct. 416, 43 
L. Ed. 601 ; Lykins v. McGrath, 184 U. S. 169, 171, 172, 22 Sup. Ct. 
450, 46 h. Ed. 485. 

[5] Nor is there anything in the clause of the lease regarding the 
removal of ail restrictions to reverse or modify this resuit, because 
ail restrictions on aliénation of the land never were removed until the 
Secretary approved the lease. The death of Jennie Samuels did not 
remove, but perpetuated, the restriction on her aliénation of her land, 
for, after she died, the only act which she had done by which the land 
could be alienated was lier lease, and the aliénation by that lease was 
50 restricted that it could hâve eiïect only when approved by the 
Secretary. Therefore the condition on which alone the clause of the 
lease was to take efifect never was f ulfilled, and the clause never became 
operative. Again, if ail restrictions had been removed, and if this 
clause had become lawful, valid, and effective, its effect by virtue of 
the principle of relation would bave been to bave estopped Jennie 
Samuels and her heirs and those claiming under them with notice of 
the conditional lease from successfully assailing it ; and the resuit 
is that the lease made by Jennie Samuels on December 5, 1914, and 
approved by the Secretary on October 21, 1915, was lawful and valid 
against ail parties claiming under her or her heirs with notice that she 
had made such a lease. 

[6] Counsel for the plaintiff, however, say that, nothwithstanding 
ail this, it is entitled to prevail in this suit because it is a bona fide 
])urchaser for value of the leases it owns, without any notice of the 
lease of Jennie Samuels until after it had purchased and paid for 
ihe leases under which it asserts its right to this property. They urge 
that the lease made by Jennie Samuels was not filed or recorded in 
the office of the county clerk or register of deeds of the county in 
which the land was situated until after the plaintiff had made and 
paid for its leases, and had duly recorded them and the other évidences 
of its title from the heirs in the office of the county clerk. This is 
conceded by the défendants. But the plaintiff's pétition avers that 
on June 5, 1915, before the leases from the heirs under which the 
plaintiff claims were obtained, the lease of Jennie Samuels was filed 
in the office of the United States Indian agent, now the office of the 
Superintendent of the Five Civilized Tribes, Union Agency, at Mus- 
kogee, Okl., under and pursuant to the provision of the act of Con- 
gress of Mardi 1, 1907, which déclares that "the filing heretofore or 
hereafter of any lease in the office of the United States Indian Agent, 
Union Agency, Muskogee, Indian Territory, shall be deemed con- 
structive notice" (34 Stat. 1026, c. 2285) ; and the défendants con- 
tend, and the court below held, that this filing charged the plaintiff 
and those under whom it claims with notice of that lease. Counsel 
for the plaintiff argue that this provision of the act of Congress was 
either rcjX'aled or superseded by the admission of the state of Okla- 
homa into the Union, and by the provisions of the Enabling Act of 
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Oklahoma, of the Constitution and of the Schedule to the Constitution 
of that State which became effective November 16, 1907, a few months 
after the act of Congress of March 1, 1907. This argument présents 
the second question in this case, the question whether or not the Act 
of March 1, 1907, was still in force when the plaintiff obtained its 
leases. 

When the act of March 1, 1907, was passed, and when the En- 
abling Act, the Constitution of Oklahoma, and the Schedule to it 
took effect, there were in force in the territory of Oklahoma, and 
since hâve remained in force in the state of Oklahoma, thèse provi- 
sions with référence to the exécution and record of instruments re- 
lating to real estate which may be found in sections 1154 and 1155, 
Revised Laws of Oklahoma 1910: 

"No deed, mortgage, contract, bond, lease or other Instrument, relating to 
real estate other than a lease for a period not exceeding one year and aceom- 
panied by actual possession, shall be valid as agalnst third persons unless 
acknowledged and recorded as herein providoil." Section 1154. 

"Every eonveyance of real property aeknowiedsed or approved, certltied 
and reeorded as prescribed by law from the tlme it is filed with tlie regîster 
of deeds for record is constructive notice of the contents thcreof to subsé- 
quent purchasers, mort gagées, cncumbraneers or creditors." Section 1155. 

The provisions of the Enabling Act, the Constitution, and the 
Schedule to it invoked, together with the statutes just recited, to 
nullify the provision of the act of Congress in question are thèse: 
Section 1 of the Enabling Act provides : 

"That nothing eontained in the said Constitution shall be construed to lirait 
or impair the rights of i>ersons or property pertaining to the Indians of said 
territories (so long as such rights shall remain unextinguished) or to lirait 
or to aftect the anthority of the government of the United States to make 
any law or régulation respecting snch Indians, their lands, property or other 
rights by treaties, agreement, law or otherwise, which it woiild hâve been 
compétent to make if this act had never been passed." 34 Statutes at Large, 
267 ; Revised Laws of Oklahoma of 1910, p. Ixxlii. 

Section 21 contains this clause: 

"And ail laws in force in the territory of Oklahoma at the time of the 
admission of said atate into the Union shall be in force throughout said state, 
except as modified or changed by this act or by the Constitution of the 
state, and the laws of the United States not locally inapplicable shall hâve 
the same force and effect wlthin suid state as elsewhere within the United 
States." 34 Statutes at Large, 277, 27S ; Revised Laws of Oklahoma 1910, 
p. Ixxviii. 

Section 2 of the Schedule to the Constitution of Oklahoma déclares 
that : 

"AU laws in force in the tei'rltory of Oklahoma at the time of tlie admis- 
sion of the state into the Union, which are not répugnant to this Constitution, 
and which are not locally inapplicable, shall be extended to and remaln in 
force in the state of Oklahoma until tbey expire by their o-.vn limitation or 
are altered or repealed by law." Kevised Laws of Oklahoma 1010, p. cxcix. 

But careful study of thèse provisions of the statutes, of the Enabling 
Act, and of the Constitution of Oklahoma and its Schedule, and a 
comparison of them with that part of the act of Congress of March 
1, 1907, which déclares that the filing of a lease witli the Indian agent 
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shall be deemed constructive notice, fails to convince that they either 
hâve or were intended to hâve the eflfect of repealing or superseding 
that provision. In the first place, none of them expressly or by the 
plain meaning of its terms repeals or modifies it or hmits its effect, 
and the légal presumption from this fact is that neither the United 
States nor the state intended so to do. In the second place, the 
subject-matter of the Indians, their lands, the allotment and distri- 
bution of those lands to the Indians in severalty, the leases, sales, 
deeds, and disposition by the allottees of their lands, the restrictions 
upon their aliénation thereof, the extent of the rights and privilèges 
of their lessees and claimants to this land, were and had been for 
more than a century within the exclusive jurisdiction of the United 
States and beyond the Jurisdiction of the states, except in cases where 
the United States had renounced or released its control, and the légal 
presumption, evidenced and sustained by section 1 of the Enabling 
Act, was and is that nation and state alike intended to maintain that 
relation and situation wherever they hâve not by the plain terms of 
their législation disclosed a contrary purpose. And no législation or 
action exhibiting such a purpose is perceived in the statutes, the En- 
abling Act, the Constitution or the Schedule, to which référence has 
been made. 

Again, the portion of the act of the United States of 1907 relating 
to the constructive notice given to subséquent purchasers and others, 
by the filing with the Indian agent of a lease of an allotment of In- 
dian land, was spécial législation, limited in its terms and efïect to a 
single subject, leases of Indian lands, and to a particular class of 
persons, those afïected by such leases, while the statutes of Oklahoma 
upon this subject of the constructive notice resulting from the rec- 
ordation of instruments relating to real estate were gênerai in their 
nature, treating of ail classes of such instruments and of ail classes 
of persons affected thereby. It is a cardinal rule of the construction 
of statutes that spécifie législation in relation to a particular class or 
subject is not affected by gênerai législation in regard to many classes 
or subjects, of which that covered by the spécifie législation is one, 
unless it clearly appears that the gênerai législation is so répugnant 
to the spécial législation that the legislators must be presumed to 
hâve intended thereby to modify or repeal it ; but the spécial and the 
gênerai législation must stand together, the former as the law of the 
particular class or subject, and the latter as the gênerai law upon 
oiher subjects or classes within its terms. State v. Stoll, 17 Wall. 425, 
436, 21 L. Ed. 650; Washington v. Miller, 235 U. S. 422, 427, 428, 
35 Sup. Ct. 119, 59 L. Ed. 295 ; Harris v. Bell, 250 Fed. 209, 216, 162 
C. C. A. 345; Stoneberg v. Morgan, 246 Fed. 98, 101, 158 C. C. A. 
324; Sweet v. United States, 228 Fed. 421, 427, 143 C. C. A. 3; Prid- 
dy V. Thompson, 204 Fed. 955, 958, 959, 123 C. C. A. 277, 280, 281 ; 
Christie Street Commission Co. v. United States, 136 Fed. 326, 333, 
69 C. C. A. 464, 471. If the portion of the act of March 1, 1907, 
relating to the constructive notice resulting from the filing of a lease 
of an allotment of Indian land, and the provisions of sections 1154 
and 1155 of the Revised Statutes of Oklahoma of 1910 had been 
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enacted by a législative body of the same state, they might hâve stood 
and hâve been enforced together under this rule. By so much the 
more should they and must they so stand and be enforced, now that 
the one is the act of the nation, which bas gênerai and exckisive 
jurisdiction of the suhject and class of which it treats, and the others 
are the acts of the state, which bas jurisdiction over ail similar sub- 
jects and classes, but none over this one. 

In the opinion of this court the portion of the act of Mardi I, 
1907, which relates to the constructive notice given to subséquent 
purchasers and others by the filing of a lease made by an allottee of 
an allotment of Indian land made by the United States, was neither 
repealed, annulled, nor modified by the subséquent admission of 
Oklahoma into the Union, by the recordation statutes of the territory 
or state found in Revised L,aws of Oklahoma of 1910, §§ 1154 and 
1155, bythe Enabling Act, the Constitution, or the Schedule to the 
Constitution of that state. And if upon an independent investigation 
of the questions in this case any doubt had remained, the clear, con- 
cise, and conclusive opinion of the Suprême Court of Oklahoma in 
Scioto Oil Co. V. O'Hern, 169 Pac. 483 would bave dispelled it. 

Let the decree below be affirmed, with costs against the appellant. 



RAYMER V. XETHERWOOD. 

(Circuit Court of Appeals, Seventh Circuit. Jaiuiary 7, 1919.) 

No. 2066. 

APPEAL AND EbROB <S=5273(11) MaTTERS I{EVIEWABI,E — EXCEPTION.S. 

Because of the dual functious of the trial Judse sltting without a jury, 
to détermine whether there is any substantial évidence to .sujtport one 
or the other party, and, if there is, thon, whether it preponderates on one 
or the other side, the request or motion to ad.iudge elther ail the issues or 
some spécifie issues in favor of the requesting party or against the adverse 
party, to be reviewable, must nialîe apparent tliat it is based speciflcally 
on the ground that there is no substantial évidence to sustain any other 
conclusion. 

Evans, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Western 
District of Wisconsin. 

Action by Harry C. Netherwood against Charles W. Raymer. There 
was a judgment for plaintiff (253 Fed. 515), and défendant brings 
error. Affirmed. 

Burr W. Jones, of Madison, Wis., for plaintiiï in error. 
John B. Sanborn, of Madison, Wis., for défendant in error. 

Before BAKER, MACK, and EVANS, Circuit Judges. 

MACK, Circuit Judge. A review of this case is challenged on the 
ground that no question of law is presented to us. 

The case was tried under a stipulation waiving a jury. At the 
conclusion of the évidence, défendant requested numerous findings of 

(g^^For other cases see same topic & KBY-NUMBER in ail Key-Nuuibered Dlgests & Indexes 
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evidentiary facts, and the conclusion of law therefrom that no contract 
had been consummated between the parties, and that the action should 
be dismissed. To the refusai to grant thèse requests, and to the find- 
ings of a contract, the breach thereof, and that plaintiff was entitled 
to judgment, défendant excepted. 

In Streeter v. Sanitary District of Chicago, 133 Fed. 124, 66 C. C. 
A. 190, Judge Jenkins carefully defined the reviewing power of this 
court. Expressions used in other opinions bave, however, caused 
some uncertainty as to the proper method of securing such a review. 
The confusion is apparently due to the failure to discriminate between 
the several functions of the trial judge, and to make clear on the 
record the exact questions presented to him by motions or requests. 

In a jury trial, under modem practice, a motion or request for a 
directed verdict challenges the right of the opponent to recover, on 
the ground that there is no substantial évidence which would support 
a verdict in bis favor. The correctness of the rnling thereon, if ex- 
cepted to, présents a question reviewable on writ of error. Clearly the 
like question, arising on trial without a jury, is reviewable, if in some 
way it be made clear that a similar ruling bas been requested. A re- 
quest or motion, whether for spécial or gênerai findings, or, if by de- 
fendant, for a dismissal of the action, and an exception to the refusai 
thereof, or an exception to the fîndings in favor of an opponent, is 
not, however, sufficient to raise the question. Such a request, mo- 
tion, or exception, without more, is the proper method of invoking or 
challenging the jury-supplanting function of the trial judge, to dé- 
termine whether one or the other side is sustained by a prépondérance 
of the évidence, a détermination not reviewable on writ of error in a 
fédéral appellate tribunal. 

Because of the dual function of the trial judge, sitting without a 
jury, to détermine both whether there is any substantial évidence to 
support one or the other party and also, if there is, then whether it 
preponderates on one or the other side, the request or motion to ad- 
judge either ail the issues or some S])ecific issues in favor of the re- 
questing party or against the adverse party, to be reviewable, must 
make apparent that it is based specifically upon the fîrst of thèse 
grounds, namely, that there is no suljstantial évidence to sustain any 
other conclusion. Then, and then only, as Judge Sanborn bas clearly 
pointed out in Wear v. Impérial Window Glass Co., 224 Fed. 60, 139 
C. C. A. 622 (8th C. C. A.), may the refusai of the trial judge to 
grant the request, if excepted to, be reviewed. 

In the instant case, no such spécifie ground for the requested fînd- 
ings and motion was alleged. 

Judgment afifîrmed. 

EVANS, Circuit Judge (dissenting). The extent to which the hold- 
ing goes in this case may be gathered only from a statement of the 
facts. 

Plaintifï brought this action for damages for alleged breach of con- 
tract. The contract, if any, grew out of two letters, one, written by 
défendant in California, which may well be called the offer ; the other, 
written by plaintiff at Madison, Wis., and termed the acceptance. 
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Whether the second letter was an acceptance of the offer found in the 
first was the sole disputed issue in the case. No question of f act, but 
simply one of law, was involved. Had a jury been drawn, the Dis- 
trict Court, in disposing of the action, would hâve been compelled to 
direct a verdict. 

Under thèse circumstances, it seems to me, it was the duty, as well 
as the privilège, of counsel to avoid the expense to litigants and to 
the government incident to a jury trial. On the other hand, the liti- 
gants' right to review the décision of the District Court should be as 
clear and as extensive as in case the idle formality of calling a jury 
was respected. 

In either case any adverse ruling in the course of the trial, to which 
exception was taken, should be subject to review upon writ of error. 
Section 649 R. S., section 1587, Comp. Stat., did not take from the liti- 
gants the right to review the rulings of the lower court. This sec- 
tion was intended to give litigants the right to waive jury trials in law 
actions, and to give to the findings of the court the force of a verdict 
of a jury. Rulings on questions of law, properly presented, were 
subject to review in such a trial, the same as in a case of a trial by 

Had a jury been présent, a motion to direct a verdict in defend- 
ant's favor would hâve saved the question hère sought to be reviewed. 
Without the jury, a motion to dismiss should, I think, préserve the 
same right. 

In the instant case, attorneys for plaintiff in error, following the 
Wisconsin state court practice, presented proposed findings of fact and 
conclusions of law. Their présentation constituted a request so to 
find. Defendant's attorneys did likewise. It was not a case where 
the court declined to make findings, but a case where the court, with 
proposed findings and conclusions from both sides, ail bearing on the 
single disputed issue heretofore stated, adopted the proposed or re- 
quested findings of plaintiff. To this ruling, as well as to the court's 
failure to adopt its requested findings, défendant duly and seasonably 
excepted. 

But défendant did more than merely request the court to make 
findings of facts and conclusions of law. At the conclusion of de- 
fendant's request the following appears: 

"That the court find that no contract was consumniated between the par- 
ties, and that the action should be dismissed, with costs in favor of défendant." 

Was not this a motion to dismiss? Certainly its équivalent. 
Whether counsel moves the court or requests the court to dismiss 
an action is quite immaterial. No déception occurs in either case. 
The court must hâve understood, and opposing counsel understood, 
defendant's position. He was demanding a dismissal of the action. 
Refusai to grant the request, motion, demand, or what it may be 
called, made with other requests or alone, should certainly, and I think 
does, raise a ruHng in the course of the trial, the correctness of which 
may be reviewed by an appellate court. See generally, upon this prop- 
osition, United States Fidelity & Guaranty Co. v. Board of Com'rs 
of Woodson County, Kan., 145 Fed. 144, 151, 76 C. C. A. 114; Felker, 
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V. First Nat. Bank of Cincinnati, Ohio, 196 Fed. 200, 202, 116 C._C. A. 
32; Humphreys v. Third Nat. Bank of Cincinnati, 75 Fed. 852, 21 
C. C. A. 538; United States v. Robertson, 183 Fed. 711, 106 C. C. A. 
149; Wear v. Impérial Window Glass Co., 224 Fed. 60, 139 C. C. A. 
622 ; Meyer & Chapman State Bank v. First National Bank of Cody,- 
24S Fed. 679, 681, 160 C. C. A. 579. 

I therefore dissent from the opinion of the majority of the court. 



CONSOLIDATION COAL CO. v. MARCUM. 

(Circuit Court of Appeals, Sixth Circuit. January 7, 1919.) 

No. 31(33. 

1. Master and Servant <S=328e(10), 289(1) — Action fob Injubt to Servant — 

Question for Jury. 

Issues of négligence and contritjutory négligence, In an action by a coal 
miner against the employer for personal Injury, held properly submitted 
to the jury. 

2. Masteb and Servant ©=146— Rules of Mining Company — Waiveh. 

A rule of a mlnlng company, requlring operators of cutting machines to 
Sound the roof of their worlving place before beginnlng worlj, and to 
prop It If évidence of wealiness is found, may be walved by the company 
by employlng a separate force to prépare safe places for the machines 
to work. 

In Error to the District Court of the United States for the Eastern 
District of Kentucky. 

Action at law by L,. A. Marcum against the Consolidation Coal Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

Ed. C. O'Rear, of Frankfort, Ky., for plaintiff in error. 
John W. Woods, of Ashland, Ky., for défendant in error. 

Before WARRINGTON and DENISON, Circuit Judges, and Mc- 
CADL, District Judge. 

WARRINGTON, Circuit Judge. Marcum recovered verdict and 
judgment against the coal company for personal injuries sustained 
while operating a coal-cutting machine for the company in one of its 
mines. Reversai is sought because of refusai to direct a verdict at 
the close of the testimony. Thus the only question for décision is 
whether the évidence was sufficient to justify submission of the cause 
to the jury. 

[1] The injury occurred April 15, 1914, at Van Lear, Ky., in room 
12 of mine 153, and was caused by the fall of a portion of the roof. 
The height of the room was between 4^/2 and 5 feet, and, according to 
plaintifî's testimony, the room was 22 feet wide and 250 feet long. 
The testimony substantially shows that the material of the roof was 
slate, though several witnesses say it was sandstone. The room was 
opened by mining and removing the coal probably a year prior to the 
injury, and the roof was meanwhile supported by numerous posts. 
The effect of this exposure to the air was to weaken the roof. 

<g=>Por other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Under thèse conditions the company determined to make further 
removal of coal from one side of the room. Plaintifï and his assistant, 
who were operating a Sulhvan electric-driven short-wall coal-cutting 
machine in another portion of the mine, were directed by the foreman 
and assistant foreman of the company to remove the machine to room 
12 and to proceed with the cutting of coal. Some delay intervened, 
because the room had not been placed in suitable condition for such 
work. The company had in its employ another set of men who under 
direction of the foreman and assistant foreman were required, for 
example, to put a room of this kind in proper condition for the cutting 
of coal by a power-driven machine, and the company through its 
assistant foreman and the men used for that purpose undertook so to 
prépare room 12. This involved cleaning the room, removing props, 
and, if necessary, substituting other means of supporting the roof in 
order to furnish sufficient space and to make the place reasonably 
safe, for bringing in and operating the coal-cutting machine. 

Plaintifï and his assistant, however, were not satisfied that the 
place liad been put in fit condition. Tlie company caused further work 
to be donc in the room ; and there is testimony tending to show that 
its assistant foreman, Carmack, then told plaintiff the room was "in 
condition to eut," "in good shape," and peremptorily ordered him 
to do the work or leave the employ of the company. Plaintiff and his 
assistant then examined tlie room themselves, inchiding sounding the 
roof, and became satisficd, thougli plaintiff testifies that he did not 
make as careful an examination as he would hâve made if he "had not 
had assurance from the (assistant) foreman that it was in a safe con- 
dition and had been fixed" ; and relying, as he further in effect testifies, 
on Carmack's représentation and yielding to the peremptory order, 
plaintiff with his assistant took the machine into the room and began 
to eut the coal. They continued the work between 20 and 30 minutes, 
driving the cutter into the coal about 5 feet and along its face from 8 
to 12 feet, when plaintiff received his injury. 

The pleadings présent issues of négligence of the défendant and 
contributory négligence of the plaintiff, and thus involve the relative 
duties of the parties. The rule in a case like this is that a primary and 
nondelegable duty rests upon the employer to exercise reasonable care 
in furnishing the employé with a reasonably safe place to work. 
Dasher v. Hocking Mining Co., 212 Fed. 628, 631, 632, 129 C. C. A. 
164 (C. C. A. 6). True, as the décision states, there are certain excep- 
tions to the rule ; and an exception is hère urged under a claim that a 
custom existed at this mine which imposed the duty on the plaintiff 
himself to make the place safe, and, further, that the character of the 
work was such that its progress wrought changes in the condition of 
the place. The custom so claimed is inconsistent with the company's 
maintenance of a separate force of men, under direction of its fore- 
man and assistant foreman, to prépare places of the kind in question 
for the work of coal cutting, and also with what the company actually 
did through thèse agcncies toward placing room 12 in fit condition 
for the work. Besides, there is conflict in the testimony as to the 
existence of such a custom, and also as to causing any material change 
in the condition of the room either by installing the machine or by the 
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negligible time of opération and amount of work donc prior to the 
injury. The most then that can be said of the exceptions reUed on is 
that they presented questions of fact. 

[2] Reliance, moreover, is placed upon a rule of the company: 

"Machine runners and their helpers nre instructed to carefully Sound the 
roof of thoir working phice before beginnln;; work, and if any évidence of 
wealaiess is foiind in the roof, extra props muât be set on each side of the 
machine and continued across the face of the room as the machine board is 
moved." 

Marcum did not remember to hâve read the rule. Whether the rule 
was known to him or not, it happened that the examination he made of 
room 12 before bringing in the machine was in practical effect a com- 
pliance with the terms of the rule, so far as it can be applicable to this 
case. Botli plaintifif and his assistant, as we hâve already said, sound- 
ed the roof of the room before beginning their work and without find- 
ing évidence of weakness. The rule does not require machine runners 
and helpers to put in place extra props, unless "évidence of weakness 
is found in the roof." Furthermore, the practice of the company to 
undertake through other agencies to provide safe places to work would 
indicate, and such seems to be the effect of the testimony, that it had 
not enforced nor relied on, but rather had waived the rule. As was 
said in Eagle Coal Co. v. Patrick, Administrator, 161 Ky. 333, 337, 
170 S. W. 960, 962: 

"Rules may be abrogated by failure to enforce ol)odience thcreto, or they 
may be waived by the mine operator departing tlierefrom in the conduct of tlie 
opération.'' 

There is testimony, however, tending to show that before plaintiiï 
entered upon the work the company knew the roof was unsafe. Thus, 
according to some of the testimony, while the men regularly used for 
the purpose were engaged in removing props from room 12 and other- 
wise preparing it for the work of this coal cutting, they discovered sev- 
eral cracks in the roof and near the portion which subsequently fell 
upon plaintiff; they discussed the advisability of using a "header" or 
"cross-bar" to support this portion of the roof; apparently the plan 
would bave been adopted if the necessary timber had been at hand ; it 
was 250 feet away and a mule was available for drawing it to the 
place. A header consists of timber from 4 to 6 inches square and from 
10 to 12 feet in length ; it is placed across the weak portion of a roof, 
and an upright post is wedged under each end to sustain it ; and thus 
space is obtained for operating the coal-cutting machine. In denying 
the motion for new trial, Judge Cochran said of the failure to provide 
headers : 

"It seems to me that the situation callod for the roof being suppoi-ted by 
headers, and tliat it was gross carelessiiess not to so support it." 

The charge of the court was clear and comprehensive ; this is true 
also of the opinion rendered in denying the motion ; and while we rec- 
ognize the force of the learned counsel's argument for reversai, we can- 
not think the conclusion reached below can rightfully be disturbed. 

Judgment affirmed, with costs. 
257 F.— 19 
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EOSS V. SCHOOLBY. 

(Circuit Court of Appeals, Seventh Circuit. January 7, 1919.) 

No. 2G03. 

1. Statutes <©=3208, 211, 221 — Construction — Intent. 

If a législative intent can unmistakably be gathered from title, con- 
text, and comnion knowledge, it is as much a part of the act as if it were 
written eut in the clearest words. 

2. Mastbb and Servant ®=>111(1) — Fedeeal Safety Appliance Act. 

In the Safety Appliance Act (Comp. St. §§ 8fi05, SGi:5, 8617) It is Im- 
plled that a rallroad is liable in a private suit for an employé's injury or 
death resultlng from a violation thereof. 

3. Négligence <S=>6— Violation dp Statute. 

Every person for vs^hose protection a statute sets up a partlcular stand- 
ard of eonduct Is entitled to compensation for damages suffered through 
violation of that statute. 

4. Commerce <®=58(6), 27(5) — Fedekal Safety Appliance Act — Effect of 

State Compensation Acts. 

Inasmuch as Congress has created the llabillty for damages for in- 
juries or death resultlng from violation of the Safety Appliance Act 
(Comp. St. §1 8005, 8613, 8617), no state Législature can alter or impair 
the fédéral right by passlng compensation acts, and an injured employé is 
entitled to recover under the Safety Appliance Act, although at the mo- 
ment of the injury he was not engaged in Interstate commerce ; the con- 
gressional power called into play belng the power to prescribe the equip- 
ment of Interstate carriers for protection of ail persons upon such roads, 
regardless of thelr participation in Interstate commerce. 

In Error to the District Court of the United States for the East- 
ern District of Illinois. 

Action by Pearl I. Schooley, administratrix of the estate of Otto 
Schooley, deceased, against Walter L. Ross, as receiver of the Toledo, 
St. Louis & Western Railroad Company. Judgment for plaintifï, an'd 
défendant brings error. Affirmed. 

Certiorari denied 249 U. S. , 39 Sup. Ct. 390, 63 L. Ed. . 

C. E. Pope, of East St. Louis, 111., for plaintiff in error. 
David K. Tone and Morse Ives, both of Chicago, 111., for défendant 
in error. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

BAKER, Circuit Judge. Schooley, a brakeman on plaintiff in er- 
ror's interstate railroad, met bis death in Illinois by reason of defec- 
tive couplers. Défendant in error recovered judgment for damages 
on account of the violation of the fédéral Safety Appliance Act. U. S. 
Comp. Stat. §§ 8605, 8613, 8617. 

Because défendant in error omitted to aver and prove that décè- 
dent at the time of his injury was engaged in interstate commerce, the 
contention is made that the exclusive right and remedy are under the 
Illinois Workmen's Compensation Act, which was in force at the time 
of the accident. Hurd's 111. Rev. Stat. 1916, c. 48. 

If the accident had occurred while décèdent was working in inter- 

(gx^jFor otlier cases see same topic & KEY-NUMBBR in ail Key-Numberetl Digests & Indexes 
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State commerce, plaîntiff in error admits that the administratrix could 
hâve recovered for the violation of the Safety AppHance Act by reason 
of the express déclarations of the fédéral Employers' Liability Act. U. 
S. Comp. Stat. § 8657. 

[1] The pôle star of statutory construction is the législative intent. 
If a législative intent can unmistakably be gathered from title, text, 
context, and the background of common knowledge, it is as much a 
part of the act as if it were ail written eut in the clearest words. 

[2,3] Liability to priv^te suit for resulting injury or death is ex- 
pressly declared in the Employers' Liability Act. In the Safety AppH- 
ance Act it is implied from the known frightful loss of lives and limbs 
due to the old link-and-pin couplings and defective automatic couplers ; 
from the purpose stated in the title "to promote the safety of employés 
and travelers"; from the effect of the payment of damages as a spur 
to observance ; from the direction to courts contained in section 8 of 
the act of 1893 (Comp. St. § 8612) that an injured employé "shall not 
be deemed to hâve assumed the risk" ; from the proviso in section 4 of 
the supplemental act of 1910 (Comp. St. § 8621) in relation to "liability 
in any remédiai action for the death or injury of any railroad em- 
ployé" ; and especially from the premise that the legislators had in mind 
the immémorial rule that every person for whose protection a statute 
sets up a particular standard of conduct is entitled to compensation for 
damages suffered through violation of that statute. 

Under the Employers' Liability Act there is no need to count upon 
any state statute creating a liability for wrongful death, because that 
liability was expressly stated by the Congress. Inasmuch as the same 
législative intent respecting liability is found in the Safety AppHance 
Act, the same resuit follows. 

Recovery for wrongful death under the Employers' Liability Act is 
for the benefit of the next of kin, but the action can be brought only 
by the administrator ; and as there is no fédéral machinery for appoint- 
ing administrators, resort in that respect must be had to state busi- 
ness. But that necessity is of no greater conséquence under the Safety 
AppHance Act. 

[4] Inasmuch as the Congress has created the liability for damages 
for injury or death resulting from violation of the Safety Appliance 
Act, no state Législature can alter or impair the fédéral right by pass- 
ing compensation acts. 

It is immaterial whether the injured employé was at the moment en- 
gaged in Interstate or intrastate commerce, because the congressional 
power that was called into play was the power to prescribe the equip- 
ment of Interstate carriers for the protection of ail persons upon such 
roads, both employés and travelers, regardless of their participation in 
Interstate commerce. A state Législature, therefore, has no more pow- 
er to curtail the fédéral right of an employé than of a traveler. 

What effect a state compensation law has upon the right under the 
Safety Appliance Act of an employé, who was injured through defec- 
tive appliances while coupling intrastate cars on an interstate railroad, 
has not been directiy involved in any case in the Suprême Court cited 
by counsel or fovmd by us. But our conclusion, which rejects a resuit 
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that would make the operativeness of the act dépendent upon the légis- 
lative wills of the several states, and which aligns that act with the 
Employers' Liability Act in substantive and procédural effect, is sup- 
ported by oiir understanding of Schlemmer v. Bufïalo, etc., Ry. Co., 
205 U. S. 1, 27 Sup. Ct. 407, 51 L. Ed. 681 ; St. Louis, etc., Rv. Co. v. 
Taylor, 210 U. S. 281, 28 Sup. Ct. 616, 52 L. Ed. 1061 ; Deîk v. St. 
Louis, etc., Ry. Co., 220 U. S. 580, 31 Sup. Ct. 617, 55 L. Ed. 590; 
North Carolina Ry. Co. v. Zachary, 232 U. S. 248, 34 Sup. Ct. 305, 58 
L. Ed. 591, Ann. Cas. 1914C, 159; Southern Ry. Co. v. R. R. Corn. 
Ind., 236 U. S. 439, 35 Sup. Ct. 304, 59 L. Ed.'661 ; Texas, etc., Ry. Co. 
V. Rigsby, 241 U. S. 33, 33 Sup. Ct. 482, 60 L. Ed. 874; New York, 
etc., Ry. Co. v. Winfield, 244 U. S. 147, 37 Sup. Ct. 546, 61 L. Ed. 
1045, L. R. A. 1918C, 439, Ann. Cas. 1917D, 1139. And we find noth- 
ing in Minneapolis, etc., Ry. Co. v. Popplar, 237 U. S. 369, 35 Sup. Ct. 
609, 59 L. Ed. 1000; New York, etc., Ry. Co. v. White, 243 U. S. 188, 
37 Sup. Ct. 247, 61 L. Ed. 667, L. R. A. 1917D, 1, Ann. Cas. 1917D, 
629; or Louisville & Nashville R. R. Co. v. Layton, 243 U. S. 617, 37 
Sup. Ct. 456, 61 L. Ed. 931, cited by plaintiff in error, that constrains 
us to a différent conclusion. 
The judgment is a£6rmed. 



BANK OF COMMERCE & SAVINGS v. MATTHEWS. 

In re MATTHEWS. 

(Circuit Court of Appeals, Seveiith Circuit. .Jiinuary 21, 1919. Echearing 

Beuied Mardi 4, 1919.) 

No. 2057. 

1. Bankruptcy ®=3407(5) — Biscuabob — Money Obtained et Means of a 

Material False Statement in Writing. 

Crédit exteuded to a bsinkrupt by a bauk through its cashler, wlio 
Ivuew that tlie biinkrupt was then insolveiit, and who was actlng solely 
in hls owu and the bankrupt's interest, was fraudaient and voldable, 
and the bank was not bouiul by its cashior's fraud, and could clalm that 
tlie money was obtained by nieans of a material taise statement in 
writing as to money not checked eut, where the dlrectors of the bank 
examined note signed by bankriii>t and false financlal statemeut attaclied 
tliereto, and, relylng thercupon, approved the loan. 

2. Bankruptcy <®=:546S — Questions of Fact— lÎEJrANDiNG Case. 

On appeal from an order dlscharglng a bankrupt over an objection 
that the bankrupt had obtained money by in(<ans of a materlally false 
statement In writing, where it was found that the niaster had erred in 
finding that the false statement was not relied upon by the bank iu 
extendlng the crédit, and it apjieared the master had made no flnding as 
to whether the statement in writing was known to be false by tlie bank- 
rupt, a finding by the trial judge from the prlnted record that the 
bankrupt did not read Oie statement or know its contents will not be 
allowed to stand, and the order of discharge will be reversed, so that 
the uneontradicted testimony of the bankrupt to such effect can be 
heard and its truth decided upon an observation of the wltness, as well 
as upon his testimony. 

^z^jFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests &. Indexes 
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Appeal f rom the District Court of the United States for the Eastern 
District of Illinois. 

In the matter of Walter S. Matthews, bankrupt. From an order 
discharging the bankrupt, the Bank of Commerce & Savings appeals. 
Reversed and remanded. 

Charles R. Brown, of Chicago, 111., for appellant. 
A. B. Dennis, of Danville, 111., for appellee. 

Before BAKER, MACK, and EVANS, Circuit Judges. 

MACK, Circuit Judge. Discharge was granted appellee over ap- 
pellant's objection alleging in substance that he had obtained certain 
money by means of a materially false statement in writing made by 
him to it for the purpose of obtaining the crédit from it. 

The spécial master, finding that the statement was not relied upon 
by the bank in extending the crédit, recommended for this reason that 
the objection be overruled and the discharge granted. The District 
Judge, in approving the report and granting the discharge, based his 
conclusions upon his finding from the évidence that the bankrupt did 
not read the statement or know its contents, that he relied entirely up- 
on the bank cashier to prépare a correct statement, and that, while 
the statement was untrue, the bankrupt had no intention of signing 
the false statement. 

The undisputed facts as disclosed by the record are that the bank 
cashier, who, some time after the loan was made, absconded, had 
been the bankrupt's tînancial agent and was better acquainted with 
his aiïairs than the bankrupt himself. He alone acted, so far as the 
bank was concerned, in the granting of the loan. No one else was 
consulted. While the loan was made on a note of $5,000 signed by 
the bankrupt, only $1,500 of it was intended for or inured to the 
latter's benefit. The other $3,500 went to the cashier. The cashier 
prepared the financial statement which he had the bankrupt sign at 
the time that the $5,000 note was signed, telling him that it was a 
mère matter of form and that he himself would put up bank stock as 
collatéral. 

The bankrupt testified that he had not read the statement, did not 
know its contents, acted entirely and cornpletely in reliance upon the 
cashier (whose real character at that time had not been discovered), 
and that, if he had known the contents of the statement, he would 
not hâve signed it. 

[f] 1. if the money had been paid ont at the tin:e the note was 
executed, the conclusion of the spécial master that the loan was not 
made in reliance upon the statement would be sound. But the mon- 
ey was not then paid; the bank mercly extended a crédit to the bank- 
rupt on its books. This crédit, thus obtained through the cashier, 
who knew that the bankrupt was then insolvent, and who was act- 
ing solely in his own and the bankrupt's interest, was fraudulent and 
voidable. The bank under thèse circumstances was not bound by its 
cashier's fraud. 

Subsequently, and before ail of the money had been checked out 
by the bankrupt, the directors examined the note, the fînancial state- 
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ment attached thereto, and thereupon, clearly in reliance upon the 
false financial statement, approved the loan. The remaining unused 
crédit subsequently checked out was therefore clearly extended at 
that time in reliance upori the statement. The master's finding is 
therefore erroneous. 

[2] 2. Exception was taken to the master's report on the ground 
that he f ailed to find that the bankrupt knew that the statement made 
by him was false, and that it was intentionally so made. The master 
alone saw the witnesses. The détermination of this question depend- 
ed upon his judgment as to the credibility of th'e bankrupt. The 
bankrupt's direct statement as to the facts bearing thereon was not 
contradicted. If, seeing and hearing him, the master believed his 
story, a finding that the statement was not knowingly and intention- 
ally false would hâve been proper; but, on the other hand, if the 
master did not find the bankrupt's testimony to be crédible in this re- 
spect, the contrary finding would hâve been proper. We should hâve 
felt ourselves bound under ail of the circumstances by the master's 
conclusion of facts on this point. 

Under modem practice, as sanctioned by the new ruîes in equity, 
testimony is ordinarily taken orally instead of by déposition. A bet- 
ter opportunity is thus afforded to détermine questions of fact dé- 
pendent upon the veracity and credibility of witnesses. In this case, 
the trial judge, who found this ultimate fact in accordance with the 
bankrupt's testimony, did not hâve this opportunity. While we can- 
not say from the printed record that his conclusion is erroneous, 
nevertheless, in our judgment, full and complète justice can be donc 
to ail parties only if the finding be based upon an observation of the 
witnesses as well as upon the testimony. 

The order will therefore be reversed, and the cause remanded to 
the District Court, with direction either to remit the matter again 
to the master for further report and findings on the évidence taken 
heretofore, together with such additional évidence as he may deem it 
proper to permit either party to présent, or to take testimony in the 
District Court upon the question of the bankrupt's knowledge and 
intent. 



GOFF V. UNITED STATES. 

(Circuit Court of Appeals, Eightli Circuit. Mardi 22, 1916.) 

No. 5110. 

1. Obiminal IjAW (©=3563 — Sufficiency of Evidence— Proof of Corpus De- 

LICTI. 

Evidence held iiisufflcient to sustain a conviction wliere, aside froni 
statements made by defenfiant before his arrest, It was as consistent 
with the commission of a différent offense as wltii tliat of the crime 
charged. 

2. Criminal Law ®=>535(1) — Déclarations bï Accused— Necessity of Cob- 

roboration. 

A conviction on statements of the défendant will not be sustained wlth- 
out corroborative proof of the corpus delictl. 

<g;:3For other cases see same topic & KEY-NUMBER ia ail Key-Numbered Dlgests & ladexes 
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3. Indians <S=>3S(5) — Ixtboducing Intoxicating Liquors into Indian 
OouNTEY IN Interstate Commerce— Evidence. 

The provision of Act Slay 18, 1916, making the possession of intox- 
icating liquor in tlio Indian eountry prima faeie évidence of its unlaw- 
ful introduction, does uot apply wiiere tlie cliarge is the carrying of 
liquor frora outside the state of Oklahoma into that part which was 
formerly Indian Territory. 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma; Joseph W. Woodrough, Judge. 

Criminal prosecution by the United States against R. E. Goflf. Judg- 
ment of conviction, and défendant brings error. Reversed. 

Frank Lee, of Muskogee, Okl. (J. C. Denton, of Muskogee, 0kl., 
on the brief), for plaintiff in error. 

C. W. Miller, Sp. Asst. U. S. Atty., of Muskogee, Okl. (W. P. Mc- 
Ginnis, U. S. Atty., of Muskogee, Okl., on the brief), for the United 
States. 

Before HOOK and STONE, Circuit Judges, and WADE, District 
Judge. 

WADE, District Judge. Défendant was indicted for, and convicted 
of, the crime of introducing liquor from without the state into that 
part of the state of Oklahoma which was formerly Indian Territory. 
He was found by officers in Nowata, Okl., traveling in a Ford car 
equipped with a false bottom, having concealed in and about the car 
more than 280 pints of whisky and some béer. The indictment 
charged only that défendant "did introduce and carry into the county 
and district aforesaid, from without the state of Oklahoma," liquor 
found in his possession. 

At the close of the évidence ofïered by the government, the de- 
fendant demurred to the évidence as insufificient to prove the crime 
charged, for the reason that the corpus delicti was not established, 
which demurrer was overruled, the défendant excepting. The défend- 
ant ofïered no évidence, the case was argued, the jury instructed, and 
a verdict of guilty returned. 

[1] 1. The défendant by this appeal renews his contention that 
there was no évidence ofïered by the government, aside from the 
proven statements of the défendant, tending to prove that the liquor 
found in the custody of the défendant, was in fact brought into the 
state, and it is insisted that the statements or admissions made by the 
défendant are not alone sufficient to establish such fact. 

Two -éléments are involved in the offense charged: (I) That the 
liquor was in fact brought into Oklahoma from some point without 
the state ; and (2) that the défendant was the person who brought it 
in. A careful examination of the record disdoses no fact or cir- 
cumstance, aside from the statements of the défendant at the time 
of his arrest, tending to show that the liquor was introduced into the 
state at the time alleged by any one. 

Nowata, where the défendant was apprehended, is located about 
24 miles from the Kansas line, and at least twice that far from the 
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Missouri line. The careful concealment of liquor in a car with a false 
bottom was just as consistent with ordinary "bootlegging" as with 
introducing. There is proof that there was a large stock of liquor 
about this time at South Coffeyville, 0kl. If, as suggested by counsel 
(though without any compétent évidence to sustain such contention), 
the défendant procured the liquor at South Coffeyville with the pur- 
pose of retailing it in the state, his plan for concealment vi'ould prob- 
ably be just as ingeniously devised, and his mode and direction of 
travel would probably hâve been the same. 

There is no attempt to prove that there were not dozens of other 
places in that part of the state where the supply could hâve been ob- 
tained. The facts and circumstances (aside from the statements of 
the défendant) being just as consistent with guilt of some other of- 
fense, it cannot be held sufficient as proof of the particular offense 
charged. 

[2] The défendant first stated to the officers that he was traveling 
from his home in Pittsburg, Kan. ; but, after the liquor was discov- 
ered, he stated that he came from Joplin, Mo., and was on his way to 
Tulsa, 0kl. The rule of this court as to the effect of statements or 
confessions, in establishing the corpus delicti, is as follows : 

"A conviction upon extrajudleial coufesslon, or acts or déclarations of a 
pi-isoner, will not be sustained, witliout corroborative proof that the property 
was in fact stolen." Xaftzger v. United States, 200 i'ed. 494, 118 O. C. A. 

598. 

See, also, 4 Chamberlayne, Evidence, § 1600. 

We do not hold that déclarations of a party may not be consid- 
ered in finding the corpus delicti; but, standing alone, they are 
insufïîcient, and other facts and circumstances cannot be said to be 
corroborative, when they point as directly to some other offense as 
they do to the crime charged. 

[3] 2. Counsel for the government insist that possession of liquor 
in Oklahoma is by act of Congress of May 18, 1916, "prima facie 
évidence of unlawful introduction." 39 Stat. 123, c. 125. This court 
bas already ruled adversely to this contention. Chambliss v. United 
States, 218 Fed. 154, 132 C. C. A. 112; Sellers v. United States, 222 
Ped. 1023, 137 C. C. A. 666; Lewellen v. United States, 223 Fed. 18, 
138 C. C. A. 432. And furthermore the case was not tried upon this 
theory. 

The case is reversed and remanded to the District Court, with direc- 
tions that a new trial be granted. 
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AMERICAN OAK & FOUNDRY CO. v. ROCHA. 

(Circuit Court of Appeals, Kighth Circuit. March 24, 19iy. Reliearing Denled 

May 21, 1019.) 

No. 5227. 

Masteb and Servant ©:=1S5(27)— Mastek's LiABtwTy for In.tuky to Servant 
— Safe Place to Work. 

Where plaiiitllT was at work uiidcr n car, which lind been raiscd from 
Its trueks and bhjcked up, liis ciniiloyor owed loin a poKillve duty to 
warn liim beforc the car was iiiovcd, wliich could not be dele?j;ated to 
aiiotlicr cniployc, .so n^ (o rclicve itselt fro;ii liability for its uesli- 
geiico resiiltiiif,' in iilaiiitiff's injury. 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; Jacob Trieber, Judge. 

Action at law by Saro])ia Rocha against the American Car & Foundry 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

Wilham R. Gentry, of St. Louis, Mo. (M. 1". Watts and Edwin W. 
Lee, both of St. Louis, Mo., and G. A. Orth, of New York City, on the 
brief j, for plaintiff in error. 

Edward W. Foriste! and Jesse T. Friday, both of St. Louis, Mo., for 
défendant in error. 

Before CARLAND and STONE, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. Rocha sued the foundry company to re- 
cover damages for personal injuries alleged to bave been caused by the 
négligence of the latter. The plaintiff recovered a verdict, and de- 
fendant assigns error. 

The only évidence introduced was that of the plaintiff. It showed 
that on the 17th day of May, 1917, the plaintiff, while in the employ 
of the défendant, was directed by a foreman to go under a railroad 
car, which had been raised from its trueks and was resting on some 
blocks, to tighten up some bolts and nuts. While the plaintiff was par- 
tially under the car, with bis left leg over one of the axles of the truck, 
the foreman, without any warning to the plaintiff, caused the car to 
be moved by a derrick or hoisting machine. The movement caused the 
car to f ail upon plaintiff, thereby breaking one of his legs. Counsel for 
défendant moved for a directed vei'dict in its favor, upon the ground 
that the foreman was a fellow servant of the plaintiff, for whose négli- 
gence the défendant was not liable. The same point was raised in other 
ways. This is the only question specified and discussed in the briefs of 
counsel. 

The plaintiff's pétition in substance alleged that the défendant was 
négligent in ordering the plaintiff under the car and in moving the same 
while he was still under the car without warning. The defendant's 
answer denied négligence and pleaded contributory négligence. The 
défense of fellow .servant was not pleaded. We think it is immaterial 
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whether the foreman vvas a fellow servant of the plaintifï or not. In a 
case like the présent it was tlie positive duty of the défendant to warn 
the plaintifï that the car was about to be moved. This duty could not 
be delegated to the foreman by the défendant, so as to relieve itself of 
liabiHty for his neghgence. 

We do not deeni it necessary to cite authority in support of a cule 
so well established. 

The judgment below is affirmed. 



McDOWELI. V. UNITED STATES. 

'(Circuit C!ourt of Appeals, Eighth Circuit. Aprll 15, 1919.) 

No. 5218. 

Ceiminal Law <S=>753(1) — Tbial i®=>178 — Motion for Dieected Verdict — 
Effect. 

It Is the practlce In the Eiglith circuit to regard a gênerai motion or 
request for a dlrected verdict, in eitlier a civil or crimlnal case, as chal- 
lenging the légal sufllciency of the évidence for a contrary conclusion. 

In Error to the District Court of the United States for the District 
of North Dakota; Martin J. Wade, Judge. 

Criminal prosecution by the United States against James McDowell. 
Judgment of conviction, and défendant brings error. Reversed. 

Sullivan & Sullivan, of Mandan, N. D., and E. T. Burke, of Bis- 
marck, N. D., for plaintifï in error. , 

Melvin A. Hildreth, U. S. Atty., of Fargo, N. D. (John Carmody, 
Asst. U. S. Atty., of Fargo, N. D., on the brief), for the United States. 

Before HOOK and CARLAND, Circuit Judges. 

HOOK, Circuit Judge. James McDowell was convicted of perjury 
at the trial of one Joseph Couture for stealing a horse belonging to the 
United States. A writ of error in Couture's case was recently dis- 
posed of by this court. C. C. A. , 256 Fed. 525. At the conclu- 
sion of the évidence in this case, McDowell asked the court to direct 
the jury to acquit him. The déniai of the request is assigned as error. 

The bill of exceptions certified as containing ail the évidence at the 
trial whoUy fails to show false swearing by the accused. In fact, it 
does not appear that he even testified at the trial of Couture. Doubt- 
less with this in mind, counsel for the government say that, as no 
grounds appear in the motion for a directed verdict, it will be presumed 
that there was sufficient évidence of guilt. Our practice has been to 
regard a gênerai motion or request for a directed verdict as challeng- 
ing the légal suiïiciency of the évidence for a contrary conclusion, and 
we are constantly applying it. It is in harmony with the practice in 
the Sixth circuit (Louisville & N. R. Co. v. Womack, 97 C. C. A. 559, 
566, 173 Fed. 752, 759), though not with that in the Seventh circuit 
(Adams v. Shirk, 43 C. C. A. 407, 104 Fed. 54). Counsel argue the 
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question whether the theft of the horse which was bought by or for an 
Indian was, in view of certain spécial circumstances and conditions, 
a theft of "property of the United States" within the meaning of the 
statute (section 47, Pénal Code [Act March 4, 1909, c. 321, 35 Stat. 
1097; Comp. St. § 10214]) under which Couture was prosecuted, but 
in the state of the record we do not think we should consider it. 

The sentence is reversed, and the cause is remanded for a new trial. 



BOATMEN'S BANK' v. IxAWS et al. 

In re BRYANT, GORE & BOWMAN SALES CO. 

(Circuit Court of Appeals, Eighth Circuit. March 19, 1919.) 

No. 197. 

Bankeuptcy <S=>326 — Claim of Stockholdeb — Stock ijABiLrrT — Set-Ofp. 
Where a créditer stoekholder of a banlirupt corporation liad a claim 
against the banlîrupt for $20,853.94, and his indebtedness on his stock was 
$10,000, for which amount corporation's trustée in bankruptcy recovered 
judgment, after which the stoekholder was himself adjudged a bankrupt, 
his assignée could not hâve the amount of the judgment credited on the 
amount of the assigned claim and divldends on the balance of the claim 
paid to it, but dividends on such claim were first applicable on the judg- 
ment untll that should be extinguished, and then, if there were other divi- 
dends, they were applicable to payraent of the claim. 

Pétition to Revise Order of the District Court of the United States 
for the Eastern District of Missouri ; John C. Pollock, Judge. 

In the matter of the Bryant, Gore & Bowman Sales Company, bank- 
rupt. Pétition by the Boatmen's Bank against C. R. Laws and others, 
trustées, etc., to revise order of District Court. Pétition denied. 

Sears Lehmann, of St. Louis, Mo. (Lehmann & Lehmann, of St. 
Louis, Mo., on the brief), for petitioner. 

Lee Grant, of St. Louis, Mo. (Grjint & Grant, of St. Louis, Mo., on 
the brief), for respondents. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. This case will be considered on the pé- 
tition to revise. The respondents, as trustées of the estate of Bryant, 
Gore & Bowman Sales Company, a bankrupt, obtained a judgment 
against one E. M. Bowman for a stock liability as a member of said 
Company, in the sum of $10,000. Bowman had a claim against the 
bankrupt duly proved and allowed in the sum of $20,853.94. He as- 
signed his claim to the petitioner. After the judgment was obtained 
against Bowman, he was adjudged a bankrupt, and his estate paid no 
dividends. The référée refuses to pay to petitioner any dividends, 
arising from the administration of the estate of the Sales Company 
on the Bowman claim, until sufficient of said dividends hâve been ap- 
plied on the judgment against Bowman to extinguish the same. 
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Petitioner claims that the amonnt of the Bowman judgment should 
be credited on the amount of its claim as assignée of Bowman and 
the dividends arising on the balance of the claim, should be paid to it. 
In Moise v. Scheibel, 245 Fed. 546, 157 C. C. A. 658, this court decided 
that no dividends should be paid on the claim of Moise until his stock 
liability should be ascertained and paid. The proceedings in bank- 
ruptcy are to be conducted upon équitable principles. 

The judgment against Bowman is an asset belonging to ail the cred- 
itors of the bankrupt estate. The trustées cannot use it to pay one 
creditor. The only équitable way to proceed is to require the pay- 
ment of the Bowman judgment into the estate and then distribute 
the proceeds between ail creditors. Bowman being insolvent, the only 
method left is to apply dividends arising upon the Bowman claim to 
the payment of the Bowman judgment until it shall be paid, and then, 
if there are other dividends, they should be applied to the claim of 
petitioner. The case of Kiskadden v. Steinle, 203 Fed. 375, 121 C. 
C. A. 559, is the only case cited in support of the pétition to revise. 
So far as that décision is applicable to the question hère involved it is 
in line with the conclusion hère reached. It plainly décides that the 
claim of a creditor stockholder should not even be allowed until his 
indebtedness to the bankrupt has been collected by plenary suit. The 
opinion also states that if the indebtedness of the creditor stockholder 
cannot be collected, then the creditor's claim may be reduced by the 
amount of the debt ; but this is far from saying that, if the trustée can 
reach any property, he may not take it. 

The pétition to revise is denied, with costs. 

The appeal, No. 5214, is dismissed. 



ILLINOIS PARLOR FRAMB CO. v. GOLDMAjS'. 

In re NATIONAL L'I'HOLSTKRING CO. 

(Circuit Court of Aijpeals, Seveutli Circuit. Juuuury 21, 1919.) 

No. 2609. 

BaNKEUPTCY ©I^slOSC.'î) — PREFERENCE — TrA>-SFBB FOR PRESENT CONSIDERATION. 

Where one, frauduletitly induced to sell goods on crédit, accepted from 
the [)uyer, witliin four niontlis preceding a pétition in bankruptcy against 
the buyer, a transfer of accounts in payment for the goods, the transfer 
was made in considération of release of right to resclud and recover the 
goods, and was not a préférence. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit by Jacob Goldman, as trustée in bankruptcy of the National 
Upholstering Company, against the Illinois Parlor Frame Company, 
to recover payments claimed as préférences. Decree for complainant, 
and défendant appeals. Reversed and remanded, with direction to 
reduce the amount by allowing crédit for certain items. 
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Samuel B. King, of Chicago, 111., for appellant. 
Joseph Kamfner, of Chicago, 111., for appellee. 

Before BAKER, MACK, and EVANS, Circuit Judges. 

MACK, Circuit Judge. While appellant gave bankrupt a line of 
crédit to the amount of $1,000, it was induced to increase this sub- 
sequently to April 1, 1916, by certain material false and fraudulent 
représentations of the bankrupt's manager, so that on June 9, 1916, 
the indebtedness amounted to $5,795.70. On th'at day, after discov- 
ery of the fraud, accounts aggregating in face value over $4,000 were 
transferred to appellant and were entered on the books as a cash créd- 
it. Thereafter additional accounts were transferred, certain goods 
were returned and credited at a fixed valuation, and certain additional 
goods were delivered to the bankrupt. Pétition in bankruptcy was 
tiled October 4, 1916. 

On suit by the trustée in bankruptcy to recover préférences, the 
court, confirming the master's report, entered a money decree for the 
face value of the accounts and the fixed value of the returned goods, 
less the priée of the goods sold to the bankrupt after June 9th. 

1. Without detailing the évidence, in our judgment, it fully sup- 
ports the findings of insolvency, préférence, and appellant's knowledge 
thereof on June 9th. 

2. Evidence of the goods sold to the bankrupt after April Ist and 
on hand June 9th was rejected by the master as immaterial, on the 
theory that taking payment or security on account of the entire debt 
was a confirmation, not a répudiation, of the earlier .sales, and that, 
in that aspect, the payment must be deemed to bave been made on an 
antécédent debt. 

But on June 9th appellant concededly had a right to rescind the 
fraudulent sales and to recover back such of the goods as were then 
in the bankrupt's possession. Clearly a return of thèse goods would 
not be a préférence; to the extent of their value, payment could no 
more effectuate a préférence; neither transaction would diminish the 
estate to which bankrupt was then entitled. That appellant did not 
expressly assert a right of rescission is immaterial ; it relinquished 
that right in confirming the sale; it then gave up a propcrty interest 
equal to the value of the goods then on hand. To that extent the 
transfer was for a présent considération, and not preferential. 

While the master has reported the évidence offered by appellant 
as to the goods then on hand, inasmuch as appellee has had no op- 
portunity to controvert it, the decree will be reversed, and the cause 
remanded, with direction to reduce the amount of the decree against 
appellant by such sum as may be found to be the value of the goods 
sold subséquent to April 1, 1916, and on hand June 9, 1916, with in- 
terest thereon, and to permit appellant to file a claim as a gênerai 
creditor for so much as may be found to be preferential. 
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KINDRED V. BIjACK. 

(Circuit Court of Appeals, Eiglith Circuit. Marcli 24, 1919.) 

No. 5240. 

Appeai, and Eebor <®=>S49(1) — Rbview — Cause Tried to Court. 

Wliere an action at law was ti-ied to tlie court, jury being waived, a 
gênerai flnding for one party made, witli no requests for gênerai or spé- 
cial findings or déclarations of law by the other party, the appellate 
court enn review only the rulings of the trial court on the admission and 
exclusion oi évidence. 

In Error to the District Court of the United States for the West- 
ern District of Missouri. 

Action at law by WilHam L. Black against Luther P. Kindred. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

Charles W. German, of Kansas City, Mo. (James F. Getty, of Kan- 
sas City, Kan., and Haff, Meservey, German & Michaels, of Kansas 
City, Mo., on the brief ), for plaintiff in error. 

Roland Hughes and Francis M. Wilson, both of Kansas City, Mo., 
for défendant in error. 

Before CARLAND, Circuit Judge, and AMIDON, District Judge. 

CARLAND, Circuit Judge. Black sued Kindred to recover damages 
for false représentations in the sale of real estate. A jury being waiv- 
ed, the case was tried to the court, with the resuit of a gênerai finding 
for the plaintif!. There were no requests to find either generally or 
specially, or any requests to déclare the law, made by Kindred. In this 
State of the record there is nothing for us to review, except errors in the 
exclusion or admission of évidence, and the error in this behalf speci- 
fied and discussed in the brief has no merit. Section 700, Rev. Stat. 
(Cornp. St. § 1668) ; Keely v. Mining Co., 95 C. C. A. 96, 169 Fed. 598; 
Mason v. United States, 135 C. C. A. 315, 219 Fed. 547. 

Judgment affirmed. 



MINNEAPOLIS, ST. P. & S. S. M. RY. CO. et al, v. BARNETT & RECORD 

CO. 

(Circuit Court of Appeals, Eighth Circuit. March 22, 1919. Rehearing Denied 

June 28, 1919.) 

No. 5101. 

1. Patents <S=326(1) — Invention — New Combination of Old Eléments. 

A new combination of old éléments whereby an old resuit is obtained In 
a more facile, econoniical, and efficient way is as securely protected by a 
patent as is a new machine or composition of matter, provided the dis- 
covery nnd réduction to practlce of the novel combination rose above tlie 
reacli of the skill of tlie mechanic trained in the art.. 

2. Patents ©=243 — Patents fob Comiîinations. 

When the advanee toward the desideratum is graduai, and several in- 
ventors formed différent combinations, wliich accomplished the resuit 
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sought with varying clogreGS of success, each is entitled to his own combi- 
nation. as long as it dlffers from tliose of his coiupetitors and does uot In- 
clude theirs. 

3. Patents <©=36() — Anticipation — Patents fok Combination. 

That prior patents seiiarately diselosed one or more of the éléments of 
a later patent, while no one of them diselosed tliem ail, does net ueces- 
sarlly establlsli anticipation by any of them. 

4. Patents i©=>324(5) — Décisions Sustaining Validity — Review on Appeal. 

Wbere a patent bas heen granted and sustained by a trial court, the 
légal pre.snmption is that the décisions of tbe Patent Office and the court 
In an infringement case, were rigbt, and they niay not lawfuUy be revers- 
ed by an appellate court, unless there is clear and convlncing proof In the 
record that they bave made some serious mistake of fact or fallen into 
fatal error of law. 

5. Patents i©=35.''> — Anticipation — Uncompleted Invention. 

The niere conception of an invention and the drawing of plans and 
sketches tbcroof does not constitute one an inventer for the purpose of 
antlcipating a later patent to another. 

6. Patents <S=^174, 177 — Scope — Uses Unknown to Patentée. 

When a patentée bas plainly described and claimed hls Improvements 
or combinntlons, he bas the rigbt to every \ise to wblch they can be ap- 
plled, and to every way In wblch they can be atilized, whether or not he 
was aware of them when he secured bis patent. 

7. Patents iS:=3l57(2) — Construction to Give Valiuity and Effect. 

It is one of tbe fnndamental rules for the interprétation of contracts 
and grants, especlally applicable to grants of patents, that in case of 
doubt or aniblguity that construction should be preferred which sustains 
and vitalizes, rather tlian that wblch strikes down and paralyzes. 

8. Patents (S=328 — Validity and Infbinoement — ^Grain Elevatoe. 

The McQueen patent, No. 806,2.33, for a working elevator, held not 
anticlpated, valld, and infringed. 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota ; Page Morris, Judge. 

Suit in equity by the Barnett & Record Company against the Min- 
neapolis, St. Paul & Sault Ste. Marie Railway Company and the Tri- 
State Land Company. Decree for complainant, and défendants ap- 
peal. Affirmed. 

Frank Parker Davis and Edward Rector, both of Chicago, 111. 
(Thomas F. Wallace, of Minneapolis, Minn., on the brief), for appel- 
lants. 

Amasa C. Paul, of Minneapolis, Minn., for appellee. 

Before SANBORN, Circuit Judge, and TRIEBER, District Judge. 

SANBORN, Circuit Judge. This appeal ciuestions the decree of the 
District Court that Finlay R. McQueen was the original inventer of 
the combinations and improvements illustrated by letters patent No. 
896,233, issued to him on August 18, 1908, on his application filed 
June 20, 1907, and particularly pointed out in the first and second 
claims thereof, that the plaintif!" below, the Barnett & Record Com- 
pany, a corporation, is the owner thereof and of ail claims for the past 
use thereof, that the first and second claims of the patent are valid, 
that the défendants hâve infringed those claims, and that the plain- 

(gsaFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 



304 257 FEDERAL REPORTER 

tifif recover the profits the défendants hâve obtained and the dam- 
ages the plaintifï has sustained by reason of the inf ringement. 

In this court counsel for the défendants contend that the decree 
should be reversed, because the évidence estabhshes the facts that 
the patent of the combinations of claims 1 and 2 is invahd, that Mc- 
Queen was not the first inventor thereof, and that the conception and 
réduction to practice of the combinations there claimed did not con- 
stitute invention. They concède, however, that if neither of thèse 
positions is tenable the défendants were guiUy of infringement. 

The combinations described and secured by the patent relate to 
improvements in working grain elevators as distinguished f rom storage 
elevators. They relate to that type of grain elevator in which the grain 
may be cleaned, graded, weighed, otherwise worked, and distrihuted 
as in working elevators, as well as received, stored, and shipped, as 
in storage and terminal elevators. At the time McQueen conceived 
his combinations, an approved type of such an elevator consisted of 
a workhouse, of circular grain bins, supported by walls or girders and 
columns above the workhouse, and of a cupola or tower of four or five 
stories above the bins, wherein the machinery for elevating, spouting, 
garnering, weighing, and cleaning the grain could be located and op- 
erated. Prior to 1905, when McQueen conceived his combinations, 
such working elevators had been generally constructed of wood or 
métal, although the basement or the structure beneath the bin floora 
had often been made of masonry or reinforced concrète. The rea- 
son why the bins in such elevators had not usually been constructed 
of masonrv or reinforced concrète secms to hâve been that the weight 
of the latter was so great, that the expense of supporting theni over 
the workhouse upon columns and girders or walls was so great, and 
the necessary columns or walls occupied so much space in the work- 
house, that iron or steel, or even wood, bins had been thought préfér- 
able to masonry or concrète bins. The danger of fire, however, and 
the great amount of wood requisite to, resist the pressure of the grain, 
gradually diminished the use of wood, and there were serions ob- 
jections to métal as material for such bins. Unless the walls of métal 
bins were made very thick and heavy, or unless they were very strong- 
ly and heavily braced and tied with métal rods, they were liable to 
buckle, crack, or tear open, when one of two or more adjacent bins 
was emptied of its contents while the others were filled, on account 
of the pressure of the grain upon the vacant bin. 

During the years between 1895 and 1905, the use of métal rein- 
forced concrète had rapidly increased, and its advantages as a build- 
ing material had become more and more évident, until builders of 
working elevators became anxious to construct grain bins for work- 
ing elevators of reinforced concrète or masonry, but in the then state 
of the art very heavy and expensive walls, or heavy and expensive 
girders resting upon many columns, were indispensable to sustain bins 
of such material over a working house, and such walls, or columns 
and girders, were so expensive and so cumbered, and occupied so 
much space in the working house, that they practically prohibited the 
use of concrète or masonry bins in elevators of this type. In order to 
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make the use of such bins in such a working elevator practically and 
commercially possible, it was necessary to find, and demonstrate by 
réduction to practice, a way to construct, sustain, and operate masonry 
or métal reinforced bins over a working house withont the prohibitive 
expense of the heavy walls or girders and the numerous columns oc- 
cupying so much space, which in the then state of the art, were neces- 
sary to hold up such bins. 

Up to the time that McQueen discovered the combinations of his 
patents, no one had succeeded in accompli sbing this in the United 
States. McQueen discovered combinations of old éléments that ac- 
complished the desideratum, and embodied them in an actual, practical, 
monolithic structure by means of which the cost of such practical 
working elevators was reduced about from 12 per cent, to 25 per cent. 
Working elevators with concrète métal reinforced bins constructed in 
accordance with the claims and spécification of his patent speedily came 
into common use, and achieved abundant commercial success, so that, 
when the défendant came to construct the infringing elevator, it se- 
lected and built its elevator on the principle of McQueen's combina- 
tions, which it embodied therein. 

McQueen, in his patent, limited the material in which the bins of 
his combinations should be embodied to masonry or métal reinforced 
concrète, preferring the latter. Speaking, then, of concrète, although 
what is hereafter said is equally a{)plicable to masonry, the principle 
of McQueen's combinations, and of the working elevator in which 
he embodied them, is the hanging or suspension above the working 
house of numerous cylindrical métal reinforced concrète grain bins, 
placed close together in parallel rows in two directions, so that each 
bin shall be supported at two diarnetrically opposite points only, and 
only by columns, made of the same material as the bins, founded on 
the heavy concrète basement floor of the working house, rising verti- 
cally through the working house and the bin floor, made of the same 
material, and extending, on diarnetrically opposite sides of each bin, 
between the tangentially abutting sides of it and the adjacent bins, 
unified and made into one monolithic structure with the adjoining bins 
respectively, between which each column extends from the top to the 
bottom thereof, by métal reinforced vertically extended Connecting 
bodies of the same material, which include and become one with thèse 
columns and the adjoining bins respectively, and extend from top 
to bottom of the bins, each of which bins is also united at its two 
other tangentially abutting portions, along which no column rises. by 
like métal reinforced vertically extended bodies made in one with 
the two bins between which they respectively extend from top to 
bottom, so that the columns, the bins, the vertically extending bodies 
of métal reinforced concrète between the tangentially abutting por- 
tions of the bins, are ail rigidly united and made into one homogeneous 
monolithic structure, hung upon and sustained above the working 
house, so that the bins are suspended only at two diarnetrically oppo- 
site points by the columns which bave been described, and by those 
columns only which sustain the entire monolithic structure and the 
cupola above the bins, which was preferably made of métal and sup- 
257 r.— 20 
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ported on columns, the foot of each of which was founded on the 
top of one of the extended vertical métal reinforced columns, which 
extended to the top of the bins and of the monolithic structure. Mc- 
Queen also described in his spécifications and claims the combination 
which has been described, with transverse tie walls extending f rom the 
top to the bottom of the monolithic structure, whereby portions of 
the spaces between the bins on opposite sides of the tangentially con- 
nected portions of the bins were eut off, and closed spaces were there- 
by provided between the bins for elevator legs through the monolithic 
structure from the cupola to the working house. 
McQueen's two claims hère in suit read in this way ; 

"1. The combination with a multiplicity of masonry bins having their axes 
arranged in rows in two directions and having their tangentially engaged sides 
rigldly nnited by masonry body portions, certain of which constitute column 
extensions, and supporting columns below sald bins vertically aligned and 
united with said tangential column extension portions of said bins and serv- 
ing to support the said bins only at two diametrically opposite points, substan- 
tially as described. 

"2. The combination with a multiplicity of bins having their axes arranged 
in rows in two directions and on Unes tbat intersect each other approximately 
at a right angle and liaving tangentially engaglng sides united by vertically 
extended masonry body portions, certain of which constitute column extensions, 
supporting columns below said bins, vertically aligned and united with said 
rangential column extension portions of said bins and supporting said bins 
at two diametrically oiiposite points only, and certain of which bins are fur- 
ther conneeted by transverse tie walls that extcnd from top to bottom of 
sald bins and form, on opposite sides of the tangentially conneeted portions of 
the bins, spaces through which elevator legs may be passed, substantially as 
described." 

[1] This is a patent for a combination of old mechanical éléments. 
It is not for the columns, or bins, or working house, or the masonry, 
or the métal reinforced concrète. It is for the novel combination of 
the various éléments described and claimed, whereby the whole re- 
suit is obtained in a more economical and useful way. A new com- 
bination of old éléments, whereby an old resuit is obtained in a more 
facile, economical, and efficient way, is as securely protected by a 
patent as is a new machine or composition of matter, provided that 
the discovery and réduction to practice of the aovel combination rose 
above the reach of the skill of the mechanic trained in the art. Sey- 
mour v. Osborne, 11 Wall. 516, 542, 548, 20 L,. Ed. 33; Gould v. 
Rees, 15 Wall. 187, 21 L. Ed. 39; Ottumwa Box Car Loader Co. v. 
Christy Box Car Loader Co., 215 Fed. 362, 369, 131 C. C. A. 504. 

[2] Counsel hâve spread upon the record an exhaustive display of 
the history of the art of constructing grain elevators, and of its state 
at the time when McQueen conceived and reduced to useful and com- 
mercial practice his patented combinations. This portrayal clearly 
discloses the fact that the advance toward the fortunate and success- 
ful working elevator which he conceived and constructed was grad- 
uai, and that in the progress of that advance mechanics and inventors 
at différent tinies found différent combinations whereby they ap- 
proached the resuit of constructing useful working elevators with vary- 
ing degrees of success. This history of the art brings this case under 
the familiar rule that when the advance toward the desideratum is 
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graduai, and several inventors formed différent combinations, which 
accomplished the resiilt sought with varying degrees of success, each is 
entitled to his own combination, as long as it differs from those of his 
competitors and does net include theirs. Railway Co. v. Sayles, 97 
U. S. 554, 556, 24 h. Ed. 1053; McCormick v. Talcott, 20 How. 402, 
405, 15 L. Ed. 930. 

[3] Patents, publications, and actual structures hâve been proved, 
some of which disclosed one, and others more, of the old éléments 
of McQueen's combinations; but the fact that one of thèse disclosed 
one and another another or more éléments of the patented combination, 
while none of them discloses ail of the éléments thereof, does not nec- 
essarily establish the fact that any of them anticipâtes the combinations 
of the plaintiflf. Imhaeuser v. Buerk, 101 U. S. 647, 660, 25 L. Ed. 945 ; 
Bâtes V. Coe, 98 U. S. 31, 48, 25 L. Ed. 68; Owens Co. v. Twin City 
Separator Co., 168 Fed. 259, 265, 93 C. C. A. 561. 

[4] The two claims of the patent hère in suit hâve been sustained 
by the expert examiners of the Patent Office and by the leamed judge 
below who tried this case. The légal presumption is that the décisions 
of thèse officers were right. Their decrees may not lawfully be re- 
versed, unless there is clear and convincing proof in the record before 
us that they hâve made some serious mistake of fact, or hâve fallen 
into a fatal error of law in the détermination of the questions before 
them. 

No good purpose would be served by attempting to embody the 
history of this art, or to portray its state in 1905, when McQueen con- 
ceived his alleged invention, in this opinion. It will be sufficlent to 
notice the prior patents, publications, and structures, which appear 
from the testimony to be those most closely resembling the devices of 
McQueen. Mr. Browne, the main witness and the expert for the 
défendants, testified that in his opinion patent No. 37,134, to George 
H. Johnson, issued December 9, 1862, came nearer than any others 
to showing the complète combination of claim No. 1 of McQueen's 
patent, but that he had found no prior patent, publication, or struc- 
ture, which disclosed the entire combination of either the first or 
second claim thereof. This patent to Johnson clearly demonstrates 
the fact that he was trying by the improvements he describes there- 
in as early as 1862 to find some way to remedy the defects of cy- 
lindrical iron grain bins. He writes in his spécifications that previous 
to his invention storehouses for grain had been constructed of cylin- 
drical iron bins, arranged vertically and in contact with each other, 
and that the spaces between the bins had been employed as supple- 
mental bins, but that when the grain was drawn off from one of thèse 
iron grain bins the sides were apt to collapse, not being of sufficient 
strength to resist the pressure of the grain in the filled bins adjacent 
to them. To remedy this evil he described and claimed small cylindri- 
cal iron bins placed in the spaces between the larger bins, and wrote 
that, while that feature was applicable to iron cylindrical bins, he had 
shown it with other features, which he claimed as applied to a new 
construction of bins and cylinders formed of brickwork tied together 
by means of plates and rods of iron. He then described cvlindrical 
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bins of brickwork, tied together by horizontal bond plates and verti- 
cal tie rods, "sustained on a snitable floor, by arches D and columns E 
of masonry, brickwork, or iron, as deemed expédient." But this struc- 
ture of Johnson (1) did not constitute a working elevator, but a mère 
storehouse ; (2) was not suspended or supported over a workhouse, 
leaving a broad open space for working the grain beneath the bin 
floor, but was sustained on arches and columns beneath the bin floor, 
occupying much of the space there ; (3) was not sustained by columns 
founded on the concrète floor of the basement of a workhouse ex- 
tended vertically through the bin floor and between the tangentially 
abutting portions of masonry or concrète bins to their tops, so that 
the bins were supported thereon only at two diametrically opposite 
points ; (4) did not consist of a rigid union and a consolidation in one 
monolith of such vertical columns, bin floors, bins, body portions made 
of masonry or of métal reinforced concrète between the tangentially 
abutting portions of the bins, and hence it failed to disclose the principle 
or mode of opération of McQueen's combinations, or the means which 
attained the desired resuit, nor did it anticipate the combinations of 
either of the claims in this suit. 

Among other alleged anticipations or in the évidence to sustain 
lack of invention to which counsel for the défendants refer are : 

Patent No. 24,424, to Badger and Sampson, of June 14, 1859, for 
the substitution of brick, stone, or iron square or tubular grain bins 
for wooden bins, which discloses such bins standing on a platform 
supported by two sets of arches beneath them, sustained on columns 
beneath the arches. But this disclosure lacks (1) the exclusive loca- 
tion of the supporting columns vertically under the tangentially abut- 
ting portions of the bins ; (2) the continuons columns extending from 
basement floor of workinghouse through the bin floor between the 
tangentially abutting portions of the bins to their tops ; (3) the body 
portions extending vertically between the tangentially abutting por- 
tions of the bins through their entire length rigidly uniting in one 
monolithic whole the bins and the columns between the bins ; (4) the 
hanging or suspension of the bins and the entire monolithic structure 
on the continuons columns made in one therewith only at two dia- 
metrically opposite points of the bins, and other less material éléments 
of McQueen's combinations, while it portrays the double arches and 
the unnecessary columns under the bin floor which it was one of the 
objects of McQueen's improvement to dispense with. 

Patent No. 777,730, to Jamieson, issued December 20, 1904, for a 
complex, confused, and compHcated method of binding together con- 
crète and métal in a grain bin structure consisting of columns and 
bins which lacks (1) the cylindrical bins; (2) the working house be- 
neath the bins ; (3) the suspension of the bins above the working 
house by continuons columns only at two diametrically opposite points 
of the bins ; (4) the tie walls and the spaces for the elevator legs of 
McQueen's combinations. 

Patent No. 662,452, of November 27, 1900, to James Macdonald, 
for Combinations of cylindrical sheet métal grain bins in the form 
of nested bins in a storage warehouse which lacks (1) the work- 
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house; (2) the suspension of the bins above the workhouse; (3) the 
continuous columns from the basement of the workhouse to the top 
of the bins ; and (4) the support of the bins only at two diametri- 
cally opposite points by continuous vertical columns founded on the 
heavy cernent basement of the workhouse and extending up through 
the workhouse between the tangentially abutting portions of the bins 
to their tops rigidly united and made in one with them, and many 
other less material éléments of McQueen's combinations. 

Ail thèse and ail the other less material patents presented by the 
record, hâve been carefully examined, but none bas been found which 
cornes nearer to disclosing the combinations of McQueen, or to an 
anticipation thereof, than the patent to Johnson which was first dis- 
cussed, and this court is not persuaded that the Johnson patent, or 
that any of the patents disclosed in this record, fairly anticipated the 
combinations of the claims 1 or 2 of the patent to McQueen. 

Counsel bas cited as an anticipation of thèse claims the copyrighted 
book of the Architectural Iron Works of the year 1865 at pages 7, 
60, 61, 62, which portrays the Ijrooklyn Iron Elevator. This iron ele- 
vator was a storage and transfer elevator constructed to store and 
transfer grain from cars to ships. It was built about 1865, and torn 
down about 1902. It was provided with cylindrical iron bins "made 
like boilers of riveted plate iron" arranged in rows at right angles, 
supported on a flat floor, which rested on iron girders, sustained by 
iron columns beneath the girders. It contained somewhere between 
60 and 90 bins. The testimony is conflicting on the question whether 
the columns were located vertically beneath the tangentially abutting 
portions of the bins, or vertically beneath the centers of the bins. The 
évidence for the former location consists principally of the descrip- 
tion in the book of the Architectural Iron Works and the testimony 
of witnesses who saw the elevator before it was torn down, or the 
site of it after its removal. The évidence for the latter location con- 
sists of the blueprints of the drawings, made by George H. Johnson, 
the engineer for the construction of the elevator, which were found 
after his death among bis papers, and which showed the columns ver- 
tically under the centers of the bins, and the testimony of witnesses 
to the discovery of thèse plans and the préservation of them. There 
was aiso testimony ujjon each side of this question of witnesses relative 
to the interprétation or meaning of the disclosures in the book of the 
Architectural Iron W'orks and the plans and sketches which were in- 
troduced in évidence. Ail this évidence bas been carefully and re- 
peatedly examined. But in the light of the fact that the witnesses who 
saw the elevator testified more than 12 years thereafter, of their un- 
certainty as to the détails of the construction, and of the unreliability 
of the memory of men after so many years, and of the established 
rule of law that the burden was upon the défendants to prove the 
location of thèse columns by clear, convincing, and satisfactory évi- 
dence, the proof in this record has failed to convince that the columns 
of the Brooklyn Iron Elevator were located vertically under the tan- 
gentially abutting portions of the bins, or that it embodied either the 
principle or the combinations of the first or second claims of the pat- 
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ent to McQueen. It lacks thèse material éléments or attributes of Mc- 
Queen's combinations : (1) The continuous columns of métal rein- 
forced concrète or masonry extending from the basement floor of a 
working house beneath the bins up through the workhouse, the bin 
floor, and between the tangentially abutting portions of the bins to 
their tops ; (2) the rigid union of the tangentially abutting portions of 
the bins, the columns between them and the body portions of the con- 
crète extending from the top to bottom of the bins; (3) the construc- 
tion eut of métal reinforced concrète or masonry in one homogeneous 
monolithic whole of the continuous columns, the bins, the body por- 
tions between them, and the floor beneath them; and (4) the suspen- 
sion and support of this monolithic structure by the columns only at 
two diametrically opposite parts of the bins ; and the conclusion is that 
the Brooklyn Elevator failed to anticipate the patented combinations 
hère in issue. 

About the year 1901 at Bufifalo, N. Y., an elevator was built, called 
the Dakota, wherein iron or steel cylindrical bins were supported by 
four continuous iron or steel columns to each bin, extending vertically 
between the abutting portions of the bins. It is persuasively argued 
that this elevator anticipâtes the combinations of McQueen, and dem- 
onstrates the fact that there was no invention in conceiving and re- 
ducing them to practice, because it required no exercise of the inven- 
tive faculty to merely substitute masonry or reinforced concrète for 
iron or steel in this elevator, or to reduce the necessary number of 
supporting columns 50 per cent. Conceding that there is ordinarily 
no invention in the mère substitution in the construction of a build- 
ing or elevator of one équivalent building material for another, it is 
too broad a statement to déclare that there may never be invention 
in the substitution of one building material for another, and that is well 
illustrated by the story of this art. Johnson in his patent in 1862 
suggested and described cylindrical bins of masonry supported on a 
floor resting op masonry, brickwork, or iron. It was not, hovvever, 
until some 40 years after that, that métal reinforced concrète came 
even into limited use for cylindrical elevator bins, and then thèse 
bins were not suspended above a workhouse by continuous columns 
made in one with them and with other parts of the structure, as in 
McQueen's combination, but they were based on heavy masonry walls, 
or on heavy girders and columns of métal beneath them. The uses 
and capabilities of reinforced concrète, well known in this year 1919, 
were so far unknown in 1862 that there can be no doubt that it 
would then hâve been a novel and useful invention to hâve conceived 
and reduced to practice an elevator building, according to the plan of 
McQueen. Johnson's patent does not appear to hâve brought within 
the reach of the skill of the mechanic a practical and useful working 
elevator made of métal reinforced concrète, or of masonry based on 
and supported by heavy walls and columns, until about 40 years after 
the date of his patent, and neither Johnson's nor any of the other 
patents or structures disclosed in this case, nor ail together, appear 
to hâve enabled any one to conceive and reduce to practice or com- 
mercial use in this country such a métal reinforced solid monolithic 
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structure of either concrète or masonry suspended above a workhouse 
only at two diametrically opposite points of cylindrical bins by con- 
tinuous columns between them, extending from basement of work- 
house to the top of the columns wherein the bins, the columns, and 
the body portions between them are ail Consolidated together in one 
homogeneous whole, until McQueen conceived and made the com- 
binations secured by this patent. The desirability of sustaining con- 
crète or masonry bins on columns above workhouses had long been 
known. Iron elevators had been so sustained, but the skill of the 
mechanic had demonstrated no way of so sustaining the great weight 
of métal reinforced concrète or masonry bins without prohibitive cost. 
McQueen conceived and provided combinations whereby such bins 
could be and hâve since been suspended on columns over workhouses 
at a cost of from 10 to 25 per cent, less than the cost of métal elevators 
of like capacity. If the Dakota Elevaor had been built in accordance 
with McQueen's patent, about one-half of the columns could hâve 
been dispensed with, the usable space beneath them for cleaning and 
working grain could hâve been greatly increased and from 10 to 25 
per cent, of its cost could hâve been saved. The examiners of the 
Patent Office and the judge below were of the opinion that, to one 
who had conceived and reduced to practice and commercial use com- 
binations which evidenced so striking an advance in the art of con- 
structing working elevators, the title of inventor ought not to be de- 
nied, and this court is convinced that there was no error of law or 
mistake of fact in that conclusion. 

This resuit has not been reached without a thoughtful considéra- 
tion of the testimony of witnesses and of the other structures, pub- 
lications, plans, and sketches which this record contains. Mr. Browne, 
the expert and main witness for the défendants, testified that in his 
opinion the Brooklyn Iron Elevator more nearly resembled the struc- 
ture of McQueen's combinations than any other structure disclosed 
by the évidence, and Mr. Carter, the expert for the plaintiff,, testified 
that in his opinion the Dakota Elevator enjoyed this distinction. As 
neither of them anticipâtes the patented combination of McQueen in 
suit, and no structure more nearly resembling McQueen's elevator has 
been discovered by the court from the évidence iu this case, it is un- 
necessary to discuss the other disclosures at length. 

[5] There was an elevator built in 1903 or 1904 in the Montréal 
Harbor, known in the évidence as the Montréal Harbor Elevator, un- 
der the supervision of Mr. Harry R. Wait, who testified that he con- 
ceived and made the sketches or plans therefor in 1902. The plan 
was to make the bins of that elevator of steel, and to support them by 
columns of steel or iron combined with a filling of concrète, and to 
hâve them extend between the tangentially abutting portions of the 
cylindrical bins to the tops thereof. There was a conflict and contro- 
versy in the évidence over the question whether or not Mr. Wait con- 
ceived his alleged invention and made his plans for this elevator in 
the United States or in Canada; but, even if the concession were 
made that he conceived the plan and made the sketches, drawings, and 
plans for it in this country in 1902, it is certain that he did not re- 
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duce it to practice in this country, nor was it patented or described in 
any printed publication, witiiin the meaning of section 2943 of the 
Revised Statutes, before McQueen, in the belief that he was the orig- 
inal and first inventer of the thing patented to him, filed his application 
for his patent. Now Wait's réduction to practice of his alleged in- 
vention by the construction of monolithic homogeneous elevators in 
Canada was therefore a nullity, so far as diligence in réduction to prac- 
tice is concerned, and the only material steps he took before McQueen 
filed his application v^'ere the mère conception of an alleged invention 
and the drawing of plans therefor. But the mère conception and draw- 
ing of plans or sketches thereof is insufficient to prove one an in- 
venter. And the resuit is that the Montréal Harbor Elevator does not 
constitute an anticipation of McQueen's patented combinations, and, 
moreover, the évidence in this case falls far short of that clear, con- 
vincing, and satisfactory proof required to warrant a finding by this 
court that Wait was the first inventer of the combinations of McQueen 
in view of the latter's patent therefor. Sections 4886 and 4923, Rev. 
St. (8 U. S. Comp. St. 1916, §§ 9430 and 9469); Détroit Lubricator 
Mfg. Co. V. Renchard, 9 Fed. 293, 296; Automatic Weighing Ma- 
chine Co. V. Pneumatic Scale Corporation, 166 Fed. 288, 298, 92 C. 
C. A. 206; Westinghouse Machine Co. v. General Electric Co., 207 
Fed. ?':>, 77, 126 C. C. A. 575. 

Before reaching this conclusion the opinion of Judge Cassels in 13 
Exchequer Court Reports, Canada, 186, was carefully considered. It 
does not, however, rule the material issues in this case, because his 
question was the validity of McQueen's Canadian patent, the Mon- 
tréal Harbor Elevator was available in his case as évidence of antici- 
pation of that patent, and the sections of the Revised Statutes of the 
United States which make that structure unavailable as such évidence 
in the case in hand did not govern there and were irrelevant to the is- 
sues in his case. 

[6] It was suggested in the course of the argument that the spécifi- 
cations and drawings of the patent to McQueen disclosed girders un- 
der a floor beneath the bins, and thereby indicated that when he made 
his invention, and when he described and claimed it, he did not know 
or conceive that the continuous columns of his combinations would 
and did support the bins and tloor below them, without or notwith- 
standing the girders. It is not probable that he was thus ignorant or 
thoughtless, because in the first and second claims of his patent he 
does not include the girders or the floor, and he certainly would hâve 
done so, if he had thought them indispensable to his patented com- 
binations. Moreover, even if this want of perception of the benefits 
of his invention existed, it would not be fatal to his patent, for, when 
one has plainly described and claimed his improvements or combina- 
tions, and secured a patent for them, he has the right to every use to 
which they can be applied, and to every way in which they can be 
utilized to perform their function, whether or not he was aware of 
ail thèse uses and methods of use when he claimed and secured his 
monopoly. Roberts v. Rver, 91 U. S. 150, 157, 23 L. Ed. 267; Mil- 
ler v. Eagle Mfg. Co., 151 U. S. 201, 14 Sup. Ct. 310, 38 h. Ed. 121 ; 
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National Hollow Brake Beam Co. v. Interchangeable Brake Beam Co., 
106 Fed. 693, 709, 45 C. C. A. 544. 

The évidence and arguments of counsel for the défendants to the 
effect that the combinations of the second claim, which consists of 
the combination of the first claim with the transverse tie walls that 
extend from top to bottom of certain of the bins, and form on oppo- 
site sides of the tangentially connected portions of the bins vertical 
spaces through which elevator legs may be passed from the cupola 
through the concrète or masonry structure to the vvorking house be- 
low, one on one side and the other on the other side of the tangentially 
connected portions of the bins, was anticipated by the Dakota Eleva- 
tor, the Great Northern Elevator, the Rialto Elevajor, and other struc- 
tures, and by the patents to Johnson, to Macdonald, and to others, 
and was not patentable, hâve not been overlooked. But, as neither 
of thèse structures or patents contain the combination of the first 
claim of McQueen, it does not contain the combination of the éléments 
of that claim and the additional cléments of the tie vi'alls and spaces 
for the elevator legs described in the second claim. The question is 
not whether or not the tie walls and the spaces for the elevator legs 
were anticipated or patentable considered by themselves, but whether 
or not the combination of them with the combination of the éléments 
of the first claim was patentable, and the court is not persuaded that 
it was not. 

[7] It is not unwise at times to recur to the nature, object, and ef- 
fect of a patent, to call to mind the facts that it arises ont of an ofîer 
of the United States to warrant to an inventor, in considération of 
his making, reducing to practice, and giving to the public a new and 
valuable invention forever after, the exclusive right to use and vend 
it for a few years, that this offer must be followed by an acceptance 
by the inventor, not by words, but by the actual making, publishing, 
and reducing to bénéficiai use of such an invention and bv proof there- 
of to the satisfaction of the United States before the patent can issue: 
that the patent, when issued, is the written évidence that such proof 
bas been made to the satisfaction of the United States, and also of a 
contract of the United States to the efifect that during the term of the 
patent it will secure to the patentée the exclusive right to vend and use 
the machine, device, or combination described and claimed in his 
patent. It is one of the fundamental rules for the interprétation of 
contracts and grants that, in case of doubt or amlfiguity, that construc- 
tion should be preferrcd which sustains and vitalizes, rather than that 
which strikes down and paralyzes. Reece Button-Hole Machine Co. 
V. Globe Button-Hole ATachine Co., 61 Fed. 958, 962, 10 C. C. A. 194; 
National Hollow Brake Beam Co. v. Interchangeable Brake Beam 
Co., 106 Fed. 693, 712, 45 C. C. A. 544. 

[8] It is also well to remember that such a patent or contract; and 
the enforcement of it, take nothing from those who are not parties 
to it. They hâve the same right and freedom to use ail the devices 
and improvements that were known and available to them before the 
invention or discovery was made and patented, that they had before 
the patent was issued. For example, if the défendants think that any 
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of the devices or improvements or combinations disclosed in any of 
the numerous patents, publications, or structures they hâve introduced 
in évidence as anticipating the combinations patented to McOueen are 
équivalent or préférable to his, they may still use those, notvv'ithstand- 
ing his patent, so that the enforcement of McQueen's patent contract 
cannot injure them, while the failure to enforce it deprives hiin of a 
part at least of the benefits warranted to him by the patent. The 
conclusion of the whole matter is that in the graduai advance of the 
art, to which référence bas been made, the patentée McQueen was the 
first and original inventor of the novel and useful combinations de- 
scribed in his patent and claimed in the first and second claims there- 
of, that the défendant infringed thèse claims, and that the decree be- 
low must be affirmed. 
It is so ordered. 



ALVEY-FERfiUSON CO. v. PETER SCHOEXIIOFEN BREWING CO. 

PETER SCIÎOENHOFEX BREWING CO. v. AEVEY-FERGUSON CO. 

(Circuit Court of Appeals, Seventli Circuit. January 7, 1919.) 

Nos. 2586, 2589. 

1. PaTE?ÎTS <3=»32S VAI.IDITY— CONVEYEB. 

Tlie Alvej'-Ferguson patent, No. 700,776, clninis 7 and 8, for a con- 
veyer, wliicii discloses merely a joint use of two previously Ivnown élé- 
ments, held void for want of invention. 

2. Patents ©=3328 — -Validity — Elevator. 

The Alvey patent. No. 790,811, claims 1, 2, .'î, 10, and 11, for an elevator 
for packages, held not anticlpated and valid. 

Appeals from the District Court of the United States for the North- 
ern Division of the Southern District of Illinois. 

Suit by the Alvey-Ferguson Company against the Peter Schoen- 
hofen Brevving Company for infringement of two patents. From 
a decree (245 Fed. 762) dismissing the bill as to one patent, and grant- 
ing relief to complainant as to the other patent, both parties appeal. 
Affirmed. 

John W. Hill, of Chicago, 111., for plaintiff. 
Frank T. Brown, of Chicago, 111., for défendant. 

Before BAKER and MACK, Circuit Judges, and CARPENTER, 
District Judge. 

MACK, Circuit Judge. Each party has appealed from that part of 
a decree which dénies its contentions, in adjudging claims 7 and 8 in 
letters patent 790,776 invalid, and therefore dismissing the biil as to 
thèse claims, and in adjudging claims 1, 2, 3, 10, and 11 of letters pat- 
ent No. 790,811 valid and infringed, and therefore granting the in- 

(gïi^For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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junction as prayed in respect to them. Both patents were granted to 
Benjamin H. Alvey and assigned to the plaintiff, Alvey-Ferguson 
Company. 

Patent No. 790,776 Conveyer. 

Claim 7 reads as follows : 

7. The herelii desfriljed mettns for conveying articles from one room to 
the lower por'tion of tho rooiii below the saine, comprlslng a spiral way which 
has its upper terminal in the lower roo]n and a suppleinental conveyer or 
sllde for dlscharijina articles upon the npper portion of said spiral way, said 
suppleinental conveyer or slide extendlng' ofC from the npper portion of said 
spiral way at an inclination upward therefrom, through an opening which is 
located at one side of said way and in the floor of the room above that con- 
taiuing said way, whereby the necessity of an opening in the floor for said 
spiral way is avoided. 

Claim 8 ditïers from it only in describing the supplemental con- 
veyer as détachable. Clearly the alleged invention of this patent is not 
that of a System. Nor is it described, as is the invention of the other 
patent, as forming part of a system. If the two patents together, or 
with other patents secured by Alvey, cover a conveyer system, pio- 
neer or othervvise, that fact has no bearing on the validity of the 
claims in the patent in suit. That patent or rather the claims in suit 
must stand or fall independently of any others. 

This patent relates, then, not to a gênerai conveying system, not to 
an elevating of goods from one floor to another, but, as the patentée 
stated in his application, to the lowering of boxes, barrels, or other 
articles from one élévation to another by the force of gravity. The 
claims in suit are limited to the means for carrying articles from one 
floor to the next lower floor. 

Each of thèse means, the spiral chute and the supplemental con- 
veyer, was in itself old. The spiral way permits of a gentler inclina- 
tion, and thus is a sJïer means of conveying fragile articles than a 
straight chute would be. The use of a straight slide running through 
the floor eut, instead of a continuons spiral, saves floor space, and, 
if détachable, it permits of the closing of the floor opening, whenever 
desired. 

If, as plaintifï contends, the spiral way, though not specifically de- 
scribed in thèse two claims, is to be limited to one with a roUer or 
some équivalent bed, and not to include a plain slide conveyer, be- 
cause only the former is adapted to accomplish the stated object of 
uniform speed and a minimum of friction, there is nevertheless no 
novelty in it. In Alvey's own earlier patent No. 714,432, the bed of 
the conveyer was formed of rollers. 

Each of the alleged advantages and functions pertains to one or the 
other of the two éléments. No additional advantage is derived from 
their union. Whether the measure of co-operation in the successive 
action involved in the use of the two éléments united saves the alleged 
invention from the charge of being a mère aggregation of éléments, it 
is unnecessary to détermine; for the conception of their joint use, 
even if novel, involves, in our judgment, no inventive thought. 

Moreover, in Alvey's earlier patent, the conveyer, while Z-shaped, 
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or serpentine, instead of spiral — the latter was well known, Warner 
patent No. 380,707 — is shown "in Fig. 1 as adapted to receive pack- 
ages from an upper floor through an opening and chute." It is im- 
material whether or not that chute is, as it there appears to be, dé- 
tachable. The united action of the chute and conveyer is clearly rep- 
resented. The substitution of a détachable chute or of a spiral con- 
veyer or both involves no invention. 

Patent No. 790,811 Elevator. 

The claims in issue read as follovi's: 

1. An elevator compi'ising a franie having approximatoly horizontal enct 
portions and its interinertiate part arrangert at an inclination wirli its said 
end portions and gradually raerging into the same, rollers constituting a por- 
tion ot the track or way, a stationary portion arrangod at the junction of an 
end and intermediate portion of the frauie, and traveling meaiis for con- 
ducting the articles upward along said track or way. 

2. An elevator comprising a trame liaving approximately lioi-izoutal end 
portions and Its intermediate part arranged at an inclination wltli its said end 
portion and gradually merging into the same, rollers eonstltating a portion of 
the track or way, a stationary portion arranged at the junction of an end and 
Intermediate portion of the frame, ineans for conductlng the articles upward 
along said track or way, and conveying means for conductlng said articles 
to and from said elevator. 

3. An elevator comprising a frame having approximately horizontal end 
portions and its intermediate part arranged at an angle with its said end 
portions and gradually merging into the same, a frame arranged at the 
junction of an end portion and said intermediate part and forming part of 
the track or way, rollers arranged to form a part of said track or way, a 
pair of connected endiess belts for eoudiicting the articles along said track or 
way, and means for holding said belts down adjacent to the junction of said 
end and intermediate portions. 

10. An elevator comprising a frame having a track or way provided witli 
rollers, upon whlch rollers travel the articles being couveyed, and a traveling 
conveying means having roller flights which are a|;ranged above the flrst- 
mentioned rollers and engage tlie sidos of said articles and push the same 
along said track or way. 

11. An elevator comprising a frame, composed of side memb(>rs and a track 
or way between said side members, said traclc or way having rollers upon 
which travel the articles being conveyed, luid a traveling conveying means, 
cosiprising endiess belts guided hy said side members and independently 
rotatable flights or carriers Connecting ,said belts with each other and travel- 
ing above said rollers and engaging the sides of tlie articles being conveyed. 

Unlike the invention of the other patent, this elevator is specifically 
described as one "adapted to be used in Systems of handling packages 
whereby packages may be most expeditiously and safely elevated f roin 
one floor to another of a warehouse" and as "adapted to form part of 
a conveying System wherein the packages are conveyed to it by a 
gravity conveyer which runs around or through the room and deliv- 
ered by it to a similar gravity conveyer which runs around or through 
the room above." 

The function of this power driven elevator is to raise packages in- 
cluding those of a fragile or breakable character safely, reliably and 
automatically from a lower to a higher gravity section or conveyer, 
with a minimum of manual attendance. The novelty in the construc- 
tion of the elevator way is that it has only in part rotatable rollers; 
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a stationary or slide portion is substituted for rollers at a point in- 
termediate the bottom horizontal end portion and the inclined por- 
tion. 

Défendant at first had an all-roller way. The défendant, in a case 
in which Judge Veeder in the District Court for the Eastern District 
of New York (Alvev-Ferguson Co. v. John F. Trommer Evergreen 
Erewery, 260 Fed. 572) enjoined infringement of the only claims 
there in issue, 1, 2, 3, originally had an all-sHde way; both défend- 
ants paid plaintiff the tribute of imitation by substituting for an un- 
workable structure its combined roller and slide way. 

Berger, No. 391,223, chain conveyer for handling coal, bridged over 
the angle between the horizontal and inclined portions of the struc- 
ture and avoided the danger of obstructions by rounding that break. 
But the structure is of a totally différent kind and in no sensé shows 
the combination of claims 1, 2, and 3 ; there is no roller portion and 
stationary portion, each f orming part of the track ; there are no trav- 
eling means for conducting articles over such a track. This combina- 
tion of roller and stationary portions not merely prevents clogging, but 
it secures the élévation with a minimum of friction and danger of in- 
terruption through breakdown or accidentai stopping. The elevator 
so composed is unitary in its opération ; the parts co-operate to effec- 
tuate a useful purpose; the conception of such a combination was 
both useful and novel. 

Moore, No. 252,960, machinery for laying railway tracks, uses a 
séries of cars, each provided with an adjustable roller way on each 
side. He spécifies that "the ties are pushed along over the rollers by 
men with spiked pôles" and that "as the ways slope toward the front 
the ties begin to move forward, or will do so with slight help," until 
they reach the forward car, which is provided with an endless chain; 
this carries the ties forward and drops them over the front end. This 
structure is not an elevator, but a roller skid, down which rails and ties 
may be drawn. In no sensé does it disclose the combination of claims 
10 and II. 

Neither Friedman, No. 540,970, apparatus for conveying rolling 
packages, nor Baker, No. 668,079, conveyer, indicate plaintiff's rotat- 
ably mounted flights or carriers and their function. Plaintifï spécifies 
that they "engage the packages to be elevated and are adapted freely 
to disengage themselves from packages which are not properly en- 
gaged therewith. Thus when, as frequently happens, at the receiving 
end of the device, a package instead of being in its proper position 
comes directly onto said flight, it is not dragged part way around the 
sprockets or onto the carrier, and then allowed to fall back, but, on the 
contrary, the roller turns freely on its shaft and travels from be- 
neath said package without elevating the same and leaves it at the 
foot of the elevator in position to be properly engaged by the next suc- 
ceeding flight." 

Baker's arm is not a roller ; it is merely a rounded support with or 
without a small roller at the top, likewise acting only as a support. In 
either case, the arm opérâtes as a pusher only at the top of the incline, 
and there it either throws the package forward, insteîd of merely 
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gently moving it, or it passes under the package and allows it to fall 
back to its original p<5sition with a shock. 

Friedman's roller has an entirely différent function, to enable a bar- 
re! to be pitched while being rolled up an incline. It is adaptable only 
to barrels, and not to other packages. It roUs the barrel off the con- 
veyer. 

Plaintiff's rollers on the crossbars hâve the sole function of so mov- 
ing packages not properly placed on the elevator that the next flight 
will properly engage them. The roller, in passing under the package, 
moves it slightly forward without danger to the package. They act 
thus in co-operation with the other parts of the structure, and produce 
a combination both useful and novel. 

Infringement is practically conceded, if validity of the claims is 
estabHshed. The slight différences in détail are immaterial as to the 
claims in issue. 

Decree affirmed. 



MUNSON MFG. CO. v. DEERE & 00. 

(Circuit Court of Appeals, Seventh Circuit. January 7, 1919.) 

No. 2614. 

Patents <S=3328 — Validity and Infringement — Revolving Clod Fender. 

Munson patent, No. 1,025,420, claims 1 and 4, for an improved revolv- 
ing clod fender for use with a corn cultivator, held not anticipated and 
valid, and infringed by a device of .slmilar shape and opération, but con- 
structed of malléable castlngs, instead of wire, as described in the claims. 

Appeal from the District Court of the United States for the North- 
ern Division of the Southern District of Illinois. 

Suit by the Munson Manufacturing Company, a partnership, against 
Deere & Co., a corporation, for infringement of patent No. 1,025,420. 
From a decree dismissing complainant's bill, complainant appeals. Re- 
versed, with instructions to enter decree for complainant. 

W. R. Bair, for appellant. 

Albert H. Adams, of Chicago, 111., for appellee. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

EVANS, Circuit Judge. The patent to Munson, No. 1,025,420, cov- 
ering a "revolving clod fender," describes a device attached to a corn 
cultivator standing between the cultivator shovels and the plants ; its 
function being to permit a quantity of fine earth to roll up close to 
and around, but not covering, the plants. 

There bave been two kinds of clod f enders — one, the stationary kind, 
consisting ordinarily of métal sheets interposed between the shovel and 
the plants ; the other, to which appellant's device belongs, is known as 
the rotary clod fender. Thèse fenders are disc-shaped devices formed 
with toothed or serrated edges and designed to turn on their axes by 
reason of the contact of the edge with the earth. The prior art con- 

4g;::^For other cases see same topic &. KEY-I\UMBEU in ail Key-Numbered Digests & Indexes 
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tained such fenders with openings or slots through which some fine 
earth could pass. The following illustrations will show types used prior 
to Munson's patent: 




Fig. 1. Fig. 2. Fig. 3. Fig. 4 

The two claims in suit are 1 and 4, and they read as follows : 

(1) A revolvlng clod fender, comprisiiiK a suitable hub and spokes radiatinj: 
therefrom, said spokes being formed of looped wire secured to the hub at tbeir 
open ends. 

(4) In comblnation with a cultivatov havhig spaced bcams, stems flxed at 
their forward ends to sald beams, said stems converging rearwardly and bent 
into parallel planes at their rear end portions, pivot bolts in rear end portions 
of said stems, and revolvlng elod fenders nionnted on said pivot bolts aud 
spaced apart, said fenders comprlsing radiating spokes of looped wire clamp- 
ed together at their open ends. 

That such slight changes would produce new results or new func- 
tions might well seem, on first impression, questionable. 

It is claimed, however, and the évidence seems to support the claim, 
that the fender with the loop structure made it possible for the op- 
erator to better loosen the ground, and put the dirt close to and around 
the stalks of corn and at the same time quite etifectively prevent the 
covering of the young plants. 

More specifically, it was claimed that the fine earth is piled up around 
the stalks ; that the loops which hâve been imbedded in the fine earth 
by reason of the opération of the shovels carry some of the earth up- 
ward and toward the plants; that where the plants, for some reason 
are knocked to one side by the dirt, the loops in the clod fender draw 
the leaves of the plant out f rom under the dirt, thereby avoiding stops 
by the operator to uncover the plants. 

The évidence shows that plaintifif's device went into immédiate and 
extensive use. While this may hâve been in part a matter of adver- 
tising and the resuit of appellant's energy in pushing its product on the 
market, it was not necessarily or entirely so. Appellee's expérience 
confirms appellant's claims. It used rotating fenders in the early 
eighties and sold many between the years 1885 and 1890. Thereafter 
the rotating fender went out of the market and was not again used 
until 1916, when appellant's device came into use. Thereupon appel- 
lee, having the merits of the fender fully set forth to it by Munson, 
provided some of its cultivators with the infringing device, and its use 
by appellee multiplied with surprising rapidity. 

The best prior art citations are Hench (Fig. 2), Eisenhart (Fig. 1), 



320 257 FEDEEAL REPORTER 

and Allison (Kig. 3). Eisenhart's patent deals with cultivators, a fender 
merely being shown in the drawings. The patent to Hench also deals 
with improvements in cuhivators; the disclosed fender being quite 
similar to the one which appellee adopted and later discarded. The 
Allison patent covered a fender (see Fig. 3), the claim being as folio ws : 

"Tho arrangement of the rotary perforated clod guards n n comblned with 
the plows h h, and beams D D, constructed and oporating as herein set forth." 

In his spécifications Allison says : 

"On the inslde o( each ot the inside plows & fi, I place clod guards, n n, 
whieh are llttle wheels siispended by rods p p to tho plow beams, and niade 
with spokes or open lattlce work of any klnd, to allow tlio finer soil to slft 
tlirongli as they travel alongside of the plows when at work, while the lars- 
er clods are turned aside aud prevcnted from being thrown upon the young 
plants." 

Appellant's assigner did not, of course, patent a revolving clod fend- 
er as such, but merely the spécifie construction or fender described in 
the claims quoted above. 

The file wrapper does not detract from the force of appellant's 
claims. The first claims filed were too broad and were rejected. Prés- 
ent claims 1 and 2 and others were then presented, and the examiner 
rejected original claim 4, because completely covered by présent claim 
1, stating that — 

"Any novelty in the claim résides In the spécifie construction of the fender." 

With this ruling claimant acquiesced. In this we find nothing incon- 
sistent with appellant's présent asserted position. We conclude both 
claims are valid. 

N ninf ring e ment. — Appellee bases its défense o£ noninfringement 
upon the use of the word "wire" in the two claims involved. That its 
infringing fender otherwise responds to the claims in question is not 
open to dispute. 

Herewith is presented a figure of appellee's fender, with each al- 
ternate loop removed and loops taken from the Munson clod fender 
substituted. 

Grant appellant's invention is not 
a ])ioneer, and his claims are limited, 
and that he deals merely with an im- 
provement in a revolving fender, yet 
a fair application of the doctrine of 
mechanical équivalents, we think, 
compels us to include appellee's 
structure. With ajjpellant's device 
before it, wit!» its merits and advan- 
tages fully explained by a représent- 
ative of the Munson Manufacttiring 
Company, appellee constructed a 
fender which, outside of the material 
and the way it was made, is in ail 
respects similar to appellant's fend- 
er. i\ppeilee, however, makes its 
fender of malléable castings. 
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Although using the word "wire" in its daim, the patentée should not 
be restricted to this material, nor should appellee be permitted to escape 
infringement by reason of the substitution of malléable castings for 
wire. While the substitution of différent materials may, under certain 
circumstances, avoid infringement by the user, such a conclusion could 
not well be reached in the présent case. AU the previously used revolv- 
ing fenders were made of métal, some of steel, some of malléable cast- 
ings. In the pfior art citations of the Patent Office were revolving wire 
fenders. The novelty could not be said then to lie in the métal. The 
problem vvhich Munson successfully attacked was solvable, not by the 
use of a particular métal, but by the construction of the loops. We 
think infringement is shown. 

The decree is reversed, with costs, with instructions to enter a decree 
in complainant's favor for an injunction and an accounting. 



ROSKMARY MFO. CO. v. HALIFAX COTTON MILT.S, Tne. 

(Circuit Court of Appeals, Fourtli Circuit. Jauuary 7, 1910.) 

No. 1647. 

Patents «2=3.328 — Validity — Power Loom. 

The l'utlerson reissue patent. No. 12.1.59 (original No. 722,248), for 
loower looi'.i, hcld void, as flaiinina; broadly a coiiil)ination of Jacquard 
mechauisio with a plaiii power looui equipped with an automatic weft- 
replcnishins device, wlilcii was not the patentee's Invention. 

Appeal from the District Court of the United States for the West- 
ern District of Virginia, at Lynchburg; Henry Clay McDowell, Judge. 

Suit in equity by the Rosemary Manufacturing Company against the 
Halifax Cotton Mills, Incorporated. Decree for défendant, and com- 
plainant appeals. Affirmed. 

William W. Dodge, of Washington, D. C, and Robert Fletcher 
Rogers, of New York City (Caskie & Caskie, of Lynchburg, Va., on 
the brief), for appellant. 

Melville Church, of Washington, D. C. (Titian W. Johnson, of 
Washington, D. C, and Coleman, Easley & Coleman, of Lynchburg, 
Va., on the brief), for appellee. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

ROSE, District Judge. The plaintiff, the Rosemary Manufacturing 
Company, is the owner of reissued letters patent No. 12,159, granted 
September 29, 1903, to Samuel F. Patterson. It charges infringement 
by the défendant, the Halifax Cotton Mills, Incorporated. The lower 
court dismissed its bill, and it has appealed. 

If the patent is valid, its claims can be read upon the looms used 
by the défendant. The latter, however, dénies validity, and in the 
alternative says it has a license. In the view we take of the nrst con- 

»^::::>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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tention, it is unnecessary to consider the second. In substance the 
claims are for a combination of Jacquard mechanism with a plain 
power loom equipped with automatic devices for replenishing or re- 
newing the weft thrèad. The plain hand loom is milleniums old. 
More than a century has elapsed since men found how it might be 
driven by steam. The invention of Jacquard was made a hundred 
years or more ago, and for that length of time the combination of 
the Jacquard mechanism with the plain power loom has been in gên- 
erai use. As early as 1834 it was perceived that such a combination 
as the plaintiff now claims would be a great improvement in the art. 
In the year mentioned two British inventors obtained a patent for a 
loom which they thought embodied it. In point of fact their device 
did not work, and their machine does not anticipate the plaintifï's. 

In many inventions there are two distinct steps : First, the concep- 
tion of the gênerai resuit wished for; second, the discovery of a way 
of obtaining it. In a large majority of cases, perhaps, the first may be 
obvious to every one interested in a particular art, and it is the sec- 
ond which calls for the exercise of inventive genius. But that is 
not always so. It may well be that two or more machines, appliances, 
or tools are old and well known. Some day it dawns on some one 
that, if they are combined, new and useful results will be obtained. It 
may be that, so soon as the advantages of the combination are un- 
derstood, the means of bringing it about are within the capacity of 
any fairly skilled mechanic. In a third class of cases inventive genius 
may be required both in perceiving the combination that is désirable, 
and in finding out a practical way of making it. 

In applying thèse platitudes to the instant case it will be seen that 
there is nothing new in Patterson's idea that the combination claimed 
by him would be useful. That was then at least 65 years old. Ail 
the greater would be the presumption of invention in one who after 
such a length of time found the way to attain the end. One who so 
succeeded could, it is true, not claim a monopoly of the combination, 
however brought about, because the conception of that combination 
was not his contribution to the art. But he would be entitled, not 
only to a patent for his way of making that combination workable, 
but also to an extremely libéral constrtiction of his claim, so as to 
cover a hroad range of équivalents. Unfortunately Patterson's claims 
are in fact for the combination, no matter how efïected, and of that 
he was not the inventor. It is true that some of thèse claims apparently 
go somewhat into détail; but the patent does not clearly tell us in 
what the invention lies, unless it is in the combination, nor hâve we 
been able to discover in what other than such combination it is sup- 
posed to be found, although we hâve had the benefit of the testimony 
of highly qualified experts and of the briefs and oral arguments of 
able and experienced counsel. 

The patent law requires the patentée to tell in what his invention 
consists. This is the rule, which we may not relax, even if we would ; 
but this is a case which from every standpoint calls for its reasonable 
application. Why, after the desirability of the combination was per- 
ceived, did two-thirds of a century pass before it was effected. The 
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record shows that for 61 out of the 65 years no one knew how to 
supply one of the éléments. It was not until 1895 that in the Draper- 
Northrop loom the world first saw an automatic weft-replenishing 
device successfully applied to even a plain power loom. Some years 
elapsed before its merits were fully recognized, and in 1899 Patterson 
says he conceived his invention. At that day ail that was open to his 
appropriation was the method by which he successfully combined the 
new Draper-Northrop loom with the old Jacquard. If he had lim- 
ited his claims to the way or ways in which he had achieved this 
end, the court and the public would hâve been able to say whether in- 
vention was displayed in what he did. In passing on that question he 
would hâve been entitled to whatever favorable presumptions were 
raised by the admitted success of his loom and the use of it by the de- 
fendant. As it is, his claims call for more than was open to his 
monopolization, and are in conséquence invalid. 
Affirmed. 



JACKSON V. ENID FOUNDRY & MACHINE SHOPS et al. 

(Circuit Court of Appeals, Eighth Circuit. April 15, 1919.) 

No. 5151. 

Patents <S=>328 — Novelty — Meteb Box. 

The Jack.son patent, No. 1,0.38,146, for meter box, held void for lack of 
novelty, in vlew of prier structures in analogous arts. 

Appeal from the District Court of the United States for the Western 
District of Oklahoma ; John H. Cotteral, Judge. 

Suit in equity by John T. Jackson against the Enid Foundry & 
Machine Shops and others. Decree for défendants, and complain- 
ant appeals. "Affirmed. 

G. A. Paul, of Oklahoma City, 0kl., and F. R. Cornwall, of St. 
lyouis, Mo., for appellant. 

Harry O. Classer, of Enid, 0kl., for appellees. 

Before HOOK and CAREAND, Circuit Judges, and AMIDON, 
District Judge. 

HOOK, Circuit Judge. This is a suit for infringement of patent 
No. 1,038,146, September 10, 1912, to John T. Jackson, for improve- 
ments in meter boxes. The trial court held the patent invalid for 
want of novelty, and the plaintifï appealed. 

The structure described in the patent is composed of separate cast 
iron side and end members easily transportable in "knock-down" 
condition, and also arranged to be readily assembled and fastened for 
use in housing underground water meters, etc. It bas no bottom, and 
the lid or cover is not in controversy. In setting up the box, the 
ends slip into grooves formed by ribs intégral with and along each 

©SjFor otlier cases eee same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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perpendicular edge of the side pièces. The inner ribs are not continu- 
ous, but are broken near the top and bottom, so as to form recesses to 
accommodate lugs protruding from the end pièces and to allow them 
to he close to the face of the sides. Ordinary stove bolts are passed 
through the lugs and corresponding holes in the sides. "The inner 
ribs prevent the end walls from moving inwardly, the outer ribs 
prevent the end walls from moving outwardly, and the bolts hold 
the walls together, so that they cannot be accidentally displaced." It 
was said by an expert for plaintifif that the essence of the invention 
consisted in the seating of the ribs at the corners of the box forming 
the grooved joint, with the lug out of contact with the inner rib, but 
in flat contact with the side walls. 

We agrée with the trial court that the structure was old in the 
analogous art of fire boxes of the ordinary domestic stoves. Aside 
from an old catalogue and physical exhibits received in évidence, com- 
mon expérience and observation teaches us that for very many years 
the sides and ends of fire boxes in heating and cooking stoves were 
made stable in practically the same way. In preventing the inward 
fall or movement of the ends of his meter boxes, plaintiff's noncon- 
tinuous or so-called recessed inner ribs of the sides perform in the 
same way the same function as the familiar lugs or shoulders of 
fire boxes, and the latter likewise accommodate the bolting device. 
Of course, the exterior or outside ribs or projections to prevent the 
cornering walls from falling outwardly were old in various forms. 

The decree is affirmed. 



LONDON-ARTZOXA CONSOL. COPPRR CO. v. GILA COPPER 
SULPIIIDE CO. 

In 1-e UNION & XEW HAVEX TRUST CO. 

(District Court, S. D. New Yorli. Jiumavy 2, lOtO.) 

1. Receivers «êx^'Tl — Rigiit of iloHTHAOUE TO Income from Mine. 

Where a receiver of a iiiinlng conipaiiy lias beeii appointed to con- 
serve tlve asscts of the eompaiiy, and as sucli receiver is iu receipt of the 
profits from the opération of the mine untler a contract for the sale of 
its ore, such receiver as agaiiist a uiortsagee not in possession of the 
mine is, nnder the statiites of Arizona, whii-li reciiiire a niortgage to be 
foreclosed by action, entitled to receive and retain such prolits. 

2. Receiveus <S=52 — Mortgage Foreclosure— Extension of Pkioh Receiv- 

ERSIIIP. 

Where a clause in a deed of trust autliorizes the trustée in case of 
default to take possession of the property covered thereby, and to col- 
lect the rents and protits thereof, such clause in an action in the feder;;! 
court in whicli a re(-eiver lias already been appointed of the rents and 
profits is a reniedy in foreclosure, wliich autliorizes the court in which 
the receiver bas been appointed to exteiid such receivership from the tiaie 
of such application l)y the trustée under the inortgase tor the benefit of 
the mortgafïee. Until .such application is made the rents and profits be- 
long to the receiver of the mortgagor. 

iS:=;3For otlier cases see same topic &. KI?Y-NUMBER in ail Key-Numbered Digeats & Indexes 
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S. Receivebs iS=52 — Mobtgaqe Forholosuke— Ancillart Appointment of 
Eeceiveb. 

As a court having jurisdictlon over the property Itself In the state 
whereln it is located may, in an action to foreclose a mortgage, appoint 
a receiver of ttie rents and profits, even wliere a statute o( ttie state 
provides "ail mortgages * » * shall, notwith standing any provision 
contained in the mortgage, be foreclosed by action in a court of compétent 
jurisdictlon," an analogous application may be made to the court having 
jurisdictlon over a receiver appoiuted in another jurisdictlon in a suit 
to conserve assets of the corporation, and that court which has Juris- 
dictlon over that receiver may make an order anclUary to the foreclo- 
sure suit. 

In Equity. Suit by the London-Arizona Consolidated Copper Com- 
pany against the Gila Copper Sulphide Company. On motion by the 
Union & New Haven Trust Company, intervener, for order on re- 
ceiver. MnHified order granted. 

Thls Is a motion to compel the receiver appolnted in a séquestration suit 
against a corporation to pa.v to the petitioner moneys collected under the 
follovving circumstonces: T^e défendant, an Arizona corporation, executed 
a mortgage to the petitioner on April 1, 1913, of ail its property, consistlng 
of a copper mine l'i that state, then in possessloi of the American Snielting 
& Refinlng Company, under an agreement by which the latter was to extract 
the ore and pay the défendant stipulated sums. This mortgage contained, 
among other provisions, two; Article 13, permltting the mortgagee upon de- 
fault to enter and coUect the rents and profite and pay the principal and 
interest due; and article 14, permltting a similar entry with right of sale. 

The interest upon thls mortgage becoming dua in April, 1918, a default aiso 
occurring in the covenant for a sinlîing fuud, the mortgagee was asked under 
the mortgage by the bondholders to take possession, and on April 17th ap- 
polnted an agent to take possession of the mine. T" c mortgagee on the 
sarae day wrote to the American Snielting & Refinlng Company advising 
them that it was taking possession through its agent, and demanding pay- 
ment to itself under the contract betweeu the défendant ard the smelting 
Company. To thls the smelting company replied on the next day by a mère 
acknowledgment. On April 20, 1918, the mortgagee notitied the défendant 
that it was taking possession under the mortgage, to which the défendant 
replied that it would hold the mortgagee responsible. 

On April 22, 1918, the défendant consented to a judgment creditor's hlll 
In séquestration of its assets in this district, and a receiver was appolnted 
who was also appolnted receiver under a similar blll flled in the United 
States District Court of Arizona on the 27th. The petitioner's agent did 
nothiug by way of taking physlcal possession of the mine, but the petitioner 
flled a bill to foreclose the mortgage in July, 1918, which is stUl pending and 
which prays for possession under article 1.3 of the mortgage. 

The moneys in question are those paid In the city of New York by the 
smelting company to the receiver under the mining contract and now held 
in a New York bank. They arose after his appointment and up to the flling 
of this motion. In August, 1918, the petitioner moved apparently in the 
Arizona foreclosure suit to be allowed to take possession of the mine under 
the mortgage, which motion was denied on December 14, 191S. The mort- 
gage was expressly made subject to the contract between the défendant and 
the smelting company. 

Origen S. Seymour, of New York City, for Union & New Havei 
Trust Co. 

Wm. P. Maloney, of New York City, for receiver and Gila Cop- 
per Co. 
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LEARNED HAND, District Judge (after stafmg the facts as 
above). [1] The mortgagee's theory is that by article 13 of the 
mortgage it got the right to possession upon demand, after def ault, and 
that, even though it had no actual possession, its right to the rents 
and profits arose at that date. Dow v. Memphis R. R. Co., 124 
U. S. 652, 8 Sup. Ct. 673,. 31 h. Ed. 565. That was a bill to compel 
surrender of possession after default under a clause slmilar to ar- 
ticle 13, and an account was allowed from the filing of the bill, which 
was treated as a demand. Now it is very doubtful whether the let- 
ter of April 20th from the mortgagee to the défendant can be treated 
as a demand for possession. On the contrary, it merely advised the 
défendant that it was "taking possession." Nor did it secure an at- 
tornment from the smelting company by its letter of April 17th and 
the latter's answer of April 18th, which was only an acknowledg- 
ment. 

However, I do net think that it makes any différence whether the 
letters can be construed as a demand or as an attornment, because I 
regard article 13 of the mortgage, quite as much as article 14, as 
being a remedy for the foreclosure of the same. It is true that under 
article 13 there is no right of sale, but only to collect and apply the 
rents and profits in extinguishment of so much of the debt as may 
be due; but it is a remedy none the less to pay the debt out of the 
property, and it seems to me immaterial that no part of the corpus 
can be touched. In any event, I regard it as much within the scope 
of paragraph 4113 of the Arizona Civil Code, as article 14. That par- 
agraph reads as f ollows : 

"AU mortgages * * * shall, notwithstanding any provision contalned 
in the mortgage, be foreclosed by action in a court of compétent jurisdic- 
tion." 

That this covers foreclosure by sale was decided in Schwertner v. 
Provident, etc., Association, 17 Ariz. 93, 148 Pac. 910, and, while 
there is no décision upon the subject, I hold it to cover a provision 
like article 13. Hence that article cannot give a right of entry without 
suit. Teal v. Walker, 111 U. S. 242, 252, 4 Sup. Ct. 420, 23 L. 
Ed. 415. 

[2] This being true, the receiver must be held to hâve collected the 
funds upon the account of the défendant at least until the filing of the 
bill of foreclosure. This was an independent bill, as I understand it, 
praying among other things that the mortgagee might be let into pos- 
session. At that time the property was in the actual possession of the 
smelting company to which the mortgage was subject, and, so far as 
any other possession was possible, in the possession of the receiver in 
the Arizona séquestration proceeding. Therefore in no aspect could 
the prayer be granted. The proper course was to apply in that proceed- 
ing for an order extending the receivership for the mortgagee's bene- 
fit in the rents accruing under the contract. Sullivan v. Rosson, 223 
N. Y. 217, 119 N. E. 405; N. Y. Security Co. v. Saratoga Cas & 
Elec. Lt. Co., 159 N. Y. 137, 53 N. E. 758, 45 L. R. A. 132. The 
prayer under thèse circumstances does not seem to me to fall within 
Dow V. Memphis Ry., supra, since it was incapable of being granted 
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as it stood. However, even if this be untrue, the mortgagee actually 
moved apparently in the foreclosure suit under that prayer for pos- 
session and has bcen denied. I cannot, therefore, recognize the pray- 
er as a valid exercise of the riglit conferred under article 13 without 
directly contradicting this décision. Up to the présent time, there- 
fore, there has been nothing which has changea the status of the 
défendant, and its right, conceded not to exist until default, has not 
been changed after default. The money already accumulated will 
therefore not be held upon account of the foreclosure decree, 

[3] Nevertheless, I see no reason why this motion should not be 
treated as one to extend the receivership for the benefit of the mort- 
gagee so far as concerns any profits which the receiver shall first re- 
ceive in New York. As to any profits received in Arizona, I must 
leave them to the disposition of that court; but article 13 should be 
made effective whenever it legally can. 

Section 4098 of the Arizona Revised Statutes does not appear to 
me pertinent. In the case at bar the mortgage did by express terms 
authorize the m.ortgagee to take possession. The limitations on that 
right are that he must exercise it only by foreclosure suit; the sub- 
stantive right nevertheless exists. Judge Sloan's affidavit is not to 
the contrary of this. He says that in his opinion the mortgagee can- 
not get possession, "unless an action is brought to foreclose the same 
in a court of compétent jurisdiction and judgment awards him pos- 
session." This appears to me to mean that possession may be award- 
ed in such cases. Where, however, there is already a third party in 
possession and a receiver entitled to receive the rents, an analogous 
application may be made to the court having jurisdiction over that 
receiver. And where the rents arising from a third party's possession 
are first received by a receiver appointed in this jurisdiction, this court 
which has jurisdiction over that receiver may make a similar order 
ancillary to the foreclosure suit. This seems to me the only way 
in which the rights secured by article 13 can under the circumstances 
be enforced. Enforced in some way they should be. 

It is not clear just what was the purport of the décision of the 
motion decided in Arizona on December 4, 1918. I need only say 
that there is no évidence in the record that it concluded the mort- 
gagee upon his right to avail himself of article 13. Such an effect 
is not to be presumed. Whether it was made in the foreclosure suit 
or in the séquestration suit does not appear, either; but I cannot see 
that that makes any différence. 

Therefore the petitioner may take an order requiring the New York 
receiver to hold ail moneys for the account of the final decree in the 
Arizona foreclosure suit which he has received and shall receive from 
the date of this application. Otherwise the motion is denied. 
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SPONGE DIVERS' ASS'N, Inc., v. SMITH. KLINE & FRENCII CO. 

(District Court, E. D. rennsylvania. March 12, 1919.) 

No. 4200. 

1. Sales <S=168(2) — Deliveky and Acceptance— Time for Inspection. 

A purcliaser of goods with right of in.spection hcld to hâve a reason- 
able tiiiie after their receipt witliin which to iiispect and exorcise bis op- 
tion to reject the goods. 

2. Sales <&=>182(4) — Time for Inspection— Question for Jury. 

AVliether a purcliaser of goods exerclsed his rigiit to rejeot the goods 
after inspection witliin a reasoiiable tiine after delivery hcld a question 
for the jury. 
?,. AssiGNMBNïs i©=101, 138 — Action Agaikst Debtor— Question for Juky. 

In an action by a seller to recover the pr-ice of goods sold for the bene- 
flt of a use plaintifC to which the account had beeu assigned with a bill of 
sale of the goods, wliere the goods had been returned to the légal plaintifT, 
actual noti(« of tlie transfer to use plalntiffi held necessary to blnd the 
purchaser, and whether such notice was recei^'ed was a question for the 
jury. 

At Law. Action by the Sponge Divers' Association, Incorporated, 
to the use of the Commercial Crédit Company, against the Smith, 
Kline & French Company. On motion by plaintiff for new trial. De- 
nied. 

Julius C. Levi, of Philadelphia, Pa., for plaintiff. 
James Collins Jones, of Philadelphia, Pa., for défendant. 

DICKINSON, District Jndge. The nile for a new trial was taken 
by the plaintiff. The verdict was for the défendant. Ordinarily, in 
view of the conclusions we hâve reached, the case would be disposed 
of by an order discharging the rule and entering judgment on the 
verdict. The very capable counsel engaged in the cause bave, how- 
ever, deemed the questions involved of sufficient interest and impor- 
tance to call for a searching discussion, and bave discussed them with 
fullness and clearness. Tbis more thaii justifies, it invites, a litce full- 
ncss, and, so far as we can approach it, a like clarity in stating the 
conclusions reached and the reasons therefor. 

There is in the case a légal plaintiff and a use plaintiff. There is 
no merit in the case of the légal plaintiff, or, accurately stated, the dé- 
fense to the claim of that plaintiff is complète. 

The case is one of a claim for goods sold and delivered. The dé- 
fense is that the goods were bought subject to inspection, and upon 
inspection were rejected and returned to the légal plaintiff who re- 
tained them. The real plaintiff is the Commercial Crédit Company, 
to whose use the action is brought. This company, as its name indi- 
cates, is one of those institutions which supply crédit to manufactur- 
ing companies, such as the légal plaintiff, by financing them. This is 
donc upon the System of buying the accounts of the manufacturers 
and giving notice of the ownersbip, tbus putting upon the debtor the 
obligation to pay the crédit company. The crédit company further 
protects itself by baving the manufacturer warrant the account to 

(2:;:^For oiher cases see eaine topic & KEY-NUMBlOit iu ail Key-Numbered Digests & indexes 
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be coUectible, and by advancing, not the full face value of the ac- 
count, but a part of it. When the transaction goes through without a 
hitch, it results in the crédit company receiving back the moneys ad- 
vanced, with interest to date of reimbursement, together with a charge 
for the service. 

The transfer of the account in suit was evidenced by a formai as- 
signment, v.'hich also operated as a bill of sale of the goods to which 
the account referred. Notice of the transaction was given the con- 
signée of the goods by a statement of account accompanying the bill of 
lading, which statement had stamped upon it plain notice that the 
ownership of the account and also the title to the goods shipped were 
in the crédit company. Thcre had also been previous dealings of a like 
kind in which the right of the crédit company to receive payment had 
been recognized and acted upon by the défendant. 

A further fact disclosed was that the défendant had retained a rela- 
tively small part of the shi]mient. This they paid for under a stipula- 
tion that it was paid and accepted without préjudice. 

Another fact in the case was that the goods had been forwarded 
in two shipments under dates which we will call May 18th and June 
4th. Thèse dates may not be accurate, but they will answer to présent 
the point upon which their significance turns. The goods were not 
inspected until sonie time in June when the légal plaintifï was notified 
of the rejection, and after some correspondence the goods were ship- 
ped back about the middle of July. 

This does not complète the statement of the pertinent facts, but it 
affords the opportunity to contrast the opposing théories of the parties, 
and the remaining facts may be best stated in connection therewith. 

1. The theory of its case, in one of its aspects, as presented by the 
plaintiff, was that the défendant having retained a portion of the 
goods shipped had lost its right of rejection, as it was bound to reject 
ail or accept ail. 

The opposing theory of the défendant was that the purchase was of 
sponges, and what bas been called the "sponge étiquette" of the case 
demanded that the défendant retain and pay for the part of the spong- 
es which they kept. This was in déférence to a custom or rule of the 
trade in accordance with which the parties dealt in this instance as 
they had before. Sponges were known by quality as "pure" and "reg- 
ular," and were so ordered ; the buyer having the right to inspect and 
reject if the shipment was not up to what was known in the trade by 
thèse names. There was difficulty, however, in repacking sponges 
removed from the case for inspection without damage. In consé- 
quence, the requirement was that the consignée pay for the sponges 
thus inspected whether they were of the contract quality or not. 
Thèse were the sponges which the défendant kept and for which it 
paid. 

This question of how the goods which were kept came to be kept 
and the good faith of the défendant in exercising its right to reject 
was left to the jury, and we still think properly so. It is évident the 
trial judge did not hâve in mind that this feature of the case was in 
controversy. It seems now that the défendant wrote one or more let- 
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ters which on their face justify the comment of counsel for plaintiff 
that a grave question of the good faith of the rejection arose. This 
feature of the charge was a regrettable oversight, but as an appellate 
question it does not arise either formally or in substance. Not for- 
mally, because if the trial judge overlooked the significance of any let- 
ters written by the défendant attention should hâve been called to 
them. Not in substance, because there is a moral certainty the cause 
was decided upon an entirely différent issue. 

[1, 2] 2. The theory of the défense upon another feature of the 
trial was this: The shipment was, as before stated, returned to the 
légal plaintifï. When the fact was brought to the attention of the de- 
fendant that the shipment should hâve been returned to the use plain- 
tifï, an effort was made to hâve the shipment sent back to the défend- 
ant. The légal plaintiff took this situation to the use plaintiff. De- 
fendant very strenuously contended that the use plaintiff asserted the 
control which it had over the légal plaintiff to havé the latter refuse 
to give up the goods. With such a fact finding made, the défendant 
invoked the doctrine that, as the rights asserted by the plaintiff were 
équitable rights, it was bound to do equity, and its conduct in this re- 
spect was so inéquitable as to work a forfeiture of ail its claimed 
rights. The doctrine invoked was the familiar "clean hands" doctrine. 
The trial judge refused, not, of course, to accept the principle, but 
to apply it. This was because there was no évidence on which to sub- 
mit the fact finding. What the use plaintiff, however, did do was to 
send through its Philadelphia counsel the letter of August 21st. This 
meant, if it meant anything, that the right of tke défendant to reject 
the goods was denied and acceptance of their return refused. The 
claim of the use plaintiff was based, not upon the fact that the return 
had been to the wrong person, but upon the proposition that the de- 
fendant had lost its right to reject by not making the rejection 
promptly. This made the décision of the cause to turn upon the sole 
issue of the right to reject. The jury were instructed that, if their 
minds led them to the conclusion that this was the determining issue, 
they might so décide the cause. In thus deciding it they were further 
instructed that the défendant had a reasonable time in which to assert 
its right to reject, and the jury were to find whether the right was ex- 
ercised within a reasonable time. Both the plantiff and the défendant 
complain of this instruction. The verdict bas removed ail practical 
value from the complaint of the défendant. 

The complaint of the plaintiff is : First, that the défendant did 
not hâve a reasonable time in which to inspect and reject, but must do 
so at once ; and, second, that, even if it had such reasonable time, the 
question of reasonable time was not for the jury, but the court, and 
the court should hâve held the time to be unreasonable. 

We are still of opinion that the défendant had a reasonable time in 
which to inspect and accept or reject, and that the question of what 
was a reasonable time was a jury question. 

This is the practically important, and, in a sensé, the real appellate, 
question now involved. because there is no doubt that the verdict turn- 
ed upon this feature of the case. 
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[3] 3. The theory of the plaintiff upon a third feature of the case 
was that, admitting the duty of the use plamtiff to give notice of its 
rights to the défendant, this notice need not be actual notice, but that 
constructive notice would be sufficient, and that the notice given was 
such as to be the notice required by law. 

In support of this proposition the following, among other authori- 
ties, are cited : 5 Corpus Juris, 978; Tritt's Adm'r v. Colwell's Adm'r, 
31 Pa. 228; 29 Cyc. 1113. 

The pertinence of this proposition will appear from this circum- 
stance. The trial judge refused to charge, as requested by plaintifif, 
that the défendant had notice of ail of the rights of the use plaintifï. 
As the rights of the use plaintifï were équitable rights dépendent upon 
the fact of notice, the jury were charged that this notice must be actual 
notice, and the fact of notice was in conséquence submitted to them to 
be found. This was accompanied with such comments that there can 
be no doubt of the finding upon this question, and that the point is 
without value as affecting the resuit of the trial. Nevertheless, if 
error, although probably innocuous error, there can be no certainty 
of this, and it would be réversible error. We adhère to the view be- 
fore expressed that the fact, no matter how strong the évidence in 
support of it (and its strength was impressed upon the jury), was 
none the less a fact to be found by the jury. 

A new trial is accordingly refused. 

As the reasons for a new trial follow the points of charge, we sub- 
mit with and as part of this opinion a discussion of each point. 



TJNITED STATES v. KOCK OIL CO. et al. 

(District Court, S. D. California. April 9, I&IO.) 

No. A-53. 

Mines and Minejrals ©=30— Oïl and Gas Lan ds— With dkawal from En- 
try — pk0tr:cti0n of bona fide occupants. 

The Pickett Act (Comp. St. §§ 4523-4525), declaring that rights of per- 
sons who at date of withdrawal of oil or gas lands are bona flde occu- 
pants or claimants tliereof, and who tlien are in diligent prosecution 
of work leadiiig to discovei-j' of oil or gas, shall not be affected or impair- 
ed by the order, so long as tlioy continue in such prosecution, being a 
remédiai statute, to be liberally construed to effect its purpose of enab- 
ling such bona flde occupants to continue their work to discovery and to 
acquire title, it is immaterial tliat, unknown to them, the one from whom 
they obtained possession had attempted to acquire more land than the 
law allows, or that they had not posted or recorded notice of intention 
to locate. 

In Equity. Suit by the United States against the Rock Oil Com- 
pany and others. Complaint dismissed. 

(g=»For other cases see same topic & KEY-NUMBEB in ail Key-Numbered Digests & Indexes 
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Frank Hall and C. D. Hamel, both of San Francisco, Cal., for the 
United States. 

A. V. Andrews, of L-os Angeles, Cal., for défendant Rock Oil Co. 

A. L. Weil, of San Francisco, Cal., for défendant General Petro- 
leum Co. 

Milton T. Farmer, of Bakersfield, Cal., for défendant Standard 
Oil Co. 

BEAN, District Judge (sitting by spécial assignaient). This is a 
suit to détermine the défendants' right to the possession of the south- 
east quarter of section 23, township 31 south, range 22 east, Mt. 
Diablo meridian, in the state of California, and to extract and mar- 
ket the oil therefrom. The land is chiefly valuable for its oil con- 
tents. 

In November, 1908, and prior to discovery, paper locations or 
declaratory statements were posted on the property in controversy, and 
also on the northeast quarter of section 26 in the same township, by 
one Burge, in the name of sundry persons claiming the several tracts 
under the placer mining laws ; they being at the time vacant unoccu- 
pied minerai land of the United States open to entry. 

In December, 1908, Burge cntered into a contract with one Johnson 
for the developraent of both quarter sections by drilling for oil there- 
on, agreeing to give Johnson a certain portion in each tract in case 
of discovery. In January, 1909, Johnson assigned and transferred 
his interest in the development contract to T. R. Finley and 21 other 
persons, ail qualified entrymen under the mining laws. Subsequently 
6 of the original alleged locators conveyed their interest, if any, to 
Burge, and the other 2 executed and delivered to him a power of at- 
torney, authorizing him to act for them. Thereafter, and in July, 
1909, an agreement was entered into between Burge and Finley and 
associâtes, by which the latter surrendered to Burge their claims to 
the northeast quarter of section 26, in considération of which Burge 
transferred and surrendered to them the land now in controversy. 

Finley and his associâtes shortly thereafter entered into a contract 
with the Logan Oil Company for the development of the latter prop- 
erty, and the oil company was diligently engaged in work leading to 
discovery on September 27, 1909, when the land v/as included in the 
presidential withdrawal order of that date. Work of development 
continued after the withdrawal, and oil was discovered in December, 
1909, involving an expense of a considérable amount of money. 

The présent défendants hâve succeeded to the rights of the oil 
company and Finley and his associâtes, without notice or knowledge 
of th:i alleged fraud, and upon the payment of large sums cf money 
theref or. The governraent claims that they hâve no légal right to the 
property or its contents, because the original locations were fraudu- 
lent and void, being made for the purpose of enabling Burge to ac- 
quire more land in a single location than the law permits. 

This position is strenuously controverted by the défendants. In 
addition they insist that, however that may be, Finley and his as- 
sociâtes were given a légal interest in the property by the provisions 
of the Pickett Act. That they and the Logan Oil Company, holding 



UNITED STATES V. ROCK OIL CO. 333 

(257 F.) 

for them at the time of withdrawal, acted in good faith in acquiring 
possession of the property and vvithout notice or knowledge of the 
fraudulent character of the Burge locations, if they were fraudulent, 
and were so acting at the time of the withdrawal is clear and undis- 
puted froni the testimony, 

The government argues, however, that notwithstanding this fact 
they are not to be regarded as bona fide occupants or claimants with- 
in the meaning of the Pickett Act (Act June 25, 1910, c. 421), which . 
provides that — 

"The rishts of any pci-son who, at tlie date of wltlirtrawal, * * * is a 
bona fide occupant or claimant of cil or sas bearlng lands, and wlio, at sucli 
date, is in diligent prosecntion of work leading to discovery of oll or gas, 
sliall not be affected or Inipaired by sucli order, ko long as sucli occupant or 
claimant shall continue in diligent prosecution of said worlv." 36 Stat. 847 
(Comp. Ht. § 4524). 

This law is the first législative récognition by Congress of a stat- 
utory right in an occupant of public oil lands prior to discovery. It 
was manifestly intended to and does expressly give to those coming 
within its provisions a légal status and a right to continue work of 
discovery with the attendant conséquences. It is a remédiai statute 
and should be liberallv construed to effect its purpose (Consol. Mut. 
Oil Co. v. U. S., 245 Fed. 521, 157 C. C. A. 633), which was to pro- 
tect bona fide occupants of public oil or gas lands who in good faith 
were, at the date of a withdrawal, engaged in work leading to dis- 
covery, by giving them the right to continue their work to a discovery, 
and thereafter to extract and market the oil, and to acquire title 
notwithstanding the withdrawal; and in my judgment it is of no 
conséquence from whom such occupants obtained possession, if, as 
appears in this case, they were at the date of withdrawal claiming 
in their own right no more land than they would be entitled to take 
under the mining laws, and were acting in good faith and with an 
honest purpose to comply with the law. What right, if any, a 
transférée of a paper location would acquire as against a withdrawal 
before discovery, if the original location included more land than he 
could lawfully take under the mining laws is not hère involved. But 
see Miller v. Chrisman, 140 Cal. 440, 73 Pac. 1083, 74 Pac. 444, 98 
Am. St. Rep. 63; Merced Oil Mining v. Patterson, 153 Cal. 624, 96 
Pac. 90; Id., 162 Cal. 358, 122 Pac. 950. 

The so-called locator of minerai lands lias no légal status or right 
to the property against the government, prior to discovery, except 
such as is given by the Pickett Act. His right, if any, is a mère 
possessory one, protected and recognized, it is true, against forcible or 
clandestine entry by a third person, while he is in good faith making 
a discovery, although open to the entry of others by légal means for 
the purpose of location. Consol. Mut. Oil Co. v. U. S., supra. When, 
however, he relinquishes or transfers his possession to another before 
discovery, the land thereupon becomes subject to location by that oth- 
er, if he is qualified to make a location. Finley and his associâtes 
were qualified locators of an association claim. They were more than 
eight in number, and under the arrangement between them no one was 
to receive a larger area of the land located than the law entitled him 
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to take. The fact that they did not post or record notice of an in- 
tention to locate the land is immaterial. The law does not provide 
for nor require such procédure, and moreover their possession of the 
property was of itself notice of their rights therein. Butte & Superior 
Copper Co. v. Clark-Montana Realty Co., 249 U. S. 12, 39 Sup. Ct. 

231, 63 L. Ed. , decided by Suprême Court of U. S. March 3, 

1919. 

I can conceive no vaHd reason why, under the évidence in this case, 
they should not be deemed to hâve been bona fide occupants at the 
date of withdrawal within the meaning of the Pickett Act, although 
they may hâve innocently obtained possession in the first instance f rom 
some one who was attempting to acquire more land than the law per- 
mitted. Their right was not deraigned from, nor did it dépend upon, 
the prior location, but upon the terms of the Pickett Act. They were 
occupying and holding in their own right and as persons lawfully en- 
titled to acquire the property under the mining laws. Their possession 
was not tainted with the fraud, if any, of prior attempted locators, 
whom they did not represent, and in whose interest and for whose 
benefit they were not holding. 

It follows that the complaint must be dismissed; and it is so or- 
dered. 



STATE OF OHIO ex rel. ERKENBRBCHER r. COX, Governor of Ohio. 

(District Court, S. D. Ohio, W. D. January 4, 1919.) 

No. 163. 

1. Courts <S=5343 — Fedeeal Courts — Misjoindeb of Pabties Plaintut — 

Suit by Taxpayee Joining All Citizens — Equity Rule — "Joint Causes 
OF Action." 

Under equity rules 26 and 38 (201 Fed. v, 118 O. C. A. v ; 198 Fed. xxix, 
115 O. C. A. xxix). In suit by a citizen of Ohio and of the United States, 
joining ail citizens of the United States, against the Governor of Ohio, to 
enjoin transmission by him to the General Assembly of the state of a pro- 
posed aœendment to the fédéral Constitution prohibiting the manufacture, 
sale, etc., of intoxicating llquors within the state, there is a misjolnder 
of parties plaintiff, as there would be If the suit were brought alone in 
behalf of plaintiff as taxpayer and ail other taxpayers similarly inter- 
ested ; the causes of action not being .iolnt within the rules. 

[Ed. Note. — For other définitions, see Words and Phrases, Second Séries, 
Joint Cause of Action.] 

2. Injunctton <@=»75 — Tbansmission of Peoposed Amendmbnt to Fedebal 

Constitution to State Législature — Absence op Emergenct. 

The suit of a taxpayer in a fédéral judicial district in the state of Ohio, 
also as a citizen of the state and the United States, joining with him ail 
citizens of the United States, to enjoin the Governor of Ohio from trans- 
mitting to the General Assembly of the state the proposed amendment 
to the fédéral Constitution prohibiting the manufacture, sale, etc., of in- 
toxicating llquors, involves no such extraordînary emergency or irrépara- 
ble injury to constitutional rights as to Induce the court to direct the writ 
to proceed and make a précèdent, if necessary, in the sensé of applying old 
principles to new States of fact. 

^=sF0T oUier cassa see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexe» 
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3. Injunction i&=>T5 — Resteaining Transmission op Proposed Constitu- 

TIONAL AmENDMENT — ABSENCE OF JUEY. 

A suit wlU not lie against tlie Governor o£ Ohio in behalf of a taxpayer 
in a fédéral judicial Uistrict of tlie state, suing as sucli and as a citizea 
of tlie state and tlie United States, and .ioining ail citizens of the United 
States, to restrain the Governor from transmitting to the state Législature 
the proposed amendment to the fédéral Constitution prohibiting the manu- 
facture and sale of inloxieating liquors, since the Governor's threatened 
act of itself cannot injure plaintlfE, as even in the absence of action by 
the Governor the Législature can act on the amendment. 

4. I.»MUNCTION <S:=>73 — TkANSMISSION of CONSTITUnONAL AMENDMENT BY GOV- 

EENOE — IeREPAEABLE IKJURT. 

Sinoe, if the proeeeding-3 in the fédéral Senate and House in relation to 
proposing an amendment to the fédéral Constitution prohibiting the 
manufacture and sale of intoxicatlng liquors were not in accordance witli 
the Constitution, any citizen of Ohio may show to its General' Assembly 
wherein they were violativc of the Constitution, the action of the Governor 
of Ohio in transmitting to the Législature for ratification the proposed 
prohibition amendment cannot resuit in irréparable injury to a citizen of 
Ohio and the United States. 

5. Constitutionai. Law <s=370(1), 73 — Sepaeation of Powers or Government 

— Restraininq Transmission of Proposed Constitutional Amendment 
TO Législature. 

Tlie District Court of the United States, at suit of a taxpayer and 
citizen of the state of Ohio and the United States, joining as plaintiffs ail 
citizens of the United States, has no power to enjoin the Governor of Ohio 
from transmitting to the General Assembly of the state for ratification 
or reiection the proposed amendment to the fédéral Constitution prohibit- 
ing the manufacture and sale of intoxicatlng liquors on any ground that 
the amendment has not been proposed in accordance with the Constitution, 
as the step would be an interférence with the executive and législative 
powers by the judiciary, 

6. Injunction <S=>73 — Absence of Adéquate Remeoy — Prohibition of Trans- 

mission OF Proposed Constitutional Amendment. 

Merely because a citizen and taxpayer of Ohio and the United States 
has no adéquate remedy or any remedy at law against an amendment 
to the Constitution of the United States prohibiting the manufacture and 
sale of intoxicatlng liquors, illégal because not proposed by Oongress as 
provided by the Constitution, such citizen and taxpayer is not entitled 
to injunction restrainlng the Governor of Ohio from transmitting the 
amendment to the General Assembly of the state for action. 

7. States <S=:»4 — Réservation of Powers Not Delegated to United States. 

The addition to the Constitution of the United States of an amendment 
prohibiting the manufacture, sale, etc., of alcoholic liquors, is an amend- 
ineut of the organic law, and not prohibited by article 10, reserving to 
the States or people the powers not delegated to the United States by the 
Constitution, nor prohibited by it to the states. 

8. Courts <S==>2S2(1) — Fédéral Courts — Suit Not Involving Fedeeal Ques- 

T10x\. 

A suit by a citizen and taxpayer of the state of Ohio and the United 
States, joinlng as plaintiffs ail citizens of the United States, to enjoin the 
Governor of Ohio from transmitting to the state Législature for action the 
proposed amendment to the fédéral Constitution prohibiting the manu- 
facture and sale of intoxicatlng liquors. Involves no fédéral question or 
deprivation of plaintiffs rights prior to the adoption of the amendment. 

9. Courts <ê=>328(1) — Fédéral District Court — Jurisdictional Amount, 

District Court of the United States hcld without juri.sdiction of suit by 
a taxpay«r and citizen of Ohio and the United States, joining as plaintiff 
ail citizens of the United States, to enjoin the Governor of Ohio from 

<g:5>For other cases see same topio & KBY-NUMBER in ail Key-Numbereû Digests & Indexes 
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transmltting to the state T^efflslature for action the proposed amendment 
to tlie fédéral Constitution proliibitins; the manufacture and sale of Intoxl- 
eating liquors ; the jurisdictional amount of $.'i,000 uot being involved. 

10. OONSTITUTIONAI, IjAW <@=10 AmENDMENTS "TWO-TllIBDS OF BoTH HOUS- 

ES" "HOUSE." 

The requirement of Const. U. S. art. 5, that "two-thirds of both houses" 
shall propose amendments for adoption or re.iectiou by the state législa- 
tures, means two-thirds of a quorum of eaeh house, and not two-thirds of 
the whole niembership of each, since "liouse" means a body of men united 
In their législative eapacity. 

11. OoNSTITtlTlONAL LAW <S;=3lO — ADOPTION OF AmENDMENT SUBSEQUENT At- 

TACK ON AlJOPTION. 

If the record of the proposai and adoption of an amendment to the 
fédéral Constitution can be attacked at ail, it can be attacked after tlie 
adoption by the states of the amendment, and proceedings had to enforce 
législation enacted to carry the amendment into effect. 

In Equity. Suit by the State of Ohio, on the relation of Albert G. 
Erkenbrecher, against James M. Cox, as Governor of Ohio. Bill 
dismissed. 

Aaron A. Ferris, of Cincinnati, Ohio, Everett P. Wheeler, of New 
York City, and Charles B. Wilby, of Cincinnati, Ohio, for plaintiff. 

Jos. McGhee, Atty. Gen., of Ohio, L,. D. Johnson, of Urbana, Ohio, 
Wayne B. Wheeler, of Washington, D. C, Simeon M. Johnson, of 
Cincinnati, Ohio, and James A. White, of Columbus, Ohio, for de- 
fendant. 

HOLLISTER, District Judge. Albert G. Erkenbrecher, a résident 
of Cincinnati and a citizen of Ohio, requested the Attorney General 
of Ohio to bring this suit, and, having been denied, files this bill 
against James M. Cox, as Governor of Ohio, a citizen of that state 
and a résident in the Western division of the Southern district. The 
suit is brought by complainant — 

"as such citizen and as a taxpayer in said district and Interestod in public 
welfare * * * in his own behalf and in behalf of the citizens of the state 
of Ohio, and other citizens of the TJnite<l States wbo may désire to join in 
tlie action and contribute to the expenses of the suit." 

The f urther allégations of the bill may be briefly stated : 
The Governor has now in his custody, ready to be transmitted by 
him to the General Assembly of Ohio, at its next session beginning 
January 6, 1919, the proposed amendment to the fédéral Constitution, 
reading : 

"Sixty-Fifth Congress of the United States of America. 

"At the second session begun and held at the clty of Washington, on Mon- 
day, the third day of Deeember, one thousand nine hundred and seventeen. 

"Joint Resolution Proposing an Amendment to the Constitution of 
the United States. 

"Eesolved by the Senate and House of Représentatives of the United States 
of America In Congress assembled (two-thirds of each house concurring there- 
in), that the following amendment to the Constitution be, and hereby Is, pro- 
posed to the states, to becoiue valid as a part of the Constitution vi'hen ratified 
by the Législatures of the several states as provided by the Constitution: 

(g=Foi otber cases see same topic & KBY-NU.MBEK. in ail Key-Numbered Digests & Indexes 
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"Article . 

"Section 1. After nne yesr froiii the ratification of tins article the manu- 
facture, sale or fi'uns]K)rtation of intoxicating liciuors \yitlnn, tire importation 
thereof into, or the exportation tliereof froia the t'nited States and ail terri- 
tory suhject to the jurisdiction thereof for l)everage purpowes is herehy pro- 
hibited. 

".Section 2. ïhe Confcress and the neveral states shall liave concurrent power 
to eiiforce tliis article by a])i)ro)'riate le.iïislatioii. 

"Section rj. This article shall be inoperative unless it shall hâve heen ratified 
as a]i amendaient to the Constitution by the Législatures of the several states, 
as provided in the fonstitution, \:-itliiii seven years from the date of tlie sub- 
mission liereof to the states by the Congress" 

■ — which, in his ministerial capacity, and having no discrétion, he 
threatens to and will transmit to the General Assembly, unless re- 
strained by this court. The récital that "two-thirds of each House" 
concurred in the proposed amendment was and is untrue and mis- 
leading, in that, when the Senate of the United States finally voted 
On the proposed amendment it was composed of ninety-five members 
elected and qualified, of whom only forty-seven voted in favor of the 
proposed amendment, a vote less than two-thirds of the membership 
of that house ; that when the vote was taken in the House of Rep- 
résentatives, its total membership was four hundred and thirty-four 
members elected and qualified, and that only two hundred and eighty- 
two members voted in favor of the proposed amendment, a vote less 
than two-thirds of the membership of that house. 

The vote in the Senate and in the House was not in accord with, and 
was in violation of, article V of the Constitution of the United States, 
which reads : 

"Article V. 

"'The Coiigress, whenever two-thirds of both houses shall deem it necessary, 
shall ]iropos(' ainendments to this Constitution, or, on the application of the 
Législatures of two-thirds of The sevoral states, shall call a convention for 
proposing amendments, wliich, in eitlier case, shall be valid to ail intents and 
purposes, as part of this Co)istitution, wlion ratified by the Ijegislatures of 
three-fourths of the several states, or by conventions in three-fourths thereof, 
as the one or other mode of ratitication may be proposed by the Congress: 
l'rovlded that no amendment which may be made prlor to the year one 
thousand eigl>t hundred and elght shall in any manner affect the flrst and 
fourlh clauses ir, the ninth section of the first article, and that no state, without 
its consent, shall be deprivcd of its mpial suffrage in the Senate." 

The transmission of the proposed amendment to the General Assem- 
bly "would operate as and be a fraud upon the citizens of Ohio and 
of the United States, in that it would certify that two-thirds of each 
House of the Congress had voted in favor of the alleged amendment, 
whereas less than two-thirds of each house had voted therefor." 

From the beginning a large part of the revenue of the government 
lias been derived from taxes u]jon distilled spirits, wine, and béer, 
which also bave been subject to duties when imported, and that the 
revenue of the United States from excise duties upon thèse commodi- 
ties during the fiscal year ending June 30, 191^ was $284,008,512. 

The United States has encouraged the production of wine and béer 
2,57 F.— 22 
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by giving premiums to the producers of thèse commodities, and also 
by discriminative duties upon imported wine and béer, with the resuit 
that over $1,000,000,000 hâve been invested in breweries, vineyards, 
the production of barley and hops, and the manufacture of wine. The 
by-products from the manufacture of béer are yeast cakes and brew- 
ers' grains, of nourishing quality as a food for cattle; such products 
amounting annually to over $20,000,000. The adoption and enforce- 
ment of the proposed amendment would destroy in part and impair in 
part the vahie of the capital so invested, and diminish the revenues 
of the government, which would necessitate the imposition of other 
taxes additional to those now levied and be a heavy burden upon the 
taxpayers of this country. 

The proposed amendment is net in any légal sensé an amendment to 
the Constitution, but, if ratified by three-fourths of the states, would 
tend to subvert the republican form of government established by the 
Constitution and ratified by the people, and would violate its spiritî 
intent, and meaning. Its ratification would be in dérogation and in 
violation of the Tenth Amendment, reserving to the states and to the 
people ail powers not delegated to the United States by the Constitu- 
tion nor prohibited by it to the states, and, if ratified, would deprive 
citizens of liberty and property without due process of law, in viola- 
tion of the Fourteenth Amendment. 

The complainant has no other remedy except by injunction in equi- 
ty, for which he prays, both preliminary and perpétuai, enjoining 
James M. Cox, as Governor, from transmitting the proposed amend- 
ment to the General Assembly at its next or any subséquent session. 

The issues so tendered are raised by the answer. 

The case was argued and submitted December 24, 1918. Some of 
the briefs were filed later, the latest December 31st, and the case 
should be decided before Monday, January 6, 1919, the day on which 
the General Assembly of Ohio convenes. The time is short, but the 
tourt has been able to give some — it is hoped adéquate — considération 
to the issues now herein dealt with. 

1. Counsel agrée that, although the Governor's ofHcial résidence is 
at Columbus, in the Eastern division of this Southern district of Ohio, 
yet he is a résident of Dayton, in the Western division, and that, so 
far as the defendant's résidence is concerned, the biU is properly filed 
in the Western division. 

[1] 2. Equity rule 26 (201 Fed. v, 118 C. C. A. v.) provides, among 
other things : 

"But when tliere is more than one plaintiff, the causes of action joined 
must be joint." 

Rule 38 (198 Fed. xxix, 115 C. C. A. xxix) reads: 

"When the question is one of common or gênerai interest to many persons 
constituting a class so numerous as to niake it impractlcable to bring theui 
ail before the court, one or more may sue or défend for the whole." 

There is a misjoinder of parties plaintifiE. Plaintifï sues as a tax- 
payer in this district, and also as a citizen of Ohio and of the United 
States interested in the public welfare, and as such joins with him ail 
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the citizens of the United States. Some of thèse are no doubt tax- 
payers in this district, and some taxpayers in other parts of the Unit- 
ed States. But it is probable that the majority of citizens of the Unit- 
ed States are not taxpayers, though they are ail interested in the 
public welfare. The taxpayer's interest is quite différent from the 
public interest ail citizens hâve in maintaining the integrity of the 
Constitution. One is a property interest; the other intangible and 
Personal in its nature, having to do with political rights. 

There is more than one plaintiff, and the injury for which the 
remedy of injunction is sought affects some of the plaintiffs in one 
way and ail in another. Thèse causes of action are not joint. 

The bill, under its allégations, is not properly a "class action," be- 
cause the classes claimed by plaintiff to be represented by him are 
différent, as above stated. For thèse reasons the bill cannot be main- 
tained. 

Moreover, if the suit were brought alone in behalf of plaintiff as a 
taxpayer, and ail other taxpayers similarly interested, there would be 
a clear misjoinder. The right of each is a separate, individual right, 
not a right common to ail taxpayers. In any event, an injunction at 
plaintiff 's instance will not issue to protect the others. Scott v. Don- 
ald, 165 U. S. 107, 115, 116, 17 Sup. Ct. 262, 41 h. Ed. 648. 

[2] 3. If the plaintiff had sued solely as a citizen, claiming to rep- 
resent also ail the citizens of the United States, it might be said that 
ail citizens hâve a common interest in safeguarding the Constitution 
and in the maintenance of its integrity to the last détail. But it is only 
in comparatively récent years that the writ of injunction vvas issued to 
protect other than property rights. Mugler v. Kansas, 123 U. S. 623, 
672, 8 Sup. Ct. 273, 31 h. Ed. 205; In re Debs, 158 U. S. 564, 583, 
584, 15 Sup. Ct. 900, 39 h. Ed. 1092. 

It may be, if the threatened act of the Governor involved an ex- 
traordinary emergency, and, but for injunction, constitutional rights 
would be irreparably injured, the court would direct the writ to pro- 
ceed, and make a précèdent, if necessary, in the sensé of applying old 
and well-established principles to a new state of facts (the subject is 
discussed at length in State of Ohio ex rel. J. M. Sheets, Attorney 
General, v. Hobart, et al, 8 Ohio N. P. 246, 269, 270) ; but this case 
présents no such emergency, and the writ will be denied. 

[3] 4. Of course, the Governor has not in his custody the proposed 
amendment. What he has in his custody is a certified copy of the 
joint resolution of the Senate and House of Représentatives propos- 
ing the amendment (which is set forlh at length), signed by the Speak- 
er of the House and the Vice Président of the United States, certified 
by the Secretary of the Senate and by the Clerk of the House, in 
both of which is recited, "two-thirds of each house concurring there- 
in." This certificate was sent to the Governor by the Secretary of 
State, who, through no requirement of law, but in compliance with 
custom, transmitted a similar copy to the Governor of each state. 

The Constitution does not provide how the passage of such joint 
resolution may be promulgated, nor is there any act of Congress on 
the subject. The provision found in 1 Comp. Stat. 1901, § 205, p. 104 



340 257 FEDERAL REPORTER 

(Comp. St. § 303), has to do onl)' with the promulgation, by publica- 
tion by the Secretary of State in the newspapers, of the adoption of 
an amendment. 

There is no requirement in the Constitution or laws of the United 
States imposing any duty on the Secretary of State to transmit to 
the Governor the évidence of the passing of such a resolution. Nei- 
ther the Constitution and laws of the United States nor the Con- 
stitution and laws of Ohio impose any duty upon the Governor to 
transmit the certified copy of the joint resolution to the General As- 
sembly of Ohio. The Governor admits his purpose to do so, and this 
suit is to restrain the threatened act. In so doing he does not act as 
Governor; he acts as a private citizen, who happens to be Governor 
at the time. If he should refuse, no one could compel him by manda- 
nius to do so. 

How, then, can he be enjoined, as Governor, from an act whicli is 
merely a convenient method of getting the information to the General 
Assembly in a somewhat formai way that the initial step for the pro- 
posed amendment had been taken iDy the two Houses of Congress? 
Of course, if the act itself of the individual was that which did the 
wrong; if the Governor, acting through no authority or requirement 
of law and in his individual capacity, would or could injure complain- 
ant, and there were no adéquate remedy at law, and the complainant's 
injury would be irréparable, no doubt a court of equity would reach 
out its strong arm and prevent it. But such injury, if any, as the com- 
plainant may receive by the ratification of the amendment by the 
General Assembly of Ohio, is not done by the Governor in transmit- 
ting this certifîcate. 

It is not open to doubt that every member recently elected to the 
General Assembly knows of the existence of the proposed amendment, 
and every one knows that the subject is of such interest in the state 
of Ohio, as well as elsewhere, that there are members of the General 
Assembly about to sit who will see to it that the subject is brought 
to the attention of the General Assembly. Moreover, it is the right of 
every citizen to pétition the General Assembly, showing the purported 
passage of the joint resolution and asking for action thereon. What- 
ever injury, if any, may resuit by the considération by the General 
Assembly of the proposed amendment, will follow, whether the Gov- 
ernor acts or not. The Governor's threatened act cannot of itself do 
plaintifif any injury of any kind, and therefore the suit will not lie 
against him. 

[4] 5. The writ of injunction is an extraordinary remedy, to be 
issued only when the threatened injury, unless restrained, would be 
irréparable. If the proceedings in the Senate and in the House were 
not in accordance with the applicable provision of the Constitution, 
plaintifif, or any citizen of Ohio, by pétition, if no member of the Gen- 
eral Assembly acts, may show to the General Assembly, if it can be 
shown, in what respect they are violative of the Constitution. It can- 
not be assumed in advance that the General Assembly of Ohio will 
take any action violative of the Constitution of the United States. 
Moreover, if the two houses of the General Assembly should take a 
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vote on thc subject, one cannot say in advance what the resuit would 
be. The proposée! amendment may be rejected, because the members 
of the General Assembly may think the proceedings at Washington 
v/ere not in consonance with the Constitution, or because of insufficient 
votes in the affirmative. Indeed, the General Assembly may take no 
action at ail. So far as one state in the Union is concerned, out of 
the three-fourths necessary for the adoption of the amendment, it may 
be that the affirmative action of the Ohio General Assembly would be 
an injury to the plaintiff, if he were otherwise in a position to claim 
injury; but the writ of injunction does not issue to restrain acts which 
m.ay or may not be injurions, 

Moreover, if the plaintifï is injured, that injury does not arise until 
the proposed amendment is adopted by the respective Législatures of 
three-fourths of the states. Who can say that that resuit will come to 
pass within the seven years the state Législatures are given to act? 
The act of the Governor and the affirmative act of the General Assem- 
bly would not be an irréparable injury, or any injury, to the plaintiff, 
if the requisite numl)er of states, by their Législatures, did not adopt 
the amendment. However that may be, and whatever the extent of the 
injury to the plaintiff affirmative action by the General Assembly of 
Ohio might be, it cannot be said that the act of the GoveriTor in trans- 
mitting this certilied copy constitutes an irréparable injury to the 
plaintiff. 

Since restraint on the Governor is the only relief sought, injunction 
must be denied, because no irréparable injury will resuit from what he 
threatens to do. 

[5] 6. The case is anomalous. The judicial department of the 
government, either national or state, cannot interfère with the pre- 
liminary proceedings of either the executive department or the législa- 
tive department with respect to matters committed by the Constitu- 
tion to their charge. So far as this court is aware, judicial action has 
never been taken, or even thought of, against any step of the légis- 
lative department leading up to the enactment of a law, however sub- 
versive of the Constitution. It is only after proceedings are taken to 
enforce the unconstitutional law that the courts are called upon to act 
at ail ; indeed, the question whether the courts had any power in such 
case was not settled until some time after the adoption of the Consti- 
tution. There are many, even now, who claim the judicial department 
has no power to déclare a législative act to be unconstitutional ; the 
Suprême Court of the United States to the contrary notwithstanding. 

By what right, then, can a court of the United States, or any court, 
interfère with the preliminaries preceding législative action by the 
General Assembly of Ohio? The législative department of Ohio con- 
sists of a General Assembly of two houses, with whose proceedings 
no court, national or state, is concerned until the time cornes when, by. 
some enactment, constitutional rights of citizens, lodged either in the 
national or in the state Constitution, bave been injured. Surely the 
courts are not concerned with any preliminary proceedings leading up 
to législation. This suit is against the Governor in his officiai capacity. 
Even if it is assumed that his threatened act is officiai, it is now held 
that this court has no power to enjoin him from acting. 
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[6] 7. It may be plaintiflf has no adéquate retnedy, or any remedy,, 
at law ; but it does not necessarily resuit that for that reason alone lie 
is entitled to an injunction. Plaintiff says his rights are injured by the 
failure of the houses of Congress, in passing the resolution, to observe 
the requirements of the Constitution, and, since he has suffered a 
wrong, there must be a remedy. His conclusion is good, but his 
premise is bad. His right does not arise, and the wrong is not suf- 
fered, until the Législatures of three-fourths of the states hâve voted 
to adopt the amendment. Then will be the time for him to show, if 
he can, that the resolution of the two houses of Congress was no 
resolution at ail, and the action of the states thereon a futility. For 
this reason, also, this suit cannot be maintained. 

[7] 8. It is urged that such a subject as is involved hère is within 
the powers reserved to the states or to the people, and article 10 of the 
Constitution is invoked : 

"Tlie powers not delegated to the United States by the Constitution, nor 
prohibited by it to the states, are reserved to the states respectively, or to tlie 
people." 

Counsel do not favor the court with décisions on this- subject, but, 
granting to the claim ail that may be argued for it, it must be said that 
the members of the Senate and the members of the House are the 
représentatives of the states and the représentatives of the people, re- 
spectively, to whom is given the power to propose amendments to the 
Constitution, which become such only when the représentatives of the 
people in three-fourths of the states concur. Reserved powers are so 
called because they hâve never been surrendered. When the requisite 
number of states concur, the people surrender to the United States 
additional power. It may be absolute, or it may be concurrent, be- 
coming absolute only when Congress shows an intention of occupying 
the whole fîeld embraced by the particular subject. 

One of the declared purposes in the preamble to the Constitution 
is to "promote the gênerai welfare." It is not necessary to dwell at 
length on the evils of the liquor traffic. Mr. Justice Field, in Crowley 
V. Christensen, 137 U. S. 86, 91, 11 Sup. Ct. 13, 34 L. Ed. 620; Mr. 
Justice Harlan, in Mugler v. Kansas, 123 U. S. 623, 8 Sup. Ct. 273, 
31 L,. Ed. 205. Everybody knows them. Even those interested in the 
business do not deny the wisdom of regulating the traffic, so as so far 
as possible, to minimize its evils. The states, in the exercise of police 
powers, may prohibit, and there seems to be no reason why the states 
should not surrender, in the method provided by the Constitution, 
further of their reserved powers, and thus delegate them to the na- 
tional government. So, when the surrender is made by the people in 
the way provided, the amendment is by the people, in whom lay the 
power to make their Constitution, and in whom lies the power to 
change it, and to add to it for the public welfare, if they consider the 
subject to involve the public welfare. 

But it is urged, as I understand it, that an amendment must be 
germane to that which it amends, and that there is no clause in the 
Constitution to which the proposed amendment is in any way related. 
Assuming, however, that it is not, yet one is not willing to go so far 
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as to say that the people hâve limited their right to surrender their 
power over any subject theretofore reserved, because iinrelated to 
any power theretofore surrendered. The amendment goes tothe Con- 
stitution as a whole, not necessarily to any particular clause in it. The 
Constitution is the organic and fundamental law, but that law may be 
changed, added to, or repealed, if that is done by the states and the 
people themselves in the way provided. Their power to better it, as 
they think, is not to be hamstrung by mère rigidity of définition of 
words. Adding something new to the organic law is an amendment of 
the organic law, in the judgment of this court. 

[8] 9. Moreover, plaintifif's rights do not arise, and no wrong is 
done to him, until the attempt to delegate the reserved power is at 
least apparently consummated and something is done in the exercise 
of the power. The Législature of Ohio may not ratify the proposed 
amendment. If it does, the Législatures of three-fourths of the states 
may not ratify it. Who can tell? If the required number ratify, then 
"will be the time, as hereinbefore said, for the plaintifï to assert his 
rights' and seek to redress his wrongs. No présent constitutional 
right is involved in this behalf, and the same may be said, once for 
ail, of every alleged deprivation of constitutional rights in this case. 
This case, therefore, involves no fédéral question. 

It is said in St. Joseph Co. v. Steele, 167 U. S. 659, 662, 17 Sup. Ct. 
925,926 (42 L. Ed. 315): 

"A fefleral question, * * * to confcr original jurisdlction on a Circuit 
Court of the United States, * * * must be a real substantlve question, on 
which the case may he made to turn." 

The suit must involve, necessarily, a question depending on the 
laws, Constitution, and treaties of the United States. Railroad v. 
Myers, 115 U. S. 1, 12, 5 Sup. Ct. 1113, 29 L. Ed. 319. _ Can it be 
doubted that, if plaintiff is defeated in this case, he may still raise the 
question after the requisite number of states has ratified, and Con- 
gress, or the state of Ohio, or both, hâve taken some action to render 
the amendment effective? He can show then, as well as he can now, if 
he can at ail, the actual number of those présent in each house when 
the vote on the resolution was taken. 

"The suit must be such that some right, privilège, Immunlty, or tltle ou 
which recovery dépends will be defeated by one construction of the Constitu- 
tion or laws, or sustained by a contrary construction." Simkins' B'ederal 
Equlty Suit, 135. 

By the décision of this case against him, the plaintifif loses no con- 
stitutional right. 

[9] 10. The jurisdlction of this court is limited to actions involving 
$3,000, not including interest and costs. The bill allèges that the juris- 
dictional amount is involved. Looking at the plaintiff, or those he 
represents, as taxpayers, there is no allégation that any particular sum 
to him, or to any one of them, is involved ; and considering the plain- 
tiff, and those he claims to represent, as citizens of the United States 
seeking to remedy a political wrong, there is no amount of money in- 
volved. 
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It is alleged that the resuit of the Prohibition Amendment would be 
a loss to the government of many millions of dollars, which would hâve 
to be made up otherwise. That may be true temporarily, but it may 
also be that the results of prohibition will be such as to make a wealth- 
ier people, a people better able to bear the financial burdens of gov- 
ernment, and that a temporary loss of revenue from this particular 
source would be more than counterbalanced by increased capacity to 
carry those burdens. It was said by Mr. Justice Grier in the License 
Cases, 5 How. 504, 631 (12 L. Ed. 256): 

"If a loss of revenue sliould accrue to the United States from a diminished 
consuinption of ardent spirlts. she would be the gainer a thousand fold in 
the health, wealth, and happiness of the people." 

In any event, it is manifest that the increased burden would come 
through indirect taxation, impossible of ascertainment, highly vague 
and conjectural, and not of the kind measurable by the law. More- 
over, if it were ascertainable, it would hâve to be shown that the loss 
to at least one citizen would amount to the jurisdictional amount, be- 
cause individual claims of unjust taxation cannot be aggregated for 
the purpose of making a sum within the jurisdiction of this court. 

Counsel for plaintiiï expressly disclaim appearing for any one in- 
terested in the liquor traffic. Indeed, they say they bave declined re- 
tainers from some so interested. They and their client take the high 
ground that their interest lies deeper than questions of property rights, 
and grows out of their love of country and their désire to protect it, 
by insisting that ail the safeguards of the Constitution be maintained 
inviolate. The court believes tliem. 

But, if they did represent such interests, it was settled by the Su- 
prême Court long ago that no one has an inhérent right to conduct 
that traffic, and if any one makes an investment in it, however large, 
he does it with the knowledge that such property rights as he would 
otherwise bave in the business he has built up are necessarily over- 
borne by the greater right of the public, through the exercise of police 
power, to enhance the public health, moral s, and welfare. So no right 
of pecuniary value, or any value, is involved in this behalf. 

It was said by Mr. Justice Matthews, in Barry v. Edmunds, 116 U. 
S. 550, 560, 561, 6 Sup. Ct. 501, 507 (29 h. Ed. 729): 

"The amount of damages laid in the declai-ation, however, in cases where the 
law glves no rule, is not conclusive upon the <mestion of jurisdiction; but if 
upon the en se stated there eould legally be a recovei-y for the amount necessary 
to the .iurisdiction, and that amount is claimed, it would be necessar.v. in order 
to defeat the jurisdiction since t.lie passage of the act of Jlarch .'{, 1875, for the 
court to find. as a inatter of fact, upon évidence legally sufticiont, 'that the 
amount of damages stated in the déclaration was colorable, and had been 
laid beyond the amount of a reasonable expectatlon of recovery, for the 
purpose of creating a case' within the jurisdiction of the court. Then it would 
appear to the satisfaction of the court that the suit 'did not really and sub- 
stantially involve a dispute or coutroversy properly within the jurisdiction 
of said Circuit Court.' " 

When an injunction is sought, the amount in coutroversy is the 
value of the injunction. Bureau v. Sells (D. C.) 211 Fed. 379, 383. 
The injunction sought hère has no pecuniary value to the plaintiiï. 
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ir.easured by any légal standard. Moreover, it lias been hereinbefore 
shown that the act sought lo be enjoined will not in itself deprive the 
plaintiiï of any right, monetary, personal, or political. 

It is this court's opinion, not u])on "personal conviction," but on 
facts distinctly appearing, that the jurisdiction is only colorable, and 
c'oes not really exist, and the bill should be dismissed upon this ground 
also. 

11. It is urged for défendant that the certificate showing the con- 
currence of two-thirds of each house is conclusive, and reliance is 
had upon Field v. Clark, 143 U. S. 649, 12 Sup. Ct. 495, 36 L. Ed. 
294, in which it was held : 

"The sisning b.v tho Siioalcer of tlio Ilouse of Reiiresentativcs and by the 
Président of the >Senate, in oi)ei'. session, of an enrolled h\]\, is an officiai at- 
testation b5' tlie two honses that snch l)in lias iiassed Coni^rcss ; and when 
tlie bill. thns attosted, reçoives tlie aiiproval of the Président, and is dciiosited 
in the public archives according to law, its autlientication as a bill tliat bas 
passed Congress is comiilcte and uuinipeachable." 

It was said by Mr. Justice Ilarlan (143 U. S. 680, 12 Sup. Ct. 500, 
36 L. Ed. 294) : 

"We are of o]>)nioii. for tbe reasons stated, that it is not coniiietent for tlie 
appellants to sbow, froni tlie .iournals of eitlier liouse, froin the reports of 
comniittees, or from other documents printi>d b.v authority of Congress, that 
the eiirollcd bill desigiiati'd 'H. K. IMKi.' jis fliially passed, contained a sec- 
tion that does not appear in tbe cnrolled act in th(; custody of the State 
Department."' 

Also (143 u. vS. 671, 12 Sup. Ct. 497, 36 L. Ed. 294): 

"Althoiigh 1he Constitntion does not exjiressly reqnire bills that hâve passed 
Congress to be attestixl by the signatures of the presiding otHcers of tlie two 
houses, usage, tbe orderly condnct of législative proceedings, and the rules 
tinder wliich the two bodies hâve acted since tlie organisation of the goverii- 
ment, reqnire that mode of autlientication. 

"The signing by the Siiealîer of the liouse of liepresentatives, and t)y the 
Président of the Senate, in open session, of an enrolled bill, is an otflcial at- 
testation by the two houses of such bill as one that bas passed Congress. It 
Is a déclaration by tlie two houses, tlirough their presiding otflcers, to tlic 
Président, that a bill thus attested bas received, in due forni, the sanction of 
the législative branch of the government, and that it is delivered to hini in 
oliedience to the constitutional re<|ui renient that ail bills whicli ]iass Congress 
shall be presented to bim ; aiid when a bill tlius attested reçoives bis ai)i)i-ov- 
al, and is deiiosited in tlie public archives, its autbeiitication as a bill that bas 
passed (;!ongress should be deemed complète and unimpeachable. * * ~ 
The resjiect duc to coe(|ual and indeiiendeiit departments reqiiires the judicial 
department to act ujioii that assurance, and to accept, as having passed Con- 
gress, ail bills authenli<'ated in the nianner stated, leaving the courts to dé- 
termine, when the (luestion iiroiierly arises, whether the act, so autheiiticated, 
Is in conforniity witli the Constitution." 

The journals of the two houses, though required by the Constitution 
to be kept, were held not to be open for investigation in jttdicial pro- 
ceedings. There is ground for holding that as against such a certifi- 
cate as is involved hère the court cannot enter into an inquiry as to the 
make-up of either house at the time the vote was taken ; but, as it is 
not necessary in the disposition of this case to décide the question, no 
opinion is hère expressed thereon, and the next inquiry goes to the 
merits of the question: 
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[10] 12. What is meant in article 5 by tlie expression, "Wlienever 
two-thirds of both Houses shall deem it necessary?" It is argued that 
"two-thirds of both houses" means two-thirds of the members elected 
to those houses, and not two-thirds of a quorum. If this is right, then 
the joint resolution did not receive the necessary two-thirds in either 
bouse. It is argued with much force that, when the framers of the 
Constitution required action by a fractional part of the members to be 
effective with respect to certain subjects-matter, the fraction always 
had coupled with it the "members présent." Article 1, § 3, par. 6, pro- 
vides, in thç trial of impeachments by the Senate : 

" * * * Aiid no person shall be convicted wUliout the concurrence of 
two-thirds of the members présent." 

Article 1, § 5, par. 3, as to the demand for the ayes and nays: 

" * * * And the yeas and nays of the members of either Irouse on any 
question sliall, at the désire of one-fifth of those présent, be entered on the 
journal." 

As to making treaties, article 2, § 2, par. 2 : 

« * * « jjg i^^jjg pi-esidentl shall hâve power, by and with the adviee and 
consent of the Senate, to make treaties, provided two-thirds of the Senators 
présent coneur. * * * " 

But, when the subject-matter is an amendment of the Constitution, 
or the passing of an act over the President's veto, it is required that 
"two-thirds of both houses" shall coneur, as to one, and "two-thirds of 
that house" in which the bill originated shall agrée to pass the bill 
over the veto, as to the other. This, it is said, shows conclusively the 
purpose to require, in thèse especially important matters, the concur- 
rence of two-thirds of the entire membership, as distinguished from 
two-thirds of a quorum or two-thirds of those présent. 

What does "house" mean? Webster says: 

"One of the estâtes of a kingdom assembled in Parliament or I,egislature ; a 
body of men united in their législative capacity ; as the House of Lords, or 
Peers, of Great Britain, the House of Gommons, the House of Représenta- 
tives." 

So, when we speak of "both houses," we mean the members meet- 
ing in their législative capacity. While passing such a resolution is 
not a législative act, in the sensé that it is the enactment of a law, yet 
it is action by the législative bodies assembled in their législative ca- 
pacity. Indeed, a resolution is the first step in that which may resuit, 
as has often resulted, in establishing, and in that sensé enacting, the 
fundamental law which is the suprême law of the land. In passing 
the resolution each house acts in the same capacity in which it enacts 
ordinary législation; and when we say that a bill or resolution has 
passed the Senate or House, as the case may be, we mean that it has 
received the number of votes required for the transaction of business. 

Section 5 of article 1 provides : 

"pjach house shall be the judge of the élections, returns, and qualifications 
of its own members, and a majority of each shall constitute u quorum to do 
business. • * ♦" 
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A part of the business of the Senate and of the House is to pass 
laws ; a part of its business is tO' pass joint resolutions proposing 
amendments to the Constitution. If a quorum is présent, they may 
transact that business. If a majority of a quorum in either house 
votes for a bill, it passes that house. If two-thirds of a quorum in 
each house votes for the resolution, it passes the house, in the ordinary 
course of the législative business intrusted to it by the Constitution. 

In United States v. Ballin, 144 U. S. 1, 5, 12 Sup. Ct. 507, 509 (36 
L. Ed. 321) the Suprême Court, speaking through Mr. Justice Brewer, 
said: 

"The Constitution provides that 'a majority of each [house] shall constitute 
a quorum to do business.' * * * jtg capacity to transact husiness is then 
established, created by the mère présence of a majority, and does not dépend 
upon the disposition or assent or action of any sin.!;le meml)er or fraction of 
the majority présent. AU that the Constitution requires is the présence of a 
majority, and when that majority are présent the power of the House arises." 

And at page 6 of 144 U. S., at page 509 of 12 Sup. Ct. (36 L. Ed. 
321): 

" * * * The gênerai rule of ail parliamentary bodies is that, when a 
quorum is présent, the act of a majority of the quorum is the act of the body. 
Thls has heen the rule for ail time, except so far as in any given case the 
terms of the organic act under which the body is assembled hâve prescribed 
spécifie limitations ; as, for Instance, in those states where the Constitution 
provides that a majority of ail the members elected to either house shall be 
necessary for the passage of any bill. No such limitation is found in the 
fédéral Constitution, and therefore the gênerai law of such bodies obtains." 

Among the many cases cited is State v. Deliesseline, 1 McCord 
(S. C.) 43, 49, in which it is said : 

"For, according to the principlc of ail the cases referred to, a quorum 
possesses ail the powers of the whole body ; a majority of which quorum 
must of course govern. * * * The Constitutions of this state and of the 
United States déclare that a majority .shall be a quorum to do business ; but a 
majority of that quorum are sufflcicnt to décide the most important question." 

Since the "body" is the "house," and a majority of a quorum trans- 
act the business of the house in passing a bill, so two-thirds of a 
quorum passes a resolution proposing an amendment. So it seems to 
this court. 

If the plaintifif's contention is right, then if, through sickness or 
unavoidable cause, or because of vacancies, two-thirds of the au- 
thorized membership is absent, action on such a joint resolution could 
not be taken at ail, and the "business of the house," a part of which 
comprehends resolutions, could not proceed in that behalf, although 
a quorum for the transaction of ail the business of the house is prés- 
ent. If the framers of the Constitution had intended, by the use of 
the word "house," a diiïerent meaning from its universal meaning 
when applied to the ordinary business of enacting laws, it would seem 
that they would not bave left such an important matter to conjecture 
and inference, and would hâve said "two-thirds of the membership of 
the house," rather than "two-thirds of the house." They knew very 
well what "house" meant, and so they said "two-thirds of the house," 
instead of making an express limitation, as they did in the other cases 
mentioned, to a fractional number of the members présent. 
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It cannot be said successfully that the Constitution clearly intends 
that the two-thirds shall be of ail the members of the house. It would 
seem that what was said by Mr. Justice Brewer is conclusive of the 
matter, that the exception is — 

"in those states wliere tlie Constitution provides tliat a majoiity of ail the 
members eleeted to eitlier house shall be necessai-y for tlie passage of any 
blll. No siieh limitation is found in the fédéral Constitution, and tlierefore 
the gênerai law of such bodies ortains." 

One feels one is on firm ground when one stands with such an au- 
thority as Judge Cooley, who, in his treatise on Constitutional Limi- 
tations (chapter VI, p. 201), says : 

"A simple nia.iority of a quorum is sufticient, imless the Constitution estab-- 
lislies sorae other rule; and where, by the Constitution, a two-thirds or thrw- 
fourtlis vote is made essential to the passage of any particular class of 
bills, two-thirds or three-fourths of a quorum will be understood, uniess the 
ternis emjiloyed clearly indicate tliat this proportion of ail the members, or of 
ail those eleeted, is inteuded." 

See, also, Warehouse v. Mcintosh, 1 Ala. App. 407, 56 South. 102; 
State V. McBride, 4 Mo. 303, 29 Am. Dec. 636 ; Southworth v. Rail- 
road, 2 Mich. 287; Smith v. Jennings, 67 S. C. 324, 45 S. E. 821; 
Tucker on the Constitution, vol. 1, p. 327. 

It is true that the principles of the Constitution are fundamental and 
are designed to be permanent. Chief Justice Marshall, in Marbury v. 
Madison, 1 Cranch, 137, 2 L. Ed. 60. 

"The great principle to be sought is to make the clianges i)racticable, but 
not too easy, to secure due délibération and caution, and to tollow experi(>nce, 
rather than to open a way for experiments suggested by mère spéculation or 
theory." Story on the Constitution, § 1827, citing (section 1S;!0) No. 4:! of the 
Federalist, in wliich Hamilton and Madison expressed similar views. 

In Elliott's Debates, vol. 5, p. 431, Hamilton is reported to hâve 
said: 

"The national Législature will be the first to ])erceive, but will be most 
sensible to, tlie neeesslly of amendnieiits, and also to be enipowered, wlien- 
ever two-thirds of each branch shotild conçut, to call a convention. Tliere 
cotild be no danger in giving this power, as the people will tinally décide In 
the case." 

Counsel for plaintiff frankly say : 

"There was no actual définition auywhere in the Debates, so far as wo liave 
discovered, defining .just what tlie terni 'two-thirds' uieant." 

It is a remarkable fact that nothing appears in the Debates on the 
subject. No doubt "house" was considered, when iised in connection 
with a proposed amendaient, to mean what the word, as well under- 
stood, meant at that time in connection with the passing of laws by 
législative bodies. Men of strong mind and patriotic purpose hâve 
entertained the same views as plaintiff, and the question has been 
raised many times. 

In 1861 (36 Cong., 2d Sess., Journal, p. 383) it appeared : 

"Mr. Trumbull raised a question of ordor whether, tlie jouit resolution 
being a proposition to anieiul the Constitution of the United States, it did not 
require an atbrmalive vote of two-thirds of the members composiiig the Seuate 
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to pass the same. The Président decided that It r^iuired an affirmative vote 
of two-tliirds of Senators présent ouly. On appeal, the décision was sus- 
tained — yeas, 33 ; nays, 1." 

On February 26, 1869, a Suffrage Amendment to the Constitution 
was proposed. The Senate voted yeas 39, nays 13. Upon a point of 
order made by Mr. Davis that, as the Senate consisted of 74 members, 
a vote of ,S0 was necessary to constitute two-thirds, Mr. Trumbull 
said that the .same question was raised in Buchanan's administration, 
when, after a debate, Mr. Breckenridge in the chair, it was voted 
that the two-thirds required was two-thirds of the Senators présent, 
if a quorum, and thereupon the view of Mr. Trumbull was adopted. 

On the joint resolution proposing the amendment providing for the 
élection of Senators May 11, 1899, Mr. Hill called attention to the 
language of article 5. In ruling upon the point of order the Speaker 
(Mr. Reed) said: 

"Tlie question is one that has been sn often deeided tliat it seenis hardly 
necessary to dwell ui)oii it. The provision of the Constitution says 'two- 
thirds of botli houses.' What constitutes a houseV A quorum of the memher- 
sliip, a majority, one-lialf and one niore. That is ail that is necessary to con- 
stitute a house to do ail the husiuess tliat conies hefore the house. Among 
the business that comes before the house is tlie recousideration of a bill which 
has been vetocd by tlie Président ; another is a pvoi)osed amendment to the 
Constitution ; und the jiractice is uiiiforin in both cases that if a quorum of 
the house is présent the house is ccjnstituted, and two-thirds of those voting are 
sufficient in order U> accoiuplisli the ob.iect. It has notliing to do with the 
(piestion of what states are présent and represented, or what states are prés- 
ent and vote for it. * * * " 

The vote on the resolution was — yeas, 184; nays, 11. Two-thirds of 
the whole house were not présent. There were, at thèse times, great 
men and great lawyers in the Senate and in the House, men just as 
jealous of maintaining to the last degree the integrity of the Constitu- 
tion as the plaintiff or bis counsel or any one can be. They were 
satisfied that they were proceeding in the way the Constitution provid- 
ed. If plaintiff is right, the joint resolution proposing the amend- 
ment which became the very first amendment to the Constitution had 
no constitutional sanction. 

The court is not sufïiciently advised to say how many of the amend- 
nients were proposed by resolutions passed by less than two-thirds of 
the membership of each house; but the joint resolution proposing the 
Fourteenth yVmendment and the joint resolution proposing the Fif- 
teenth Amendment were invalid, if plaintiff is right, and in the innu- 
merable instances in which persons and property bave been protected 
by the courts by virtue of the provisions of those amendments, the 
courts bave had no sanction for their action. 

It is argued that, when joint resolutions proposing thèse amend- 
ments were adopted, the 11 Confederate States had seceded, and were 
not in the Union. But the theory of the North, the theory to which 
no one held more firmly than Mr. Lincoln, was that the Southern 
States never were out of the Union. The original ptrrpose of the 
North in the Civil War was to maintain the integrity of the Union and 
to compel the Southern States to maintain it. The abolition of slavery 
was wholly incidental. 
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There were just as many votes necessary in passing the joint resolu- 
tion proposing thèse amendments as when the First Amendment was 
proposed and the last is now proposed. It is the judgment of this 
court that two-thirds means two-thirds of a quorum. 

[11] 13. But counsel say: 

"None of tlie prior amendments could possibly be affected by the décision 
of this case, because those prior amendments were ratified on a record which 
showed a complianee with the Constitution. This necessarily must be pre- 
sumed. ^Omnia prœsumuntur rite et solemniter esse acta.' Those prior 
amendments are like judgments by default, where a good défense on the 
facts existed and was not intcii)osed. Tho judgments hâve become final, ir- 
révocable, and unrevorsible, and hâve every force aud efCect." 

One cannot agrée with this. The "record" showing the comphance 
with the Constitution in those instances is no more solemn and con- 
clusive after adoption by the states than it is before their adoption. 
If the record can be attacked at ail, it can, in the judgment of this 
court, be attacked after the adoption by the states of the amendment 
and proceedings had to enforce législation enacted for the purpose of 
carrying the amendment into efifect. 

For the reasons given, the bill will be dismissed. 



In re POLLOCK. 
(District Court, S. D. New Yorlî. July 1, 1918.) 

1. Aliens iS=s61 — Natukalization — Alien Enbmies. 

Prior to Act May 9, 1918, an alien enemy, flling naturallzatlon pétition 
subséquent to déclaration of war, could not be naturalized during war. 

2. Alibns <g=:568 — Nattjiîalization — Déclarations. 

Prior to Act May 9, 1918, déclarations of intention made prior to Sep- 
tember 27, 1906, were not available unless naturallzatlon pétition was 
filed within seven years from that date. 

3. AriBNS «©=368 — Naturalizatiok— Dismissing Pétition. 

Dismissal of naturallzatlon pétition, on ground not golng to petitlon- 
er's fitness, dœs not prevent another pétition from being based on same 
déclaration of intention. 

4. Aliens <g=561 — Natubalization — Alien Enemies. 

Under Act June 29, 1906, § 4, .subd. 11, as addcd by Act May 9, 1918 
(Oomp. St. 1918, § 4352) and s^ection 3 of Act May 9, 1918 (Comp. St. 1918, 
§ 4352a), an alien enemy, flling naturallzatlon pétition before January 
31, 1918, may avail himself of déclaration of intention made prior to 
September 27, 1906, provided hls certiflcate of naturallzatlon is granted 
during 1918. 

5. Aliens @=»6S — Natuealization — Amending Pétition. 

Alien enemy, filing naturallzatlon pétition before enactment of Act May 
9, 1918, is entltlcd to beneflt of that act, and may, before hearlng, amend 
his pétition accordingly. 

In the matter of the pétition of Hugo Pollock for naturalization. 
Application to amend pétition. Motion granted to extent indicated. 

Théodore J. Breitwieser, of New York City, for the motion. 

Francis C. Caffey, U. S. Atty., of New York City (John E. Walk- 
er, Asst. U. S. Atty., of New York City, of counsel), opposed. 

<gZ3For other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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MAYER, District Judge. This is an application to amend a péti- 
tion for naturalization, so as to base it on petitioner's déclaration of 
intention made April 12, 1899, and "for an order granting a certifi- 
cate of naturalization upon the pétition so amended." 

The facts bring up for construction certain provisions of a recent- 
ly enacted statute and will be fully stated. Pollock, the petitioner, 
was born in Austria in 1866, and came to the United States in 1889, 
where he has resided continuously ever since. On July 12, 1899, Pol- 
lock made his déclaration of intention to become a citizen in the court 
of common pleas, Philadelphia, Pa., where he then resided. On No- 
vember 17, 1910, Pollock filed his pétition for naturalization in this 
court, and that pétition was set down for hearing for February 21, 
1911. In November, 1910, Pollock, according to his affidavit, fell 
seriously ill and was confined to his hed for a long period — and be- 
yond February 21, 1911 — and was subsequently taken to a hospital 
to be operated upon, and for many months thereafter continued to 
be ill. On February 21, 1911, because of Pollock's f allure to appear, 
the hearing set for that day was adjourned without date, and on 
March 25, 1913, the pétition was dismissed for lack of prosecution. 
In the summer of 1913 Pollock learned that his pétition had been dis- 
missed, and was advised that his only course was'to make a new déc- 
laration of intention. This he did on January 7, 1916, and thereafter, 
on January 7, 1918 (exactly two years having elapsed), he filed his 
pétition for naturalization, which is now pending in this court. Mean- 
while, and shortly before Pollock filed his pending pétition, viz. on 
December 7, 1917, our government declared vvar against Austria. 

[1, 2] As the law stood prior to the act of May 9, 1918, infra, (a) 
an alien enemy, who had filed his pétition subséquent to the déclara- 
tion of war against the country of which he was a subject, could not 
be naturalized during the war, and (b) in this circuit after the décision 
in Yunghauss v. United States (D. C.) 210 Fed. 545, dated January 26, 
1914, and affirmed 218 Fed. 168, 134 C. C. A. 67, déclarations of inten- 
tion made prior to September 27, 1906, were not available to appli- 
cants, unless the pétition for naturalization was filed within seven 
years after said date. Thus, when Pollock filed his pétition on Jan- 
uary 7, 1918, he was not eligible for naturalization because of either 
ground. 

[3, 4] Congress, however, in order to meet the new situations and 
exigencies which the war had created, amended the naturalization 
laws in a number of important respects, two of which relate to and 
cover a case like that of Pollock's. By paragraph 11 of Act May 9, 
1918, c. 69, 40 Stat. 542 (Comp. St. 1918, § 4352), amending section 4 
of Act June 29, 1906, c. 3592, 34 Stat. 596 (Comp. St. § 4352), it is 
provided as follows: 

"Eleventh. No alien who Is a native, citizen, subject, or denizen of any 
country, state, or sovereignty witli wliieli the United States is at war shall 
be admitted to liecoine a citizen of the United States unless he made his déc- 
laration of intention not less than two nor more than seven years prior to the 
existence of the state of war or was at that time entitled to become a citi- 
zen of the United States, without making a déclaration of intention, or un- 
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less his petit-ion for naturalization sliall tlien be pendiiig and Is otherwisc 
entitled to admission, notwltlistnndluK lie sliall be an alien eneniy at the tiuie 
and lu tbe manner prescribed by tlie laws passed upou that subject: Provided, 
that no alien enibraced witliin tbis subdivision sball hâve bis pétition l'or 
naturalisation called for a lieai'inH;, or lieard, except after ninety days' notice 
Kiven by tbe clerk of tbe court to Ibe commissioner or deputy connnissioner of 
natiiralization to be présent, and tbe pétition sliall be given no final hearini: 
except in open court and after sucli notice to the représentative of the Gov- 
ernuient from the Bureau of Naturalizalion, vvhose objection sball cause tbe 
pétition to be continued from time to tline for so long as the governmeut inay 
require. * * » " 

From the foreçoing it will be seen that, if the Bureau of NaturaHza- 
tion does not object, the court is authorized to entertain the pétition of 
an alien enemy who made liis déclaration of intention not less than two 
years nor more than seven years prior to war with the country of 
which he is a native citizen, subject, or denizen. It will thus be seen 
that, if Pollock may avail of his déclaration of intention of 1899, the 
court has power to entertain his pétition. 

The first question which arises is whether the dismissal for lack 
of prosecution requires that an applicant shall make a new déclaration 
of intention. Such disposition only goes to the pétition, and is, in 
principle, the same as cases where the pétition is dismissed because 
of an incompétent witness. In re Wolf (C. C.) 188 Fed. 519. Both 
on principle and as the resuit of many years of practical construction, 
it is clear that, at least in cases where a pétition is dismissed upon some 
ground that does not go to the fitness of the petitioner, such dismissal 
does not eliminate nor destroy the déclaration of intention, and such 
déclaration may be availed of in connection with a new pétition. 

Assuming that Pollock's pétition may be amended (In re Denny [D. 
C] 240 Fed. 845), or, in any event, by whatever form of procédure, 
that his déclaration of 1899 may be considered, the next (juestion is 
whether, because that déclaration was made more than seven years 
prior to Pollock's pétition of January 7, 1918, it can now avail him. 

That question is answered by section 3 of the Act of May 9, 1918, 
which is as foUows : 

"Sec. 3. That ail certiticates of naturalizatiou granted by court.s of com- 
pétent .iurisdictiou prior to Deceiiiber tbirt,y-lirst, uineteen biuidred and 
eigbteen, ui)on pétitions for naturulization tiled prior to .Tanuary tbirty-first, 
nineteen buudred and eigbteen, upon déclarations of intention tiled prior to 
Septeuiber tweuty-seveutb, nineteen liundred and six, ar(> bereby declared to 
be valid in so far as Ibe déclaration of intention is concerned, but shall not be 
by tbis act furtber valldated or le.galized." Cooip. St. 1918, § 4;552a. 

The reason for the section supra is quite plain. There was a wide 
diversity of opinion in the United States and state courts in respect 
of the point considered in the Yunghauss Case, well illustrated by the 
différent conclusions arrived at in the Yunghauss Case and in Re 
Valhoff (D. C.) 238 Fed. 405. Ail the cases in varions courts are 
collated in United States v. Morena, 245 U. S. 392, 38 Sup. Ct. 151, 
62 L,. Ed. 359, decided January 7, 1918, which sustained the conclusion 
stated in the Yunghauss Case. The Bureau of Naturalization did not 
accept the Yunghauss Case, entertaining, on the contrary, the opposite 
view., and issuing instructions accordingly. The resuit was that in 
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some jurisdictions applicants were naturalized, while in this and other 
jurisdictions those similarly situated were not. 

After the Morena Case was decided, the United States could hâve 
begun appropriate proceedings to cancel the certificates of those who 
had been naturaHzed where the déclarations of intention were more 
than seven years old. Doubtless there were many such cases, and 
Congress evidently desired to protect those who, in good faith, had 
obtained their naturalization certificates, and whose certificates were 
placed in péril because of the Morena décision. 

At the same time it was doubtless the législative intent to treat in 
the same way ail applicants similarly situated in this respect. Congress 
certainly must hâve realized that it would not be just to validate cer- 
tificates in one district or circuit, and at the same time deny the saine 
privilège and opportunity to applicants in another district or circuit, 
just because the courts had differed as to the law — a difiference only 
disposed of finally by the Suprême Court. Therefore it will be noted 
that under section 3 "ail certificates of naturalization granted by 
courts of compétent jurisdiction prior to December thirty-first, nine- 
teen hundred and eighteen, upon pétitions for naturalization filed prior 
to January thirty-first, nineteen hundred and eighteen," are validated 
so far as concerns déclarations of intention prior to September 27, 
1906. In other words, any applicant who filed his pétition prior to 
January 31, 1918, may avail of a déclaration of intention made prior to 
September 27, 1906, provided he moves promptly, so that his certifi- 
cate of naturalization can and will be granted before the end of the 
year 1918. 

[5] The amendment sought by Pollock is due to the fact that as the 
law stood on January 7, 1916, his déclaration of 1899 was of no avail; 
but now that such déclaration is available, by reason of a statute en- 
acted after the date of his pétition and before his hearing, he is entitled 
to the benefit of the new statute (In re Sterbuck [D. C] 224 Fed. 
1013), and also to the amendment for which he asks. 

As amended, his pétition cornes within paragraph 11, supra, and the 
90 days' notice therein provided will be given by the clerk. 

Motion granted to the extent indicated. 



WILLIAMS V. NEWJIAN ot al. (KOEIILER, Intervener). 
(District Court, D. Oregon. Mareh 31, 1919.) 

1. ruBLio I>ANn.s <©=>10Cil) — LA^'D Department — Concltjsiveness of Find- 

I.\GS. 

ïlu' L.Tiid Department's fiiulings upon questions of fact are conclusivp. 

2. Public L.\?iDS (S::^106(2, S) — Dand Depaktment — Review. 

Land Department rulings, aû'ected by a lulsconstruction of ttie law 
or by fraud, maj' Ije annulled by the courts. 

3. Puiii.ic Dands <S=^106(1) — Lakd Depaktment — Final Thoofs. 

'iuestions involved by the j)resentation of final proofs by a homestead 
clalmant. such as settlement, time of résidence, cultivation, etc., are pure- 
ly questions of fact, upon whieh the Land Department's décisions are 
concluslve. 
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4. Public Lands <S=>97— Land Depaktment — ^Procedure. 

Under Rev. St. §§ 441, 453, 2478 (Comp. St. §§ G81, 609, 5120), the Socre- 
tary of the Interlor may suspend action upon final homestead proofs 
while inquiring into questions of fraud attending tlie acquiring of the 
land. 

5. Public I^ands ®=5]06(1) — Land Department — Administrative Powers. 

While land Is under the control of the Land Department, prior to issue 
of patents, the courts will not ordinarily interfère wlth departmental 
administrative procédure. 

6. Public Lands <S==>102 — Final Proof— Completion. 

Bev. St. § 2301 (Comp. St. § 4589), providlng that patent shall issue 
two years after the receiver's receipt uiion final entry, if no contest or 
protest be pending, is inapplicable, where the receiver sent the final proof 
to the Land Department without issuing a receipt or declaring the proof 
insufflcient, and does not preclude cancellation of the entry more than 
two years after the receiver's action. 

In Equity. Suit by Ahijah Williams against Tracy Newman and the 
Bernardin Timber & Manufacturing Company, in which Henry Koeh- 
1er intervened as a défendant. Complaint dismissed. 

Thls is a suit on the part of Ahijah Williams to hâve the défendants Tracy 
Kewman and Bernardin Timber & Manufacturing Company declared trustées 
of the land in dispute for his use and beneflt. ïhe controversy grows out of 
the clrcumstance that Kewman was accorded a patent to the land by the 
Land Department of the gênerai governmeut, when It is alleged that Williams 
vv'as rightfuUy entitled thereto. 

The facts are, substantially, that plaintlfE entered the land, the same lying 
within the boundaries of the former Siletz Indian réservation, as a home- 
stead, April 23, 1901. Subsequently, on December 11, 1903, he made final 
proof, after publishing notice of his intention so to do. The proofs show 
that he made settlement upon the land on May 15, 1900. A spécial agent of 
the land office appeared at the tlme and cross-examlned him. At the close 
of taking the proofs, further action was suspended at the request of such 
spécial agent; the case havlng been referred to him for investigation re- 
speeting plaintiff's good falth in prosecuting his claim for a homestead. By 
a letter of the Assistant Commissioner, addressed to the register and re- 
ceiver, of date September 28, 1907, it appears that no report of the spécial 
agent touching his investigation of the niatter liad then reached the Com- 
missioner's office. The plaintifl: at the time tendered $6, the usual commission 
required for the service. The tender was refused by the receiver. 

The plaintifE testifies hère that Bibee, the receiver, told him, after the proofs 
were submitted, that he was entitled to the patent and would receive it. 
Judge Galloway, who was acting for the plaintltï at the time, says, "There 
were no objections found to the proof that was furuislied by the claimant;" 
and later, that the receiver "spoke that the proof was very excellent," but 
that it was not accepted, and was "simply sent up to Washington for the 
considération of the Commissioner." That, in efCect, is what really happened. 
The final proof was sent up to Washington, without the issuance by the 
register and receiver of the usual final receipt or certificate. 

Nothing further seems to hâve been done in the premises until February 
26, 1907, when one E. W. Reder filed in the ofliee of the register and receiver 
a contest respeeting plaintitï's homestead. This, it will be perceived, was 
more than three years and two mouths after plaintifC had made and tendered 
his final proof. The contest was allowed under direction of the commissioner. 
Hearing was had on the 6th, 7th, 8th, and 9th of January, 1908. The plain- 
tiff appeared at the hearing and resisted the contest, which resulted in a 
recommendation by the register and receiver that the contest be dismissed, 
and that the homestead entry of plaintifC be held intact. From this recom- 
mendation an appeal was prosecuted by Reder to the Commissioner of the 

<g=3For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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General Land Office. TJpon considération by that offloer, tlie décision of 
the register and reeelver was, on February 15, 1909, reversed, and the entry 
of plaintife was held for cancellation. An appeal was prosecuted to the Sec- 
retary of the Interlor. That ofticer dismissed the contest of Reder. However, 
as the plaintiff had offered testimony at the hearing upon the contest, the 
right of plalntifC to maintain his homestead entry was also considered, and 
the entry was cancelcd. The décision was pronounced May 29, 1909. A motion 
for a review of tliis décision was denied September 2, 1909. 

Thèse departmental décisions were, on September 14, 1909, suspended by 
order of the Secretary of tlie Interior, because of a suit instituted by Wil- 
liams in the Suprême Court of tlie District of Columbia to restrain further 
action of the Secretary. The order was, however, revolied Mardi 11, 1910. On 
March 16, 1910, by further direction of the department, the local officers were 
again directed to suspend action on the entry of plaintiff, for the reason that 
the litigation had been relnstated, and on March 17th the department directed 
the Commissioner to reinstate plaintlff's entry. His entry was again canceled 
July 20, 1010. On Maroh 27. 1911. plaintiff filed application for reinstatement 
of his entry under Act March 4, 1911, c. 272, 36 Stat. 1356. To this there was 
subsequently a protest by Newman, who had, on April 4, 1910, filed an appli- 
cation to malie homestead entry on the land. The application for reinstate- 
ment was rejected by the Commissioner August 31, 1911. The order rejecting 
the application was later, namely, on October 16, 1912, reversed by the Secre- 
tary of the Interlor, and a hearing was directed to be had between the parties, 
Williams and Newman, with référence to the alleged cultivation of the land 
by Williams. A hearing was accordingly had before the register and receiver, 
beginning March 15, 1913, resulting in a décisive rejection of the application 
of plaintiff for reinstatement. Plaintiff appealed from this décision, whieh 
was affirmed by the Commissioner February 14, 1914. rialntiff again ap- 
pealed to the department, with lil^e resuit, the décision being rendered July 
31, 1914. This ended the protracted litigation in the land office. The défend- 
ant Newman was allowed to proceed with his homestead entry, and subse- 
quently obtained his final certificate and patent. 

J. K. Weatherford, of Albany, Or., for plaintiff. 
Joiin K. KoUock and A. S. Dresser, both of Portland, Or., for de- 
fendants. 

M^OLVERTON, District Judge (after stating the facts as above). 
The crucial question involved in this controversy is whether the plain- 
tiff is entitled to a patent under the proviso of section 7, following the 
amendaient of section 2301, R. S., 26 Stat. 1099 (Comp. St. § 4589), 
which reads: 

"Provided, that after the lapse of two years from the date of the issuance 
of the receiver's receipt upon the final entry of any tract of land under the 
homestead, timber culture, désert land, or pre-emption laws, or under this 
act, and when there shall he no pending contest or protest against the validity 
of such entry, the entryman shall be entitled to a patent coiiveying the land by 
him entered, and the same shall be issued to him ; but this proviso shall not be 
construed to require the delay of two years from the date of said entry before 
the issuing of a patent therefor." 

It is the contention of plaintiff that what he did in making his final 
proof, and what the register and receiver did with référence thereto, 
was tantamount to the issuance of such final receipt, and that, more 
than two years having elapsed, and there having been no contest or 
protest interposed to the entry in the meanwhile, he was, and is now, 
entitled to the patent, by which ail further controversy respecting the 
title to the land comprised by the entry i s precluded. 

Preliminarily, it should be premised that the Secretary of the Inte- 
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rior, within the functions of his office, and the Land Department, are 
intrusted with the sale and disposition of the public lands of the gên- 
erai government. The register and receiver are constituted officers 
of primary jurisdiction respecting the acquirement of public lands 
through the homestead and other like laws adopted by Congress for the 
sale and disposition of such lands. From thèse officers an appeal may 
be had to the Commissioner of the General Land Office, and from him 
to the Secretary of the Interior himself. Beyond this, a revision may 
be had by the Président. So that there is provided a spécial tribunal, 
of a quasi judicial character, for determining the rights of ail persons 
who seek to avail themselves of the laws of Congress for the acquire- 
ment of any of the public lands of the gênerai government. Vance v. 
Burbank, 101 U. S. 514, 519, 25 h- Ed. 929; United States v. Minor, 
114 U. S. 233, 243, 5 Sup. Ct. 836, 29 L. Ed. 110. 

[1, 2] It has long since become settled law that the findings and 
judgment of the officers of the Land Department involving questions 
of f act only are conclusive, and cannot be otherwise inquired into, ex- 
cept upon appeal from one officer to another in that department. On 
the other hand, however, if error or mistake is committed in the con- 
struction or application of the law in any case, or if fraud is practiced 
upon such officers, or if they themselves are chargeable with fraudu- 
lent practices, their rulings may be annuUed by the courts when a con- 
troversy founded upon their décisions arises between private parties. 
Johnson v. Towsley, 13 Wall. 72, 20 L. Ed. 485 ; Shepley et al. v. 
Cowan et al., 91 U. S. 330, 340, 23 L. Ed. 424; Lee v. Johnson, 116 
U. S. 48, 6 Sup. Ct. 249, 29 L. Ed. 570; Calhoun v. Violet, 173 U. S. 
60, 63, 19 Sup. Ct. 324, 43 L. Ed. 614; and United States v. Minor 
and Vance v. Burbank, supra. 

[3] There is no question of fraud presented hère, either as it per- 
tains to the défendant or the officers of the Land Department. The 
questions involved by the présentation of final proofs, namely, of set- 
tlement, time of résidence, cultivation, improvements, and the like, are 
purely questions of fact, which were for the détermination of the of- 
ficers of the Land Department, and their décisions respecting such 
questions become final and conclusive upon the courts, under the law 
as above stated. 

[4] Prompt action on his final proofs was not accorded the plaintiflf, 
but the final détermination of the officers of the Land Department was 
to reject his claim, the delay being caused by a suspension of action 
by the department because of the existence of supposed frauds affect- 
ing the claims of plaintiff and others in that locality. The efifect of the 
suspension was to postpone a décision respecting plaintiff's final proofs, 
but not to deny him such décision ultimately. There can scarcely be 
a doubt of the authority of the Secretary of the Interior, under sec- 
tions 441, 453, and 2478 of the Revised Statutes (Comp. St. §§ 681, 699, 
5120), to suspend action in proceedings before the Land Department, 
in the interest of a just administration of the public lands, with a view 
to inquiring into any question of fraud attending the acquirement of 
such lands bv private persons. Knight v. U. S. Land Association, 142 
U. S. 161, 12 Sup. Ct. 258, 35 L. Ed. 974. 
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[5] Nor will the courts ordinarily interfère with the Land Depart- 
ment in the administration of the public lands, while the same are 
subject to disposition under acts of Congress intrusting such matters 
to that branch of the government; or, to state the proposition more 
concrctely, while the land is under the control of the Land Department, 
prior to the issue of patent, the courts will not interfère with such de- 
])artmental administration. Garfield v. United States ex rel. Goldsby, 
211 U. S. 249, 260, 29 Sup. Ct. 62, 53 L. Ed. 168; United States v. 
Détroit Lnmber Co., 200 U. S. 321, 26 Sup. Ct. 282, 50 L. Ed. 499; 
and Uove v. Flahive, 205 U. S. 195, 27 Sup. Ct. 486, 51 L. Ed. 768. 

I 6] In Lane v. Hoglund, 244 U. S. 174, 2,7 Sup. Ct. 558, 61 L. Ed. 
1066, the court required the Secretary of the Interior to issue a patent 
where two years had elajxsed after the issuance of the receiver's re- 
ceipt upon final entry, there being at the time no pending contest or 
protest against the validity of such entry. 

Had final receipt issued in this case at the time final proofs were 
made, that case would bave been controlling hère. But such is not 
the case. Nor can it be maintained, we think, that what was done was 
the équivalent of the issuance of such receipt. Before such receipt 
could bave been properly issued, a décision of the register and receiver 
at Icast approving the proofs rendered was required. The décision was 
specially withheld under the direction of a spécial agent representing 
the I^and Department until inquiry could be made touching supposed 
fraudulent transactions afïecting this and other claims in the same 
vicinity. Nor was any décision rendered by thèse officers until after 
the Reder contest was heard in January, 1908, when they recommended 
that plaintiff's entry be held intact. This décision was on appeal re- 
versed by the Commissioner, and plaintiff's entry was held for can- 
cellation. An appeal was prosecuted to the Secretary of the Interior, 
who affirmed the holding of the Commissioner, and the entry was 
canceled. Beyond this, it is unnecessary to follow the proceedings re- 
instating the entry, and its ultimate cancellation by the Eand Depart- 
ment, including the application for reinstatemenî under the act of 
March 4, 1911, and the final disposition of the application. 

It is sufficient to say that, in ail thèse contests and proceedings, the 
plaintifif was accorded a hearing, and was présent, either by himself or 
counsel, and the officers of the Land Department extended to him the 
utmost opportunity for fully presenting his case upon the facts attend- 
ing his final proofs, but with the final resuit that his entry was reject- 
ed and canceled, and that upon the ultimate issue touching wbether he 
had cultivated the land during the time of his alleged occuj)ancy as 
required by the homestead law as applicable to lands within the limits 
of the old ,Siletz Indian réservation. There was nothing in ail thèse 
pi-oceedings that can, by the most libéral view to be entertained re- 
specting them, lead to the conclusion that there was action had or tak- 
en anywhere by the Land Department which was the équivalent of the 
issuance of the final receipt. What the receiver said about the proofs 
being good or sufficient can in no sensé be construed as a décision by 
the register and receiver touching the sufficiency of such proofs. While 
there was great, and apparently unnecessary, delay at times by the of- 
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ficers of the Land Department in furthering the claim of plaintifï to 
final issue, it cannot be said that thèse officers, through misconduct or 
neglect, ultimately denied him the rights to which he was entitled with- 
in the doctrine of Lytle v. Arkansas, 9 How. 314, 333, 13 L. Ed. 153, 
and like cases. 

The case of Cornehus v. Kessel, 128 U. S. 456, 9 Sup. Ct. 122, 32 
L,. Ed. 482, is not in point. That case turned upon the cancellation of 
an entry without notice to the entryman, and upon a mistaken con- 
struction of the law. It was not a case, as this is, involving purely 
questions of fact which hâve been passed upon and settled by the Land 
Department. 

It is unnecessary to review other cases cited by plaintifï. If the line 
of distinction between matters of law and questions of fact as dealt 
with by the Land Department is closely foUowed, it will be found that 
generally the adjudications are in accord. 

It results that the complaint must be dismissed ; and it is so ordered. 



RAGAN V. SHEFFIELD et ux. 

(District Court, T>. Oregon. March 31, 1919.) 

No. 7S3-t. 

1. Public Lands <S=103(1) — Land Department — Notice of Hearing. 

Any irregularity in serving a notice requiring an entryman to appear 
at a coiitest hearing is obvlated, where the entryman appears and takes 
part in the hearing. 

2. Public Lands <S=»106(1) — Contest — Oonclusiveness. 

Where an entryman, after olïering final proof, opposes a contestants 
claim before the receiver, and appeals to the Land Department frora an 
adverse décision, he is coucluded by the department's cancellation of his 
entry upon issues of fact. 

In Equity. Suit by Howard H. Ragan against Charles E. Sheffield 
and Joséphine B. Sheffield, his wife. Complaint dismissed. 

Weatherford & Wyatt, of Albany, Or., and N. M. Newport, of 
Lebanon, Or., for plaintifï. 

A. S. Dresser and C. E. Moulton, both of Portland, Or., for de- 
fendants. 

WOLVERTON, District Judge. This is a suit on the part of com- 
plainant to bave the défendants declared trustées of the Sheffield 
homestead, lying within the boundaries of the old Siletz Indian réser- 
vation, for the use and benefit of complainant. The litigation arises 
out of the issuance to Sheffield, one of the défendants, of a patent to 
the land in dispute ; the complainant alleging that he was entitled 
to such patent, and that the Land Department wrongfully, and without 
authority of law, issued the same to Sheffield. 

Ragan, the complainant, filed a homestead application on this land 

(gzz^For other cases see same topic & KEY-NUMBEU in ail Key-Numbered Digests & ludexes 
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August 22, 1900, and submitted his final proofs October 18, 1904. 
Action thereon by the register and receiver was suspended, by direc- 
tion of the Land Department, on account of supposed fraudulent trans- 
actions affecting the claim along with others in the vicinity. The 
proofs were transmitted, however, to the Commissioner at Washing- 
ton. A contest affidavit was filed in the land office at Portland, Or., 
by Sheffield, June 18, 1906. A notice was issued by the register, re- 
quiring parties interested to appear and give évidence respecting the 
contest October 1, 1906, at 10 o'clock a. m. The évidence shows 
that service was attempted to be made of this notice upon Ragan Au- 
gust 13, 1906. There is a dispute as to whether such service was 
ever regularly made. The service was never filed in the land office. 

On September 20, 1906, the contest affidavit was transmitted to the 
Commissioner, and, after considération by that officer, the contest was, 
on October 10, 1907, allowed, and returned to the local office for the 
purpose of a hearing thereon. On November 12, 1907, another notice 
was issued by the register, requiring Ragan to appear and oflfer his 
évidence on February 14, 1908, at 10 a. m. This appears to hâve been 
served on Ragan December 31, 1907; but neither the notice nor the 
service was filed in the land office. 

A hearing was had in the local office on the 14th, 15th, and 17th 
of February, 1908, at which Ragan appeared in person and by his 
attorneys, Walter H. Evans and Veazie & Veazie, and ofïered testi- 
mony in his own behalf, and the cause was submitted to the register 
and receiver for their détermination. The contest resulted in a rec- 
ommendation by those officers that Ragan's entry be canceled. An 
appeal was thereupon prosecuted by Ragan to the Commissioner of 
the General Land Office, resulting, on March 9, 1909, in the approval 
and affirmation of the recommendation of the register and receiver. 
Ragan further appealed to the Secretary of the Interior, and the déci- 
sion of the Commissioner was, on November 17, 1909, by that officer 
also affirmed. From this décision no further review was sought, and 
the entry was canceled April 12, 1910. This closed the case in the Land 
Department as to Ragan. Sheffield was thereafter allowed to make his 
homestead entry, and was, in due course, granted a patent. 

[1] This case is very similar on the facts to Williams v. Newman, 
2.57 Fed. 353, just decided. The only material différence between 
them consists in a lack of service of the notice requiring appearance 
at the contest brought on by Sheffield. Neither notice nor service 
appears in the files or records of the land office. The record does, 
however, show that Ragan appeared, in person and by counsel, at.the 
contest hearing, and there gave évidence intended to controvert the 
contest, as well as to substantiate his own claim, and that the déci- 
sion was against him. The décision was affirmed on his appeal, both 
by the Commissioner and by the Secretary of the Interior. The ap- 
pearance of Ragan at the hearing obviated ail irregularity attending 
the issuance of the notice requiring appearance at the hearing and the 
service thereof. If Ragan had not appeared at ail, another and quite 
diiïerent question would hâve arisen. In ail other respects, this case 
is controlled by the décision in Williams v. Newman. 
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[2] I may add that it is insisted hère, as it was in the Williams Case, 
that when Ragan offered his final proofs he did ail he was required 
to do, and that it was not essential that he go farther, in order to en- 
title him to a final receipt. The fact remains, however, that he did 
go farther, and that he submitted his cause for further examination 
and a final décision by the Land Department. That décision was 
against him, and, it heing rendered on questions of fact only, he is 
concluded by it. Nor do the rules of the land office cited hy counsel, re- 
lating to notice and service thereof, in the case of Schmidt v. McCurdy, 
44 Land Dec. 568, help the coniplainant, for the reason that his ap- 
pearing at the hearing and thus submitting himself to the jurisdiction 
of the department obviated, as we hâve previously said, ail necessity 
and efficacy of notice and service. He thereby waived ail such pro- 
cess, and the want of it afifords no ground for his relief. 

Complaint dismissed. 



McGUIRE V. MT'TUAL TRANSIT 00. 

(District Court, W. D. New Yoiic. January 7, 1919.) 
No. 1093. 

1. Seamex <S=3ll — RisABLEn Seamax — DuTY OP Siiip TO FuRNisn Médical 

Treatmbxt. 

A seamaii, suffering fi'ora injury or lllness in the service of a sliip, is 
entitled to médical trentnient nnd atteudanee, aiid the master is reqiiired 
to exercise reasoHal)le jnd.irment as to wliether tlie sliip shall stop in the 
nearest port to provide such care and médical attendance. 

2. Seamen <g=5ll — D1SABI.ED Seamam — L1ABILITY oF Ship roB Neglect. 

Whether a sliip lias fully discliarf^ed its duty of care and médical at- 
tendance to a seaman, who is iiijured or ill, dépends upon the peculiar 
circumstances of each case. 

3. Se.oibn <S=:5ll — IixNESR DP Seai^an in Service — Liabiuty of Ship fob 

Neglect. 

A lake steain.slrip hcld not liable for nefclectinp; to give médical attend- 
ance and care to its steward, who became ill at Duluth with heart trouble, 
from which he dicd, where ho declined to go to a hospital at Duluth and 
otliei' ports, continued in service, assured the niaster that lie was sulïering 
from nothing serions, and there were no oulward symptoius to advise tlio 
master to the eontrary. 

In Admiralty. Suit by Délia A. McGuire, as executrix of John J. 
McGuire, deceased, against the Mutual Transit Company. Decree for 
respondent. 

Clinton, Clinton & Striker, of Bufifalo, N. Y., for libelant. 
Brown, Ely & Richards, of Buffalo, N. Y., for respondent. 

HAZEL, District Judge. [1,2] The rule ap]ilicable to this case has 
been admirably expressed, I think, in The Kenilworth, 144 Fed. 377, 
75 C. C. A. 314, 4 h. R. A. (N. S.) 49, 7 Ann. Cas. 202, by the Circuit 
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Court of Appeals for the Third Circuit, where it is said that a searnan, 
sufïeriiig from injury in the service of a sliip, is entitled to médical 
treatment and attendance, and that the master is required to exercise 
reasonable judgment as to whether the ship shall stop in the nearest 
port to provide such care and médical attendance ; and that whether 
such requirement is fnlly discharged dépends upon the peculiar cir- 
cumstances of each case. It is, of course, the master's duty to look 
out and care for the health of his crew, and when a seaman is ill, and 
no physician is on board, in certain circumstances it may be necessary 
to send him to a hospital, whether he requests it or not. The M. E. 
Luckenbach (D. C.) 174 Fed. 265. 

[3] The evidential facts of the cases mentioned were much stronger 
than those with which we are now dealing. It appears that the décè- 
dent, McGuire, who was steward of the ship, became ill aboard ship 
at Duluth, and was suffering from heart trouble ; but the master was 
not then or thereafter informed of the character of the disability, nor 
could he discern it for himself. On inquiry by the master as to his 
condition, McGuire made light of his condition, and continued to do so 
at varions times thereafter, and declined to leave the vessel at Duluth 
for médical attendance, althongh op]3ortunity was afforded him to do 
so. The master's solicitude was such that, after leaving Duluth, he 
daily inquired as to the steward's health, and, when informed that he 
was suffering with a cold, gave him cough medicine from the ship's 
medicine chest. At each interview the master was assured by the 
steward, who continued to attend to his duties, although another sea- 
man was assigned to help him, that he was not suffering from any- 
thing serions, and there were no outward symptoms to the contrary. 
The mate, Fleming, testified that he regarded McGuire as a very sick 
man who should not hâve been at work, but who remained on duty 
because he would not give in. Such testimony, however, even tliough 
the master was apprised of the opinion of the mate, was not sufficient 
to prove that the master was lacking in the exercise of a proper degree 
of care. 

The point is made that a physician should hâve been called to at- 
tend McGuire at varions ports where the vessel stopped, but in view 
of the évidence that the défendant reiterated that his illness was not 
serious, and that he wanted to reach home as speedily as possible, and 
intended taking the train for Buffalo at Fairport, it does not seem to 
me that it can be fairly held that the master was lacking in care in 
yielding to his request. If his health at the Sault or at Détroit was 
such as to lead him to think that he required a physician, he could 
easily hâve asked for one, and steps no doubt would hâve been taken 
to procure one. To my mind, in the absence of more serious external 
symptoms, there is nothing to indicate a failure or unwillingness on 
the part of the master to perform his full duty toward the steward. 
Since there was nothing in the conduct or appearance of McGuire, so 
far as the évidence discloses, to give warning that he was likely to be 
stricken with heart failure, the master was not at fault for failing to 
leave him at one of the ports mentioned or to provide him with a physi- 
cian. 
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The facts of The M. E. Luckenbach, supra, to which importance is 
attached by libelant, were essentially différent. In that case the fireman 
was suffering with typhoid fever, and, with the l^nowledge of the mas- 
ter, was unable to appear for work or inspection ; another man being 
employed in his place. He had requested a doctor in Colon, and had 
asked to be sent to a hospital ; but the master of the ship had informed 
him that it was not a désirable place to leave hini, and that he would 
take him to Newport News. The court held that it was not even nec- 
essary for libelant to ask for a doctor, or request to be sent to a hospi- 
tal, where the illness was such that it was apparent that the attention 
of a physician was required. In this case the illness was not apparent, 
and in my opinion the évidence does not justify the inference that the 
death of the décèdent was due to failure by respondent to properly dis- 
charge a duty owing to him as a seaman, and therefore the libel is 
dismissed. 

It was urged by respondent that no cause of action existed at com- 
mon law or under the maritime law for the wrongful act in question, 
and that the statute under which the action is brought is not pleaded, 
but in view of the conclusions reached, this need not be passed upon. 



In re PYATT. 
(District Court, D. Nevada. December, 1918.) 

1. Bankruptcy iS=5391(1)— Povvers of Couet — Aumont. 

A bankruptcy court cannot prevent a state court from inflicting cou- 
tempt punlshment upon a bankrupt, refusing to comply with the state 
court's order regarding allmony. 

2. Bankruptcy <Ê=421(5) — Dbbts Dischargbable — Alimont. 

Alimony due or to become due is not a debt dischargeable in bank- 
ruptcy. 

3. Bankruptcy <S=341 — Voluntart Bankruptcy— Solvent Persons. 

A Suivent person may voluntarily hâve liis property distribiited among 
hls creditors under the Bankruptcy Act (Oonip. St. §§ 9585-9656). 

4. Bankbuptcy <S=48 — Dismissal — Divorce. 

A voluntary bankruptcy proeeeding will not be dismissed, because In- 
stituted to escape payment of. alimony and contempt proceedlngs in a state 
court, since a dismissal would nierely invite involuntary proceedings 
against the bankrupt and resuit in no particular advantage to hls wife. 

In Bankruptcy. In the matter of George Pyatt, bankrupt. On mo- 
tion to dismiss the proceedings. Denied. 

Marois & Burrows, of Reno, Nev., for bankrupt. 

Hoyt, Gibbons, French & Henley, of Reno, Nev., for trustée. 

Mack & Green, of Reno, Nev., for Mrs. May Ella Pyatt. 

FARRINGTON, District Judge. [1,2] In February of the prés- 
ent year George and May Ella Pyatt were married. After living to- 
gether a short time, Mrs. Pyatt obtained a divorce on the ground of 

^IssFor other cases see same topic & KEY-NUMBBR Id ail Key-Numbered Digesta & Indexes 
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cruelty. In the decree she was awarded alimony at the rate of $50 per 
month. The decree was rendered May 7th. October 14th George 
Pyatt was in this court adjudged a voluntary bankrupt. November 
léth Mrs. Pyatt fîled a motion to dismiss the bankruptcy proceedings 
on the ground they were commenced for the purpose of defeating the 
order of the state court reqtùring Pyatt to pay ahmony. This motion 
was resisted by Marois & Burrows, attorneys for the bankrupt, and 
also by Hoyt, Gibbons, French & Henley, attorneys for the trustée in 
the bankruptcy proceedings. 

Numerous witnesses were examined, and from the testimony it is 
quite évident that Pyatt began bankruptcy proceedings, hoping thereby 
to prevent his former wife from collecting alimony. In fact, on the 
30th day of October there was fîled in the bankruptcy matter a péti- 
tion in which he asked that Mrs. Pyatt and her attorneys be enjoined 
and restrained from taking any steps to hâve him punished for con- 
tempt, in that he had failed to pay installments of alimony, as directed 
by the state court. That court, when it ordered him to pay alimony, 
was acting within its authority. If for any reason the order was er- 
roneous, the error was one to be corrected in that court, or in the Su- 
prême Court of Nevada. This court bas no appellate or revisory ju- 
risdiction in such cases. It is powerless to prevent the state from pun- 
ishing Pyatt for refusing to obey such an order, or to relieve him from 
his obligation to pay installments of alimony. Alimony due or to be- 
come due is not a debt dischargeable in bankruptcy. CoUier on Bank- 
ruptcy, p. 438. 

On the hearing of the motion the testimony of the witnesses tended 
to show that the bankrupt's assets exceeded his liabilities. The bank- 
rupt's schedule, however, shows assets, including exemptions, amount- 
ing to $2,397.70, and Habilities amounting to $6,702.49, and names 20 
creditors. Under section 4 of the Bankruptcy Act (Act July 1, 1898, 
c. 541, 30 Stat. 547 [Comp. St. § 9588]), any person, except a munici- 
pal, railroad, insurance, or banking corporation, is entitled to the benefît 
of the act as a voluntary bankrupt. 

[3] It has frequently been held that a ci'editor cannot intervene to 
oppose an adjudication under an ordinary voluntary pétition in bank- 
ruptcy on the ground that the would-be bankrupt is insolvent. The act 
does not require that the bankrupt should be insolvent. A solvent per- 
son may bave his property distributed among his creditors in the man- 
ner provided by statute, if he so desires. Hanover Nat. Bank v. Moy- 
ses, 186 U. S. 181, 22 Sup. Ct. 857, 46 L. Ed. 1113, 8 Am. B. R. 1 ; 
In re Jehu (D. C. lowa) 2 Am. B. R. 498, 94 Fed, 638; In re Ives 
(C. C. A. 6th Cir.) 7 Am. B. R. 692, 113 Fed. 911, 51 C. C. A. 541 ; 
In re Carleton (D. C. Mass.) 8 Am. B. R. 270, 115 Fed. 246; Collier 
on Bankruptcy, pp. 141, 840, 856. 

I am aware in the Carleton Case, supra, Judge Lowell states that in 
the District Court of Massachusetts, in an unreported case, it was held 
that a creditor may bave an adjudication set aside, if the whole pro- 
ceeding is a fraud on the act, and an abuse of process. Neither the 
facts nor the reasoning in that case are disclosed, so it is impossible 
, to say how the rule was applied, or what embarrassment to a particular 
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créditer occasioned by a voluntary bankruptcy proceeding was deemed 
sufficient to require a court to set aside an adjudication. 

If an insolvent person owing more than one debt files a voluntary 
pétition after his property bas been attached by one of bis creditors, 
the latter undoubtedly is embarrassed, for otherwise he might bave col- 
lected his claim in full; still it would be impossible to regard the pro- 
ceeding as a fraud on the act. An unworthy motive for the exercise 
of a légal right is not sufficient to extinguish the right. 

[4] In the présent case Pyatt sought to interpose bankruptcy pro- 
ceedings between himself and impending punishment for contempt 
committed in the state court. To that punishment he is still amenable, 
and Mrs. Pyatt's claim for alimony cannot be extinguished or discharg- 
ed by this court in the bankruptcy proceedings. Pyatt can obtain the 
benefit of no exemptions hère which would not bave been good in the 
State court, if bankruptcy proceedings had not intervened. Mrs. Pyatt 
was not embarrassed in a greater degree than an attachment creditor 
would be by a voluntary pétition in bankruptcy interposed by his debtor. 

While I am satisfied that his purpose in invoking the assistance of 
this court was to stay proceedings in the state court, if possible, and 
thus thwart his former wife in her attempt to collect alimony, I cannot 
overlook the fact that Pyatt bas numerous creditors whose interests 
must be considered. Thèse creditors are represented by the attorneys 
for the trustée, who strenuously object to a dismissal. If the motion 
is granted, undoubtedly the creditors will straightway file an involun- 
tary pétition; and, inasmuch as Pyatt bas been guilty of an act of 
bankruptcy, I am at a loss to see how an adjudication can ultimately 
be avoided. To dismiss thèse proceedings is simply to invite involun- 
tary proceedings, without any particular advantage to Mrs. Pyatt. 

The motion to dismiss will therefore be denied. 



■DNITED STATES v. DOWNET et al. 

(District Court, D. Rhode Island. April 19, 1019.) 

No. 451. 

1. CoNsriRACT <S=>24, 27 — Gist of Offense — Commissiok of Crime Conspibed 

TO BE Committed. 

Ttie conspiracy to defraud the United States of money, in violation of 
Crimiual Code, § 37 (Comp. St. § 10201), or to commit an offense against 
the United States, in violation of section 35 (section 10199), is the gist 
of the offense, without référence to whether the crime or fraud is eon- 
summated or agreed upon by the conspirators in ail détails, as the con- 
spiracy may be complète, though its object is still in contemplation. 

2. CoNSPiEACY <&=>33, 43(10) — To Defratjd United States — Indictment. 

As the offense of cor.spirlng to defraud the United States, in violation 
of Criminal Code, § 37 (Comp. St. § 10201), may be complète, though the 
mode or détails of exécution are not fully agreed upon, it is irapracticable 
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aiid niiiiccossary for the iiidictineiit to set forth the object of tlie con- 
spivacy with the same partieulaiùty of détail as in cases of completed 
acts c'ciiistitutiiig a past offense. 

3. CoXSPTRAt Y <&:^'-i7 — CONSPIRACY TO COMMIT CrIME — DISTINCTION FROM OF- 

FEXSK ÎTSEI.F. 

Coi!S|iiracy to fomniit a crime is a differeut offense from the crime 
tliat is the ob.ie<-t of tlie conspiracy. 

4. C0NPP1R\CY <©=>4:i(5) — INDICTMEXT AlLECATION OF OvERT AOTS. 

Thoun;h the allofrations of overt acts niny not be used to enlarge the 
scope of a conspiracy, they niay l)c regarded as meeting objections to 
the gcnerality of tlie charge in the indictrneat, and as giviug spécifications 
of the com])letcd acts doue pnrsuant to the conspiracy. 

John F. Downey, Wallace Spink, and George L. Keene were indicted 
for conspiracy to def raud the United States, and for conspiracy to com- 
mit an offense against the United States, and défendants Downey and 
Spink respectively demur. Demurrers overruled. 

Harvey A. Baker, U. S. Atty., of Providence, R. I. 

Alexander L. Churchill, of Providence, R. L, for défendant Spink. 

McGovern & Slattery, of Providence, R. L, for défendant Downey. 

BROWN, District Judge. [ 1 ] This indictment imder section 37 of 
the Criminal Code (Act March 4, 1909, c. 321, 35 Stat. 1096 [Comp. St. 
§ 10201]), charges in the first count a conspiracy to def raud the United 
States of a large sum of money, and in the second count a conspiracy to 
commit an offense against the United States ; i. e., a violation of section 
35 of the Criminal Code (section 10199). In each count the conspiracy 
is the gist of the offense, without référence to whether the crime or 
fraud which the conspirators hâve conspired to commit was consum- 
mated, or was agreed upon by the conspirators in ail its détails. The 
conspiracy may be complète, though acts which are the object of the 
conspiracy are still in contemplation. 

"Certainty, to a common Intent, sufficient to identify the offense which the 
défendants conspired to commit, is ail that is requisite in stating the ol)- 
.1ect of the "conspiracy." Wllliamson v. United States, 207 XI. S. 425, 446- 
449, 28 Sup. Ot. 103, 171 (52 I>. Kd. 278); United States v. Rabinowlch, 238 
U. S. 78, 85, et seq., 35 Sup. Ct. 682, 5» L. Kd. 1211 ; United States v. D'Arcy 
(D. C.) 243 Fed. 739; United States v. Baker (D. C.) 243 Fed. 741; Dahl v. 
United States, 234 Fed. (>18, 148 C. C. A. 384 ; I^ew Moy v. United States, 237 
Fed. 50, 150 C. C. A. 252 ; United States v. Franklin (C. C.) 174 Fed. 161. 

[2, 3] As the offense defined by section 37 may be complète, though 
the mode or détails of exécution are not fully agreed upon, it is of 
course impracticable and unnecessary for the indictment to set forth 
the object of the conspiracy with the same particularity of détail as 
in cases of completed acts constituting a past offense, and this rule 
seems to hâve been applied even where the offense which was the ob- 
ject of the conspiracy had been consummated. But conspiracy to com- 
mit a crime is a différent offense from the crime that is the object of 
the conspiracy (United States v. Rabinowich, 238 U. S. 78, 85, 86, 35 
Sup. Ct. 682, 59 L. Ed. 1211), and the distinction in the rules of plead- 
ing is well settled. 
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[4] Though the allégations of overt acts may not be used to enlarge 
the scope of the conspiracy, yet they practically meet many of the ob- 
jections to the generality of the charge of conspiracy. They inform 
the défendants in much détail of the particular matters upon which 
proof will be offered, and thus give spécifications of the completed 
acts donc in pursuance of the conspiracy and during its continuance. 

Upon the authority of the cases above cited, it appears that the 
défendants are sufficiently charged in each count with a violation of 
section 37 of the Criminal Code. 

The demurrers of the défendants are respectively overruled. 



UNITED STATES v. DOWNEY. 

a>istrict Court, D. Ehode Island. April 22, 1919.) 

No. 452. 

1. Indictmbnt and Information <@=>73(1) — Inconsistenct — FEAUDur/ENT 

Procuration of Reward — Place op Offense. 

In an indietment for fraudulently procuring payment of a reward by 
the United States for appréhension of a déserter under the Sélective 
Service Act, a description of défendant offlter's place of service is not 
Inconsistent vpith the express allégations of tlie place of the commission 
of the ofifense. 

2. Criminal Law <g=3ll.S — Jueisdiction of District Court— rEAUDULENT 

Procubement of Reward. 

Under Judicial Code, § 42 (Comp. St. § 1024), a District Court has ju- 
risdietion of a prosecution for having fraudulently procured payment of a 
reward by the United States for having anprchended a déserter under the 
Sélective Service Act, though the fictitlous claims or vouchers were made 
in the district and transmitted to an oflicer in another district. 

3. INDICTMENT AND INFORMATION l@=>63 — CONCLUSION OF I/AW— MiXBD STATE- 

MENT OF Law and Fact. 

Allégation that a certain person was not then and there such a dé- 
serter under the Sélective Service Act (Comp. St. 1918, §§ 2044a-2044k), 
etc., as entitled défendant to payment of a reward, in an indietment for 
having fraudulently procured payment of the reward for appréhension of 
such a déserter frorn the United States, held not a conclusion of law, 
but a mixed statement of law and fact. 

4. United States <§=12.'5 — Procuring Reward for Appréhension of Dé- 

serter — BURDEN of I'ROOF. 

By alleging that a certain person was not a déserter under the Sé- 
lective Service Act (Comp. St. 1918, §§ 2044a-2044k), the United States,, 
in a prosecution for having fraudulently procured a reward from it for 
appréhension of such a déserter, assumes the burden to show that the 
person named did not corne within the description of a person or dé- 
serter for whose appréhension and delivery a reward was legally payable., 

5. Indictment and Information <®=3lll(4) — Négative Allégation. 

An indietment for having fraudulently procured payment of a re- 
ward by the United States for appréhension of a déserter under the 
Sélective Service Act (Comp. St. 1918, §§ 2044a-2044k), which indietment 
stated generally that the person apprehendcd was not such a déserter 
that his appréhension entitled défendant to reward, cast upon défendant 

^;;;=jFor other cases see same topio & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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no uiidue burden in preparirg liis case, and was sufRcient, though not 
specifically negativing each provision of tlie statute or régulations which 
might justify the présentation of such a claim against tlie Tnited States. 

6. United States <S=3l21 — Fbaudulent Payment dp Kewabd by United 

States — Honesty of Claim. 

To render défendant guilty of having frandulently procured payment 
from the United States of a reward for the appréhension of a déserter 
iinder the Sélective Service Act (Comp. St. 1918, §§ 2044a-2014k), it wos 
not essential that a bill, voiicher, or other thing used as a baals for tlie 
claim should contain fraudulent or fictitious statements, but whether the 
claiin was genuine and honest must be determined in view of ail the 
facts surrounding it. 

7. United States €=123 — Fraudulent Piîocubembnt of Eeward by United 

States — Indictmext. 

An indictment for having frandulently procnred payment of a reward 
by the United States for the appréhension of a déserter under the Sé- 
lective Service Act (Comp. St. 191.8, §§ 2044a-2044k) need not state the 
ciroumstanees surrounding the présentation of the document or voucher 
whieh was the basis of defendant's claim, or the nature of any other 
document accompanying or supporting it. 

John F. Downey was indicted for an offense against the United 
States, and he demurs to the indictment. Demurrer overruled. 

Harvey A. Baker, U. S. Atty., of Providence, R. I. 
McGovern & Slattery, of Providence, R. I., for défendant. 

BROWN, District Judge. [1,2] The indictment properly charges 
that the offenses were committed within the territorial jurisdiction of 
this court. A description of the officer's place of service is not incon- 
sistent with the express allégations of place of commission of the of- 
fenses. Furthermore, even should it be assumed that the fictitious 
claims or vouchers were made in this district, and were transmitted to 
an officer in another district, this court would hâve jurisdiction. Ju- 
dicial Code (Act March 3, 1911, c. 231) .§ 42, 36 Stat. 1100 (Comp. St. 
§ 1024); Burton v. United States, 202 U. S. 344, 371, 26 Sup. Ct. 
688, 50 L. Ed. 1057, 6 Ann. Cas. 392 ; Bridgeman v. United States, 140 
Fed. 577, 72 C. C. A. 145. 

[3] The allégation that a certain person "was not then and there 
such a déserter under the Act of May 18, 1917, known as the Sélective 
Service Act [40 Stat. 76, c. 15 (Comp. St. 1918, §§ 2044a-2044k) ] , and 
the public resolutions and acts amendatory thereof, and the régula- 
tions issued thereunder by the Président of the United States, as enti- 
tled said John F. Downey to the payment of such a reward," etc., is 
objected to as stating a conclusion of law ; but this is a mixed state- 
ment of fact and law, rather than a mère conclusion of law. 

[4, 5] By making this allégation the United States assumes the bur- 
den of showing that as matter of fact the person named did not corne 
within the description of a person or déserter for whose appréhen- 
sion and delivery a reward was legally payable, pursuant to the provi- 
sions of law ref erred to. The burden of establishing a négative fs upon 
the United States, not upon the défendant; for if a prima facie case 

^=»For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digeste & Indexes 
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be made against him, negativing ail lawful grounds for a claim of re- 
ward, he may meet it on a single ground only. This gênerai mode of 
statement casts upon the défendant no undue burden in préparation. 
There seems to be no greater uncertainty in this form of allégation 
than if the indictment had negatived specifically and separately each of 
the provisions of statute or régulations which state the facts under 
which a reward is payable. 

[6] It is not essential that the bill, voucher, or other thing used as 
the basis for the claim should, in and of itself, contain fraudaient or 
fictitious statements, but whether the claim is genuine and honest must 
be determined in view of ail the facts and circumstances surrounding 
it. Dimmick v. United States, 116 Fed. 825, 54 C. C. A. 329. 

[7] It is argued that a necessary requirement of the régulations is 
the présentation on form 1021 of a certificate, and that without this a 
f raud could not bave been consummated ; but the making of the docu- 
ment or voucher is a separate thing from its présentation, and it does 
not appear necessary that the indictment should state the circumstances 
surrounding its présentation, or the nature of any other document ac- 
companying or supporting it. 

Assuming that varions provisions of the régulations may be involved, 
it is évident from the defendant's brief on demurrer that by référ- 
ence to the statutes and régulations named in the indictment counsel 
bave been sufficiently informed to prépare a défense, and that the ac- 
cusations are quite as defmite as if the United States had specifically 
negatived each and ail of the provisions of statute or régulations which 
might justify the présentation of claims against the United States for 
the payment of the sums set forth in the indictment. 

Demurrer overruled. 
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AOKERMAN et al. v. SANTA ROSA-VALT>EJO TANNING CO. 

(Circuit Court of Appeals, Ninth Circuit. May 5, lOiO.) 

No. 32.30. 

1. Sales <g=:5l74 — Breach by Buyebs— Rigiit to Insist Seller Stiould Hâve 

Pekformed. 

Wlit-re tlie seller of leatlier backs shippeU an Installraeut in aecordance 
witii tlie contract, and tliree days after payment for tlie installment vvas 
due the buyer.s announced their intcutiou to continue to hold back payment 
until the order was conipleted, the seller had a right to stand on the terms 
of the contract and refuse performance until tlie buyers themselves per- 
formed, and the latter, having failed to coinply wlth tlie terms of pay- 
ment, cannot insist the seller sliould bave proceeded and conipleted the 
contract in the manner speeiiied. 

2. Sales ©=^170(4) — Delayed Acceptance of Goods — Waiver of Deitscts and 

Contract Requirements. 

Delayed acceptance by the buyers of goods once r6.1ected was a waiver of 
defects and of contract re(iuirements as to quality of the merchandise. 

3. Sales <®=S2(1) — Construction of Contraci' — Payment. 

A contract for the sale of leather backs, reading, as to payment, "2% — 
30 days f. o. b. Vallejo," required payment within 30 days of the date of 
shipraent from the seller's tannery, and, if paid soouer, called for a dé- 
duction of 2 per cent. 

4. Sales <S=>54 — Time as of Eîssenck. 

As a rule, the parties fo mercantile agreements, as contracts of sale 
between dealers, are held to hâve infcnded to make tiine the essence of 
the contract. 

In Error to the District Court of the United States for the Second 
Division of the Northern District of California; Robert S. Bean, 
Judge. 

Action by J. E. Ackerman and Max Brummel, individually and as 
copartners doing business under the firm name and style of Acker- 
man & Brummel, and Ackerman & Brummel, a copartnership, against 
the Santa Rosa-Vallejo Tanning Company. To review a judgment 
for défendant, plaintiffs bring errer. Affirmed. 

This is an action on a contract for purchase and sale of leatlier backs. 
The cause was triod without a jury. Findings and conclusions were made in 
favor of the tanning company, défendant in error. Ackerman & Bnimmel, 
plaintiffs in error, brought writ of error. 

The contract in question was eiitcred into December 16, 1915, and is in the 
form of a letter addressed to Ackerman & Brummel, and signed by the Santa 
Rosa-Vallejo Tanning Company, per E. W. Hurgren, président. By the terms 
of the contract the tanning company agrec^d to sell, and Ackerman & Brummel 
agreed to buy, 1,000 sole leatber backs, with an option of 2,000 additional at 
.$41.50 per 100 pounds "less 2 jier cent. f. o. b. A'allejo — 30 days date of ar- 
rivai Boston." On August 12, 1016, through correspondence the terms of the 
contract were changed so as to read "2 per cent. — .30 days f. o. b. tannery." 
On March 3, 1916, the tanning company iiivoiced and shipped to Ackerman & 
Brummel l.(KJO sides of leather. On August 23d, an invoice of 255 sides was 
issued by the tanning company and contaiiied tbe words: "Terms: 2% — 30 
days f. o. b. A'allejo." No other sbipments were made. In a letter dated Sep- 
tember 12th, addressed by the Tanning ('ompany to N. W. & A. E. Friedman, 
who were the représentatives of Ackerman & Brummel at San Francisco, the 

<g=>For other cases see same topic & KEY-NtJMBER in ail Key-Numbered Digests & Indexes 
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tanniiig Company acl^'isG(l Friedman that another sliipment of leather was 
ready for delivery, and requested Friedman to be in Vallejo to receive the 
leather on tlie date of the shipment. Friedman went to Vallejo, and on his 
return to San Francisco on September 15, 191ti, wrote to the tannlng Com- 
pany that the leather inspected did not meet the spécifications provided for 
under the contract, and that it was necessary to reject the same. A few 
days later, September 18th, Friedman again wrote the tannlag Company, 
ofCering to find a market for the rejected leather at 43 cents a pound ; but 
the tanning company refused the offer, and on September 19th telegraphed to 
Ackennan & Brummel at Boston as f ollows : "Had shipment leather ready 
last Friday. As matter of courtesy asked Mr. Friedman to inspect same be- 
fore shipment. He examined part of lot and said it was not satlsfaetory. 
We insist it is up to requirements in ail respects. To avoid delay and future 
difflculties please name another représentative hère to inspect the shipment. 
Advise by wire your wiahes." 

Ackerman & Brummel, under date of September 20th, wrote the tanning 
Company, acknowledging receipt of the telegram, and saying the matter must 
be left in the hands of Friedman to pass upon the shipment. Five day.s 
afterwards, September 25th, Ackerniaa & Brummel, by letter to the tanning 
Company, ackuowledged receipt of the leather Invoiced on August 23d and said: 
"We hâve had such an exceptional amovmt of trouble in securing this leather 
from you that we propose to hold back payment on this bill until you make 
another sliipment, and as soon as we receive the other shipment we will pay 
you this bill immediately, and will continue to follow this mode of payment 
until your order is completed." The August shipment was invoiced on the 
2,Sd of that month, and the leather was shipped on the 22d. On September 
25th, Friedman wrote the tanning company to the effeet that he had received 
a communication from Ackerman & Brummel, inclosing a copy of their letter to 
the tanning company, and expressing regret that he (Friedman) was unable 
to accept the last shipment of leather. The next day the tanning company 
wrote to Friedman, ackuowledging receipt of a letter of September 20th from 
Ackerman & Brummel, in which they had referred to the acceptance and re- 
.lection of the leather by Friediaan. In this letter the tanning company asked a 
re-examinfftion and acceptance of the leather, and stated that it fully met ail 
requirements of the agreement. 

On September 27th Friedman again wrote to the tanning company, stating 
that the leather was not of the proper quality and color, and on the followlng 
day the tanning company replied, insisting Ihat it was in accordance with 
the terms of the agreement. On October 9th the tanning company wrote 
Ackerman & Brummel, acknowledging receipt of their letter of September 
25th, already quoted from, in which Ackerman & Brummel notlfied the tanning 
coro-pany that they intended to hold back the payment on that and other 
bills. In the letter of October 9th was a statement that, if the money due 
for the August shipment was not paid without further delay. suit and at- 
tachment for the full amount due and damages would be brought. The letter 
continued as follows : "The 'other shipment' which you mention was, as yen 
know, repeatedly tendered by us In accordance wlth our contract and was by 
you ve.1ected. We feel that your course in this matter is prompted by a dis- 
position to take an advantage. You hâve rejected leather which is fully up to 
the contract, and you now, without any excuse therefor, arbitrarily refuse to 
pay us for the consignment which j'ou received and which you concède is of 
the quality called for. We cannot tolerate such défiance of the terms of your 
contract, and we propose to insist upon prompt payment in accordance with 
the terms of your agreement." On October llth Friedman wrote to the 
tanning company as follows: "* • * As long as the leather for Ackerman 
& Brummel is ready for shipment, go right ahead and tie it up and ship it at 
the earliest possible date." The last correspondence had between the parties 
was dated October 13th, a letter by the tanning company to Friedman, where- 
in the tanning company accuses Ackerman & Brummel of having refused to 
accept leather eomplying with the terms of the contract, and of having re- 
fused to pay for each consignment within 30 days after shipment from 
Vallejo, 
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Wise & O'Connor, Otto Irving Wise, Richard S. Goldman, and 
John C. Altman, ail of San Francisco, Cal., for plaintiffs in error. 

John 1,. McNab and Byron Coleman, both of San Francisco, Cal, 
for défendant in Error. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). The theory 
of the plaintiffs in error is tliat the tanning company refused to com- 
ply with the directions of Friedman, made after the second inspection, 
to ship the leather at once, and that by refusai to carry out such re- 
quest, or to deliver any other backs until the shipment of 255 backs 
had been paid for, it followed that the tanning company broke the 
contract and became liable for damages for a breach. The argument 
is that a failure to pay an installment due under the terms of a con- 
tract does not avoid the entire contract, or constitute a breach, unless 
by express terms such failure to pay is made a ground for the ter- 
mination of the contract, and Cox v. McLaughlin, 54 Cal. 605, is the 
main décision, relied upon. There a contracter brought action for 
damages for breach of contract for erecting a building, and alleged 
failure to pay certain installments due under the contract at the time 
provided for. The court held that such failure did not give plaintiff 
right to terminate the contract and sue for damages for its entire 
breach. Upon a later appeal of the same case (Cox v. McLaughlin, 
76 Cal. 60, 18 Pac. 100, 9 Am. St. Rep. 164) it was held that the con- 
tracter could amend and recover upon a quantum meruit for labor 
and material furnished, but could not maintain action for damages 
for breach of the entire contract. Under the later cases in California 
the earlier décision in Cox v. McLaughlin, supra, is regar'ded as 
holding that a mère refusai to pay an installment upon the contract 
price of an article as it becomes due does not authorize the plaintiff 
to abandon the work and recover the profits he would hâve made if 
the work had heen completed under the contract. Woodruff Co. v. 
Exchange Realty Co., 21 Cal. App. 607, 132 Pac. 598; Porter v. 
Arrowhead Réservoir Co., 100 Cal. 500, 35 Pac. 146. 

In the récent case of Jensen v. Goss (Cal. App.) 179 Pac. 225, 
the parties made a contract for purchase and sale of hay, payments 
to be made on the 13th of each month following deliver}^. The buyer 
failed to make the payments as agreed, and the seller refused to 
deliver. The court held that the seller of the hay was justified in 
rescinding the contract, when it was shown that there was a clear in- 
tention to violate its provisions and to withhold payments due until 
the delivery of more hay. Minaker v. California Canneries Co., 138 
Cal. 239, 71 Pac. 110, was cited to support the rule that plaintiff could 
not offset any damages for alleged breach by refusai to pay on the 
ground of a failure to deliver the quality of hay required by the con- 
tract without showing performance on bis own part of his own agree- 
ment. The court said : 

"It was just as important that payments should be made as agreed upon as 
it was that deliveries should be made according to the contract, and when 
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one of the parties flatly derlnrcd tlint it would not pay as agrecd, thé other 
party had the right to refuse to further dellver." 

[1,2] By the application of thèse rules, Ackerman & Brummel 
first defauUed, for on August 22d the tanning companj' shipped 255 
backs of leather in accordance with the terms of the contract, and in- 
voices were mailed on August 23d, and receipt of the consignment was 
acknowledged on September 25th. The modified contract, as to terms 
of payment, was made before the leather was shipped; hence payment 
was due September 22d, or 30 days after shipment from the tannery. 
It was on September 25th, however, that Ackerman & Brummel wrote 
the letter quoted, refusing to carry out the terms of the contract, and 
announcing their intention to continvie to hold back payment until 
the order was completed. The situation gave to the tanning company 
the right to stand upon the terms of the contract and to refuse per- 
formance until the terms thereof were lived up to. The delayed ac- 
ceptance by the buyers of the leather that had been once rejected was 
a waiver of dçfects in the leather, and of contract requirements as 
to the quality of the merchandise, and Ackerman & Brummel, having 
failed to comply with the terms of payment, are not in a position to 
insist that the tanning company should hâve proceeded and completed 
the contract in the manner specified. San Francisco Bridge Co. v. 
Dumbarton Land, etc., Co., 119 Cal. 272, 51 Pac. 335. 

[3, 4] In what we hâve said we construe the mode of payment 
stated in the contract, "2% — 30 days f. o. b. tannery," to require pay- 
ment within 30 days of the date of shipment from the tannery, and 
if paid sooner than the expiration of the 30 days a déduction of 2 per 
cent, was to be made. Such a construction usually obtains in respect 
to mercantile agreements where, as a rule, the parties are held to 
hâve intended to make time the essence of the contract. Cleveland 
Rolling Mill V. Rhodes, 121 U. S. 255, 7 Sup. Ct. 882, 30 L. Ed. 920; 
Jensen v. Goss, supra. 

We think the District Court was right in its findings, and that its 
légal conclusion should be sustained. 

Affirmed. 



UNITED STATES v. WARP et al. (two rasesl. PAME v. BEAINERD et al. 

SAMIC V. MATTIIEWS et al. 

(Circuit Court of Appeals, VAshth Circuit. Aprll 3, 1019.) 
Nos. 5223-5226. 

1. BaNKRUPTCY <S::32.')0 — REFEREES — LlABILITY OX OFFICIAI, BoND. 

Wliere a référée lias collected from parties or estâtes in bankruptcy 
proceedings moneys as compensation to which he is not legally entltled, 
and thèse fées hâve been collected or withlield from parties who are 
iiumerous, and the indlvidual amounts small, the United States may main- 
tain a single acHon on his bond, on bohalf of ail parties injured, to rc- 
cover back such illégal fées. 

2. Bankbuptcy iS=>2;>0 — Action on Refekee's Bond — ^Complaint— -Naming of 

Use Plaintiffs. 

In an action by the United States on the officiai bond of a référée in 
bankruptcy, on behalf of uumcrous parties from whom he bas collected 
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illégal fées, it is not necessary that ail sueh parties should be named in 
the coinplaint. 

3. BAKKEUPTeY <S=223 — REKEnEER — Compensation. 

Whei-e a fluty is imposetl upon a référée by the bankruptcy law, and 
coinpeiisatloii is also flxed for its performance, the bankruptcy court lias 
no power or aulhoritj' to allow any further compensation. 

4. PvANKRirPTCY <g:^22.'! — REFEREES — COMPENSATION. 

Wliore a duty is clearly iniposed l)y the bankruptcy law upon a référée, 
and no si)ecific compensation is lixed for its iierfonnance, the compensa- 
tion exprcs."ly anthorizcd by the law as a whole is the only compensation 
which he can reçoive, or that the court bas power to allow. 

5. Bankruptcy cg=o2'>0 — Keferees — Action to Kecovek Fées Illeqally Coe- 

LECTED — EfKECT OF ALEOWANCE HY CoURT. 

A court of bankruptcy bein;,' witbout jnrisdiction to allow a referce un- 
der any form or guise any otlier or further compensation than expressly 
authorized and prescril)ed by the bankruptcy law, such allowance, if made, 
does not bar an action for Its recovery. 

6. Bankruptcy <S=322.j — Allowance of Expenses to Officers — Review. 

An allowance by a court of bankruptcy of necessary expenses incurred 
by odicers in administration of estâtes, wliich under Bankruptcy Act 
July 1. fSO.S, § 62 tComp. St. § 9646), is within the power of the court, is 
not suh.1cct to collatéral attack, but can only be reviewed by direct 
proceedings. 

7. Bankruptcy <®:=322.'î, 224 — Powerr of Bankruptcy Court — Appointment 

OF Spécial Masters. 

A court of bankruptcy m.iy, in the exercise of a sound discrétion, refer 
issues to spécial masters, and may name a référée as such spécial master, 
and his fces and expenses as such are within the control of the court, and 
its .ludgment in such matters is not suliject to collatéral attack. 

8. Bankruptcy i®=>22'5 — Powers of Bankruptcy Court — Expense Allow- 

ance TO REFEREES. 

A court of bankruptcy may authorize a référée to employ a clerk and 
allow an expense for stationery, offl(-e rent, light, heat, and phone, and 
such authorizations may be made by standing rule or order, or by spécial 
order in any particular case. 

9. Bankruptcy <g=52.'î0 — Référées — ^Action to Recover Fées Illegally Col- 

LECTED — "JUDICIAL AcT." 

The taking of fecs by a référée in excess of those prescribed by the 
statute is not a "judicial act," and as such protocted from an action for 
an accounting. 

[Kû. Note. — For ollicr définitions, see Words and Phrases, First and 
Second Séries, Judicial Act.] 

10. Bankruptcy C:=52.'iO — Référées — Liability of Sureties. 

Surettes on the bond of a référée conditioned for the faitliful perform- 
ance of his otficial duties are liablo for fées illegally collected or retained 
by him. 

11. JunoES ®=:324 — "Judicial Act." 

A ".iudicial act" is an act of a court or magistrate in deciding a ques- 
tion of right litigated hefore him or referred by law to his judgment. 

In Error to the District Cotirt of the United States for the Eastern 
District of Oklahoma ; John C. Pollock, Judge. 

Actions by the United States against W. T. Ward and others (two 
cases), against Ezra Brainerd, Jr., and others, and against R. H. 
Matthews and others. Judgments for défendants, and the United 
States brings error. Reversed. 

For opinion below, see 250 Fed. 1011. 

«g^For other cases see same topic & KBY-NUMBBR in aU Key-Numbered Digests & Indexes 
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Alvin F. Molony, Sp. Asst. U. S. Atty., of Muskogee, 0kl. (W. P. 
McGinnis, U. S. Atty., of Muskogee, 0kl., on the brief), for the United 
States. 

J. h. Hull, of Muskogee, 0kl., and H. C. Thurman, of Okla- 
homa City, Okl. (N. A. Gibson and T. L. Gibson, both of Muskogee, 
0kl., and J. H. Gordon and E. E. Mcinnis, both of McAlester, Ôkl., 
and J. S. Ross, of Oklahoma City, Okl., on the brief), for défendants 
in error. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. Thèse are suits on bonds of référées 
in bankruptcy to recover fées, costs, commissions, and compensation 
alleged to hâve been illegally coUected and received by them in excess 
of the amount allowed by law. They were brought by the United 
States on its own behalf and on behalf of various suitors and parties 
interested in the administration of bankrupt estâtes. The défendants 
in each case are the référées and the sureties on their officiai bonds. 
The items for which a recovery is sought are stated in détail in exhibits 
attached to the complaints. Thèse items may be grouped under three 
heads: (1) Services for which the bankruptcy law fixes the com- 
pensation. (2) Services for which the compensation is fixed by the 
United States District Court. (3) Costs and expenses allowed by said 
court. 

[1] The défendants filed gênerai demurrers, which were sustained. 
The United States electing to stand on its complaints, judgments 
dismissing the same followed. The condition of each bond sued upon 
was for the faithful performance of the officiai duties of the respective 
référées. The United States was the obligée, and the law provides 
that the bond may be sued upon, in the name of the United States for 
the use of any person injured by a breach of its condition. In our 
opinion, Congress intended that the bond should protect private indi- 
viduals as well as the United States. The requirement that référées 
in bankruptcy should exécute a bond for the faithful performance of 
Iheir duties was an assurance to persons interested that, within the 
penalty of any bond taken f rom them by the United States their rights 
would be protected against any act or omission on the part of référées 
resulting to their injurv. Howard v. United States, 184 U. S. 676, 692, 
22 Sup. Ct. 543, 46 L.'Ed. 754. 

The case cited was an action by the United States, for the use 
of one David D. Stewart, against the sureties on the officiai bond 
of one Watson, formerly clerk of the United States Circuit Court 
for the Western District of Missouri. Stewart had brought a suit 
against Henry county, Mo., to recover the amount of three bonds is- 
sued by it. The county, when it answered, paid to Watson $2,525 
as a tender to the plaintifï, and thought it was depositing the money 
in court ; but Watson did not think so, and converted the same to his 
own use. The condition of Watson's bond was that he would faith- 
fully discharge the duties of his office and .seasonably record the de- 
crees and déterminations of the court of which he was clerk. Not- 
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vvithstanding Watson's bond was silent as to his accounting for money 
comirig into his hands as clerk, and notwithstanding there was nothing 
in the bond or in the law that provided for any one bringing a suit on 
the bond other than the obhgee, the United States Suprême Court al- 
lowed a recovery against the surety, Howard. We therefore think 
that upon principle and authority, where a référée has coUected, from 
parties or estâtes in bankruptcy proceedings, moneys as compensation 
that under no theory of the law was he entitled to, and thèse fées hâve 
been collected or withheld from parties who are numerous and the in- 
dividual amounts small, the United States has the légal and moral 
right to bring one suit in behalf of ail parties injured, to recover back 
compensation illegally exacted by him. Any other view would render 
a referee's bond largely valueless in respect to such matters. 

[2] The names of the individuals for whom the United States sues 
are not given in the complaint, but this is not always necessary. It 
is a matter upon which no issue can be made. American Bonding 
Co. V. Allison, 182 Fed. 810, 105 C. C. A. 242 ; Schott v. Youree, 142 
m. 233, 31 N. E. 591; Clarkson's v. Doddridge, 14 Grat. (Va.) 42; 
Boston El. Ry. v. Grâce & Hyde Co. et al., 112 Fed. 279, 50 C. C. A. 
239; United States v. Abeel, 174 Fed. 12, 98 C. C. A. 50. 

[3, 4] Counsel seem to treat the items sued for as belonging ail to 
one class, and the trial court so treated them ; but manifestly they 
cannot be so treated. Corning to the merits, we think it must be con- 
ceded that where a duty is imposed upon a référée by the bank- 
ruptcy law, and compensation is also fixed by that law for the per- 
formance of that duty, no power or authority exists in the United 
States District Court sitting as a court of bankruptcy to allow him 
any other or further compensation for the performance of the duty 
than that fixed by the bankruptcy law, and it must be further conceded 
that where the duty to be performed is a duty clearly imposed by the 
bankruptcy law upon the référée as such, and no spécifie compensation 
is fixed for the performance of said duty, the compensation fixed by 
the bankruptcy law (Act July 1, 1898, c. 541, 30 Stat. 544 [Comp. St. 
§§ 9585-9656]) as a whole is the only compensation which the référée 
can receive or that the court" has power to allow. Section 72 of the 
Bankruptcy Act as amended (section 9656) reads : 

"Neither tîie référée, receiver, marshal, nor trustée shall in any form or 
guise receive, nor sliaU the court allow him, any other or further compensation 
for his services thun that expressly authorized and prescribed in this act." 

General Order 35 (89 Fed. xiii, 32 C. C. A. xiii) provides : 

"The compensation of référées, prescribed by the act, shall be in full compen- 
sation for ail services performed by them under the act, or under thèse gén- 
éral orders." In re Halbert, 134 Fed. 236, 67 0. C. A. 18; In re Langford 
(D. C.) 225 Fed. 311, 314, 315 ; Dressel et al. v. North State Lumber Co. (D. C.) 
119 Fed. 531. 

The administration of the bankruptcy law existing prior to the 
enactment of the présent one had been attended by grave abuses 
and scandais, resulting from the absorption of bankrupt estâtes in 
fées and costs of the officers connected with its administration. Con- 
gress therefore by the above législation intended to cure the evil so 
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far as possible, and the courts should construe the law with référence to 
the object that Congress had in mind. 

[5] The language of the complaint, in referring to the items which 
it is sought to recover, speaks of them as having been allowed to the 
référées. The trial court assumed, and it may hâve been justified 
in so doing, that it had the right to consider the excess fées, costs, 
and compensation as having been allowed by the United States Dis- 
trict Court. The case being thus viewed, it sustained the démarrer by 
invoking the gênerai principle that, where a court has once acquired 
jurisdiction, it has the right to décide every question which arises in 
the cause, and its judgment, however erroneous, cannot be collateral- 
ly assailed. The gênerai principle as stated is correct, but, like ail 
gênerai principles, is subject to many qualifications in its application, 
The District Courts hâve a gênerai jurisdiction in bankruptcy, but they 
hâve no power, when exercising that jurisdiction, to allow a référée, 
under any form or guise, any other or further compensation for his 
services as référée than that expressly authorized and prescribed by the 
bankruptcy law. It cannot transcend the power conferred by law. If 
a court has jurisdiction of an action on a money demand, it cannot in 
that action imprison the défendant. If it has jurisdiction of an action 
for libel, spécifie performance of a contract cannot be decreed in that 
action. If it has jurisdiction of an action for the possession of real 
property, the court cannot in that action probate a will. Such judg- 
ment, if rendered, would not be merely erroneous, but absolutely void. 
Windsor v. McVeigh, 93 U. S. 274, 23 L. Ed. 914; United States v. 
Walker, 109 U. S. 258, 3 Sup. Ct. 277, 27 L. Ed. 927 ; Ex parte Lange, 
18 Wall. 163, 21_Iv. Ed. 872. 

The principle invoked is better stated by Justice Swayne in Cornett 
V. Williams, 20 Wall. 250, 22 L. Ed. 254, as "follows: 

"That jurisdiction having attached in the original case, everything done 
withln the power of that Jurisdiction, when collaterally questioned, Is to be 
held concluslve of the rights of the parties, unless Impeaehed for f raud." 

In United States v. Walker, supra, Justice Woods said : 

"Although a court may hâve Jurisdiction over the parties and the subject- 
matter, yet, if It makes a decree which is not within the powers granted to It 
by the law of its organlzation, its decree is void." 

When a court has power to fine only, and it also imprisons, the im- 
prisonment is void. Ex parte Lange, supra. 

[6] We are therefore of the opinion that the allowance of compen- 
sation by the District Court, other or différent, or in addition to, that' 
provided by the bankruptcy law for services clearly imposed upon 
a référée by said law, is beyond its jurisdiction and void, and its judg- 
ments may be attacked collaterally. The statute prohibits the coufft 
from exercising any judgment in the matter. There are many items 
sued for in thèse actions where this rule does not apply. Section 62 
of the Bankruptcy Act (Comp. St. § 9646) provides: 

"The actual and necessary expenses Incurred by offlcers In the administra- 
tion of estâtes shall, except where other provisions are made for thelr payment, 
be reported In détail, under oath, and examlned and approved or disapproyed 
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by the court. If apiiroved, tliey shall be pald or allovved eut of the estâtes In 
which they were ineurred." 

And General Order 26 (89 Fed. xi, 32 C. C. A. xi) provides : 
"Every référée shall keei) an nceiirate aecoimt of his tr.ivelln.a; and incidental 
expenses, and of those of îiny cleik or other ollicer atteudins him in the per- 
formance of his duties in any case whith iiiay be referred to him ; and shall 
make return of the sanie under oath to the judge, with proper vouehers when 
Touchers can be procured, on the flrst Tiiesday in each month." 

We are of the opinion that, within the limitations of thèse provisions, 
the allovvance of necessary expenses in bankruptcy proceedings is 
within the power and control of the United States District Court, both 
as to the occasion therefor and the amount thereof, and if parties are 
aggrieved by the action of the court in this behalf, they must, by péti- 
tion for review or appeal, bring the matter directly before an appellate 
tribunal, and that, if this is not done, the judgment becomes final and 
is not subject to collatéral attack. 

[7] We are also of the opinion that General Order No. 12 (89 Fed., 
vii, 32 C. C. A. vii) does not limit the United States District Court in 
appointing spécial masters to the case of an application for a dis- 
charge, the approval of a composition, or for an injunction to stay pro- 
ceedings of a court or officer of the United States or of a state. We 
think the United States District Court sitting in bankruptcy cases may, 
in the exercise of a sound discrétion, refer issues to spécial masters and 
name a référée as such spécial master ; that the fées and expenses of 
such spécial masters are matters within the control of the United 
States District Court (Fellows v. Freudenthal, 102 Fed. 731, 42 C. C. 
A. 607; In re Lacov, 134 Fed. 237, 67 C. C. A. 19; In re Tracv, 179 
Fed. 366, 102 C. C. A. 644; In re^King, 179 Fed. 694, 103 C. C. A. 
240; In re langford [D. C] 22.S Fed. 311; In re Harrison Bros. 
[D. C] 197 Fed. 321 ; Collier on Bankruptcy [llth Ed.] 1184); that 
its judgments with référence to thèse matters, unless présentée! to an 
appellate tribunal by pétition to revise or appeal, become final and 
are not subject to collatéral attack. 

[8] We are also of the opinion that the United States District Court 
may authorize the référée to employ a clerk, and allow an expense 
for stationery, office rent, light, beat, and phone, and that thèse ati- 
thorizations may be made by standing rule or order as well as by spé- 
cial order in any particular case. In re McCubbin Co., 33 Am. Bankr. 
Rep. 280; In re Piercc (D. C.) 111 Fed. 516; In re McNeil Corpora- 
tion (D. C.) 249 Fed. 76.5. 

[9, 11] In view of the arguments made by counsel for défendants, 
and by reason of language used in the opinion of the court below, it is 
well to State that thèse suits are not brought to recover damages from 
référées for their judicial acts, and therefore a discussion as to the re- 
sponsibility of judicial officers for their acts is not relevant. It would 
seem to be argued by counsel that the taking of a fee conceded to be 
unlawful by a référée is a judicial act, and that he cannot be made to 
account therefor. Can it be said that if there is $500 di.sbursed to 
creditors by a trustée, and the référée takes 2 per cent, thereof as a 
commission, when the law allows only 1 per cent., that this is a judi- 
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cial act? A judicial act is an act of a court or magistrate in deciding 
a question of right litigated before him or referred by law to his judg- 
ment. 

In the case above supposed, tliere would be no litigation, and the law 
referred nothing to the judgment of the referce. The proceeding was 
simply one to fmd 2 per cent, of $500, a mère mathematical calcula- 
tion, ministerial in its quality beyond question ; moreover, there could 
be no judicial act by a judge acting in his own case. It is again claim- 
ed that the United States cannot recover in this action, because the 
beneficiaries could not recover. The reason alleged for this position 
is that the beneficiaries would be bound by the judgment from which 
they did not appeal. We hâve already indicated when this rule would 
apply and when it would not. 

[10] In behalf of the sureties it is urged that the condition of the 
bond would not cover moneys collected in the f orm of illégal fées ; 
that to take illégal fées may be entirely consistent with a faithful per- 
formance of the duties of the office of référée. We do not think so. 
There is a duty imposed by law on référées to receive none but légal 
fées. If they do otherwise, they are not faithfuUy performing their 
duty. In the case of Howard v. United States, supra, the clerk was 
held for the misappropriation of funds paid to him as clerk, and the 
condition of his bond, so far as the présent case is concerned, was the 
same as the condition of the bonds now in suit. 

The judgment below in each of the above cases is reversed, and 
the causes remanded, with instructions to overrule the demurrers and 
allow the défendants to answer, if they are so advised, and to otherwise 
proceed in said cases in conformity to the views herein stated. 



BRTANT et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. March 24, 191!).) 

No. 3250. 

1. Indictmest and Information ®=»87(7) — Time of Offense — Certainty. 

Indictment for seditious conspiracy, alleging commission of oft'euse "on 
or about April 5, 1917," Is sufficientl.v deflnite In respect of tlme. 

2. Criminal Law :@=3llS()(4) — Appeal— Haemdess Ekuor— Indefiniteness of 

Indictment. 

Any imperfection in indictment as to definiteness of averment of time 
of commission of offense is cured by Rev. St. § 1025 (Coinp. St. § 1691). 

3. Indictment and Information <g=>]25i5VÎ;) — Duplicity — Conspiracy. 

Indictment charging conspiracy to overtlirow and destroy government 
and to levy war agalnst it Is not dnplicitous; conspiracy being the gist 
of the offense, and but one being charged. 

4. Criminal Law iS=3C9(2) — Evidence— Siiowing Otifer Crime. 

Facts material to show the offense in issue are not incompétent, be- 
causetending to prove an independent crime. 

5. Criminal Law <S=>824(8) — Limiting Effect of Evidence— Necessity of 

Bequest. 

To put the court in error in not limiting effect of évidence admissible 
agalnst one of the défendants, request by the others that tliis be donc is 
necessary. 

©=3For otlier cases see same topio & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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6. Criminal Law (g=>ll69(7) — Hamiless Errok— Admission or Evidence. 

Admission of déclaration of one of défendants tried for conspiracy 
could not liave injured tlie others, the jury being cliarged to consider déc- 
larations of a défendant oiily against liimself or codefendants who were 
présent and lieard thein, unless a conspiracy between him and the others 
was found ; and he belng acquitted necessarily involving a flnding' that 
he did uot conspire with the others. 

7. CKiitiNAL IjAw ©=3393(1) — Privilège of Accusbd— Secondary Evidence. 

The constitutional guaranty against compeliing défendants to be wit- 
nesses against theinselves does not go to the extent of preventing the 
governnient from proving by secondary évidence the contents of a docu- 
ment it cannot produce, because in a defendant's possession. 

8. Chiminal, Law ®=3402(2,) — Secondary Evidence— Letters in Defend- 

ant's Possession— Demand. 

Traoing letters into defendant's possession authorizes the government 
to introduce secondary évidence of their contents, vvithout a demand for 
their production, especially vi'here défendants testify to their destruction. 

9. WiTNESSES <S=3360 — Impeachment— Rebuttal. 

In rebuttal of évidence of conviction of government witness, shown 
by défendants for purpose of impeachment, his pardon is compétent. 

10. Cbiminal IjAW <&=>11G9(6) — IIarmless Error— Admission op Evidence. 

No harm was done by admission of government évidence ; ail the de- 
fendants affected thereby having been acquitted. 

U. Ceiminal Law <S==>877 — Inconsistent Acquittals and Convictions- 

It is no ground for setting aside a conviction of certain défendants of 
conspiracy that the évidence may be equally strong against others who 
were acquitted. 

12. Conspiracy ©=343(12) — Variance— Xumber op Conspieators. 

It Is only necessary to show conspiracy between two or more of ail 
those charged with conspiracy to warrant conviction of those shown to 
liave conspired. 

13. Conspihacy <ê=>28 — Illegality— Inception Bepore Statute. 

A conspiracy against enforcement of the Draft l^aw, entered into be- 
fore its passage, continuing up to and after the time it became effective, 
then became illégal, even If it was not before. 

14. Conspiracy ©=28 — To Overtiirow Government. 

Though the spécifie object of the conspirators was to prevent enforce- 
ment of the Draft Law, if to attain that object an attempt was to be 
made, if necessary, to supplant the administration with a provislonal 
government, the couspiraey was to destroy or overthrow the government, 
in violation of Pénal Code, § 6 (Comp. St. § 10170). 

15. Conspiracy ©=28 — To Levy War. 

It is a conspiracy to commit treason by levying war against the United 
States, to conspire to prevent altogether the enforcement of a statute 
thereof. 

16. Conspiracy ©=327 — Against Government— Overt Act. 

An overt act is not necessary for conviction, under Pénal Code, § 6 
(Comp. St. § 10170), of conspiracy to destroy or overthrow the govern- 
ment, or to wage war against the United States. 

17. Conspiracy ©=»47 — To Resist Law— Generality- Evidence. 

Relative to necessity of résistance of a law being gênerai, that a con- 
spiracy to resist it shall constitute one to destroy or overthrovs^ the 
government, or to wage war against the United States, évidence held 
sufficieut to show conspiracy of défendants to prevent enforcement of 
conscription under the Sélective Service Act (Oomp. St. 1918, §§ 2044a- 
2044k) ail over the United States, not alone in their individual cases. 

©=3For otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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18. CoNSPiBACY <S=348 — Against Govebnment — Question fob JtmT, 

Evidence held sufficlent to make it a jury question whether défendants 
conspired to overtlirow and destroy the government and to levy war 
against the United States. 

19. CoNSPiEACT ■S=>43(12) — ^Vaeiance— Objects of Conspikact. 

Tliough indictment under Pénal Code, § 6 (Comp. St. § 10170), charges 
consplracy to overthrow and destroy the government and to wage war 
against the United States, It Is enough to establish either. 

20. Criminal Law <S=377 — Evidence— Défendant' s Good CnAEACTBR— Lim- 
rr OF Time. 

Proof of good character of défendants as to being law-abidlng citizens 
may be limlted to the date of the alleged commission of the offense. 

21. Courts <©:=j337 — Fédérai, Couets — Followinq State Peactice — In Crim- 

INAL MaTTERS. 

Fédéral courts do not follow practice of the courts of the States in 
which they slt, in criminal matters, and need not permit argument to fol- 
low charge in conformity to state practice. 

In Error to the District Court of the United States for the North- 
ern District of Texas ; George W. Jack, Judge. 

G. T. Bryant, Z. L,. Risley, and S. J. Powell were convicted of viola- 
tion of Pénal Code, § 6, and they bring error. Affirmed. 

See, also, 245 Fed. 682. 

William H. Atwell, of Dallas, Tex. (C. Nugent, of Hamlin, Tex., 
on the brief), for plaintiffs in error. 

W. M. Odell, U. S. Atty., of Ft. Worth, Tex. (William E. Allen, 
Asst. U. S. Atty., of Dallas, Tex., on the brief), for the United States. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge. The plaintiffs in error were indicted, 
tried, and convicted in the District Court of the United States for the 
Northern District of Texas for an alleged consplracy to overthrow, 
put down, and destroy by force the government of the United States 
and to levy war against them. The indictment included originally 55 
défendants and 8 counts. A verdict of guilty was returned against 
the 3 plaintiffs in error only of ail those originally indicted, and 
fixed their guilt under the first count of the indictment alone. This 
count charged the plaintiffs in error with a violation of section 6 of 
the Pénal Code of the United States (Act March 4, 1909, c. 321. 35 
Stat. 1089 [Comp. St. § 10170]), by conspiring to overthrow, put 
down, and destroy by force the government of the United States and 
to levy war against them. That section provides, among other 
things, that if two or more persons in any state or territory, or in 
any place subject to the jurisdiction of the United States, conspire 
to overthrow, put down, or destroy by force the government of the 
United States, or to levy war against them, they shall each be fined 
not more than $5,000, or imprisoned not more than 6 years. or both. 
No overt act is required to complète the offense created by this 
section. 

The plaintiffs in error were officiais of a secret organization called 
the Farmers' and Laborers' Protective Association, which was or- 

®=5For other cases see same topio & KBY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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ganized in Texas in the year 1914 or 1915, and it was in connection 
with their activities as officiais of this organization that the charges 
were preferred. The contention of the government is that the plaintififs 
in error, together with the défendants jointly indicted, who were 
acquitted, and others not indicted, formed a conspiracy to prevent 
the enforcement of any conscription law that might be passed by 
Congress, and to overthrow the government of the United States, 
in the event such a law was enacted and sought by the government 
to be enforced. 

The government contends that, to accom])lish the resuit of the con- 
spiracy, the conspirators created or nsed the machinery of the organi- 
zation named and its membership, and that, whatever might be said 
of the guilt of the members of the association other than the three 
plaintiffs in error, the évidence, as to them, satisfied the jury, and 
was sufficient for that purpose, that they did conspire to overthrow 
the government and levy war against it, if conscription was attempted 
by it to be enforced ; that the plaintiffs in error introduced and 
urged in the conventions of the association the adoption of resolu- 
tions looking to that end ; urged the procuring by the members of 
high-power rifles, in anticipation of forcible résistance to conscrip- 
tion, if it became necessary, and the sending of delegates to the ad- 
joining state of Oklahoma to secure the co-operation of such organ- 
izations as the Working Class Union and the Industrial Workers of 
the World in this intended purpose; that they urged upon the local 
lodges of their own organization and their members résistance to 
conscription by force and arms, and the procuring of arms to that 
end ; and that, in obédience to such urging, members of the organi- 
zation did actually procure rifles, and some few, after so arming 
themselves, took a position in a canyon, prepared there to offer ré- 
sistance to the ofificers of the government, if any attempt to conscript 
them was made. 

The government contends that, but for the timely interruption of 
the conspiracy by the appréhension of its leaders, actual résistance 
would bave come about. The greater part of the évidence relied 
upon by the government to establish the conspiracy related to facts 
which occurred before the passage of the Sélective Draft Act. 

The défendants, in the District Court, admitting the organization 
of the Farmers' & Uaborers' Protective Association and their 
membership therein, denied that it or its members entertained any 
treasonable designs against the United States government, and as- 
serted that its object was to benefit the working and farming classes 
by the use of co-operative stores and other lawful methods. The 
trial consumed many weeks, and the évidence is so voluminous as 
to make a narrative of it, in even a condensed form, impracticable in 
an opinion. It suffices to say that, at least as to the plaintiffs in error 
and some of the other défendants, there was substantial évidence that 
they designed something more than an innocent association of work- 
ingmen and farmers to profit by co-operation in lawful ways, and 
that they combined with the purpose to produce among the members 
an uprising against any enforcement of any conscription or draft law 
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that might be enacted, and to prevent such enforcement, by violence, 
if necessary. 

[1-3] The plaintiffs in error question the sufficiency of the in- 
dictment, under which they were convicted, upon two grounds. The 
iirst count of the indictment, on which alone a conviction was had, 
is only to be considered. It is contended that the averment of the 
date of the commission of the offense is not alleged with suflficient 
certainty in this count. The averment is that it was committed "on 
or about the 5th day of April 1917." The indictment was sufficiently 
definite in respect of time, and any imperfection in this respect is cured 
by section 1025, Revised Statutes (Comp. St. § 1691). United States 
V. McKinley (C. C.) 127 Fed. 168; United States v. Lair, 195 Fed. 
47, 115 C. C. A. 49; United States v. Aviles ('D. C.) 222 Fed. 474. 

The plaintiffs in error further criticize the first count of the indict- 
ment upon the ground that it is duphcitous, in charging separate of- 
fenses in the same count. The count charges but one conspiracy, 
though its purposes were more than one. Conceding that to over- 
throw and destroy the government is a separate offense from levying 
war against it, it does not follow that a conspiracy to do both con- 
stitutes more than one offense. The conspiracy is the gist of the of- 
fense, and but one is charged. The offense itself is therefore single. 
John Gund Brewing Co. v. United States, 206 Fed. 386, 124 C. C. A. 
268, and cases cited; United States v. Aczel (D. C.) 219 Fed. 917. 

[4] The plaintiffs in error complain of the admission, over theJr 
objection, of évidence tending to show facts which would constitute 
crimes against the state, or the United Sates, différent from the 
accusation for which they were being tried. It is true that the law 
does not permit one crime to be proved in order to raise the probabil- 
ity that another has been committed. If, however, the facts which 
tend to show the independent crime are also material to show 'he 
offense being tried, they do not become incompétent because they 
tend to prove the commission of an independent crime. The évidence 
objected to was pertinent to estabhsh the existence of the conspiracy 
relied upon by the government, and was properly admitted. The 
court instructed the jury as to the only legitimate effect of the évi- 
dence. Jones V. United States, 179 Fed. 584, 103 C._C._ A. 142. 

[5, 6] The plaintiffs in error complain of the admission in évidence 
of an alleged statement testified to by the government witness Wil- 
liams to hâve been made by their codefendant, Bergfeldt, who was ac- 
quitted, that he had papers in his possession that might put him in 
the penitentiary if it were known. The admissibility of this state- 
ment, as against the défendant who made it, is clear. If admissible as 
to Bergfeldt, the other défendants should hâve requested that its ef- 
fect be limited to Bergfeldt, in order to put the court in error for 
not so limiting it. However, Bergfeldt was acquitted, and, in order to 
reach that resuit, the jury must hâve found that he did not conspire 
with any of the plaintiffs in error, for the indictment charged no other 
offense against him. The court did charge the jury that they should 
consider déclarations of défendants only against themselves, or those 
of their codefendants who were shown to bave been présent and to 
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have heard them, unless they first found a conspiracy to hâve existed 
between the défendant making the déclaration and those against whom 
it was asked to be considered. The jury, therefore, as they were 
instructed, must have considered the statement objected to against 
Bergfeldt only, since they found the plaintifïs in error had not con- 
spired with him, by their verdict of acquittai. Its admission, there- 
fore, worked no injury to the plaintifïs in error. 

[7, 8] The plaintiffs in error complain that they were compelled 
to be witnesses against themselves, in violation of their constitutional 
right. The contention is based upon the action of the District Judge 
in permitting the governinent to trace certain letters and documents to 
the possession of certain of the défendants on trial, and then per- 
mitting secondary and oral évidence of their contents to be introduced. 
The constitutional guaranty does not go to the extent of preventing 
the government from proving by 'Secondary évidence the contents of 
a document it cannot produce because it is in the possession of a 
défendant. That fact authorizes the introduction of secondary évi- 
dence, and, to lay a predicate for its introduction, the government must 
necessarily establish to the court's satisfaction the possession of the 
défendant. No demand for the production of any document was 
made upon any défendant in the présence of the jury. McKnight v. 
United States, 122 Fed. 926, 61 C. C. A. 112; Heinze v. United States, 
181 Fed. 322, 104 C. C. A. 510; Trent v. United States, 228 Fed. 648. 
143 C. C. A. 170; Watlington v. United States, 233 Fed. 247, 147 
C. C. A. 253. The record also shows that the défendants concerned, 
testifying in their own behalf, proved the destruction of ail the doc- 
uments, except a letter, which their attorney stated was in his files, 
and which he stated he would produce, but was unable thereafter to 
locate. The District Judge also instructed the jury to disregard the 
évidence tracing the documents to the possession of défendants. The 
plaintifïs in error's rights were fully protected. 

[9, 10] The plaintiffs in error also complain of the admission of 
the évidence of a pardon granted to the government witness Garner 
by the Governor of Texas. The défendants sought to impeach the 
évidence of Garner by showing his conviction and sentence to the 
State penitentiary on a charge of robbery. In explanation the witness 
Garner testified, without objection, to the facts attending the securing 
of his pardon. The objection was made to the pardon itself. We 
think it was compétent in rebuttal of the évidence of conviction. As 
the défendants who were alone affected by Garner's évidence were 
ail acquitted, no harm was donc by its admission, in any event. 

The plaintifïs in error demurred to the government's évidence, and 
also requested an instruction directing their acquittai, upon the close 
of ail the évidence. The évidence is too extensive to abstract or an- 
alyze. There was évidence sufficient to justify the jury in determin- 
ing that the plaintiffs in error, together with other of the défendants, 
not convicted, but apparently no less guilty, were active m their op- 
position to the conscription of citizens of the United States to take 
part in foreign wars. This opposition began in the organization of 
which plaintiffs in error were officers prior to the date of what is 
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called the first Cisco convention in Fehruary, 1917. At that con- 
vention a resolution, called the Haskell county resolution, was passed. 
In its original shape it contained thèse words : 

"And we oppose tlie United States government In tlie prosecution of a 
foreign war." 

Upon the suggestion that this might be treasonable, it was amended, 
after adoption, by substituting for the words "United States gov- 
ernment" the words "capitalistic classes." This resolution had been 
previously adopted in its original form by local and county lodges in 
Haskell county. In May, 1917, a second state convention of the 
order was called and assembled at Cisco. One of the purposes for 
which this convention was called was to discuss the question of con- 
scription. At this convention a committee on resolutions was selected 
by the plaintiff in error Risley, who was président of the order. It 
was open to inference that a majority of this committee were kncwn 
to Risley to be men of radical views. The évidence tended to show 
that Risley suggested to the committee that the radical report be made 
the majority report, and it was so presented to the convention. It is 
true that Risley testifies his purpose in making the suggestion was 
to procure the defeat of the majority report on the floor of the con- 
vention. His good faith in this respect was for the jury, and it prob- 
ably decided that question adversely to him. The minority report 
was the one adopted by the convention. It is a matter of fair infer- 
ence, however, that the conservative action of the convention was 
distasteful to the leaders of the order, and that they did not ac- 
quiesce in it, but immediately took steps to continue the agitation for 
radical and violent measures against conscription. The first was 
the sélection of the radical majority of the resolutions committee as 
delegates to go to Oklahoma to seek the co-operation of the radical 
organizations there operating. 

The failure of the radical majority resolution of adoption by the 
convention would indicate that the order was not willing to adopt 
violent measures, and if the conspiracy charged had been coextensive 
with the membership of the order, or a majority thereof, it might hâve 
been fatal to the government's contention. The conspiracy charged 
was not necessarily so broad. It might include any part of the mem- 
bership, though less than a controlling majority. The jury acquitted 
ail but the three plaintitïs in error, and, by so doing, found against the 
conspiracy, so far as its scope included the order as an organization, 
only implicating its officers. The fair inference to be drawn frora 
the verdict is that the jury believed that the plaintiff s in error had 
formed an inner conspiracy, the purpose of which was to use the ma- 
chinery of the order to resist any draft law that might be enacted, 
even to the extent of overthrowing the government, if necessary, and 
to accomplish this by overcoming the conservatism of the majority 
and committing them to tlieir own views. A tendency of the évidence, 
if believed, would authorize a finding that certain of the members of 
the organization, including plaintiffs in error, were not dissuaded f rom 
such action by the adverse vote on the majority resolution, but agreed 
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to continue agitation to accomplish, through the organization, violent 
opposition to the government, in the event it should attempt to en- 
force conscription. The évidence tends to show that thèse members 
considered that such action was to be deferred only until co-operation 
with other kindred orders could be obtained, and their power so 
strengthened. The report of the delegates, on their return from 
Olclahoma, of the impracticability of such co-operation, was not ac- 
cepted as final, since, after their return and report, the letter to the 
local lodges signed by the plaintiff in error Powell clearly indicates the 
continuance of the opposition to conscription, even up to the day of 
the enactment of the Sélective Draft Law. 

The évidence also tends to show that, after the adjournment of the 
Cisco convention in May, forcible opposition to conscription contin- 
ued to be advocated in the locals; that high-power guns were pro- 
cured by members in response to urging hy leaders, to be used in 
resisting conscription; and that certain members, armed to resist, 
left their homes and took position in a canyon, to resist the conscrip- 
tion officers. The record tends to show that the conspiracy continued 
to progress until it was interrupted by the indictment and arrest of 
certain of the défendants, on and after May 18, 1917, the date of 
the enactment of the sélective draft act (Act May 18, 1917, c. 15, 40 
Stat. 76 [Comp. St. 1918, §§ 2044a-2044k]). There is évidence, aside 
from the officiai connection of the three plaintiffs in error, tending 
to connect them with such an inner conspiracy. Powell's letter to 
the locals, dated May 16 or 18, attached to which was a pétition in 
opposition to conscription, to be signed by the members, is some évi- 
dence of his connection, and that it continued up to the date of the 
enactment of the law. Risley's conduct, as presiding officer, at the 
second Cisco convention, was, of itself, évidence tending to show 
his connection, if the jury believed from it that he then advocated the 
adoption of the majority resolution, and it was open to them to so 
find. Bryant's utterances in the locals in the course of his position 
as organizer was évidence of his connection, the sufficiency of which 
was for the jury to détermine. The record contains other évidence 
to the same effect. 

[11, 12] The fact, if it be a fact, that codefendants of the plaintiffs 
in error, against whom the évidence was equally persuasive, were 
acquitted by the jury, is no reason for setting aside the judgment of 
conviction against plaintiffs in error. It was necessary for the gov- 
ernment to go no further than to establish a conspiracy as against 
any two or more of the défendants on trial. The organization was 
not on trial, but certain of its members, and a conspiracy of the kind 
charged, proven hetween any two of its members, as individuals, an- 
swered the réquisition of the indictment. 

The plaintiffs in error contend that a conspiracy to resist the en- 
forcement of anticipated conscription was not forbidden by law : (1) 
Because the law was not in effect when the conspiracy was formed ; 
(2) because it was not shown by the évidence to be a conspiracy to levy 
war against or overthrow the government of the United States, as 
charged in the first count of the indictment ; and (3) because the 
257 F.— 25 



386 257 FEDERAL REPORTER 

évidence showed merely individual résistance, and not a gênerai plan 
to prevent the enforcement of the draft law. 

[13] 1. We are not prepared to say that a conspiracy to prevent 
the gênerai enforcement of a law, formed in advance of its enactment, 
cannot become illégal unless and until it is enacted. The threat im- 
plied in the conspiracy may operate to prevent the enactment of the 
law, and so interfère with an opération of the government as much 
as would an attempt to prevent its enforcement when enacted. The 
purposes of this case do not require a décision of that question. The 
Sélective Draft L,aw was enacted. A conspiracy aimed at its enforce- 
ment, though entered into before its passage, would become illégal, 
upon its passage, if it was not before so. Otherwise the government 
would hâve no redress against préparation by force and arms to 
resist the enforcement of a proposed law until after its passage, when 
it might well be too late. Unless such a conspiracy is shown to bave 
been abandoned before the law against which it is aimed takes efïect, 
it would be none the less punishable because entered into in advance 
of the passage of the law. In this case the jury might well bave in- 
ferred from the évidence that the conspiracy, though formed be- 
fore May 18, 1917, the date of the enactment of the Sélective Service 
Law, continued up to and after that date, and was only interrupted 
then by the interposition of the government and the arrest and in- 
dictment of the alleged conspirators. 

[14-16] 2. The plaintiffs in error contend that, if a conspiracy is 
proven by the évidence in the record, it is not a conspiracy to levy 
war, or to destroy or overthrow the government, and so not the con- 
spiracy charged in the first count of the indictment, on which alone 
conviction was had. The motive of the conspirators does not neces- 
sarily détermine the character of the conspiracy. Their object may 
hâve been to prevent the enforcement of a spécifie law. If, to attain 
that object, they conspire to overthrow or destroy the government, 
as a means to that end. the conspiracy is one to destroy or overthrow 
the government. There is évidence in the record tending to show 
that, to defeat conscription, if necessary, an attempt was to be made 
to supplant the administration by a provisional government. If the 
jury so found, a conspiracy to destroy or overthrow the government 
would be proven. The évidence also tended to show that there was a 
conspiracy to prevent the enforcement of conscription and the act of 
Congress providing for the sélective draft. A conspiracy to prevent 
altogether the enforcement of a statute of the United States bas been 
held to be a conspiracy to commit treason by levying war against the 
United States. In the case of United States v. Fries, Fed. Cas. No. 
5,127, Circuit Judge Chase, speaking for the Circuit Court, said, in 
charging the jury: 

"The court are of opinion that, if a body of people conspire and medltate 
an insurrection, to resist or oppose the exécution of any statute of tlie United 
States by force, they are only guilty of a high miademeanor, but If they 
proceed to carry such intention into exécution by force, they are guilty of 
the treason of levying war ; and the quantum of the force employed neither 
lessens nor increases the crime — wliether by 100 or by 1,000 persons is 
whoUy immaterial." 
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This extract was quoted with apparent approval by Chie£ Justice 
Marshall in the opinion of the Suprême Court in the case of Ex parte 
Bollman, 4 Cranch, 75, 127, 2 I^. Ed. 554. In the case of United States 
V. Mitchell, 2 Dali. 348, 355, 1 I,. Ed. 410, Justice Paterson, in charg- 
ing the jury, said : 

"The flrst question to be considered is: What was the gênerai object of the 
insurrectiou? If its object was to suppross the excise offices, and to pre- 
vent the exécution of an act of Congress, by force and intimidation, the 
offense, in légal estimation, Is higli treason; it is an usurpation of the au- 
thority of government ; it is high treason, by levying of war." 

In charging the grand jury in the Fries Case, Circuit Judge Iredell 
defined treason by levying war as f ollows : 

"But I think I am warranted In saying, that if, in the case of the in- 
surgents who may corne under your considération, the intention was ro 
prevent by force of arms the exécution of any act of the Congress of the 
United States altogether (as, for instance, the land tax act, the object of 
their opposition), any forcible opposition calculated to carry that intention 
into efCect was a levying of war against the United States, and of course 
an act of treason." 

The opinions of Judges Paterson and Iredell are referred to ap- 
provingly by Chief Justice Marshall in the case of Ex parte Bollman. 
It is true that, in order to constitute treason, as distinguished from a 
treasonable conspiracy, an actual assemblage of men in force is neces- 
sary, as was held in Ex parte Bollman, supra, and in United States 
V. Burr, 25 Fed. Cas. 162. The plaintiffs in error were, however, 
indicted and convicted for a conspiracy under a statute not even re- 
quiring proof of an overt act in order to convict. 

[17-19] 3. It is also true that the cases cited hold that the résist- 
ance or the conspiracy to resist the enforcement of the law must be 
gênerai, and not limited to a particular instance, or again.st a par- 
ticular officer, or from a private or personal motive. There is évi- 
dence, however, in the record, which, if believed by the jury, was 
sufficient to show a conspiracy on the part of the plaintiffs in error 
to prevent the enforcement of conscription under the Sélective Serv- 
ice Act ail over the United States, not alone in their individual cases. 

We think the record contains évidence, the sufificiency of which 
was for the jury to détermine, that the plaintiffs in error conspired 
to overthrow and destroy the government of the United States and 
to levy war against it, as charged in the first count of the indictment. 
The government was not required to establish both, though both were 
averred. It established the conspiracy, as alleged, by proof of either. 

[20] The plaintiffs in error complain because évidence as to the 
good character of some of them was limited to the finding of the 
indictment. Proof of good character as to being law-abiding citizen? 
might properly hâve been limited to the date of the commission of 
the offense. 16 Corpus Juris, 581. No restriction, as to date, was 
placed upon évidence of réputation for truth and veracity of those 
défendants who testified in their own behalf. 

The District Judge fully and fairly charged as to the effect of évi- 
dence of good character, and was justified in refusing the requested 
instructions on this subject-matter for that reason. 
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[21] The fédéral courts do not foUow the practice of tlie state 
courts of the States in which they sit, in criminal raatters, and there 
was no obligation to permit argument to foUow the court's charge in 
conformity vvith the Texas practice. 

The spécial instructions requested by the défendants hâve been 
examined. They vvere either covered by the court's gênerai charge, or 
properly refused, because not asserting correct propositions of law, 
or vvere not applicable to the facts of the case. The questions pre- 
sented by the motion in arrest of judgment hâve been heretofore con- 
sidered. 

We conclude that there is no réversible error in the record, and 
the judgment of the District Court is affirmed. 
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1. Criminal Law iS=450 — Opinion Evidence — Matter in Issue. 

On trial of an indictiiient cliarging an offer to bribe members of a draft 
board to exempt a person from service, tlie understanding of sucli mem- 
bers as to whether the words used by défendant coiistituted an ofCer held, 
properly excluded as incompétent ; this being the very matter in issue. 

2. Okiminal IjAw "S^IOSS — Appeal — Disebgaed of Techkical Defects — 

Exceptions to Argument. 

Under Judicial Code, § 260, as amended by Act Feb. 26, 1919, that "on 
the heariug of any appeal, eertiorari, writ of error or motion for a new 
trial, in any case, civil or criminal, the court shall give judgment after an 
examination of the entire record before the court without regard to techni- 
cal errors, defecls or exceptions which do not affect the substantial rights 
of the parties," it is the duty of the Circuit Court of Appeals to consider 
pre.iudicial remarks of counsel, although no exception was taken. 
S. Criminal Law <©= 72.1(1) — Impeoper Argument of Counsel. 

Argument of counsel for the government in a prosecution for ofCering to 
bribe lueuiber of driift board, referring to the war with Germany, etc., hcld 
to contaiu such an appeal to préjudices of the jurors as was likely to 
prevent a fair considération of tlie Issues. 

In Error to the District Court of the United States for the Western 
District of Missouri ; Arba S. Van Valkenburgh, Judge. 

Criminal prosecution by the United States against Albert J. August. 
Judgment of conviction, and défendant brings error. Reversed. 

John G. Parkinson, of St. Joseph, Mo. (Benjamin Phillip and James 
W. Mytton, both of St. Joseph, Mo., on the brief), for plaintiff in er- 
ror. 

E. B. Silvers, Asst. U. S. Atty., of Kansas City, Mo. (Francis M. 
Wilson, U. S. Atty., of Kansas City, Mo., on the brief), for the Unit- 
ed States. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 
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C,\RLAXD, Circuit Judge. The plaintiff in error, hereinafter call- 
t(! t'jfeiidant, was jointly indicted with one Kalis for violating section 
3':» of tlie fédéral Pénal Code (Act March 4, 1909, c. 321, 35 Stat. 
1096 [Comp. St. § 10203]). The indictment was in two counts. The 
first couiit cliarged, among other things, that the défendant did unlaw- 
fully, willfully, knowingly, corruptly, and feloniously offer the sum 
and amount of $500, the exact description of which was unknown to 
the grand jury, to one Walter P. Fulkerson, a member and chairman of 
the local board known and designated as the "L,ocal Board for Division 
Xo. 3, City of St. Joseph, State of Missouri," with the corrupt intent 
and purpose to influence the décision and action of Fulkerson as chair- 
man and member of said board in relation to the making of a physical 
examination of said Kalis and in passing upon and determining bis 
physical qualifications for the military service of the United States. 
The second count was in the same language, except the person to whom 
the $500 was allegcd to bave been offered was one Walter L. Mack, 
a member and clerk of the above board. A trial on this indictment re- 
sulted in the acquittai of Kalis and the conviction of the défendant. 
From a judgment imposing a fine and imprisonment in the peniten- 
tiary, the case is hère for review. 

[1] To sustain the case of the prosecution, two separate conversa- 
tions had by the défendant with Fulkerson and Mack were given in 
évidence. The conversation with the former, as testified to by him, 
was as follows : 

"Wcll, Mr. August CHine up abolit — I tliink about G o'clock lu the evening, 
and I had .iust gotteii lioine from the Exemi'tioii Board, find ho drovo up and 
got ont of his car and came up the steps. I turued around. I saw hini getting 
out of his car, and I turned around to meet hlm ; so I walked down the steps 
and lie came up the steps. I live on a terrace probnbly 10 or 12 steps high ; 
and we met and prohably shook haiids. I don't remeinlier whether we dld that 
or not ; but Mr. August .Iust suld — ho sa.vs, 'W. P.,' lie says, 'IIovv can we get 
this l)oy off?' And I had in mind his sou. I said, 'What boy do you refer to? 
or 'What boy are you talkliig aliout?' something like that, and he said, 'Why, 
Ike Kalis.' He says, 'You know Ike.' And about that time Ike hoUerod at me. 
Tke was either in the car, or getting out of tlie car, ,1ust down below. Ike hol- 
lered at me, and then I recognized him, and A. .1. told me it was Joe's brother, 
and I said, 'Well, I reiiieiuber him now.' And I told him I didn't know of 
any way to get Ike off. T said I didn't know of any way to get Ike off, if lie 
is eligilile to go; and ho said, 'Well, lie saw' — he says, 'I .iust can't afford to 
hâve this boy go, ifll ruin his business.' I thing he mentioned, 'It will kill his 
old father — going to ruiii liis business,' and he says, 'I can't — .iust ciiu't af- 
ford to hâve this boy go; I must get this boy off .some way'— something 
like that." 

Counsel for the United States then asked the following questions 
and the witness replied as hère stated : 

"Q. Yes; well, for the purpose of refreshing your recolleetion, I will get 
you to State on that occasion if Mr. August didn't say to you, 'I would rather 
glve f^')()0 out of niy own pocket right this minute Ihan to lose this bov ' A 
Well, substantially that. 

"Q. Yes ; ycai know whether or not he did say that, Mr. Fulkerson — 'I would 
rather give ipHOO out of niy pocket right fhis minute than to lose that boy'.'' A. 
I think he said, 'I would rather lose .f.'JOO,' ov 'I would rather glve $500, than to 
see this boy go. I would rather go myself ' Of course, it bas been a good 
whilo ago for me to say he said, 'Right this minute;' I don't know that he 
said that. ïhe idea was that he didn't want this boy to go. 
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"Q. Tour recollection would be probably better in Scptember, wlien the 
grand jury met, than after the passage of this mueh time? A. Yes. 

"Q. New, Mr. Fulkerson, I désire to put this question before you again — 
If he didn't say to you in that conversation, 'I woiild rather give $500 out of 
my pocliet right this minute tliau to lose that boy'— if he didn't say that to 
you as near as you ean recolleet? A. AVell, he said something lil^e tliat ; yes. 
He said he would rather go hlmself. Well, I raade l'un of liiin, and he said, 
'Well, I would rather go myself — I would rather than $500 not to see this 
boy hâve to go.' 'I would rather than anythinc,' he says, 'I can't afCord to bave 
this boy go ;' and I just turned it off lu a joke with him, and I said, 'Why, 
A. J., you know you're getting too old to go, and no use talking that way,' and 
we discussed it in this way." 

On cross-examination the witness testified : 

"Oh, he just said, 'I can't hâve this boy go.' He says, 'I would rather go 
myself — I would rather give $500 out of my pocket than to see this boy go.' 
I said, as I bave stated, 'It is out of Ihe question about you going to war; you 
can't go to war.' " 

Counsel for défendant then asked the following questions on cross- 
examination and they were ruled upon by the trial court as follows: 

"Mr. Parkinson : You never heard Mr. Aiigust at any time say anything out 
at your home that indicated that lie Intended to corrupt you, or anything of 
that kiud; you never heard hlm say anything that indicated that? 

"Senator Wilson: We object to that, for that is tlie question to be deter- 
mined by this jury. That is what this lawsuit is about ; what he meant by it. 

"The Court: Sustained. 

"Mr. Parkinson : Well, we except to the ruling of the court. 

"The Court: He may state what was said, but he can't give his opinion 
about it. 

"Q. Well, Mr. Fulkerson, did you hear Mr. August say anything the night 
he was out at your home that would indicate to you that he wanted to give 
you $500 to do anything for or against — for or against this man's beiiig taken 
into the army or being left out? 

"Senator Wilson: We object to that 

"The Court: Objection sustained. 

"Mr. Parkinson : We again except. We offer to prove by this witness that 
nothing was said there that indicated to him that Mr. August intended to 
brike hlm, or ofCered to bribe him, or offiered him in any sensé $500, or any- 
thing of that kind, in the sensé of ott'erlng it to him, in the sensé of Its being 
offered to him to Influence his action, or anything of that kind. 

"The Court : The offer Is rejected, upon the ground that the witness bas 
stated what was said, and it is for the jury to détermine what the purpose 
was, and the witness is not entltled to state bis conception of it. 

"Mr. Parkinson: Q. Mr. Fulkerson, did Mr. August olfer you $500— wliere is 
that indictnient — did Mr. August oiïer you $500, or any other sum at your 
home that night— offer to you — 

"Senator Wilson : That is the same question asked over again. 

"The Court: Well, the court will permit whatever is propcr ahont that. If 
you mean the tender, the physleal tender, of niono.y, if you mean by that an 
Interprétation of what those words meant, the court has ruled on that. If you 
mean to ask him whether he had $500 there which he offered him pliysically, 
of course, you may answer that. He has already answered that, and said he 
did not. 

"Mr. Parkinson : Well, this man has bcen charged on a certain date with — 
Mr. August has been chnrged with offering him $!500, and now I want to ask 
him whether in the language of the indictnient this Is the man — whether on 
that night, or at any other time, he offered him $500, or any other sum. 

"The Court: If you want to put that on that ground, the ground of pbysical 
offer of uioney ; tliat is, that the inouey was there whicii he offered — 



AUGUST V. UNITED STATES 391 

(257 FJ 

"Mr. Parkinson (iiiterruptiiig) : No. 

"The Court: If tliat is not wliat you meîin, then the objection Is sustained. 

"Mr. Parkinson : We exceijt." 

The conversation had with Mack as related by him was as follows : 
"So we took a drink of root béer, I believe, if I remember correctly, and 
turned around and came outside of the store, and Mr. August says, 'Mack, I 
want you to do something for me;' and I said, 'What is it, A. J.?' 'This maii 
Ike Kalis cornes up before your board for examination ; I don't want him to go 
to war.' I said, 'Mr. August, if he passes the physical examination, he will 
bave to go to war, so far as my — so far as I am coucerned. I couldn't do any 
différent If he was a brotber of mine.' He said, 'I can't afford to lost' 
that man ; he's a mighty valuable man. I wouidn't hâve him go to war for 
$500 out of my own pocket.' I said, 'If he passes tlie examination, Mr. August, 
he will bave to go tbe same as any other boy.' He says, 'How about your 
doctor?' I says, 'I don't believe you could touch bini with a million. You 
would insuit him if you would say anything to bim.' He says, 'How abouf 
Dr. Weary?' And I repeated what I hâve said. He said, 'How about Dr. 
Ijadd?' I said, 'If he passes the examination before Dr. Weary, he will never 
get to Dr. Ladd. If he fails to pass Dr. Weary, he will be re-examined in the 
afternoon before Dr. Ladd and Mr. Fulkerson.' " 

Counsel for défendant on cross-examination made the following 
offer, which was denied, and counsel, out of déférence to the ruling 
of the court when Fulkerson was on the stand, pursued the matter 
no further: 

"I offer to prove by this witness that he did not understand by anything that 
Mr. August said that he intended to corruptly influence him to do anything Im- 
proper to either admit or reject Mr. Kalis into the army." 

Thèse rulings of the trial court are assigned as error. There was no 
error in the above rulings of the court. How Fulkerson and Mack 
understood the language used by the défendant, or whether they un- 
derstood it at ail, was immaterial. What the language meant was a 
question for the jury, and the opinions of Fulkerson and Mack as to 
what it meant were inadmissible. Cases cited by counsel for défend- 
ant on this point are not applicable. The inadmissibility of the évi- 
dence ruled out is made to appear at once, if we suppose counsel for the 
United States endeavoring to prove his case in the same way from a 
willing witness. If this was attempted, counsel for défendant would 
vigorously protest, and he would be right in so doing. There was évi- 
dence to take the case to the jury. The indictment was good against 
a motion in arrest. Such motions are not favored. They only reach 
a pleading that is wholly bad. Baker v. Warner, 231 U. S. 588-592, 
34 Sup. Ct. 175, 58 L. Ed. 384. 

[2] We see no réversible error in the charge of the court. We are 
of the opinion, however, that the judgment below must be reversed 
for error committed by the Assistant United States Attorney in his 
argument to the jury. There were no exceptions taken at the trial to 
the remarks of counsel, and it bas been the uniform ruling of this court 
that such exceptions are necessary in order for this court to review 
the error if any. Cudahy Packing Co. v. Skoumal, 60 C. C. A. 306- 
313, 125 Fed. 470, 477; Union Pacific R. Co. v. Field, 69 C. C. A. 536- 
538, 137 Fed. 14, 16; Chambers v. United States, 237 Fed. 520, 150 
C. C. A. 395. 
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We think, whatever may be oiir power othenvise, or our inclination 
to exercise it, the late amendment to section 269, Judicial Code (Act 
March 3, 1911, c. 231, 36 Stat. 1163, as amended by Act Feb. 26, 1919, 
c. 48), fully authorizes and commands us to look to the entire record 
before the court, and render judgment without regard to the technical 
error of the want of exceptions to the remarks of counsel. The 
amendment reads as follows : 

"On the hearing of any appeal, certiorari, wrlt of error, or motion for a 
new trial, iii any case, civil or criminal, the court shall give judgment after an 
examination of the eutire record before the court, without regard to technical 
errors, defects, or exceptions which do not afCect the substantlal rights of the 
parties." Public — No. 281^05th Congress. 

[3] There were two issues submitted to the jury by the trial court: 
(1) Did the conversations in évidence constitute an ofïer of money 
to Fulkerson and Mack ? (2) If they did, were such ofïers made with 
the intent to influence their décision in relation to the matter charged ? 
The issues being as stated, the Assistant United States Attorney, in 
making the opening argument for the prosecution, spoke as follows : 

"Of course, the gravity of this event is not to be measured, and the inilu- 
ence of what you do hère to-day is not to be calculated. It will be unneces- 
sary, probably would be unfitting, for me to reniark at any length as to the 
momeinonsness of the events that are transplrlng in the world to-day ; but 1 
feel it is impossible for me to refrain from some référence to those things, and 
the rolevancy of those events to the trial tliat hère is proceeding will justify 
my reniarlis along tliat liue. 

"You know différent peuple view différent things in différent ways. That 
which deeply impresses oue man may be considered by anotlier with no great 
concern ; but as for me, gentlemen, in thinking of the causes wltich precipitated 
the entrance of America into the great struggle which now embraces practical- 
ly ail mankind, I can consider tlie ovil imaginations of the emissaries of the 
Germau govermneut in this country while we were yet at peace and ueutral, 
with some calmness; I can even think of the illégal establishment of a 
blockade, and the futile manner in which it was sought to be enforced, without 
any great beat. But wbeu I come to think of the outrages that hâve been 
committed agaiust helpless, defenseless, and unsuspectiug peoples — when I 
think of tlie atrocities conunitted against the women and the helpless children 
of France, and of Belgium, and of Serbia, and of Armenia, and of I*oland, 
when I think of the outrages committed against womanhood throughout Eu- 
rope, without justification, without iirovocation, without cause, and without 
reason, save to gratify the anibition of a war lord, and to satisfy the Inst of his 
foUowers, my blood boils, and I know, gentlemen, that our cause is a just 
cause, and a righteous cause, and the entrance of America Into this war is a 
just entrance, and a rigineous act, and wluni I think of those things I tnm to 
Ilim whose onniipotence lias always uriheld the arm of the righteous and con- 
founded the wicked. who has alwa,^s lent snccor to the helpless and consola- 
tion to those who are sad of hcart, and I turn to Ilim with an unswerving 
failli that despite the nnmbers of the eneniy, despite their préparation, de- 
spite schemes and their ingenuity, and despite even the villainous and traitor- 
ous couduct of some even among us wlio would tliwart and impede the work of 
our Ivord in this great struggle, in spite of ail thèse things, I cannot help but 
feel that somehow in His onnnpotenc<> cventually lie will see our boys come 
home crowned with the laurels of victory. 

"I say, gentlemen, that the gravity of tlie things that we do hère to-day Is 
not to be measured, and, as I said a while ago, I hâve a feeliug of sincerest 
pride to be engaged in this prosecution. On the other hand, I bave some 
sensé of chagrin; not that my task is ohnoxious, or that my dufy is onerous ; 
not that. But, gentlemen, X was boni and raised in the state of Missouri, and 
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It Is not without some sensé of shame that I stand hère In thls public court to 
prosecute one whom I am convlnced while livlng wlthln the borders of 
that lovely state, whose name and emblem I révère as second only to that of 
the nation, of whlch she forms a part, I say that I feel a sensé of shame tTiat 
there Is wlthin her borders one so low and so vile that he would employ .is 
efforts, hls influence, and hls filthy gold to thwart and Impede the efforts of 
hls nation, whlch has blessed hlm so abundantly with secnrity and with 
happiness and with prosperity and the things of this world. 

"Tou know, I came from the southwestern part of this state, and we folks 
down there hâve always looked upon northwest Missouri as a great terrltory 
peopled by noble people. This is my flrst expérience in tliis division of this 
court, and yesterday morning, when I looked at this panel as tbey came into 
court, and the flrst I looked over the f'ices of the speetators who had assembled 
hère, I said to myself that my estimation of the character and quality of tlie 
people of northwest Missouri had never been too high, and I trust and be- 
lievo that the outcome of this prosecution will not necessitate that I sli-11 in 
any wise revise the high opinion that I hâve always entertained of norilnvest 
Missouri and her people. 

"I said awhile ago that the gravlty of this occasion Is not to be measured, 
and it Is not. It Is not as though, gentlemen, we were prosecutlng some one 
on a charge of having stolen a horse or a cow, for then only a few people 
would be directly Interested. It is not, gentlemen, as though we were prose- 
cutlng some one on a charge of murder, for in that case only a comparatlvely 
small community would be directly interested. You know we are prone to 
think of the crime of an attempt to corrupt the courts as being very heinous 
and striking at the very foundations of our institutions. Gentlemen, this oc- 
casion and thls prosecution Is more grave than were It a prosecution against 
some one for having attempted to corrupt bis honor on the bench, though in 
such a case only the immédiate litigants involved would be directly interested 
or affected. But to-day, gentlemen, the world is engagea in a war, the xohole 
^corld is engagea in a war for humanity ; a war which holds in its lialance 
the very future of the race; a war for the righta, the sacred rights, of man, 
and the honor of womanhood, and the security and sanctity of little children; 
and we are hère engagea in the prosecution of one who, as I am oonvinced, 
was willing to place his influence and his efforts and his flWw gold in the 
scales against those things which ail mcn hold most dear. 

"This 'prosecution, gentlemen, will not affect only St. Joseph. It will not only 
affect Buchanan county. It will not only affect northwest Missouri, and re- 
flect either dishonor or crédit upon her; Tjut the resuit of you gentlemen's de- 
lil)erations will 6e heralded to every nook and every corner of this land; yea, 
and in some iixvy I douM not it shall toaft its way to the agents of hell opposed 
to M-s across the mighty waters, and there, gentlemen, the verdict of this jury 
will lie read and heard by the war lords of Germany as a heat from the puise 
of the American people. (So I say that the gravity of this occasion ca-nnot 6e 
m,easured, and I trust gentlemen, that you will consider this case carefully — • 
that you will consider very, very deliberately." 

The case was tried on March 5, 6, 7, and 8, 1918. On thèse dates 
it was not necessary to inflame the passions of jurors by talking about 
the enemies of our country, rather was it a time to caution jurors 
against allowing their préjudices and patriotism from swaying their 
judgment. But the Assistant United States Attorney so far transcend- 
ed his duty as a prosecuting officer that we are clearly of the opinion 
that the conviction of the défendant ought not to stand. The language 
used speaks for itself . It must hâve produced a situation in the minds 
of the jurors that destroyed a calm considération of the rights of the 
défendant. The United States cannot afford to convict her citizens 
in this manner. There was no case against Kalis. The court directed 
a verdict in his favor on one count, and there was no évidence to 
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convict him on the other. His acquittai, therefore, cannot be iirged in 
support of tlie proposition that the jury acted without préjudice. 
The judgment below is reversed, and a new trial ordered. 



0. & W. THUM CO. V. A. K. ACKERMAN CO. 

(Circuit Court of Appeals, Sixth Circuit. January 7, 1919.) 

No. 3161. 

Tbade-Maeks and Teade-Names ©=3100 — Unfaie Compétition — Sufficienct 
OF Deckke. 

In suit to restrain unfair compétition in tlie sale of sticky fly paper or 
fly coils, so as to infringe plaintifï's rigtits, decree approvlng tlie trade- 
name, tlie name of liis commodity, and tlie designs submitted by défend- 
ant under which to continue business, and flxlng the amount of bond re- 
quired as a condition to permit the sale of stock previously manufactured 
by défendant, held sufïicient as efCectively protecting plaintifC's rights. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio ; Clarence W. Sessions, 
Judge. 

Suit in equity by the O. & W. Thum Company against the A. K. Ack- 
erman Company. From the decree, plaintitif appeals. Affirmed. 

See, also, 254 Fed. 219. 

This is an appeal from the decree entered in the court below upon mandate 
issued pursuant to opinion rendered, August 1, 1917, in the two cases of the 
présent appellant against Dickinson and the Ackerman Company, respeetively, 
which were commenced in separate jurisdictions and subsequently heard to- 
gether in this court, as explained in 245 Fed. at page 610, 158 C. C. A. 37. The 
facts theu pertinent to'tlie cases and the reasons for the conclusions reaclied 
appear in that opinion, and a pétition for writ of certiorari was denied in 
each case. 246 U. g. 664, 38 Sup. Ct. .'Î34, 62 L. Ed. 928. The défendants in 
those cases, on November 26, 1917, presented to the court below a joint péti- 
tion, bearing the titles of both the original cases, specifying the courts in which 
the cases had been brought, one in Michigan and the other in Ohio, and 
addressed to the "District Courts of the United States"; but it does not ap- 
pear whether a similar pétition was flled in tlie District Court for the Western 
District of Michigan. This joint iietition, after setting out steps previously 
taken in this court, in substance states that the season of manufacture of 
sticky fly paper for the year 1918 was then at hand, and that it was neces- 
sary for the petitioner Dickinson to proceed with such manufacture at once ; 
that Dickinson had caused to be prepared certain photographs, submitted 
with the pétition, showing the naine under which he proposed to continue his 
business and the name of the commodity manufactured by him, as well as the 
design which he proposed to use — presumably in the introduction and sale of 
his product. The pétition further states that the business name so proposed 
would serve "effectually to qualify and explain" the trade-name Dickinson 
liad previously used and "to distinguish" it from the name of the présent 
appellant, and that the name so to be given to his commodity would serve "un- 
mistakably to differeutiate his product from plaintiff's," the appellant's, and 
prays (a) approval of the trade-name, the name of his commodity, and the 
design so submitted, and (b) an order fixing amount of bond required as a 
condition to permltting the sale of flnished stock theretofore manufactured 
by Dickinson and bearing the names and marks in issue in appellant's former 
appeals. 

igssFor other cases see same toplo & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Iii onr former opinion certain questions concerning the further use of 
Dicldnson's trade-imme aud of the terni he applied to hls product were refer- 
red to the trial judge for détermination (245 Fed. at page 627, 628, 158 C. O. 
A. 37); and the method adopted hy the joint petitioncrs to présent the issues 
involyed in thèse questions was falrly within the practlce sanctioned by this 
court In Kalamazoo I^ose-Leaf Biuder Co. v. Proudfit Loose-I^eaf Co. (243 
Fed. 805, 156 C. O. A. 407). It does not appear that appellant responded U) 
the pétition by motion, answer, or otlier pleading. It is, however, to be 
gathered froni the contentions of counsel tliat the matters so referred to tho 
trial jiidge were presented by both .sldes and heard in open court. In the as- 
signments of error appellant sets up a number of objections to the decree, 
though in ail material respects they are based on the conditions under whifh 
Dickinson is permitted by the decree to continue the use of hls former trade 
name and of the term C'Sticky") he had applied to hls commodity. 

Fred L. Chappell, of Kalamazoo, Mich., for appellant. 
Willard F. Keeney, of Grand Rapids, Mich., for appellee. 

Before WARRINGTON, Circuit Judge, and COCHRAN and 
HOLLISTER, District Judges. 

PER CURIAM. We are constrained to believe the decree is right : 

1. The decree ad judges that "it is and will be an effective qualifica- 
tion and explanation" of the naine under which "Dickinson conducts 
his business if, in association with and immediately f ollowing" his trade- 
name, viz. " 'Grand Rapids Sticky Fly Paper Company,' * * * 
there be used" the name and word "Albert G. Dickinson, Proprietor," 
provided such name and word "be printed in type as large as that in 
which the words" of such trade-name "are printed." The change thus 
exacted is manifestly designed to break up the practice of concealing; 
the real origin of the Dickinson product. 

2. The decree also adjudges that "it is an effective qualification and 
explanation of the word 'Sticky' if the same be used in connection with 
the fly paper or fly coils manufactured" by Dickinson "as descriptive 
thereof, and not as heretofore as the name of a brand called 'Sticky,' " 
provided the word as thereafter used by Dickinson "upon his fly sheets, 
cartons, cases, and crates, vended by défendant (Ackerman Company) 
shall not be printed in larger type than the words 'fly paper' or 'fly coils' 
in connection with which it is used." The effect of this is to forbid 
further use of the word "Sticky" as a separate and distinct descriptive 
term; indeed, petitioners propose and one effect of the decree is to 
approve the use of "American Fli-Catch," instead of "Sticky," as a 
single descriptive term. 

3. The decree recites the submission to the court by Dickinson of 
certain photographs, one showing what is to be displayed on the top and 
edges of the carton, another the design which is to be imprinted upon 
the fly sheets, including directions for the use of the paper and coils, 
and still another the design and also at each end a représentation of 
the fly coil. They also show the name under which the business is to 
be continued and the name selected for the product, and the photo- 
graphs are attached as exhibits in the order thus stated ; and the decree 
adjudges that, if the business name and that of the product are used in 
the manner shown in thèse exhibits, they will sufficiently differentiate 
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Dickinson's business and product f rom appellant's, and that the design 
so shown "does not infringe the design of the plaintiff," the appellant. 

It is not necessary to state further détails of the changes so wroiight. 
It is sufficient to say that otlier changes are made respecting the dress 
in which the Dickinson products are to be displayed in putting theni 
on the market. Furthennore, the results of thèse changes are placed 
in definite and permanent form by the exhibits attached to the decree, 
and, in vievv of the part Dickinson has taken as a joint petitioner in this 
case, the decree would seem to be as efifective in binding him as it is 
the Ackerman Company. This of itself is a distinct advantage to 
appellant, unless it is correct in its contention that Dickinson has no 
right at ail to use the name under which he is permitted to continue his 
business or to use the word "sticky," even as such use is explained and 
restricted by the decree. 

The truth is appellant seeks to reopen both of the original cases 
on thèse points. This is to overlook the contentions made on both sides 
and the décision rendered on both questions when the original cases 
were hère. The officers controlling appellant will not see, much less 
do they appreciate, the significance of the géographie and descriptive 
character of the name. Grand Rapids Sticky Fly Paper Company, or of 
the years of acquiescence in Dickinson's use of the words as a trade- 
name. It hardly is necessary to try to add to what is said and, in the 
way of judicial décisions, cited in our original opinion on thèse subjects 
(245 Fed. at pages 625 to 627, 158 C. C. A. 37). Appellant's réitération 
of its claim to an exclusive right in the name is not persuasive. The 
most that it ever obtained in an exclusive sensé was through purchase 
of the stock in a corporation created under that name — true, a franchise 
to be and to act under such name — but this was lost through ouster 
(People v. Grand Rapids Sticky Fly Paper Co., 144 Mich. 221, 231, 
107 N. W. 1119); and hence we still think the appellant's insistence is 
not aided by the purchase of the stock mentioned or the décision cited. 
It is to be added that appellant never used the name in the précise 
form to which it persists in claiming the exclusive right ; certainly this 
course was not calculated to secure such a right. Plainly, then, it will 
not do to ignore the vital characteristics, the géographie and descriptive 
nature, of the name, nor the effect of appellant's acquiescence in Dick- 
inson's use of it. 

What appellant and its predecessors hâve done concerning the use of 
the name "Grand Rapids" and the words "sticky fly paper," and what 
rights they so acquired, were considered in our first opinion. The relief 
granted to appellant was bottomed on the fact, deducible f rom the rec- 
ord, that Dickinson adopted the trade-name in question, without dis- 
closing his own name, for the purpose of getting some of appellant's 
business. 245 Fed. at page 625, 158 C. C. A. 37. Dickinson's initial 
intent was made plain iDy his subséquent progressive methods of imi- 
tating appellant's trade-mark, trade packages, and trade dress. Be- 
sides, we think the trade-name itself was calculated to enable him un- 
duly to secure advantages from appellant's established business. The 
name told the story of years of effort on the part of the Thum Bros, to 
perfect the manufacture of sticky fly paper at Grand Rapids and to 
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build up a trade în their output, until Grand Rapids became known as 
"the home of sticky fly paper." The situation was peculiar and ex- 
ceptional ; it clearly called for disclosure of Dickinson's name as the 
producer of the sticky fly paper he was selUng under the name "Grand 
Rapids Sticky Fly Paper Company" ; he did not accompany his use of 
the trade-name with an explanation "so as to give the antidote with the 
bane." 

Hère we hâve an instance of défendants' refusai to see or to appre- 
date the effect of Dickinson's intent, like the refusai of appellant with 
respect to the characteristics of the name and the acquiescence in its use ; 
this attitude of the parties, of course, results in dissatisfacion to each 
and involves considérations which must be balanced and met. It may 
be added that what has been said in respect of the trade-name suffi- 
ciently discloses our view of the restriction imposed by the decree upon 
the further use of the word "sticky." The question is not what relief 
appellant might hâve been entitled to in the beginning ; it is what relief 
it is entitled to now. Appellant présents no suggestion in this behalf, 
except such as would require Dickinson to advertise his competitor's 
business ; the décisions relied on are not applicable. We still think, 
as expressed in our first opinion, that the place to solve the problem 
was in the court below and upon full hearing. 

Judge Sessions has after painstaking efïort adopted a plan which in 
its entirety we believe will effectively protect appellant's rights; and 
accordingly the decree will be affirmed. 



TJNITED STATES v. ROGBRS et al. 

(Circuit Court of Appeals, Eighth Circuit. March 25, 1919.) 

No. 5166. 

Eminent Domain <S=148 — Just Compensation — Intebest as Elément or 
Compensation. 

An award for land taken under Réclamation Act June 17, 1902 (Comp. 
St. §■§ 4700-4708), tliree years before condemnation proceedings were in- 
stituted under section 7 of tlie act (section 4706), held to properly include 
an amount equal to interest at the légal rate of the state until time of pay- 
ment of the value of the land fixed by commissioners as of the date ot 
the taking, not for interest as such, but as an élément of the just com- 
pensation to which the owner is entitled under the Constitution. 
United States <S=110 — Liabilitt for "Interest." 

In the rule of iramuuity of the government from liability for interest 
the Word "interest" is generally used as meaning compensation for the 
use or forbearance of raoney, or damages for its détention. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Interest.] 

Eminent Domain ©=^122 — "Just Compensation." 

"Just compensation" rests on équitable princlples, and it means sub- 
stantially that the owner should be put in as good position pecunlarily as 
he would hâve had, if his property had not been taken. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Just Compensation.] 
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In Error to the District Court of the United States for the District 
of New Mexico; Colin Neblett, Judge. 

Condemnation proceeding by the United States against William E. 
Rogers and others. From the award of compensation, the United 
States brings error. Affirmed. 

P. W. Dent, Dist. Counsel U. S. Réclamation Service, of El Paso, 
Tex. (S. Burkhart, U. S. Atty., of Albuquerque, N. M., and J. O. 
Seth, Asst. U. S. Atty., of Santa Fé, N. M., on the brief), for the 
United States. 

J. M. Hervey, of Roswell, N. M. (W. C. Reid and George S. Down- 
er, both of Albuquerque, N. M., on the brief), for défendants in er- 
ror. 

Before HOOK, Circuit Judge, and TRIEBER, District Judge. 

HOOK, Circuit Judge. [1] This is a writ of error by the govem- 
ment to review awards in condemnation proceedings instituted by it in 
the court below. Act Aug. 1, 1888, c. 728, 25 Stat. 357 (Comp. St. §§; 
6909, 6910) ; Réclamation Act June 17, 1902, c. 1093, 32 Stat. 388 
(Comp. St. §§ 4700-4708). The only questions involved are whether 
the landowners are entitled to interest as part of the awards, and, if 
so, from what time and at what rate? 

Eands of the défendants in error in New Mexico were appropriat- 
ed by the government for public use in a réclamation project. They 
were actually taken by fîooding on April 19, 1912, and private use and 
enjoyment thereafter were destroyed. Formai proceedings in con- 
demnation were not begun until January 18, 1915, when the govern- 
m.ent filed its pétition in the court below for that purpose. The pé- 
tition expressly averred that the lands "were flooded and thereby ap- 
propriated by the government of the United States" on April 19, 1912, 
but that no compensation had yet been paid. The prayer of the péti- 
tion asked, among other things, that the lands be decreed to be the 
property of the government "from the date of the said taking or the 
appropriation thereof." Commissioners were appointed to assess the 
damages. Their report, February 23, 1917, was confirmed by the 
court, and on July 27, 1917, the government was directed to pay the 
awards to the clerk for the benefit of the défendants in error. The 
commissioners followed the customary practice of valuing the property 
as of the time of appropriation, and they therefore stated in their re- 
port that the amounts awarded were as of April 19, 1912; aiso that 
they had included therein no interest to the time the government's pé- 
tition was filed or to the date of their report. Upon motion of the de- 
fendants in error the court, by supplemental order on October 1, 1917, 
required the government to deposit with the clerk, in addition to the 
amount of the awards, a sum equal to interest thereon at 6 per cent. 
per annum from April 19, 1912, to the time the deposit was made. 
The addition required was not interest as such, but a sum equal to in- 
terest. 

It is urged that no interest can be allowed against the United States 
in a condemnation case for any period prior to final judgment, or for 
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any period prior to an order of the court placing the United States in 
possession of the lands condemned ; also that, irrespective of the time 
for computation, there is no authority of law for a rate of 6 per cent. 
Among the many authorities relied on is United States v. Bayard, 127 
U. S. 251, 260, 8 Sup. Ct. 1156, 1161 (32 U. Ed. 159), where the court 
said: 

"It has been established, as a gênerai rule, in the practice of the govern- 
ment, that interest is not allowed on claims against it, whether such claims 
oris;inate in contract or in tort, and whether they arise in the ordinary busi- 
ness of administration or under private acts of relief, passed by Congress on 
spécial application. ïhe only recognized exceptions are where the government 
stipulâtes to pay interest, and where interest is given expressly by an act 
of Congress, either by tlie name of interest or by that of damages." 

Section 177 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 
1141 [Comp. St. § 1168] ; Rev. Stats. §■ 1091) provides: 

"Xo interest shall be allowed on any claim up to the time of the rendition 
of judgment thereon by tlie Court of Cliiims, uniess upon a contract expressly 
stipulating for the payment of interest." 

Without further référence to the many authorities cited, it may be 
said that the position of the government is fully illustrated by the 
above excerpt and statute. We tlrink that the question is settled in 
this court by United States v. Sargent, 89 C. C. A. 81, 162 Fed. 81, 
in which interest at 6 per cent, was allowed in a similar case as a part 
of the "just compensation" required by the Fifth Amendment to the 
Constitution. In the matter of the time and the rate of interest, the 
court followed the rule in Minnesota, where the property was located 
and the condemnation proceedings were had. The case was taken to 
the Suprême Court, but was afterwards dismissed on the motion of the 
Soliciter General. In New Mexico, where the case at bar arose, the 
légal rate is 6 per cent. In Atchison, T. & S. F. R. Co. v. Richter, 20 
N. M. 278, 148 Pac. 478, U. R. A. 1916F, 969, it was held that the 
owner should hâve interest "from the time bis possession is invaded 
* * * either with or without an order of court." 

[2] In the rule of immunity of the government from liability for 
interest, the term "interest" is generally used as meaning compensation 
for the use or forbearance of money, or damages for its détention. 
But the position of the government in the case at bar is not like that 
which it occupies when a claim or demand on contract is asserted 
against it. True, it is said that, when the government takes posses- 
sion of private property for public use in advance of formai proceed- 
ings in eminent domain, the right of the acquiescing owner arises ex 
contractu (United States v. Great Falls Mfg. Co., 112 U. S. 645, 5 
Sup. Ct. 306, 28 L. Ed. 846) ; but that is by way of implication that 
compensation is intended by the government, instead of a trespass for 
which the landowner has no enforceable remedy. The duty and obli- 
gation to make just compensation in such a case is fundamental, and 
whatever is an essential élément in that compensation cannot be ex- 
cluded, even by législative enactment. The question of compensation 
is a judicial one. Monongahela Navigation Co. v. United States, 148 
U. S. 312, 327, 13 Sup. Ct. 622, 37 h. Ed. 463. 
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[3] Just compensation rests on équitable principles, and it means 
substantially that the owner should be put in as good position pecun- 
iarily as he would hâve had if his property had not been taken. Unit- 
ed States V. Nahant, 82 C. C. A. 470, 153 Fed. 520. When in the 
exercise of its sovereign power the government actually appropriâtes 
and takes possession of private property in advance of proceedings 
in condemnation, interest from the time of taking is in a sensé a 
convenient commutation of the value of the use of the property or 
the direct loss the owner sustains until the value of the property it- 
self is paid by deposit in court or otherwise. Something of substance 
is lacking in an award that omits ail considération of the time of the 
prior actual taking. That would be obvious in the case of a complet- 
ed office building, and the différence hère is but in degree, not in prin- 
ciple. An instance in which interest was regarded as an intégral part 
of the principal sum in issue, and not within the statutes and décisions 
exempting the government, may be found in United States v. New 
York, 160 U. S. 598, 619, 16 Sup. Ct. 402, 40 h. Ed. 551. That was 
not a case of appropriation of private property, but there is a relevant 
analogy. In United States v. Cress, 243 U. S. 316, 319, 37 Sup. Ct. 
380, 61 ly. Ed. 746, the judgment of the District Court, which was af- 
firmed, embraced interest, but the period for which it was allowed does 
not definitely appear. United States v. First Nat. Bank (D. C.) 250 
Fed. 299, Ann. Cas. 1918E, 36, is in point. There the government 
took possession of property some months before commencing condem- 
nation proceedings in the District Court. In instructing the commis- 
sioners respecting their duties the court said : 

"The sole <[uo.stiou for yoii to détermine, in each one of tlie cases, is the value 
of the lands and the property at the time of the actiial taking and occupation 
by the United States, together with interest at the rate of 8 per cent, per 
annuni, the légal rate in Alabama, on said sums so ascertained by you, from 
the date of .sueh actual taking an<l occupation." 

The proceedings in that case were under Act July 2, 1917, c. 35, 
40 Stat. 241 (Comp. St. 1918, § 6911a), which provided that they should 
"be prosecuted in accordance with the laws relating to suits for the 
condemnation of property of the states wherein the proceedings may 
be instituted." But, as regards the essential éléments of the just com- 
pensation to be paid, the requirement is not différent from the con- 
formity provisions of section 2 of the act of August 1, 1888, supra, 
appHcable to the case at bar. 

The order is afftrmed. 
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UNITED STATES v. HIGHSMITH. 

(Circuit Court of Appeals, Eishtli Circuit. March 25, 1919.) 

No. 5263. 

Eminent Domain iS=>148 — Just Compensation — Intekest as Elément of 

COJtPENSATION. 

That a landowner did not institute ))roceedlngs to recovsr compensatiou 
for land appropi'iated by tlie United Ktates l'or public use does not debar 
hini of tlie rigbt: to interest from tlie date of takiug, as part of tlie com- 
pen.sation, slnce the permaneney of the occupation is not always disclosed, 
or not even flnally determined. 

In Error to the District Court of the United States for the District 
of New Mexico; Colin Neblett, Judge. 

Condemnation proceeding by the United States against Margie L,. 
Highsinith and others. B'rom the award of compensation, the United 
States brings error. Affirmed. 

P. W. Dent, Dist. Counsel U. S. Réclamation Service, of El Paso, 
Tex. (S. Burkhart, U. S. Atty., of Albuquerque, N. M., and J. O. 
Seth, Asst. U. S. Atty., of Santa Fé, N. M., on the brief), for the 
United States. 

J. M. Hervey, of Roswell, N. M. (W. C. Reid and George S. Down- 
er, both of Albuquerque, N. M., on the brief), for défendant in error. 

Before HOOK, Circuit Judge, and TRIEBER, District Judge. 

HOOK, Circuit Judge. This case is like United States v. Rogers 

(No. 5166) 257 Fed. 397, C. C. A. , just decided, except in the 

following particulars : Both the United States and the landowner, 
Margie h- Highsmith, appealed from the award of the condenmation 
commissioners to the District Court, where the case was tried to a 
jury. The parties having agreed that the question of interest on the 
amount awarded was one of law for the court, it instructed the jury 
that interest should be allowed, and a verdict was so returned. It was 
also agreed that the court should make a separate order requiring the 
deposit of interest, so that the government might prosecute a writ of 
error to review that matter only. That was accordingly done. Finally 
it was stipulated : 

"That altlioush tlie lands were appropriated on April 19, 1912, and used 
thereafter by the United States, no order was entered by the court forraally 
placinj; the United States in poi^sessioii of the saine, except that eontalned in 
the final ,1iid.;;nient entered on January .'ÎO, lOlS." 

We do not regard thèse difïerences as material, or calling for a con- 
clusion difïerent from that announced in the other case. The govern- 
ment took title and possession, and the landowner was deprived of both 
on April 19, 1912. The final judgment of the court did not change 
that situation. True, a landowner might himself commence suit and 
thereby hasten the day of payment, but one objection to making that a 

^s^For other cases see same topio & KEY-NUMBBR in aU Key-Numbered Digesta & Indexes 
257 F.— 26 
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requisite is that the purpose of the gûvernment, whether a permanent 
appropriation or a teniporary occupancy, is at times not disclosed, or 
even not finally determined. 
The order is affirmed. 



PAGE et al. v. OLD DOMINION TEUST CD. 

In re PIZZINI. 

(Circuit Court of Appeals, Fourth Circuit. February 8, 1919.) 

No. 1663. 

Bankbui'tcy ®=>18S(.3)— Equitable Lien. 

Where banlirnpt, after recording a trust deed securlng his notes, which 
latter he delivered to paj'ee, retained tlie deed and executed other notes 
purporting to be those secured by it, iipon wliich he borrowed money from 
a banlî. not only was the lien of the first payée on the mortgaged property 
a prlor one, but the bank acquired no e<iuitable lien on the property su- 
perior to the daims ot unsocured creditors as represented by banUrupt's 
trustée, especially since Code Va. 1901, § 2463, niakes paroi liens void 
as against creditors. 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Richmond, in bankruptcy; Edmund Wad- 
dill, Jr., Judge. 

In the matter of William B. Pizzini^ bankriipt; the Old Dominion 
Trust Company, trustée. L- R. Page and the Old Dominion Trust 
Company, trustées for C. D. Langhorne, appeal from an order denying 
them a lien. Affirmed. 

Robert E. Scott, of Richmond, Va. (Page & Leary and Scott & Bu- 
chanan, ail of Richmond, Va., on the brief), for appellants. 

Norvel L. Henley, of Williamsburg, Va. (Brockenbrough Lamb, of 
Richmond, Va., and Henley, Hall, Hall & Peachy, of Williamsburg, 
Va., on the brief), for appellee. 

Before PRITCHARD and WOODS, Circuit Judges, and CON- 

NOR, District Judge. 

WOODS, Circuit Judge. In this appeal is to be determined the prop- 
er application of the proceeds of the sale of a lot of land in the city 
of Richmond sold by order of the court in the administration of the 
estate of William B. Pizzini, bankrupt. The facts are not in dispute. 
On June 15, 1914, Pizzini conveyed the lot to H. K. Franklin, trustée, 
to secure seven notes, one for the principal sum of $15,000, payable 
three years after date, and six notes, for $450 each, for the semiannual 
interest, ail payable to bearer at the National State & City Bank, Rich- 
mond, Va. On the notes was an indor sèment to the effect that they 
were secured by the deed of trust. On July 1, 1914, William B. Piz- 
zini, as payment of past indebtedness and for cash paid at the time, 
delivered the notes and the deed of trust to his uncle, L,ouis W. Pizzini. 
Louis W. Pizzini returned the deed of trust to William B. Pizzini, to be 

<S=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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by him delivered to the clerk of the chancery court for record. On 
July 3, 1914, William B. Pizzini gave to Louis W. Pizzini the clerk's 
certificate of record, but retained the deed of trust. 

In January, 1915, William B. Pizzini applied to the Old Dominion 
Trust Company for a loan of from $12,500 to $15,000, to be secured by 
a fiirst mortgage or trust deed on the same property. Upon examina- 
tion of the title, the trust company found that it was incumbered only 
by the trust deed to Franklin. Falsely representing that the notes and 
trust deed securing them were held by his bank as security for a small 
loan, and pretending to wish to avoid the expense of new papers, Piz- 
zini proposed to pay the .small debt to the bank, give to the trust com- 
pany his note for $12,500, and deposit as collatéral the trust deed to 
Franklin, the notes it secured, and the policy of insurance on the prop- 
erty. Upon acceptance of this proposition, Pizzini gave to the trust 
company his note for $12,500, dated February 18, 1915, payable two 
years after date, and four notes representing the semiannual interest 
thereon, At the same time he turned over as collatéral to the trust 
company the trust deed made to Franklin, and notes signed by himself 
exactly answering to the description of those secured by the trust deed, 
representing that they were the genuine notes. Upon this apparent se- 
curity and no other the trust company lent $12,500 money of C. D. 
Uanghorne, which it held in trust for investment. 

After the adjudication in bankruptcy, it v^fas discovered that Louis 
W. Pizzini held the genuine notes secured by the trust deed. At the 
sale made by order of the court, the property brought $24,700. In the 
contest over the proceeds it was at first contended by the Old Dominion 
Trust Company that it was entitled to be paid in préférence to Louis 
W. Pizzini ; but that issue was decided against the trust company, and 
there is now no dispute that Louis W. Pizzini is entitled to be first paid 
out of the proceeds. The présent claim of the Old Dominion Trust 
Company is to the surplus proceeds of sale as against the trustée in 
bankruptcy, representing the unsecured creditors. The référée reported 
against the claim of the trust company, and this report was confirmed 
by the District Court. 

The position taken by the appellant is that the transaction between 
Pizzini and the trust company shows an intention of Pizzini to give, 
and of the trust company to take, a lien on the lot to secure the loan of 
$12,500, and that the court should efïectuate that intention by holding 
the transaction to be an équitable lien or mortgage entirely outside of and 
beyond the trust deed, superior to the claims of the trustée standing 
in the position of a judgment créditer. It is not pretended that there 
was any written agreement to give any lien to the trust company, ex- 
cept that which was represented by the deed of trust to Franklin, and 
therefore, if any lien was intended, it must hâve been a lien created by 
paroi. It is impossible to support such a claim either on principle or 
authority. 

Prior to the enactment of section 2463 of the Code of Virginia, a 
lien might be created by a paroi agreement even as against subséquent 
judgment creditors without notice. Floyd v. Harding, 69 Va. (28 Grat ) 
401. This anomalous condition of the law, by which a paroi agreement 
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for a lien took precedence of subséquent judgment liens, while a written 
unrecorded mortgage did not, was remedied by that section of the Code 
which provides : 

"Every contract, not in writing, made, in respect to renl estate oi; goods and 
chattels, in considération of marriage, or made for tlie conveyanee or sale of 
real estate, or a terni therein of more than five jeirs, sliall be void, liotli at 
law and in eynity, as to purchasers for valuable considération without iiotice 
and creditors." Norfolk & Portsniouth T. Co. v. Wldte, llo Va. 102, 73 S. B. 
467, Ann. Cas. 1913E, 655. 

Straley v. Esser, 117 Va. 135, 83 S. E. 1075, and Young v. HoUand, 
117 Va. 433, 84 S. E. 637, earnestly relied on by appellant, hâve no 
application. Thèse cases only décide that the recording statutes and 
section 2463 do not protect judgment creditors against a resulting trust 
or an express trtist created by a grantee at the time of the conveyanee by 
his contract, expressed or impHed, to the effect that he would hold the 
land for another who had paid the purchase money. There was no 
semblance of an agreement in this case that Pizzini vvotild hold the lot 
in trust for the Trust Company. Nor does Charlottesville Hardware 
Co. v. Perkins, 118 Va. 34, 86 S. E. 869, afifect the question, for it 
merely reaffirms the Virginia doctrine that the lien of a judgment at- 
taches only to whatever interest the debtor has, and that where a con- 
veyanee and mortgage for the purchase money are interdependent parts 
of the same transaction the interest of the grantee vests subject to 
the mortgage, which, although unrecorded, cannot be displaced by 
judgments against the grantee. 

But, laying aside section 2463, it is perfectly clear that there never 
was any intention by Pizzini to give, or by the trust company to take, 
a paroi agreement for a lien as security. Nor was there any promise on 
the one side, or expectation on the other, that another mortgage or deed 
of trust should be executed, or that another lien should be given in 
any form ; and this obviously distinguishes the case from Dulaney v. 
Willis, 95 Va. 608, 29 S. E. 324, 64 Am. St. Rep. 815. To warrant a 
court in holding that an équitable lien was created, "equity requires a 
clear mutual understanding and a positive assent on the part of each 
party. An ofïer must be accepted in the terms and form submitted, 
or there is no vahd assent such as will create a contract which may 
be specifically enforced." Creecy v. Grief, 108 Va. 320, 61 S. E. 769, 
and Shield v. Adkins, 117 Va. 619, 85 S. E. 492. The transaction 
shows on its face that the sole intention of Pizzini, which he carried 
out, was to obtain the money of the trust company without any security, 
on the déception that he controlled and could confer upon the trust 
company the security of the trust deed executed to Franklin. That 
this was his intention, and that the trust company relied alone on the 
security of the trust deed already given to Franklin, is made the more 
évident by the fact that the original plan of executing another security 
was abandoned and reliance on the trust deed already executed sub- 
stituted. The obtaining of money by Pizzini, by representing that he 
owned or controlled a certain pièce of property, namely, the trust deed, 
was nothing more than the ordinary case of obtaining money under 
false prêteuses. 
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Tl c cor.rt is not asked to carry out the real agreement that the trust 
ccniî'.îriiy should liave the security o£ the trust deed executed to Frank- 
lin, for that is impossible. The position submitted is that the court has 
the power which equity requires it to exercise against lien creditors of 
creating another lien, not thought of by the parties, because that upon 
which the trust company relied turned out to belong to some one else. 
Judicial power does not extend to that point. 

Equities against Pizzini to require him to make good his représenta- 
tion to the trust company that lie was giving a good title to the Franklin 
trust deed cannot operate to estop the trustée in bankruptcy represent- 
ing the interest of creditors for whose protection the recording acts, and 
section 2463 of Virginia Code were intended. Fairbanks Steam Shovel 
Co. V. Wills, 240 U. S. 642-648, 36 Sup. Ct. 466, 60 h. Ed. 841. 

Affirmed. 



THE NEW YORK CENTRAL NO. 18. 
THE AMANDA MOORE. 
(Circuit Court of Appeals, Second Circuit. February 14, 1919.) 

No. 152. 

1. Collision ©=59, 7.j — Suit for Damacie.s — Violatiox of Harbor Rule — 

Vessel Lying AT End of I'ier. 

New York City Charter, § 879, providing tliat no vessels shall lie at 
the end of piers, "except at thelr own rislv of injury from vessels entér- 
ina or leavlng any adjacent dock," while not binding on courts of ad- 
mirai ty to the extent of absolutely preventing recovery, la recognized by 
them as establi.shing a valid harbor rule, a violation of which is évidence 
of négligence, and casts on the violator the burden of showing afflrmative- 
ly that the violation did not contribute to its injury. 

2. Collision <©=>9 — Defknses to Suit — Vessel Lying at End of Fier. 

A violation by a vessel of the New York harbor rule against lying at 
the end of a pier can be invobed only by vessels entering or leavlng an 
adjacent slip, the risk of injury from which under the statute such vessel 
assumes, and tliey are not exempted from the duty to exercise proper 
care. 

3. TowAGB <S3:5ll(6) — Injubt to Tow in Collision — Liabilitt of Tug. 

A tug cannot be held liable for injury to her tow by collision, hecause 
she tied the tow at the end of a pier, where it was done with the express 
consent of the owner. 

4. Collision 'S=572(2) — Tug Moving Out of Slip and Scow Lying at End of 

PlEB — Fault. 

A collision betweeu a tug moving out of a slip and a scow held by her 
towing tug at the end of an adjacent pier held due to faults of ail three 
vessels. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by Fred E. Jones, owner of Scow No. 
33, against the steam tug New York Central No. 18, with the steam 
tug Amanda Moore impleaded. Decree for half damages against the 
Moore, and libelant appeals. Reversed, with directions to distribute 
damages between libelant and both tugs. 

^:ziFoi other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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LIbelant owns the scow No. 33. On a falr summer day, the tlde being stroiig 
flood, she was in tow of the tng Amanda Moore. It was intended to take the 
scow into the slip between Piers 32 and 33, East River. The slip, however, was 
already occupied — at least by the tug New York Central No. 18, engaged in 
puUing out the lighter Black Eoek. To give No. 18 time to exécute lier ma- 
neuver before towing No. 33 into the slip, the Amanda Moore landed libelant'.s^ 
scow on the end of Fier 33, making her fast in such manner that lier end 
nearest the slip was about lé feet from tlie lower outer corner of Pler 33. 

This procédure was in violation of section 879 of the Charter of New ïork 
City (Laws 1901, c. 466), quoted in The Allemania, 231 Fed. 942, 14G O. C. A. 
138, which déclares that no vessels shall lie in the position that No. 33 occu- 
pied, '"exeept at their own risk of injury from vessels entering or leavlug any 
adjacent dock or pler." Tug No. 18 put a line from her own bow upon the 
Black Rock and backed out of the siip, blowing a slip whistle as she went. As 
the tug passed out of the slip, the fuU force of the tlde struck her broadside^ 
and threw the tug against the end of No. 33, causing the damages souglit to 
be reeovered in this action. The libelant testlfied that he knew his scow was 
going to the slip in question, and that he had, if not instructed, at least au- 
thorlzed, those in charge of the Amanda Moore to tie up his scows (and among 
others the 33) at the ends of piers. He was specifically asked whether in 
thèse instructions lie included the end of the "pier as well as the inside of the 
slip," and he answered in the affirmative. It did not appear that the navigator 
of the Amanda Moore was aware of this order or willlngness of the libelant; 
the same having been communicated by libelant to the owner of that tug. 

It Is iuferable from the record tlint libelant's scow had no crew; she was 
wholly In charge of the Amanda Moore, and the line to the pier end waâ 
thrown out and made fast by a tug deckhand. The court below dismissed the 
libel as to New York Central No. 38, and gave half damages to libelant against. 
the Amanda Moore. From this deeree libelant alone appealed. 

Henry E. Mattison and Park & Mattison, ail of New York City, for 
appellant. 

George E. Hargrave, T. Catesby Jones, and Harrington, Bigham & 
Englar, ail of New York City, for the New York Central No. 18. 

George Whitefield Betts, Jr., Robert McLeod Jackson, and Hunt, 
Hill & Betts, ail of New York City, for the Amanda Moore. 

Before ROGERS and HOUGH, Circuit Jtidges, and LEARNED 
HAND, District Judge. 

HOUGH, Circuit Judge (after statîng the facts as above). [1] 
Section 879 of the charter is to be construed and applied as required 
by our previous décisions (The Allemania, supra, The Dean Rich- 
mond, 107 Fed. 1001, 47 C. C. A. 138, and The Chauncey M. Depew, 
139 Fed. 236, 71 C. C. A. 362). It does not absolutely prevent a vessel 
lying at the pier end from recovering against manifest tort-feasors. 
But a violation of the statute is sufficient évidence and sufificient reason 
for imputing fault to the violator. The conséquence of such violation 
is, by the statute, that the violator cannot recover for injuries inflicted 
by a vessel "entering or leaving any adjacent pier"^i. e., slip. Our dé- 
cisions quoted above hold that this absolute prohibition of recovery 
does not bind the courts of the United States, at least sitting in admir- 
alty; but we hâve fully recognized the statute as establishing a valid 
rule for the management of the harbor. A departure therefrom, like 
a departure from any other légal rule, is évidence of négligence, and 
casts on the violator the burden of showing affirmatively that the vio- 
lation did not contribute to the injury giving rise to suit. 
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[2] Undoubtedly such violation of rule can be invoked only by 
vessels of the class enumerated by the statute, viz. those "entering or 
leaving" a slip adjacent to the pier end at which the offender lies; 
and even a violation of rule does not give any one the right to dispense 
with care, and treat a vessel wrongfuUy at the pier end as an outlavir. 
The Cincinnati (D. C.) 95 Fed. 304. 

The statement made in Wright, etc., Co. v. New England, etc., Co. 
(D. C.) 189 Fed. 813, that the statute does not make lying at a pier end 
illégal, is true, in the sensé that no crime is thereby committed; but, 
if construed to mean that no valid rule is established by the enactment, 
it is erroneous. That case was affirmed in 204 Fed. 762, 125 C. C. A. 
129, and the point of statutory violation was disposed of by refer- 
ring to The Rhein, 204 Fed. 252, 122 C. C. A. 520, in which case it 
was held that the statute was not applicable; nor was it in the Wright 
Case, though for a différent reason. 

But out o£ the language, not the facts, of the last two cases cited, 
there seems to hâve developed an impression that lying at a pier end 
is, even as to vessels entering and leaving the adjacent slips, not a 
fault, unless there be some other and spécial circumstances making the 
prohibited position dangerous to others. This is incorrect, and any- 
thing to that effect in The Stella (D. C.) 243 Fed. 220, and The Daniel 
McAllister (D. C.) 245 Fed. 188, must be regarded as erroneous. 

[3] The ground upon which half damages against the Amanda 
Moore were allowed below was that that tug violated the statute with 
libelant's consent. This is true ; but we are unable to perceive that li- 
helant bas any cause of action against the Amanda Moore for doing 
exactly what he distinctly told the tugboat owners they might do when 
he employed them. It was therefore no fault (in respect of this libel- 
ant) for the Amanda Moore to fasten the scow at the pier end. 

[4] But the duty of the tug was not confined to merely pausing at 
the slip entrance until No. 18 could get out. She was obliged to take 
such steps as good navigation required while she was there. Therefore 
the question of fact is whether there was any error of navigation on 
the part of either No. 18 or the Amanda Moore while the former was 
puUing out the Black Rock — an opération admitted on ail sides as not 
easy, owing to the narrowness of the waters and congestion in the slip. 

The tide was running about five knots. It was sure to hit heavily on 
the broadside of any vessel emerging from the slip. The Moore had 
fastened her scow and herself with only a single Une, and it was quite 
possible to slack off the line in an instant and let both scow and tug 
drift away with the tide. 

The master of No. 18 saw what was at the end of the pier, blew his 
whistle, and says that he did not think he would strike the scow, be- 
cause "I thought he would slack up with the line" ; but he held no con- 
versation with the master of the Moore, whom he saw, never asked him 
to do what he says he expected would be done, and (in short) went 
ahead on the chance that ail would be well. 

The master of the Moore saw the No. 18 coming, and says that he 
did not cast oflf his line and drop back with the tide, "because I thought 
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she had room enough to go up clear," which was exactly what the 
No. 18's master knew did not exist. 

The No. 18 put on full speed and attempted to exécute a maneuver 
which could not succeed unless the master of the Moore co-operated 
with him; but no means of co-operation were suggested. It was left 
to divination. 

In our opinion the No. 18 was at fault for close shaving, and not at- 
tempting to get the Moore to remove herself and scow, and the Moore 
for not executing an obvions maneuver, which would certainly hâve 
mitigated and might hâve avoided collision. 

Therefore ail parties to this action were at fault, and it is ordered 
that the decree appealed from be reversed, with one bill of costs in 
this court against the two tugs jointly, and the cause be remanded 
with directions to distribute the damages between the Ubelant and both 
tugs, upon the principles enunciated in The Harold (D. C.) 84 Fed. 704, 
and The Lyndhurst (D. C.) 92 Fed. 682. 



SL'MPTEH LUMBER CO. v. SOUND TIMBEK CO. 

(Circuit Court of Appeals, Ninth Circuit. April 7, 1919.) 

No. 3283. 

1. Appeal and Erkob iS=>330(2) — Cikcuit CouETa of Appeals — Substitution 

OF Parties. 

A Circuit Court of Appeals lias jurisdiction to entertain an orl.!;inal 
application for substitution of partie.s in a suit which has been brought 
into that court by appeal, regardless of the action of the District Court 
in denying a siniilar application. 

2. Appeal and Erkob <g=93 — Appealable Oedebs. 

An order of a District Court denying an application by a stranger to 
be substituted as complainant in a suit is not appealable. 

3. Appeal and Erroh <&=»330(2) — Substitution of Parties in Appellate 

Court. 

AVhere the interests of a party to an appeal devolve upon another, 
either by opération of law or aet of the parties, the person acquiring sueh 
interests vvill usually be allowed to be substituted, and to prosecute or dé- 
fend the appeal iii place of the original party. 

4. Appeal and Error i®=>373(1), 307 — Dismissal of Appeal — Gbounds. 

An appeal will not be disinissed, on the ground that no citation was 
served and no bond flled in the court l)elow, when the apy)eal was taken 
in open court and bond lias been filed in the appellate court. 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Net- 
erer, Judge. 

Suit in equity by the Sumpter L,umber Company against the Sound 
Timber Company. Decree for défendant, and complainant appeals. 
On motion for substitution of parties, and motion to dismiss appeal. 
Motion for substitution granted, and motion to dismiss denied. 

(g::r»For otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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W. F. Hays, of Seattle, Wash., for appellant. 

Peters & Powell and John H. Powell, ail of Seattle, Wash., for 
appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GII,BP:RT, Circuit Judge. W. F. Hays, who was the attorney for 
the appellant in the court below, moves this court for an order that 
he be substituted as the party appellant in the above-entitled suit. 
The cause was tried on its merits in the court helow, and on April 
19, 1918, décision was announced, and the appellant in open court 
gave notice of its appeal. The form of decree was taken under ad- 
visement, and the decree was entered on April 29th, and the appellant 
was required to file a supersedeas bond on the appeal in the sum of 
$10,000. On November 19, 1918, an order was made that the appel- 
lant's appeal be allowed, and that, instead of giving a supersedeas 
bond, it might give its bond for costs in the sum of $500, and there- 
after, upon extensions of time, the transcript was filed in this court 
on January 14, 1919. In the meantime, and before the filing of a 
bond on appeal, Hays moved the court below for an order that he be 
substituted as the party plaintiff and appellant in said cause, which 
motion was denied on January 6, 1919. 

The appellant makes no objection to the motion now made in this 
court, but the appellee opposes the same on the ground that a similar 
motion made in the court below was denied, and that Hays' only rem- 
edy is by appeal from that order. The ground of the motion for sub- 
stitution, as shown by affidavits, is that Hays is the real party in in- 
terest in the said suit ; that he obtained a judgment on June 13, 1908, 
and in pursuance of such judgment, he purchased on exécution the de- 
fendant's interests in certain real estate, and received from the sheriff 
certificates of sale ; that on November 19, 1908, he conveyed ail 
rights under said certificates to Henry Hewitt, under a contract with 
Hewitt whereby, upon the quieting of the title to said lands, Hewitt 
was to pay to him $42,500 and reconvey to him an undivided one- 
half interest in the lands; that Hewitt was the président of the 
appellant herein, and that he conveyed said lands to the appellant, 
the stock of which he was the sole owner, and that the présent suit to 
quiet title to said lands was accordingly commenced in the name of 
the appellant ; that Henry Hewitt died on May 2, 1918, and his suc- 
cessors in interest thereafter, and after the appeal had been taken in 
open court, refused to prosecute the appeal, and that Hays was not 
aware of their purpose to abandon the appeal until about the time of 
his application to the court below for an order of substitution ; and 
that the said corporation now has no intention to prosecute the appeal, 
and has abandoned and disclaimed any interest in the subject-matter 
of the litigation. 

The appellee points to the fact that Hays was aware, soon after 
the entry of the decree in the court below, that the appellant would 
take no further steps toward the prosecution of the appeal. To this 
it is to be said that the appellant has not at any time instructed its 
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counsel to abandon the appeal or to dismiss the same. Hays, as its 
counsel, undoubtedly had the right to take the appeal. It is not dis- 
puted that he had an understanding with the président of the appel- 
lant that an appeal should be taken in case of an adverse décision. 
The appeal has now been perfected, and a bond for costs has been 
filed in this court, and the appellant is still properly a party to the 
appeal. 

[1] The principal question hère is whether Hays' right of sub- 
stitution is foreclosed by the order denying him substitution in the 
court below. We are not advised of the ground on which the order 
was denied. It may bave been denied on the ground that the juris- 
diction of this court had attâched upon the allowance of the appeal, 
notwithstanding that a bond had not been given. Evans v. State 
Bank, 134 U. S. 330, 10 Sup. Ct. 493, 33 h. Ed. 917; Southern Fine 
Co. V. Ward, 208 U. S. 126, 28 Sup. Ct. 239, 52 E. Ed. 420. _ But, 
however that may be, this court has jurisdiction to entertain original 
applications for substitution (Howard v. LTnited States, 102 Fed. 79, 
42 C. C. A. 169; Chicago G. W. Ry. v. First Methodist Episcopal 
Church, 102 Fed. 85, 42 C. C. A. 178, 50 L. R. A. 488; Southern Fine 
Co. V. Ward, supra), and the action of the court below cannot affect 
that jurisdiction. 

[2, 3] We find no merit in the contention that the right now to move 
for substitution was lost by the failure to appeal from the order of 
the court below denying substitution. Hays had no capacity to ap- 
peal from that order, and such an order is not appealable. 3 C. J. 
477; Ex parte Cutting, 94 U. S. 14, 24 E- Ed. 49; Ex parte Cock- 
croft, 104 U. S. 578, 26 L. Ed. 856; Guion v. Insurance Co., 109 U. 
S. 173, 3 Sup. Ct. 108, 27 E. Ed. 895; Sliscovich v. Scandinavian- 
American Bank, 78 Wash. 660, 139 Pac. 606. The proposed sub- 
stitution makes no change in the cause of suit. It can cause no 
préjudice to the rights of the appellee, and we see no reason why it 
should not be allowed. 

"Where the interests of a party to an appeal or writ of error devolve upon 
another, elther by opération of luw or by act of tlie parties, a person acquir- 
ing sucb interests will usually be allowed to be substituted, and to prosecute 
or défend the appeal or wrlt in place of the original party, if the proper 
steps are taken in accordance with the praetice in the particular jurisdiction." 
3 O. J. 1031; Bowden v. Johnson, 107 U. S. 251, 2 Sup. Ct. 246, 27 L. Kd. 
386. 

[4] The motion for substitution will be allowed, and the appellee's 
motion to dismiss the appeal, on the ground that no citation was served 
and no bond filed in the court below, will be denied, since the appeal 
was taken in open court, and a bond has been filed in this court. 
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INTERNATIONAL HARVESTER CO. OF AMERICA v. PATTERSON et al. 

(.Circuit Court of Appeals, Eighth Circuit. Aprll 15, 1919. liehearlng Denied 

June 2, 1919.) 

No. 5209. 

1. GuARANiT iS=525(.3) — Considération — Evidence. 

The words "for value received," in an indorsement of guaranty, af- 
firmatively express a considération, whlch easts upon the guarantor the 
burden of proving that tliere was none, and a mère déniai that anythiug 
was paid him does not discharge it. 

2. Corporations i©=218 — Stockiioldees — Guaranty of Coeporation's Note 

— Considération. 

A guaranty of renewal notes of a corporation, of which the guarantor 
was a stockholder and also a créditer in a substantial amount, by which 
an extension of the debt was secured, held supported by a valuable con- 
sidération. 

3. Mortoager <S='25(.'}) — Validity — Considération. 

The release of a guarantor from a valid contract of guaranty and the 
surrender to him of guaranteed notes to the amount of the mortgage held 
to constif ute a valid considération for his personal notes for a portion oï 
the debt and a mortgage securing the same. 

Appeal from the District Court of the United States for the District 
of South Dakota; James D. ElHott, Judge. 

Suit in equity by the International Harvester Company of America 
against Henry Patterson and others. Decree for défendants, and com- 
plainant appeals. Reversed. 

Thomas J. Doyle, of Lincoln, Neb. (H. P. Atwater, of Sturgis, S. D., 
on the brief), for appellant. 

John ly. Cleary, of Grand Island, Neb. (Clarence L. Lewis, of Rapid 
City, S. D., on the brief), for appellees. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

HOOK, Circuit Judge. This is an appeal by the International Har- 
vester Company from a decree denying it relief in a foreclosure suit up- 
on notes and a mortgage given by défendant Patterson. The interest of 
défendant Miner is unimportant, and further référence to her may be 
omitted. The défenses appear from the findings of the trial court, 
which may be briefly summarized as follows: (1) That défendant Pat- 
terson was incapable of exercising a deliberate judgment, because of 
mental and physical weakness, though not lacking contractual capacity ; 
(2) that he was imposed upon in the sensé thàt he was overpersuaded 
against his own interest ; (3) that his guaranty of certain prior notes, in 
part renewal of which the notes and mortgage in suit were given, was 
without considération, therefore the latter were likewise without consid- 
ération; and (4) the notes and mortgage sued on were obtained by a 
false and fraudulent représentation. 

Défendant was a rancher, and had been fairly well to do before be- 
coming involved in a mercantile venture by a corporation named Con- 

<g=S)Foi otlier cases see same topic & KEY-NUMBKK in aU Key-NumDered Digests & Indexes 
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sumers' Supply Company, which he and others organized, and which 
finally became insolvent. He was the président of the company and 
owned $1,000 of its capital stock, of a total issue of $7,000. The con- 
duct of its business was intrusted to one Tivis as manager, who held 
$5,000 of stock and was largely responsible for its lack of success. 
On May 21, 1913, defendant's company owed the plaintiff $17,600 on 
notes executed prior to that time, and new notes were then taken for 
the amount, with the indorsement of Tivis and défendant as guarantors. 
This appears to hâve been the inception of defendant's individual liabil- 
ity to the plaintiff, and the iîrst and second findings of the court above 
enumerated were addressed to that transaction. When défendant guar- 
anteed the renewal notes of May 21, 1913, he was about 62 years of 
âge and was suffering from neuralgia; but the évidence clearly shows 
that he was mentally and physically compétent to contract, and knew 
what he was doing at the time. His guaranty of the notes of his compa- 
ny may not hâve been wise from a personal standpoint, but no imposi- 
tion in a légal sensé, such as is required to avoid a contract, was prac- 
ticed upon him. He was evidently influenced in large measure by Tivis, 
his associate in business, upon whose advice and solicitation he had been 
accustomed to act ; and there was no improper collusion between Tivis 
and the représentative of the plaintiff, who was présent and participated 
in the transaction. If men are compétent to contract, and do contract, 
a court cannot relieve them from their obligations because in its view 
they acted unwisely. 

[1,2] Was defendant's guaranty of the notes of his company without 
considération? The words in the indorsenients of guaranty, "for value 
received," aiîfirmatively express a considération. The burden of prov- 
ing there was none was on défendant, and a mère déniai that anything 
was paid him does not discharge it. There are other kinds of con- 
sidération. The notes guaranteed were renewals of prior notes, and 
the reasonable inference is that the plaintiff granted and the debtor 
company secured an extension of time. Forbearance, renewal, or ex- 
tension of an old debt, or a suspension of a right, is universally recog- 
nized as a légal considération for new contractual conditions. Nor is 
it necessary that the benefit of the considération should accrue to the 
promisor. Violett v. Patton, 5 Cranch, 142, 3 L. Ed. 61. This is es- 
pecially so in cases of sureties and guarantors. It would be sufificient if 
the entire benefit accrued to the debtor company ; but défendant had a 
Personal interest in the transaction. He was not only a stockholder of 
his company, but also a créditer in a substantial amount (about $10,000), 
and consequently was individually interested in what concerned it, 
though indirectly and to a less degree. A valuable considération, how- 
ever small or nominal, given or stipulated for in good faith and in the 
absence of fraud, will support a contract of guaranty. Lawrence v. 
McCalmont, 2 How. 426, 452 (11 h. Ed. 326); Davis v. Wells, 104 U. 
S. 159, 167, 26 L. Ed. 686. The above are old rules, and according to 
them it cannot be said defendant's guaranty was without considéra- 
tion. 

[3] The Notes and Mortgage in Suif. — On May 21, 1914, when the 
$17,600 of guaranteed notes had matured, an adjustment was made by 
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which défendant executed to plaintiff his individual notes, aggregating 
$5,355.50, and a mortgage to secure them, an equal amount of the pre- 
ceding notes were surrendered to him, and he was released from his 
guaranty of the others. The plaintiff and Tivis, acting for his Com- 
pany, settled the balance of the guaranteed notes by the former taking 
implements, etc., at an agreed discount from sale price and a new note 
of the Company for the balance. The notes for $5,355.50, and the mort- 
gage, given by défendant, are the instruments in suit. As already ob- 
served, the trial court held they were without considération, be- 
cause there was no considération for defendant's guaranty of their 
predecessors. What we hâve said disposes of that défense. But fur- 
ther, in Lawrence v. McCalmont, supra, the Suprême Court says : 

"In Rrooks v. HaJKli, 10 Ad. & E. ao!), .'î'-»?., the court held tliiit a surrcuder 
by tlie guarantee of a former guarantj-, eveu if it wiis uot of itself blndliig 
upon the guarantor, was a suffli'ient considération to take tlie case out of the 
statute of frauds and to sustain a promise niade on the footing tliereof." 

The individual notes in suit are upon the footing of the prior guar- 
anty which was surrendered by the plaintiff. 

Finally, it is urged that an agent of plaintiff induced défendant to 
exécute the notes and mortgage by falsely representing that his (de- 
fendant's) attorney said it was the best thing he could do. We think 
this défense is an afterthought. The prépondérance of the testimony 
of witnesses is against it, and is confirmed by defendant's conduct be- 
fore and after the transaction. 

The decree is reversed, and the cause is remanded, for a decree in 
favor of the plaintiff. 



NOKIS V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. April 1.5, 1919.) 

No. 5257. 

1. l'ROSTlTUTION ©=30 VIOLATION OF WlIITE SLAVE TrAKKIC AOT — QUESTION 

FOR JURy. 

Evidence in a prosecutioi for violation of the White Slave Trafflc Act 
(Conip. St. § 8812) held sufficient to warrant sulimission of the case to the 
Jury. 

2. CiîiMiNAL I/AW ®=33,'58(.3) — Trial — JOvidexce. 

That a defen<lant could not read or write Englisli did not render letters 
purportlng to hâve bcen written by hiui inadmissible, uuder Instruction 
that they should be consldered only if the ,iury found that they were 
written at the direction of and for défendant. 

3. CiuMiKAL IvAW ®=3S2.'!(2) — Trial — Instructions — Cure of Error. 

A récital by the judge to the jury of the évidence, although not in ail 
respects correct, was not réversible error, wbere the jury were told that 
it was only liis recolleetion, and not binding ou theni. 

In Error to the District Court of the United States for the Northern 
District of lowa ; Henry T. Reed, Judge, 

Criminal prosecution by the United States against Chris Nokis. 
Judgment of conviction, and défendant brings error. Affirmed. 

®=5For other cases see same topic & KBY-NUMBER In ail Kcy-Numbered Digests & Indexes 
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C. R. Jones and George G. Yeaman, both of Sioux City, lowa, for 
plaintiff in error. 

F. A. O'Connor, U. S. Atty., of Dubuque, lowa, and Seth Thomas, 
Asst. U. S. Atty., of Ft. Dodge, lowa. 

Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

HOOK, Circuit Judge. Cliris Nokis was convicted and sentenced 
for violating the White Slave Traffic Act of June 25, 1910 (36 Stat. 
825, c. 395 [Comp. St. § 8812]). He complains of instructions of the 
trial court and the admission of certain évidence, and also says that the 
évidence which was compétent was not sufficient to warrant the ver- 
dict. The arguments in the brief upon the several questions are so 
intermingled that for the better under standing of them the facts which 
we think were fully and competently proved will be set forth. No tes- 
timony was given, except by witnesses produced by the government. 
, [1] The accused first met the young woman in the case at Aberdeen, 
S. D. She had recently separated from her husband and was a waitress 
in a restaurant which the accused patronized. Shortly afterwards she 
went to Cleveland, Ohio, and he went to Sioux City, lowa. Just before 
her departure, he entertained her at dinner at a hôtel in Aberdeen. 
She was in Cleveland about two months, and while there received 
several letters purporting to hâve been written and signed by him, to 
ail of which she responded. The letters were ofïered in évidence, but, 
upon objection by his counsel, the court excluded them, because it ap- 
peared that the accused could not read or write the English language. 
Nevertheless, while on the witness stand, she testified from time to 
time, and without objection, to wliat was necessarily the purport of 
their correspondence in part. While at Cleveland she received $15 
from the accused, also a telegram. The fact that she received a tele- 
gram was shown, but the contents were excluded by the court. Being 
advised that a railroad ticket to Sioux City awaited her at the station 
in Cleveland, she went there and got it. Her information was that the 
ticket came from the accused. Shortly before this two men appeared 
at the window of the railroad ticket office in Sioux City, one of 
whom, not the accused, acted as spokesman for the other, and arranged 
and paid for the delivery of the ticket to her at Cleveland. He rep- 
resented that she was the sister of the other man. The latter was seen 
indistinctly, and was not identified as the accused. The young woman 
left for Sioux City, using the ticket. She had never been in that city 
before, and had no relatives, friends, or ajquaintances there, except 
the accused. The day before her arrivai the accused told the propri- 
etress of the lodging house where he roomed with another man that he 
expected his wife, and he arranged with her for a separate room. He 
met the young woman at the station when she arrived. They went to 
his lodging house. He introduced her to the proprietress as his wife. 
In his présence she registered the accused and herself as husband and 
wife. They repaired to the room previously assigned him, he took his 
belongings there, and they occupied it together for at least two nights. 
The furnishing of the room implied the most intimate relations. He 
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paid for her occupancy of the room, and also for her board at a res- 
taurant. Later he attempted to kill her, because she desired to leave 
him and return to Cleveland. The disclosure of their relations re- 
sulted from the disturbance and the calHng in of a pohce officer. To 
say that the above was insufficient to warrant the jury in finding that the 
accused caused the young woman to be transported on the Interstate 
journey from Cleveland, Ohio, to Sioux City, lowa, for an immoral 
purpose, is to take a sophistical view that is out of touch with the ac- 
tualities of life. It is true that the young woman testified on cross- 
examination that she went to Sioux City of her own accord, and that 
accused did not induce or entice her; also that she denied an infer- 
ence from their occupancy of the same room. But under the circum- 
stances the signiflcance of their undisputed conduct was for the jury, 
and it is idle to say the conclusion was unwarranted. 

[2] When on the witness stand the young woman was asked by 
counsel for the government whether prior to her arrivai in Sioux City 
she had any arrangement or understanding with the accused with réf- 
érence to her meeting him there. The record shows an affirmative 
answer by her, and then an objection by counsel to the question. The 
complaint that the court overruled the objection might be disposed of by 
observing that the objection came too late and that there was no mo- 
tion to strike out the answer. But, aside from that, no préjudice re- 
sulted, even if the contents of the letters were thus indirectly brought 
into the case. That a meeting was arranged and understood between 
them appeared otherwise without reasonable doubt. Furthermore, 
there was enough in the évidence to hâve justified the court in admitting 
the letters themselves, with an instruction that the jury sliould consider 
them only if they found that they were written at the direction of and 
for the accused. Illiteracy does not exclude other proof of responsible 
authorship. The complaint of the admission of testimony of the young 
woman that the arrangement with the accused was made about two 
weeks before she left Cleveland is equally without merit. 

[3] ] It is urged that the court erred in reciting the undisputed facts 
in its charge to the jury. The récital was substantially correct except 
in one particular. The court said that the ticket agent at Sioux City 
heard his assistant in the office inquire of the man at the window as to 
who was buying the ticket, and that the latter named the accused. This 
does not appear in the bill of exceptions. It may be that the court got 
the fact from the railroad office record of the transaction, which was 
received in évidence, but is not set forth in the record before us. How- 
. ever this may be, the court carefully told the jury that what it said 
about the évidence was simply according to its recollection and that 
they were not bound by it. There was in this no réversible error. 

The sentence is affirmed. 
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JUNG BACK STNG et al. v. WIIITE, Cominissioner of Immigration. 

(Circuit Court of Apiioals, Nintli Circuit. May 5, lOlt). Rehearing Dcnied 

June 6, 1919.) 

No. 3258. 

1. Habeas Corpus <S=25(1) — Ciiinese I'eusons — Déportation — Fair Hear- 

ING. 

A Chinese person ordered deported is not eiititled to dlseharge ou 
habeas corpus, because slie was deuied the riglit of counsel at her prelimi- 
nary hearlng, wliere after exauiluation a second warrant was issued, siud 
she was notilled in tlie présence of her counsel of a right to counsel, and 
at that time, without ob.1ectlon by counsel then reiiresenting her, the former 
examination was introduced in évidence as a part of the record in the 
proceedings under the second warrant. 

2. Habeas Corpus <®=25(1) — Ciiisese Person.s — Déportation — Evidence. 

A Chinese person ordered deiiorted by the immigration authorities was 
not deuied a fair hearing, so as tci be entitled to discharge on habeas 
corpus, because the immigration authorities admitted in évidence the 
testimony given by a witness in a <'ase lu the state court, without showiug 
that the witness was not available in person, where counsel for such 
Chinese person merely requested that ail of the evidenc'e of the wituess 
be introduced, and niade no ob.iet'tion to the introduction of the whole 
record of the testimony in the .case in tlio state court. 
S. Habeas Corpus <®=>2ô(1) — Ciiixese Teusons — Déportation — Evidence. 

A Chinese woman ordered dejiortod was not deuied a fair hearing, so 
as to be entitled to habeas corpus, because tlie innnigration authorities 
refused to allovv her alleged luisband to lestify in person, where the In- 
specter requested an aflîdavit of the husband and eoiisidercd the same. 
4. Alii;.\s <©=351 — ("hikese I'eusons — Depoktatio.x — Evidence. 

Evidence in déportation proceedings against a Chinese person held to 
warrant an order for her déportation, ou the ground that she was fouud 
employod iu or connected witb a house of prosiitution, or resort frequent- 
ed by prostitutes, and tliat she had iicen sharing iu or derlving benellrs 
from the earnings of iirostitutes. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California ; M. T. DooHng, Judge. 

AppHcation by Jung Back Sing and Dear Shee for a writ of habeas 
corpus against Edward White, as Commissioner of Immigration, Port 
of San Francisco. From a judgment denying the writ, relators ap- 
peal. Affirmed. 

James M. Hanley and Herbert Chamberlain, both of San Francisco, 
Cal., for appellants. 

Annette Abbott Adams, U. S. Atty., of San Francisco, Cal., and Ben 
F. Geis, Asst. U. S. Atty., of Willow, Cal., for appeîlee. 

Before GILBERT, MORROW, and IIUNT, Circuit Judges. 

GILBERT, Circuit Judge. Dear Shee, a Chinese alien, was ordered 
deported upon a warrant which charged that she was foimd employed 
by, in, or in connection with a house of prostitution, or resort habitu- 
ally frequented by prostitutes, or where prostitutes gathered, and that 
she had been fonnd receiving, sharing in, or deriving benefit from 
the earnings of a prostitute or prostitutes. Jung Back Sing, claiming 
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to be her husband, but who was found by the immigration officiais 
never to bave been marri ed to ber, filed a pétition in tbe court below 
for habeas corpus, alleging tbat tbe bearing on tbe proceedings for 
déportation was unfair. The record in tbose proceedings was submit- 
ted with the pétition for tbe writ. 

[1] It is contended tbat tbe proceedings were unfair in tbat, first, 
Dear Sbee was denied the right of counsel at a prebminary examina- 
tion on January 25 and 26, 1917, and was not instructed as to her rigbt 
to be represented by counsel. It appears that after that examination 
of Dear Sbee a second warrant was issued, and tbat she was notified 
in the présence of her counsel of her rigbt to counsel, and that at that 
time, without objection from her counsel tben representing ber, the 
former examination was introduced in évidence as a part of the record 
in the proceedings under tbe second warrant. It is not ground for dis- 
charging an alien on habeas corpus that a prebminary examination 
was had without advising the alien of bis right of représentation by 
counsel (Mok Nuey Tau v. White, 244 Fed. 742, 137 C. C. A. 190), 
and, if there were error in tbe proceedings of January, it was cured by 
the admission of tbose proceedings in évidence witbout objection on 
April 18, 1917. 

[2] It is said tbat Dear Sbee was denied a fair bearing by the ac- 
tion of the immigration autborities on April 3, 1917, in admitting in 
évidence the testimony of Ay Ying given at a bearing in the case of 
Choy Sun in tbe superior court of San Francisco, without first show- 
ing tbat Ay Ying was not available in person, or without showing in- 
ability to procure her affidavit ; also in introducing only a part of the 
record in tbe Choy Sun case, and without showing that a verdict was 
rendered therein tinding Choy Sun not guilty. The answer to this is 
that tbe testimony of Ay Ying so taken in tbe superior court was 
introduced without objection from counsel for tbe appellants, and that 
be tben asked tbat ail the évidence of said Ay Ying be introduced and 
incorporated in tbe record. 

But the appellants assert that, instead of introducing the testimony 
of Ay Ying alone, the whole record of tbe testimony in tbat case was 
taken and received in évidence. Again the answer is that counsel for 
the appellants made no objection to the réception of the record, and 
moreover it does not ap])ear tbat any portion of tbe record other than 
Ay Ying's testimony was considered on the bearing or on the appeal. 
The Secretary of Labor, in affirming the order of déportation, said : 

"lu tlie tviiiiscriiJt of ]irocoodin,i,'s iu the superior court of San Francisco, 
pages 1 to 4."i, whlch wero niado u part of llio hearing so far as the testimony 
of Ay Ying was concerned, Ay Ying testificd," etc. 

[3] It is said tbat tbe bearing was unfair, in tbat tbe alleged hus- 
band of Dear Sbee was not allowed to testify. It appears tbat coun- 
sel for Dear Shee asked permission to bave her husband testify in per- 
son, to vvbich the inspector answered tbat be preferred an affidavit, and 
added, "If we want him, we will call for him." It does not appear 
that any substantial rights of tbe api^ellants were prejudiced by this 
action of the inspector. The alleged husband was allowed to, and did, 
257 F.— 27 
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présent in the form of affidavits the facts as to which he might tiave 
testified. 

[4]" It is urged that the record in the proceedings for déportation 
contains no évidence to sustain the particular charge under which 
Dear Shee was ordered deported, and that there is absolutely no évi- 
dence to show that she was employed or detained by any person in a 
house of prostitution, or resort frequented by prostitutes, or where 
prostitutes Uved. The record contains ample évidence to sustain the 
charge that Dear Shee was a prostitute, and on that cliarge she might 
hâve been ordered deported. There is but little évidence to sustain 
the spécifie charge which was made against her. But we think there 
is sufficient in the afîfiidavit of Donaldina Cameron, superintendent of 
the Presbyterian Cliinese Mission, to sustain the spécifie charge which 
was made. That affidavit states : 

That the alliant had known Dear Shee "as a s'ave owner and prostitute for 
the past year" ; that "on Alay 29, 1916, I raided the premises at 926 StocUton 
Street under a juvénile court warrant, and toolc in custody Wong Hong Ho, 
and at that time Dear Shee, alias Kow Ling, was an inmate of those premises, 
and was left in charge of the house after the other wonien were taken to 
prison. On Januavy 21, 1017, I raided tho premises at 7].0 Sacraraento street 
under juvénile court warrant, and took in custody Jung Ohy, and I again 
found Dear Shee, allas Kow Ling, in charge of the premises." 

There was other évidence to corroborate that affidavit. If Dear 
Shee was a slave owner, and was in charge of a house of prostitution, 
we think it may properly be found that she was employed "in or in 
connection with a house of prostitution," and was "receiving, sharing 
in, or deriving benefit from the earnings of a prostitute" as claarged in 
the warrant. 

The judgment is affirmed. 



PRUDENTIAL CASUALTY 00. v. MTLLEK. 

(Circuit Court of Appeals, Sixth Circuit. January 7, 1919.) 

No. 3103. 

1. Ebfoemation of Instruments <S=>30 — Bubglary Polioy — Equitable Cause 

OF Action. 

If the agent of a burglary insurer and the insured storekeeper or his 
agent so misunderstood each other that their minds never met as regards 
the extent of the store's burglary alarni equipment, or if agent of in- 
surer through mistake or designedly misinfornied insurer as to extent ot 
such equipment, or tmdertook without authority to waive failure of the 
storekeeper to conuect his safe with a burglary alarm System, correction 
of the pollcy as issued cannot be obtained at law, but must be sought in 
equity, âfter which the actual contract as then determined can be en- 
forced. 

2. Insurance <S=>143(3) — Burglary Insurance — Action in Disregard of 

Provision. 

The holder of burglary insurance cannot accept his poliey without 
readùig it, and in an action at law on the instrunient, after a loss, ignore 
one of its provisions and bave it enforced otlierwise than aceording to its 
ternis ; his remedy, if any, heing by reforjnatiou in equity. 

^ssFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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3. Action iS=»68 — Stay of Action at Law Penoing Suit in Equitt. 

When it is diseovered, after an aetion at law is brought on a policy of 
insuranoe, tbat a reformation is neeessary, for wliicli a l)ill in eqnity must 
be filed, llie acliou at law will be held in abeyance until thé case in equity 
is coiicluded. 

In Error to the District Court of the United States for the South- 
ern Division of the Eastern District of Michigan; Arthur J. Tuttle, 
Judge. 

Action by Gilbert E. Miller against the Prudential Casualty Com- 
pany. To review judgment for plaintifï, défendant brings error. Re- 
versed. 

Wilson W. Mills, of Détroit, Mich., for plaintifï in error. 
James O. Murfin, of Détroit, Mich., for défendant in error. 

Before WARRIXGTON and KNAPPEN, Circuit Judges, and 
SATER, District Judge. 

SATER, District Judge. On October 2, 1915, Miller made a con- 
tract with a still alarm company for the equipment of the doors, Win- 
dows, and transoms of (but not of the safe in) one of his Détroit 
jewelry stores with a burglar alarm System. He then held an unex- 
pired policy issued by the Insurance company, insuring him for $5,000 
against loss by burglary. While the work of installation was in prog- 
ress, Allen, who, notwithstanding his rather uncertain évidence as 
to his status with the insurance company, must be regarded as its ac- 
credited représentative, met Guerin, who was Miller's financial man 
and business manager, at which time Guerin, so he states, exhibited 
to Allen the executed contract between Miller and the still alarm com- 
pany. Allen claims he was shown merely an unsigned mémorandum. 
The instrument produced was examined by Allen, and a discussion 
took place as to most of its détails. Guerin took him over the prem- 
ises, and explained to him quite fully of what the equipment would 
consist. The évidence is not entirely clear as to whether there was any 
mention of, or discussion between them relating to, the protection of 
the safe located in the rear of the store, but there is no prêteuse that 
Guerin represented that the still alarm System was to extend to the 
safe. Allen suggested, what was previously unknown to Miller and 
Guerin, that, on account of the improvement then being made, Miller 
would be entitled to a rebate on the premium previously paid for his 
insurance policy. He claims to hâve discussed the matter of the store's 
equipment several times from early September until some time in Oc- 
tober, with both Miller and Guerin, and that on one occasion, when the 
latter was absent, he was informed by Miller that a complète System 
of protection including a wooden casing around the safe with con- 
nections with the outside central alarm System was intended. Miller 
did not testify, being "somewhere between Jacksonville and Washing- 
ton" at the time of the trial. 

The still alarm company completed its contract for work at the 
store about November 1, notice of which was given to Allen, who, 

<g=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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after that date on more occasions than one, visited the store, but at no 
time examined or noticed the safe. He had never seen a safe inclosed 
by a wooden casing. On December 27, Guerin received from the In- 
surance Company in Miller's mail a rider to be attached to the insur- 
ance pohcy, and also a check for the rebate (which had been figured 
by Allen) on the premium theretofore paid. The rebate was such as 
would be allowed for the protection of the safe, as well as the doors, 
Windows, and transoms, and was greater than it would hâve been, had 
it been based on the installation actually made. The check was paid, 
and Miller received the money. Guerin, presumably without reading 
such rider, placed it in the file with the policy, and neither Miller nor 
any of bis agents knew of any claim of failure in the installation of 
the still alarm System until after bis safe was burglarized and more 
than $5,0(X) worth of property was abstracted therefrom on the night 
of February S, 1916. The rider provides that, in considération of the 
return of a portion of the premium, it is agreed that Miller had in- 
stalled and that bis safe was protected by a still alarm System, whLch 
was connected with a wooden casing surrounding the safe and Con- 
necting with the central alarm System ; that he warrants the mainte- 
nance of such System from November 1, 1915; and that nothing con- 
tained in such rider, except as therein stated, should be held to vary 
or waive any of the terms of the policy. One of the terms of the 
policy is that no agent of the Insurance company bas authority to 
change it, or waive any of its provisions, nor shall any notice to or 
knowledge of any agent be held to effect a waiver or change in the In- 
surance contract or any part of it. Proofs of loss were made by Mil- 
ler on a blank form furnished by Allen, were verified before him, and 
were submitted to the Insurance company, which refused payment and 
denied ail liability because the safe was not protected by or connect- 
ed with the still alarm System. 

Miller sued on the policy as originally issued. The insurance com- 
pany admits its exécution and delivery, and défends, in so far as its 
défense is meritorious, on the ground of breach of warranty in failing 
to install and maintain a wooden casing about the safe, with still alarm 
connections. At the conclusion of ail the testimony the défendant, al- 
leging the évidence showed such breach of warranty, moved for a di- 
rected verdict. The motion was overruled, and an exception was re- 
served to the ruling. A verdict was returned for the fuU amount of 
Miller's claim, and, following an adverse ruling on the motion for a 
new trial, judgment was entered thereon. Under the court's very di- 
rect instructions as to what the jury must answer as to various points 
involved, should the verdict be for the plaintiff, the jury necessarily 
found that neither Miller nor any authorized agent of his knew that 
the rider provided for a wooden casing around the safe, or made any 
niisrepresentations to or deceived the insurance company relative to 
the equipment to be supplied, or which had been supplied, for its pro- 
tection, or in any manner concealed or failed to reveal the true situa- 
tion regarding it, and that the insurance company had actual knowd- 
edge that a wooden casing around the safe had not been installed. The 
jury manifestly repudiated AUen's évidence, not only as to his con- 
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Tersation with Miller, but also in so far as it was contradictory of that 
given by Guerin. 

[ 1 -3 ] We need not détermine whether the insurance company, prior 
to the issuance of the rider, was misinformed by Allen as to the ex- 
tent of the alarm System installed, or as to whether he undertook to 
vvaive the nonconnection of the safe with stich system, or as to wheth- 
er the minds of the parties in interest ever met as to the purpose to 
protect and the actual protection of the safe. If Allen and Miller, or 
bis agent, so misunderstood each other that their minds never met as 
regards the extent of the store's équipaient, or if Allen through mis- 
take or designedly misinformed the insurance company as to its ex- 
tent, or if he undertook to waive the failure to connect the safe with 
a burglar alarm System, and thus exceeded bis power, a situation was 
presented which a court of law could not correct. Correction, if de- 
sired, must be obtained in a court of cquity, after which the actually 
existing contract between the parties as thus determined can be en- 
forced. If the insured can prove that he made a différent contract 
from that expressed in the writing, he can, on making sufficient proof, 
bave it ref ormed in equity ; but he cannot accept his policy without 
reading it, and in an action at law upon the instrument ignore one of 
its provisions and hâve it enforced otherwise than according to its 
terms. A jury may not thus reform a policy by striking out one of its 
clauses. Lumber Ûnderwriters v. Rife, 237 U. S. 605, 35 Sup. Ct. 717, 
59 L. Ed. 1140; New York Life Ins. Co. v. McMaster, 87 Fed. 63, 
30 C. C. A. 532 (C. C. A. 8); Chicago & A. Ry. Co. v. Green (C. C.) 
114 Fed. 676, 678. It follows that the trial court erred in not sus- 
taining the motion for a directed verdict. Miller, however, is not 
remediless ; for v^'hen it is discovered after an action at law is brought 
on a policy of insurance that a reformation is necessary for which a 
bill in equity must be filed, the action at law will be held in abeyance 
until the case in equity is concluded. Abraham v. North German 
Fire Ins. Co. (C. C.) Z1 Fed. 731, 3 L. R. A. 188; Simkins, Fed. Eq. 
Suit, 509. 

Other questions discussed need not be considered. The judgment of 
the trial court is reversed. 



STARK r.RO.S.' NURSERIES & ORCTIARDS CO. v. LTTTEE ot al. 

(Circuit Court of Aijpeals, Seveuth Cii'ciiit. January 7, 1019.) 

No. 2C07. 

1. COEPOR^^TIO.XS <S=3040 — FoitEKiN CoiU'OKATTONS — FlLING OF RePOKTS — STAT- 

UTS — Application. 

Rev. (Jodi's Mont. § iiSSO, relating to the filiiig of reports aiui iillidavits 
by corpoi'atioiis, wa.s not intended (o, and does not, apply to foroign cor- 
]jorations. 

2. C0K1-0KATI0X.S <®=3C10 — FlLIKG OF RePOUÎS — FoKEIGN COHPOKATION.S — "DeBT 

OR JUDGMEXT." 

If Rev. Codes Mont. § 3S50, niakins directors of corporations liable fou 
debts if they do not file certain reports, applied to foreign corporations, 
the "debt or jud^nieiit" speeilied therein must be liniited to a debt incur- 

(gssFor other cases seo same topic & KEY-NUMDER in aU Key-Numberecî Digests & Indexes 
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red In Montana or a jndgment based thereon ; a state being without power 

to maAe nonresident dlrectors of a corporation of another state Uable 

upon a debt incurred In still another state to another foreign corporation. 

3. Pleading <@=>34(3) — Presumptions in Aid op — Filino or Reports — ^Lia- 

BILITY OF DlBECrORS OF OOKPOBAIIONS. 

Assuming that Rev. Codes Mont. § 3S50, making dlrectors of a corpora- 
tion liable for debts of the corporation If they do not flle certain reports, 
applies to foreign corporations, in a proceeding against dlrectors of a 
foreign corporation for not filing such reports In Montana, it niust be spe- 
clfleally alleged that the debt was incurred in Montana, inasinuch as a 
judgment rendered In Montana on a debt ralses no presumptlon that the 
debt was there incurred. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action by the Stark Bros.' Nurseries & Orchards Company against 
Charles B. lyittle and W. D. Starnes. There was judgment for défend- 
ants, and plaintiff brings error. Affirmed. 

Ben M. Smith, of Chicago, 111., for plaintiff in error. 
ly. A. Stebbins, of Chicago, 111., for défendants in error. 

Before BAKER, MACK, and ALSCHUI^ER, Circuit Judges. 

MACK, Circuit Judge. Pursuant to the provisions of section 3850 
of the Revised Code of Montana, the material portions of which are 
copied in the margin,^ action was brought by plaintifï corporation 
against the directors of a South Dakota corporation doing business in 
Montana, to subject them to a Montana judgment recovered by plain- 
tiff against the corporation. To the déclaration, which alleged the 
failure of the corporation to file the required report within the stat- 
utory period and of défendants to file the required afîidavit, a de- 
murrer was sustained. 

[1] 1. Under the décisions of Helena Power-Transmission Co. v. 
Spratt, 35 Mont. 108, 88 Pac. 773, 8 L. R. A. (N. S.) 567, 10 Ann. 
Cas. 1055, and Daily v. Marshall, 47 Mont. 377, 133 Pac. 681, and 

1 "Sec. 3850. Every corporation, haviug a capital stoclj, except banlîs, trust 
conipanies and building and loan associations, shall annually, within twenty 
days from and after the thirty-first day of December, file, in the office of the 
clerk of the county In which tbe principal place of business of such corpora- 
tion Is situa ted, a report which shall state the amount of the capital stock, the 
proiwrtion thereof actually paid in and the amount thereof aetually paid in 
cash and the amount issued, if any, in payment of property purchased and the 
amount of existing debts and also the names and addresses of the dlrectors or 
trustées and of the président, vlce-president, gênerai manager and secretary 
of the corporation. Such report shall be signed by the président and a ma- 
jorlty of directors. * * * If any such corporation shall fail to flle such 
report, directors of the corporation shall be, jointly and severally, liable for 
ail debts or judgnients of the corporation then exlstlng, or which may there- 
after be in any wise Incurred until such report shall be made and flled ; pro- 
vided, however, that if within ten days after such failure a director, or direc- 
tors, shall inalîe and file, as aforesald, an affidavit or affidavits, statlng that the 
failure was due to no fault or neglect of his or thelrs, and stating, also, that, 
within the said twenty days he or they requested the président or siifficient 
nuniber of the other directors, whose résidence was known to the afflants, to 
join them in making report, such director, or directors, shall not be liable 
under this section. * • • " 
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notwithstanding Nelson v. Bank, 157 Fed. 161, 84 C. C. A. 609, 13 
Ann. Cas. 811, we are satisfied that this statute was not intended to 
and does not apply to foreign corporations. 

[2, 3] 2. At the oral argument, counsel properly conceded that, if 
the statute applied to foreign corporations, "the debt or judgment" 
specified in the statute must be limited to a debt incurred in Montana 
or a judgment based thereon ; otherwise, the act would be clearly un- 
constitutional, as Montana is without power to make Illinois directors 
of a South Dakota corporation liable upon a debt incurred in Missouri 
to a Missouri corporation. That the judgment was rendered in Mon- 
tana raises no presumption that the debt was there incurred. Proof of 
this fact would be essential; the fact itself must therefore be alleged 
in the déclaration. Bartlett v. Crozier, 17 Johns. (N. Y.) 439, 8 Am. 
Dec. 428. 

Judgment affirmed. 



T. L. SMITH CO. et al. v. CEMENT TII.E MACHINERY CO. 

(Circuit Court of Appeals, Eightli Circuit. Marcli 25, 1919. Relieariug Denied 

June 2, 1919.) 

No. 5153. 

1. Patents ®=5327 — Vamdity and IScope — Effect of Pbiob Décisions. 

The sustaining of a patent upon a differentiation from the prier art 
does not authorize tlie successful pnrty to gather to himself a monopoly 
of wbat was old when he entered the fleld. 

2. Patents tg=3328 — ^Infringement — Mixino Machine. 

The Smith patent, Xo. 803.721, for improvements in concrète mixers, 
construed, and held not infringed. 

Appeal from the District Court of the United States for the North- 
ern District of lowa; Henry T. Reed, Judge. 

Suit in equity by the T. L. Smith Company and others against the 
Cément Tile Machinery Company. From the decree, complainants ap- 
peal. Affirmed. 

For opinion below, see 249 Fed. 481. 

George h- Wilkinson, of Chicago, 111. (Alfred Longley, of Water- 
loo, lowa, on the brief), for appellants. 

John E. Stryker, of St. Paul, Minn., for appellee. 

Before HOOK, Circuit Judge, and TRIEBER, District Judge, 

HOOK, Circuit Judge. This is a suit by the T. L. Smith Company 
and others for infringement of certain claims of patent No. 803,721, is- 
sued to that company as assignée November 7, 1905, for an improve- 
ment in mixing machines especially adapted for mixing concrète, etc. 
A prior suit in the Seventh Circuit by the same plaintiffs against one 
Foster was defended by the présent défendant, the Cément Tile Ma- 
chinery Company, as the maker and vendor of the machine claimed to 
inf ringe. It was held in that case that the Smith patent was not antic- 
ipated by prior patents, among which were a British patent. No. 441, to 

^^^For other cases see same topic & KBY-NIJMBBR in ail Key-Numbered Digests & Indexes 
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Day and Lampard, August 2, 1878, and patent No. 433,663 to Taylor, 
August 5, 1890; also that the Smith patent, which was for a comb;- 
nation of old éléments, disclosed invention, and that the machine used 
by Foster infringed. The decree was affirmed by the Circuit Court of 
Appeals of that circuit. Foster v. T. L. Smith Co., 157 C. C. A. 296, 
244 Fed. 946. Tlie présent défendant made a change in its machine, 
which it contends was not involved in or affected by the décision in the 
Foster Case, but followed the prior patent to Taylor in the particulars 
in question. This suit was then brought, first, to enforce against the 
défendant the decree against Foster; and, second, for a decree that 
the modified structure of défendant also infringed. The trial court 
gave the first rehef and denied the second. 249 Fed. 481. The plain- 
tiffs appealed f rom the latter. 

[1] The decree in the first suit is conclusive against the défendant 
as to the validity of the Smith patent and infringement by the machine 
it made and sold to Foster. Defendant's modified structure, howevcr, 
was not in issue in that case, and was not considered by the court, and 
the question hère is whether, in the light of the former décision, it in- 
fringes also. If the change from the Foster machine is a substan- 
tial departure from a vital élément or éléments of the patent in suit, 
or a reversion to the prior art, it cannot be said that plaintiffs' rights 
are invaded. The sustaining of a patent upon a differentiation from 
the prior art does not authorize the successful party to gather to him- 
self a monopoly of what was old when he entered the field. The prior 
Taylor patent has expired. Its disclosures are public property, and 
no range of équivalents can be accorded the Smith patent that would 
embrace them. 

[2] Roughly speaking, a mixing machine comprises a bowl or récep- 
tacle for the materials to be mixed, attached to a tiltable frame, which 
in turn is supported by and moves within a fixed, stable frame or 
yoke. As its name im])lies, the interior frame may be tilted, and there- 
by the mouth or opening of the réceptacle which it carries may be 
put in position on one side or the other of the fixed support for load- 
ing or discharging the materials. The réceptacle itself may be contin- 
uously rotated or revolved for the mixing opération, regardless of the 
position of the tilting frame. It was stat.ed in the Smith patent that the 
primary object of the invention was to provide means for tilting the 
mixing réceptacle, and further to provide a simple form of gearing 
for rotating the réceptacle itself. The claims involved in this suit and 
also in the prior suit are Nos. 16, 17, 18, 28, 30, 31, and 32. An élé- 
ment in each of the first three claims is stated as being means for 
tilting the frame to any position in the entire circle of its révolution. 
In the others it is expressed more restrictively as "means for tilting 
said frame either to the right or to the left of the loading point." In 
a sensé, plaintiffs' structure may be said to be ambidextrous. When 
the materials hâve been loaded into the réceptacle and mixed by its 
rotation, they may be discharged on either side of the machine, as may 
be convenient for the work in hand. Tlie other important feature of 
the claims in suit is the gear on the recei^tacle and the means of apply- 
ing power for rotation, whatever may be the position of the tilting 
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frame and the réceptacle. The Court of Appeals of the Seventh Cir- 
cuit very properly held that the means specifîed for tilting the tilting 
frame and for rotating the réceptacle were essential éléments of the 
Smith combination, that the prior Taylor structure was lacking in those 
respects, and therefore there was no anticipation from that direction. 

The def endant's modified structure is equally déficient in the two fea- 
tures mentioned by which Smith's was distinguished from Taylor's. 
Its tilting frame carrying the réceptacle cannot move in an entire circle 
of révolution, nor in an arc sufficient for the discharge of the mate- 
rials from the réceptacle on either side of the loading point. The dis- 
charge can be on but one side. This is not, as in the machine sold to 
Poster and involved in the former suit, due to a fashionable form of 
the réceptacle, limiting its motion, and which could be abandoned at 
pleasure, but to the essential character of the mechanical means eni- 
ployed by défendant for its rotation. In plaintiffs' structure a toothed 
rack arovmd the middle of the réceptacle is engaged by a driving pinion 
on the end of a shaft passing through a hollow trunnion. This simple 
and direct means for rotating the réceptacle does not restrain the rév- 
olution or movement of the tilting frame. But défendant employs a 
train of gears, which with the frames blocks and limits the movement 
that constitutes the distinguishing feature of plaintiffs' structure. AU 
of the éléments in plaintiffs' patent appeared in the patents to Day and 
Lampard and to Taylor, but the combination of them was held in the 
former case to be new, and to produce a new or better resuit. But de- 
fendant does not secure that resuit, nor does he employ the particular 
means specified by plaintiffs, or other means within the comparatively 
narrow range of équivalents to which plaintiffs are entitled. 

The decree is affirmed. 



KELr.OGG SWITCHIîOARD & SUITLY CO. v. DEAN ELECTRIC CO. 

(Circuit Court of Appeals, Slxlli Circuit. January 7, lUlQ.) 

No. 3011. 

1. Patents (®=>.S28 — IIakmonic Calltng Mean.s in Téléphone Sy.stems — In- 

fuingement. 

'J'he Dean patent, No. 779.5.''.:!, l'or improvenients in liarrnonic calllng 
means for use in party Une téléphone Systems, heUl not infrlnged. 

2, Patent.s <g=3l49^ — Claim.s Too Rroad — Relief on Piling Oisclaimeh. 

The owuer of a patent, if it be held In hi.s suit l'or infiingement that 
the claiuis in suit are too broad, cannot be given relief on fillng necessary 
dlsclalmer in the l'atent Office, where, if limlted to the application of the 
three first features in the patent relied upon by plalntiff, another feature 
not employed by defendant's de\^iee would still remain, while, if niade to 
inchide a construction of the t-laims in accordance with plaintiffs inter- 
prétation of the distinguishing fourth feature, relief would be inéquitable 
as converting into infringenieut acts otherwise innocent. 

Appeal from the District Court of the United States for the North- 
ern District of Ohio ; John H. Clarke, Judge. 
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Suit in equity by the Kellogg Switchboard & Supply Company 
against the Dean Electric Company. From a decree for défendant 
(231 Fed. 197), plaintiff appeals. Affirmed. 

W. Clyde Jones, of Chicago, 111., for appellant. 
F. O. Richey, of Elyria, Ohio, and Charles A. Brown, of Chicago, 
111, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. Suit for infringement of patent No. 779,533, 
January 10, 1905, to Dean, for improvements in harmonie sélective 
calling means for use in party line téléphone Systems. 

[1] In the calling de vice of the patent there is located between ex- 
tensions of the ends of an electro-magnet (vi'hose rear end is adjacent 
to one end of a permanent magnet) an armatured bel! reed, whose rear 
end is held adjacent to the other end of the permanent magnet, where- 
by the bel! is "polarized," the reed being held at rest in neutral posi- 
tion until an alternating current, selected at the central station, and of 
a frequency harmonizing with the rate of vibration of the subscriber's 
bell-reed, is impressed on the electro-magnet, whereupon the reed is 
made to vibrate alternately in opposite directions between the pôle 
pièces of the electro-magnet, causing the hammer on the outer end 
of the reed to strike the gong; the other bells on the party line [none 
of which are in harmony with the selected rate of current frequency] 
being unaffected. In practice, four différent rates of current fre- 
quency are used, viz. 16%, 33%, 50 and 66%, per second. 

Judge (now Mr. Justice) Clarke, who presided below, dismissed the 
bill for lâches in prosecution and for lack of infringement. In reach- 
ing the conclusion of noninfringement, Judge Clarke found that there 
was nothing new in the idea of Dean's harmonie sélective signaling 
System ; that ail the éléments of the combinations of the varions claims 
in suit had been before used in the same combination, to produce the 
same resuit (though perhaps not so successfully as the plaintiff ac- 
complished it) ; that the patent, if valid, should not be given a scope 
beyond the letter of the claims in suit, which, as held by the court, do 
not call for any spécial construction of reed tongue or polarized bell, 
each, however, containing as a supposed élément of novelty, a so-call- 
ed "undertune" feature, whereby the reeds are so adjusted as to be 
operated by a current of alternating frequency, corresponding, not to 
the natural rate of vibration (or pitch) of the reed, but to its rate as 
accéléra ted by the reflex action of the gong when struck; and that de- 
fendant does not employ the "undertune" feature — the operative rate 
of actuation of its bell being the natural rate of vibration of the reed 
tongue, unmodified by the action of the gong. 231 Fed. 197. 

The features of novelty and invention which plaintiff contends are 
found in the éléments of the combinations of the varions claims in suit 
(Nos. 1, 3, 5, 17, 18 and 19) are (1) a reed tongue vibrating as a whole 
and not in nodes ; (2) a hammer resiliently mounted, capable of a cer- 
tain limited f reedom of movement with respect to the reed tongue ; 
(3) the latter being positively actuated by the electro-magnet in both 



KELLOGG SWITCHBOAED & SUPPLY CO. V. DEAN ELECTRIC CO. 427 

(257 F.) 

directions, to secure vibrations in practical synclironism with the ring- 
ing current ; and (4) the latter having a rate of f requency sufficiently 
close to the natural rate of vibration of the reed to start the bell ring- 
ing, and sufficiently close to the accelerated rate occasioned by the 
kick-back of the gong to keep the bell operating — this fiexibility of the 
impressed current rate being styled the "operative range." Plaintiff 
specifically rejects the "undertune" theory. 

Passing the question of lâches in prosecution (especially in view of 
the stipulation of counsel dropping the case from the trial calendar 
subject to reinstatement), we agrée entirely with Judge Clarke's con- 
clusion of noninfringement. There was nothing new in the idea of a 
harmonie, sélective, alternating calling System, nor in the use of the 
polarized bell in connection therewith, whereby the bell reed was posi- 
tivey actuated by the electro-magnet in both directions, and for the 
purpose claimed by plaintifï for its reed. Although such bells of the 
prior art did not prove satisfactory, and were discontinued after sev- 
eral years commercial use, tliey do not impress us as merely abandoned 
experiments. In the case of one or more of them the rigidity of the 
reed tongue perhaps contrjbuted largely to lack of success. But the 
court below rightly found that the claims in suit did not call for any 
spécial construction of reed tongue or of polarized bell ; for, while the 
spécification describes a construction of the reed apparently capable of 
producing, and intended to produce, the results plaintiff claims for it, 
the claims call for the reed tongue only as "tuned," which has no re- 
lation to form. That the claims were not intended to cover the form 
of the reeds is further shown by the inclusion in a patent to Dean, 
applied for contemporaneously with the application for the patent in 
suit (and issued later), of several claims upon the spécifie form of a 
reed, corresponding to that described in the patent before us, and in- 
tended to accomplish the results plaintifï claims for that reed. Not 
only do none of the claims in suit call for a "polarized bell," except in 
that language alone, but the spécification describes the bells as "polar- 
ized by permanent magnets, as in an ordinary alternating current bell." 
There is thus no room for the application of the rule that référence 
may be made to the spécification to ascertain the characterizing fea- 
tures of an élément described in the claims only generally and indef- 
initely. 

We also agrée with Judge Clarke that a characteristic élément of 
each of the claims in suit is the "undertune" feature. Their language 
is: 

"Means at the central office for impressing upon the line ringing current of 
frequencies corresponding to such operative rates of the bells and guffKtcntly 
clone to the natural rates of the longues to start the same vlbrating." Some 
of the claims add, "from a state of rest." 

The spécification, after stating that the ringing current rates applied 
hâve "frequencies corresponding to the operative rates of vibration of 
the reed tongues," describes those operative rates as "the résultant 
of the natural pitch of the reed, as modified bv the weight of the ham- 
mer or bail, the armature, and the action of the bell gong when it is 
.struck," and as higher than the natural rate. The fact that the cur- 
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rent frequencies need only be "sufficiently close" to the operative rate 
of reed vibration "to successfully operate the bells," and "sufficiently 
close to" their natural vibration "to start them vibrating when current 
is first impressed npon the Une," does not overcome the otherwise plain 
requirement that the current frequency rate must be substantially 
higher than the natural pitch of the reed, and must correspond with its 
operative rate of vibration — making due allowance for "operative 
range." 

Ail doubt on the subject is removed by the oral testimony of the ex- 
pert vvho assisted Dean in working out the application for the patent 
in suit, to the efïect that it was then recognized that the only novel 
élément of the clainis was the "undertune" feature, although this fea- 
ture is said to hâve turned out not to be novel in fact. The device of 
the patent in suit is doubtless superior to any prier sélective, harmonie 
System ; but the patent is not of a primary character, nor is its permis- 
sible range of équivalents broad enough to include defendant's struc- 
ture. 

It is persuasively shown that defendant's System, which is operated 
under a later patent to Dean, does not use the "untertuned" reed of 
the patent in suit, in which the impressed current corresponds not to 
the natural pitch of the reed, but to its rate as increased by the action 
of the gong, but uses an "in-tuned" reed — that is to say, one designed 
to vibrate at its natural rate, and thus most effîciently, under a cur- 
rent frequency corresponding to that natural rate, such rate not being 
accelerated by striking the gong. That its bell, like plaintiff's will ac- 
tually operate under a current ranging from a few cycles below to a 
few cycles above the selected and most efficient current rate does not 
make to the contrary. 

We do not understand the proof to show that défendant bas con- 
structed or sold bells which dépend for their successful opération upon 
the use of an "undertuned" reed. We are content to rest our af- 
iirmance of the decree upon the opinion of Judge Clarke, supplemented 
by what we hâve said. 

[2] Plaintiff, hovi^ever, asks hère that, if it be held that the claims 
in suit are too broad, it be given relief on filing necessary disclaimer 
in the Patent Office. We cannot accède to this request. If limited in 
application to the first three f eatures before enumerated as relied upon 
by plaintifï, the undertune feature would still remain. If made to 
include a construction of the claims in accordance with plaintiff's in- 
terprétation of the distinguishing fourth feature (the "operative range" 
theory), such relief would be inéquitable, as converting into an in- 
fringement acts otherwise innocent, because based upon a natural 
and correct interprétation of the claims as written, especially in view 
of the proof that the patentée intended them to be so interpreted. This 
would be to broaden, not to narrow, the claim. 

The decree of the District Court is affirmed. 
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WEBER ELECTRIC CO. v. CONNECTICUT ELECTRICAL MFG. CO. 
(District Court, D. Connecticut. April 5, 1919.) 

1. Patents <®=303 — Infbingement— Pkeliminaet Injonction— Discrétion of 

COXIRT. 

The exercise of the discrétion of the trial court in passing on motion for 
preliniinary injunction in a suit for Infringement of patent does not ex- 
tend to il refusai to apply well-settled principles of law to a conceded or 
indisputable state of facts. 

2. Patents <S3=297(2) — Preliminaby Injtjnction— Peiob Adjudications. 

Where plaintiff's patents hâve been held not anticipated, valid, and In- 
frlnged in numerous prior suits, such prlor adjudications justlfy plain- 
tifC in seeking the extraordinary remedy of preliminary injunction against 
défendant, diarged with infringement, unless it raay fairly be sald that de- 
fendaut's device does not infringe the claims in suit. 

3. Patents <S=5328 — Infringement— Eleotkic Ligiit Sockets. 

Weber patents, No. 743,206, claim 4, and No. 916,812 clalm 1 for in- 
candescent electric lamp sockets, ïwld infringed by défendant, so far as 
shown by the évidence on plaintiffs motion for preliminary injunction. 

In Equity. Suit for infringement of patents by the Weber Electric 
Company against the Connecticut Electrical Manufacturing Company. 
On motion for preliminary injunction. Injunction issued. 

Frank C. Curtis, of Troy, N. Y., for plaintifî. 

Philipp, Sawyer, Rice & Kennedy, for défendant. 

THOMAS, District Judge. This is a motion for a preliminary in- 
junction in a suit for infringement of two Weber patents. No. 743,206 
and No. 916,812, for incandescent electric lamp sockets. Only claim 
4 of the first patent and claim 1 of the second patent are in issue. 

At oral argument on this motion the court suggested that its gênerai 
policy was against granting a preliminary injunction in a patent case 
where the défendant is, as hère, a responsible and substantial concern ; 
but an examination of the cases bearing upon the rights of the plaintifï 
in the circumstances of this case, and the prior adjudications respect- 
ing the claims of the patents in suit certainly justify the conclusion 
that the injunction should issue, unless the défendant is able to show 
something radically différent in the construction of its device, which 
avoids infringement or is able to make a showing of some défense 
which makes the plaintiff's right doubtful. 

The gênerai rule of law is discussed by Judge Dickinson in JEolian 
Co. V. Cunningham Piano Co. (D. C.) 244 Fed. 478, where will be 
found his conclusions after a considération of the adjudicated cases, 
and on page 479 he says : 

"The real conclusion reached in avrarding an interlocutory Injunction is 
that under ail the facts and equities so far appearing In the cause the plaln- 
tiff should be left in the undisturbed assertion of his claimed right untll it 
is determined that lus claim is groundless, subject to his llabllity to make 
good any loss thereby sustained by others. A patentée the validity of whose 
patent bas been determined by adjudication or its équivalent may invoke the 
beneflt of this rule with peculiar force. On gênerai considérations the writ 
now asked for should be granted. The only inquiry left is whether any- 
thing bas been made to appear which takes this case out of the gênerai rule." 

©=3For other cases see same toplo & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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In Underfeed Stoker Co. v. Riley (D. C.) 207 Fed. 963, on page 966, 
Judge Brown says: 

"It should be borne in mind that when a patent lias been sustained after 
a thorougli défense by compétent and diligent couusel, and whon the delend- 
ant's structure is substantially like that involved In the former litlgation in 
essential particulars, the coniplainaut should be given the benefit of such 
adjudication on an application for prellniinary Injunction, and that the bur- 
den rests upon the défendant to distinguish the cases." 

[1] The défendant urges that the discrétion of the court should not 
be exercised to restrain it f rom manufacturing and vending its device, 
as it would work a great hardship ; but the exercise of the discrétion 
of the court in passing upon a prehminary injunction does not extend 
to a refusai to apply well-settled principles of law to a conceded or in- 
disputable state of facts. 

[2] What are the conceded or indisputable facts as disclosed by the 
record hère respecting prior adjudications? Thèse patents hâve been 
in successful litigation before différent nisi prius and appellate courts 
for a period of years. The patents hâve invariably been held not an- 
ticipated, valid, and infringed. 

In Weber Electric Co. v. National Gas & Electric Fixture Co. (D. C.) 
204 Fed. 79, Judge Ray held both patents valid and infringed. This 
ruling was sustained by the Circuit Court of Appeals for the Second 
Circuit. 212 Fed. 948, 129 C. C. A. 468. 

Other adjudications respecting either one or both of the patents and 
the claims in suit may be found in Weber Electric Co. v. Union Elec- 
tric Co. (D. C.) 226 Fed. 482, and in Weber Electric Co. v. E. H. 
Freeman Electric Co. (D. C.) 253 Fed. 657, both adjudications in the 
District Court of New Jersey in the Third Circuit. 

In Weber Electric Co. v. Wirt Mfg. Co. (D. C.) 226 Fed. 481, Judge 
Dodge, in the First Circuit, held patent No. 743,206 valid and claim 4 
of the patent hère in suit infringed. 

Again the matter was before the Circuit Court of Appeals for the 
Second Circuit on an appeal from a decree of the District Court for 
the Southern District of New York in Weber Electric Co. v. Cutler- 
Hammer Mfg. Co., 256 Fed. 31, decided January 22, 1919, wherein an 
injunction was granted, which ruling the Circuit Court of Appeals 
sustained. 

In Mast, Foos & Co. v. Stover Mfg. Co., 177 U. S. 485, 489, 20 
Sup. Ct. 708, 710, 44 L. Ed. 856, Mr. Justice Brown, speaking for 
the court, said: 

"The obligation to follow the décisions of other courts in patent cases of 
course increases in p]'oportion to the number of courts which hâve passed 
upon the question, and the concordance of opinion may liave been so gênerai 
as to become a controlling authority." 

The repeated successes in the adjudicated cases seem to clearly 
bring the plaintifif within the rule and to justify the granting of the 
motion. Indeed, it would be very difficult to conceive a case where 
a plaintiff could rely with greater force upon prior adjudications to 
assert his right to an injunction pendente lite. 

In this connection Judge Hough, speaking for the Circuit Court of 
Appeals in the Cutler-Hammer Case, supra, says ; 
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"Thèse patents hâve thus for years, and until the tenu of tlie older grant 
is nearly spent, succeeded in the courts, and in the business world. They 
hâve become and are the foundatlon of a large business, in no small part 
based upon the above-recited judicial récognition, the propriety of whlch Is 
now challenged by a new défendant, who inakes and sells what is asserted to 
be no infringement, even should the scope and interprétation heretofore so 
widely given to Weber's patents be still adhered to." 

And while, as Judge Hough further says, "each succeeding défend- 
ant * * * is not estopped by previous litigations from advancing 
défenses often overruled," nevertheless this case inclines me to hold, 
as he bas held that "there are some matters which even in patent 
suits must finally cease to merit discussion." Thus far tbere can be 
no possible escape from the conclusion that the prior adjudications 
justify the plaintiff in seeking this extraordinary remedy at this stage 
of the case. 

[3] So it only remains for me to décide whether upon the évidence 
in this proceeding it may be fairly said that the defendant's structure 
does not infringe the claims hère in suit. And upon this point the 
language of the Circuit Court of Appeals in the Cutler-Hammer Case 
is helpful. They say: 

"We therefore adhère to the following fundamental flndings, vlz. that by 
January 1, 1808, Wet)er had enibodied the Invention described and clainied in 
bis earlier patent, whioh invention Is a positive locli for the engagement of 
the sleeve and cap of lanip sockets, as distinguislied from any and every 
variety of friction device." 

So, too, is the defendant's device a positive look and not a friction 
device. Claim 4 of the earlier patent reads : 

"In a device of the class described, and in comblnation a pair of members 
comprising a sheet-metal sleeve having a slotted end, and a sleeve-metal cap 
adapted to telescopically receive the slotted end of said sleeve, one of said 
members being provided with a recess, and tlie other having a corresponding- 
ly located transverse slit and the wall on one side thereof displaced to form 
a projection beveled or inclined toward said reeessed member and termlnat- 
ing abruptly at said slit, whereby said members are adapted to autoniatically 
interlock with a snap action wlien telescopically applied to each other, and 
to be released by manual compression of said slotted sleeve, substantially as 
described." 

It has been frequently held that claim 4 is entitled to a fair range of 
équivalents which includes the transfer of any structural feature with 
its function from one to another part of the device and every structural 
feature with its function is présent in the defendant's device, as called 
for by this claim. 

Claim 1 of the second patent is as f oUows ; 

"In a device of the class described ancî in comblnation, a pair of tubular, 
sheet-metal members, one adapted to telescopically receive the other, having 
mutually abutting cut-metal edges on the respective members to prevent rela- 
tive rotative niovement, and automatically interlocking means for preventing 
a telescopic movement of séparation of one member from the other said means 
permitting, without manipulation thereof, the telescopic application of the 
members to each other," 

I cannot find that the défendant avoids infringement of this claim, 
and in view of the prior adjudications discussion concerning it seems 
of no avail. The proposition is too clear to admit of argument. 
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The only real issue hère relates to the bayonet movement, and Judge 
Davis, in tlie Freeman Case, has disposed of that contention in favor 
of this plaintiff, and I am in accord with his conclusions. 

In view of the évidence there is nothing in the claim made by the 
défendant regarding lâches on the part of this plaintifif. Lâches can- 
not be fairly charged against it. 

From a careful considération of ail the évidence and arguments of 
counsel based thereon, and without attempting to answer ail the claims 
advanced, most ail of which hâve been repeatedly decided by varions 
judges adversely to the defendant's claims, I can see no escape from 
the conclusion that the plaintiff is justly entitled to the injunction 
prayed for, and it may therefore issue. 



UNTTEn RTATE.S v. ALPHA l'ORTLAND CKMKXT CO. 

(District Court, E. I). l'eimsylvania. April 3, 1919.) 

No. 4072. 

1. Jury <^:^:U(7) — J(jky Trial— .Tudcment Notwitiistaxdikg Verdict. 

Fudei' the seveiitli aineiKlment to the fédéral Constitution, prosorv 
iiig the rljïht to trial by .iury, a fédéral District Court eanuot enter judf;- 
ment nctwithstandinf? the verdict. 

2. New Trial <S=370 — Wiikn Graxted. 

If défendant corpoi-ation'.s book entries, reciting a protît on property 
sold aiiotlier eorporatioii, ,sustain a verdict for the income tax on tlu^ 
])rofit, a new ti-ial will not be granted because of the court's opinion 
tliat no ineome was îfctitally reeeived ; the entries being nierely a matter 
of bookkeeping incidenlal to a eoi'porate reorganization. 

3. New Triai- <©=3l59 — Détermination. 

Althongh the court entertains serions donbt whether évidence sustains 
verdict for go\-ennnent in action to coUect income taxes, a new trial 
will be (leaied, and .iudgment pro forma entered on the verdict, in order 
to préserve the government's rights uuder the verdict pending appeal. 

At Law. Action by the United States against the Alpha Portland 
Cément Company. Verdict for the United States, and défendant 
moves for a new trial. Rule discharged, and judgment entered on 
the verdict. 

See, also, 242 Fed. 978. 

Francis Fisher Kane, U. S. Atty., and Ernest Harvey, Asst. U. S. 
Atty., both of Philadelphia, Pa. 

William S. Furst, of Philadelphia, Pa., and Louis H. Porter, of 
New York City, for défendant. 

DICKINSON, District Judge. This case belongs to what, in the 
administration of the income tax laws, will doubtless prove to be a 
large class. The légal situation presented is, however, unique. The 
disposition which, under ail its features, it has been decided to make 
of it, is an unusual one. Because of this an explanation is in order, in 
the hope that it may afford an excuse, if not a justification, for the 

<g=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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course taken. If our System of appellate practice provided an ad- 
visory branch, as well as a substantive law and procédure branch, the 
questions involved in this case could be referred to the appellate tri- 
bunal for décision, with ail the acquired rights of both parties fully 
preserved. As it is, we knovv of no way of dealing with the case, in 
accordance with established practice, than to deal with it through the 
the power of the court to grant a new trial. A verdict had been ren- 
dered in favor of the plaintiff. This fact finding is vital to the 
plaintiff's case. It may be controlling of the judgment, or the point 
of law involved may control. 

[1] The constitutional principle declared in Slocum v. New York, 
228 U. S. 364, 33 Sup. Ct. 523, 57 L. Ed. 879, Ann. Cas. 1914D, 1029, 
dénies to the court the power to enter judgment n. o. v. Counsel 
view this also as a déniai of the power to enter judgment on a point 
of law reserved, Ordinarily, therefore, the duty of the trial court 
is either to enter judgment on the verdict, thus giving its sanction 
to the fact finding, or to grant a new trial, thereby depriving plaintifï 
of the benefit of the fact finding in its favor. When the action of 
the court is dictated by a considération of the fact merits, no légal 
injustice is donc. When, however, it is dictated wholly by the judg- 
ment of the court upon the law of the case, and a new trial is 
granted, if there is error, the harm done the party in whose favor 
the verdict was rendered may be irréparable. Exactly this situation 
is hère presented. 

[2] We think the plaintiff is entitled (for whatever value it may 
hâve) to a definite finding by this court, which is now made, that if 
an issue of fact fairly arises in this case, and is for the jury, the 
verdict should be allowed to stand undisturbed by the fact that the 
trial judge, if a member of the jury, would hâve favored a différent 
verdict. This means that, if there was no error in the law rulings 
made, the verdict would be allowed to stand. We would not exer- 
cise the power to grant a new trial because, in the judgment of the 
trial judge, the verdict was against the weight of the évidence. The 
reason for this attitude of the trial judge toward the verdict will 
later appear. Its further meaning practically is that, unless the de- 
fendant is entitled to judgment as matter of law, the verdict should 
stand. 

This really takes us back to the former stage of the case, when the 
rule for judgment was dismissed. The conditions, however, are not 
quite the same. Judgment in favor of the plaintiff was then re- 
fused. Judgment was, we think, properly refused ; but, whatever 
opinion had been entertained of the légal merits of the controversy, 
judgment would hâve been refused out of déférence to the policy of 
deciding ail questions as trial questions when they can be so ruled, 
notwithstanding the fact that they might also be decided as ques- 
tions arising out of the pleadings, imless the parties had agreed to 
the judgment entered being a final judgment. The ruling then made, 
therefore, means no more than that the questions raised were trial 
questions. Nearly ail légal reasoning is part of an artificial System. 
The results of any artificial System of logic should always be check- 
257 F.— 28 
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ed up by the test of a common-sense view of the results which hâve 
been reached, and then by the test of whether they are in accord with 
decided cases. 

L,et us attempt to apply thèse tests after first getting into our minds 
the case to which the test is to be appHed. The more broadly the 
facts are stated, the clearer is our view of them. When we at- 
tempt to go into the détails, the effect is apt to be confusing. It will 
also help if the statement of the facts is hmited to a statement of 
the substantial facts, ahhough strictly and technically some of tliem 
are not the facts. 

Thèse substantial facts are that a corporation existed, the capital of 
which it was desired to hâve increased without any fresh contribution 
of capital being made by any one. The company owned a property 
which it had bought at a price, and which was carried on its books 
as part of its assets at its cost. The property possessed what may 
be called the quality of elastic value. As such transactions are view- 
ed, it could be considered as having a value of many times what had 
been paid for it. The plan devised was to organize another com- 
pany with the desired capital, and hâve the first company sell to the 
second the property, at a valuation equal to the capital of the latter, 
which paid for the property by the issue of its stock. The two com- 
panies were then merged into the présent company, which, under the 
agreement of merger, was given the nominal capital it was planned 
to hâve, and the new company assumed ail the obligations of the old. 
What actually and in fact resulted is too obvions to require statement. 
The bookkeeping resuit was, however, very difterent. The facts thus 
manufactured and made to appear were that the second company, by 
the formai action of its board of directors and its executive officers, 
ofifered to buy of the first company the property mentioned, at a 
cash price, for real money. This offer the first company, after like 
formai corporate action, accepted. A conveyance was made on the 
basis of this considération having been paid and received. The books 
of the second company stated that it had paid actual money for the 
property. The books of the first company showed a corresponding 
receipt of the same moneys, and, in addition, showed a clear state- 
ment of the large profit which had accrued to it. In point of fact, 
at no time was a dollar handled by any one, or in sight. The facts 
were ail manufactured bookkeeping facts. The statement made is 
not technically and strictly accurate, but it présents the transaction 
as in substance it really was. 

The argument of counsel for the United States, ably and success- 
fully presented to the jury, was in efifect that when a person says he 
has received moneys by way of profit or income, and states the amount 
which he has so received, and for what he received it, and the source 
from which it came, this is évidence against him, and justifies the 
finding that what he says is true is true, and that he did receive the 
profit which he says he received. 

This argument, so far as it goes, is unanswerable, and it went far 
enough to secure this verdict, and would go far enough to sustain 
it, were it not for the fact that the mind staggers over giving sanc- 
tion to a finding that something is true which we know is not true. 
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There can be no question that the self-disserving déclarations of a 
party are évidence against himself. They are, however, only évi- 
dence, and, if self-serving, would net be évidence which he could 
offer. As évidence, it may hâve much or little weight. Generally 
speaking, no one would be satisfîed to make the finding that a man 
had made a profit merely because he said he had made a profit, even 
if he had a strong and sincère belief that he had made a profit. When, 
however, a man for his own purposes and to accomplish a certain ob- 
ject, which it is to his advantage to hâve accomplished, secures that 
advantage from the fact that he had actually made the profit which 
he said he had made, he cannot complain if afterwards, when the 
fact of profit is to his disadvantage, he is not permitted to success- 
fully deny the fact which he before asserted. 

This suggests one reason for making the statement before made 
that, if there is a fair jury question in the case, a new trial, in the 
opinion of the trial judge, should not be granted. It also suggests 
the disturbing élément which exists in the case. It is that the ques- 
tion is not wholly or quite whether there was a profit, and because of 
this income, but whether the profit or income was the kind of in- 
come which is made taxable by law. The system of income taxes 
or excise taxes, where the amount paid is measured by income re- 
ceived, whatever else may be said of it, possesses thèse claims to mer- 
it: It distributes the money burden of government equably in con- 
sonance with the money benefits which flow from it, and it exacts 
payment in a way which makes the burden the least felt. No one 
is called upon to pay unless he bas the wherewith with which to 
pay. If the law is construed with thèse grounds, indicating its pol- 
icy, in mind, we must construe the words "income received" as 
meaning actually received, and not to include something which ex- 
ists merely as a figment of the imagination. 

With this construction given to the act of Congress, the common- 
sense conclusion is that the exacted tax is not payable. Such was 
the instruction given to the jury, but, inasmuch as the moneys, the re- 
ceipt of which was sought to be taxed, had not been received, binding 
instructions to so find would seem to bave been called for. This direc- 
tion would bave been given, except for the circumstance that the receipt 
of moneys is a fact of which there was évidence in the déclarations 
of the taxpayer, and this may be the fact. The final resuit of the 
taxpayer having no money is without importance. The real question 
is whftther he received any as income. The distinction may be thus 
illustrated. A man may buy a property on spéculation, as it is termed. 
He may sell it in form and fact at a profit, and the transaction be an 
actual money transaction, and in fact everything it is in form. The 
man bas made a profit. Afterwards, within the tax year, he may re- 
gret his bargain, thinking he could make more through another sale, 
and the purchaser may resell to him at the former price. The final 
resuit is that the man bas no money out of which to pay the tax. 
It may nevertheless be said with plausibility, if not with actual truth, 
that he did make a profit. 

It was upon this distinction that the case was submitted to the jury. 
Were there in fact two sales ? The distinction, however, would seem 
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to be too fanciful to stand the test of common sensé. The vice in it 
is that there was no more justification for the one finding than the 
other, and the invitation held out to the jury to find for the plaintif! 
was based upon error. 

The case of Southern Pacific v. Lowe, 247 U. S. 330, 38 Sup. Ct. 
540, 62 L. Ed. 1142, supplies us with a sufficient test of the applica- 
tion of the adjudged cases to the instant case. Counsel for défendant 
view this as décisive of the présent case. Counsel for the United 
States read it as a case ruled upon its peculiar facts. This it un- 
doubtedly was because the opinion so states. What, however, were its 
facts? There was a directed verdict agamst the taxpayer. The judg- 
ment was reversed, so we know this direction was wrong. A proce- 
dendo, however, was awarded, and the case remitted. We are not, 
therefore, at liberty from the mère reversai to infer that binding in- 
structions should bave been given in favor of the taxpayer. 

So far counsel for the United States is right in differentiating the 
Lowe Case from the présent case. The opinion of Mr. Justice Pit- 
ney, however, states certain findings which the court had made. Some 
of thèse were made because the facts were admitted, but some were 
made upon the déductions of the court. The test fact in the Lowe 
Case was whether the accumulations sought to be taxed as dividend 
income had accrued during the tax year or during a prior period when 
it was not taxable. There, as hère, there were two corporations. 
One was the Central Pacific; the other the Southern Pacific. There, 
as hère, each had a nominal independent existence as separate and 
distinct légal entities. Their relations were such, however, that in fact 
the Southern Pacific was everything and controUed everything, al- 
lowing the Central Pacific merely sufficient funds to maintain its 
organization nominally as a corporation. The control was exercised 
through a lease and through a board of directors. A set of books 
was kept by each company, and transactions were entered as if each 
Company was independent and separate, except for the contractual 
relations between them. Thèse bookkeeping facts indicated that the 
Central Company had accumulated a surplus. During the tax year 
this surplus was distributed in the form of a dividend, which took 
the further form of a payment to the Southern Pacific. In other 
words, if the bookkeeping facts had been the real facts, the tax would 
bave been payable. What had actually been done was merely to 
make the bookkeeping entry which credited the account kept against 
the Central Company investment with the like sum received* as a 
dividend. Nothing in fact had been received at the time the divi- 
dend was declared and entered as received. 

The court reached the conclusions set forth in the opinion. 

(1) The accumulations out of which the dividend had been declared 
had accumulated before the tax year. This was admitted to be the 
fact, and is stated to be an admitted fact. 

(2) The conclusion of the court was that the fund had corne to 
the Southern Pacific before the tax year, and that the déclaration of 
the dividend worked nothing beyond the formai change from surplus 
to dividend. 
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(3) The opinion carefully notes the distinclion between the ruling 
made and the case of the rights of the ordinary stockholder in and to 
a surplus fund before and after a (hvidend has been declared and 
made payable thereout. The case of such a stockholder is dealt with 
in the subsequentlv reported case of Lynch v. Hornby, 247 U. S. 
339, 38^Sup. et. 543, 62 h- Ed. 1149. 

(4) The gênerai proposition is advanced that income which had in 
fact been received before the tax year did not become taxable because 
in mère form and appearance it was made to appear to bave been 
received during the tax year. 

(5) The décision made was based upon the facts that the two com- 
panies, although they had each a formai existence as separate en- 
tities were in actual fact one organization, and that the fund which 
in form and as a bookkeeping fact came to the Southern Pacific dur- 
ing the tax year had in actual fact been in its hands before the tax 
year, and although in form the fund belonged to it only as a dividend 
received during the year, the fact was the fund had belonged to it 
before the tax year. 

(6) The bookkeeping facts are stated to be not controUing of the 
real facts. 

(7) A surplus fund which is made up of accumulations is stated 
not to differ from accretions in value of assets. 

It is doubtless true, as counsel for the United States contend, that 
the Lowe Case may be distinguished from the instant case. The dis- 
tinction, however, is based upon différences which are more formai 
than substantial. If, in the présent case, the jury had been directed 
to flnd the verdict which they did find, the Lowe Case would com- 
mand us to grant a new trial. What the jury found was an ultimate 
fact in each case. In the Lowe Case, the evidentiary facts were ad- 
mitted ; hère, although not formally admitted, they are not in con- 
troversy. The court there drew its own conclusion from the evi- 
dentiary facts. How can we refuse to draw a like conclusion? This 
would ordinarily impose the duty of making absolute the rule for a 
new trial. To make this disposition of the case would resuit in de- 
priving the United States and its counsel of the fruits of a trial vie- 
tory of which they should not lightly be deprived, and if the con- 
clusion indicated is wrong would be an injustice to them. 

[3] We bave, therefore, after much hésitation, decided to pro 
forma refuse the motion for a new trial and enter judgment on the 
verdict. This will hold the fact situation as it is until the law of the 
case can be finally determined. This, it is true,.is at the expense of 
referring the questions involved — the statement of which we leave 
to counsel — to the appellate tribunal, the décision of which, in the 
first instance, we would ordinarily not be justified in evading. The 
resuit of the trial, however, is such that whatever judgment is enter- 
ed will to ail practical intents and purposes be a final judgment. 

The question of the allowance of interest, we understand, has been 
withdrawn, and has therefore not been discussed. 

Rule for new trial discharged, and judgment is entered on the 
verdict in favor of the plaintifï. 
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THE JASON. THE HESPEROS. THE HAMTLTON. 
(District Court, E. D. Virginia. Aprll 23, 1919.) 

1. COLT.TSION lS=>71(3) ANCHORED VKSSEI.S — IMPE0P3B Anoiiorage. 

A t'oUision between tlie steamsliips Jason and Hesperos, auchored irt 
James river off Newport News, held due solely to tlie fault of the Hesper- 
os, whicli, coming later, was bourid to give tlie otlier ample searooin, 
and did so at first, but anchored so insecurely tliat slie dragged her 
ancliors in a storm, and, although she drifted witliin a sliip's length of 
the Jason tliree liours before the collision, and could hâve moved to a 
safe distance, did not, and when the wind increased was driven against 
the other vessel. 

2. Salvage ®=3.34 — Beaching Sinking Steamship — Amount of Award. 

A tug lield entitled to a salvage award of $1.5,000 for safely beaching a 
steamship, which was in a sinking condition from collision in a harbor 
at night in a storm ; the service re<iuiring some seven hours, and the 
value of the tug being $75,000, and of the ship and cargo $3,600,000. 

In Admiralty. Suit for collision by the Jason Navigation Steam- 
ship Company against the steamship Hesperos, and suit by the tug 
Hamilton against the steamship Jason for salvage. Decree for both 
libelants. 

Hughes, Vandeventer & Eggleston, of Norfolk, Va., for the Jason. 
Hughes, Little & Seawell, of Norfolk, Va., for the Hesperos. 
Lewis, Adler & L,aws, of Philadelphia, Pa., and John W. Oast, Jr., 
of Norfolk, Va., for cargo owners and insurers. 

Edward R. Baird, Jr., of Norfolk, Va., for the Hamilton. 

WAD'DHvL, District Judge. This case involves a collision between 
the steamship Jason and the steamship Hesperos, that occurred about 
9:30 on the evening of June 12, 1918, in the harbor of Newport News, 
slightly westerly of the Warwick Machine Company pier. 

The original libel was filed by the Jason Navigation Steamship Com- 
pany against the Hesperos, and was twice amended, and Alexander 
Sprunt & Son and the American Smelting & Refining Company, and 
the Underwriters, the owners and insurers of the cargo filed their 
pétitions asserting large claims against the Hesperos for loss and dam- 
age to the cargo sustained in the collision. Subsequently the steam 
tug Hamilton libeled the Jason to recover for salvage services ren- 
dered in connection with salving her after the collision, and by consent 
the testimony was taken and the combined causes heard together. 

[1] The Jason, a large American steamship, 324.2 feet long, 40 
feet beam, 25 feet depth, gross tonnage 2,551, on Saturday, the 8th day 
of June, 1918, about 3 :30 p. m., came to anchor in the harbor of New- 
port News, and on the following Tuesday, about 8:35 a. m., the Nor- 
wegian steamship Hesperos, 389.8 long, 54.1 beam, 24.6 depth, gross 
tonnage 4,141, also anchored above and to the westward of the Jason. 
Both ships were brought in by duly licensed Virginia pilots, and in 
locating the Hesperos, the ship coming last to anchor, and charged with 
the duty of affording proper berth room to the Jason, due allowance 
was made of some three ship's lengths, or 1,100 to 1,200 feet. 

^;:::5Fûr other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The collision between the ships occurred substantially under the fol- 
lowing circiimstances : On the evening of the 12th of June a storm 
of some proportions set in, commencing about 3 o'clock, and, as shown 
by the Weather Bureau report at Norfolk, the wind blew at différent 
velocities, as follows : At 4 o'clock, 31 miles; at 5 o'clock, 27 miles; 
at 6 o'clock, 24 miles ; at 7 o'clock, 18 miles ; at 8 o'clock, 17 miles ; 
and from 8:59 to 9:09, 18 miles; from 9:10 to 9:14, 20 miles; 
9:15 to 9:27, 19 miles; 9:27 to 9:29, 44 miles; 9:29 to 9:30, 68 
miles; 9:30 to 9:37, 60 miles; 9:37 to 9:38, 58 miles; 9:38 to 9:39, 
48 miles; 9:39 to 9:41, 35 miles; and at 9:43, 26 miles. During the 
evening, between 3 and 6 o'clock, libelant charges that the Hesperos' 
anchor dragged from time to time, until the ships at 6:30 were within 
a ship's length of each other, and approximately at 9 :30, on the height 
of the storm, they came into collision, causing serions damage and 
injury to the Jason and her cargo, from the effects of which she had 
to be promptly beached. 

Many of the incidents usually in dispute in a collision of this sort, 
such as the location of the ships, the time of anchorage, the vessel 
charged with the burden of providing proper berth space, and the 
prevalence and intensity of the storm, are not seriously controverted 
hère. The case turns almost entirely upon the correct détermination of 
the fact of which of the two vessels, if either, actually dragged anchor, 
whether both vessels were properly anchored, and whether the acci- 
dent was inévitable or not. 

The Jason insists not only that the Hesperos dragged her anchor 
from time to time, between 3 and 6 :30 o'clock on the evening in ques- 
tion, as well as at the time of the accident, but that she was in fault, in 
that she failed to hâve out her port as well as her starboard anchor in 
time to avert the collision, and especially that she was négligent in 
the manner of paying out her anchor chains during the evening pre- 
ceding the collision ; whereas, the Hesperos says that her anchor did 
not drag, that she had out ample chain, that the same was paid out in 
a seamanlike manner, that the anchor of the Jason, and not that of 
the Hesperos, dragged, and that the accident, so far as the Hesperos 
was concerned, was inévitable. 

The correct solution of thèse issues will be conclusive of this case, 
assuming the accident not to hâve been inévitable, as claimed by the 
Hesperos. 

I. Considération will be first given to the anchorage and movements 
of the Hesperos before and at the time of the collision. On the eve- 
ning of the occurrence, the master of the Hesperos and her first 
officer were both ashore, having been away since the preceding day. 
They returned to the ship about 6:30 that evening. On their return 
they admit seeing the Hesperos within a ship's length of the Jason, 
and, as they claim, in the same position in which she had been from 
the time of her original anchorage. They did not personally know 
of the dragging of the anchor, as it occurred, if at ail, during their 
absence ; but they stoutly maintain that there had been no change in 
the position of the ship since she first came to anchor. The Hesperos 
at 3 o'clock had her starboard anchor on 30 fathoms of chain, and 
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15 fathoms more was paid out about 4 o'clock, and a further 15 
f athoms, making 60 fathoms, on the starboard anchor, and at 6 :50 the 
port anchor was dropped on 13 fathoms of chain. On the coming 
of the squall, 25 fathoms additional was paid out on the starboard 
anchor, making a total of 85 fathoms, and 47 fathoms on the port 
chain, making 60 fathom-S altogether. 

The libelant insists that the Hesperos should hâve had out both 
anchors ; that one anchor was not sufficient to protect a ship of her 
size, light, in the winds liable to occur at that season of the year in 
the harbor of Newport News, and moreover say that the paying out 
of the anchor chain, especially that of the port anchor, admittedly 
was donc so unscientifically as to afford no additional and sufficient 
protection to hold the ship, and that before the anchor was dropped 
the ship should bave been eased up, and the anchor chain let out grad- 
ually, instead of running the same out ail at once, causing it to coil on 
the bottom; that the method pnrsued tended to break the hold of the 
original anchorage, and, instead of holding the ship, to bring her up 
with a jerk, and also to foui her port anchor. 

The Hesperos, during the time she is alleged to bave dragged her 
anchor, between 3 and 6:30 o'clock, was in charge of her second and 
third officers ; the second officer being a young man, 26 years of 
âge, without a mate's license. 

The testimony strongly tends to support the view that the anchor 
chain of the Hesperos was improperly paid out. The libelant's tes- 
timony in this respect is controverted, but the weight of the évidence 
preponderates in favor of the libelant. It comes from navigators of 
large expérience and of a high order of intelligence, including Capt. 
John G. Quimby, a prominent naval officer, who testified as f ollows : 

"Q. Captain, assumliii; that the steamer Hesperos was lying in the Jatnes 
river, abreast of, and about ofE and about a quarter of a mile offshore from, 
the Warwiel< Machine Company pier, a little above the pier, on ,Tune 12, 1918, 
in about 20 feet of water ; she was liiiht, drawing 12.G forward, 14 feet aft : at 
that time she was anchored in 20 feet of water; about 4 o'cloclv in the after- 
noon of that day those in charge of tlie Hesperos paid out 1.3 fathoms addi- 
tional chain ; the wind at the time was blowing somewhere between 31 and 
32 miles an hour, and the tide ebbini; ; tliat chain was paid out in sueh a 
nianner, she being aufhored on the starboard anchor, that the vessel fell 
liaek, and came up with a jerk : Will you state whetlier or not in your opinion 
that was the proper and seamanlilve manner to pay ont chain. A. It was not : 
danger of parting the chain and breaUing the anchor out of the mud ; it is 
not the proper way to do it. * * * 

"Q. Assuming that after that 13 fathoms had been dropped in the water 
on the port anchor, as I hâve described, later on during the squall, which 
occurred about 9:30 p. m., those in charge of the Hesperos paid out 40 addi- 
tional fathoms on the starboard anchor, and siniultaneously 47 additional 
fathoms on the port anchor, giving the starboard anchor a total of 85 fathoms, 
and the port anchor a total of 60 fathoms : AVas there any time that port 
anchor had any holding power? A. There was not. Those anchors were 
dropped in a horizontal distance of 45 fathoms apart, and with 85 fathoms on 
the starboard chain, and 60 on the port chain, there was 20 fathoms some- 
where of slack chain on the port chain. 

"Q. So at no time, from the time the 13 fathoms was dropped in the 
water until îhe 65 was dropped on the port and 85 on the starboard, was 
the port chain faut; that is correctî A. Yes, sir; and 20 fathoms on the 
bottom coiled round the anchor." 
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Regardless, however, of the paying out of the anchor chain, the 
court is convinced that the évidence establishes the fact that between 
the hours of 3 and 6:30 p. m., the ïlesperos did drag her anchor from 
her original anchorage to within a ship's length of the Jason, the vessel 
she was required to give proper berth room to. The officers and 
crew of the Jason testify to this fact, and the naval gun crew from the 
Hesperos, several in number, corroborate it, and it is not Inconsistent 
with some of the testimony from the Hesperos. The master and 
chief oflîcer of the latter ship say, npon rcturning at 6:30 p. m., 
that the two vessels were a ship's length apart. This strongly sus- 
tains the libelant's contention as to the ship having dragged, assum- 
ing them to hâve been originally anchored a distance of from 1,100 
to 1,200 feet apart, as the court thinks the testimony indisputably es- 
tablishes. 

This présents the question of whether the burdened vessel pro- 
vided and maintained a pro]3er anchorage. If she did not, and that 
brought about the collision, she is liablc for damages growing out of 
her neglect. Unquestionably, a ship's length between the two vessels 
was an unsafe distance originally to hâve allowed the vessels to be in 
after coming to anchor. The évidence conclusively establishes that 
the vessels were originally anchored at the proper distance, and on 
the evening of the collision that the Hesperos dragged, as claimed by 
the libelant, until she was within a ship's length of the Jason, and 
that for a period of 3 hours prior to the collision she was allowed to 
be and remain in this dangerous proximity to the vessel she was 
charged with the duly of keeping clear of, in the présence of an 
impending storm. During thèse 3 hours, ample time was afforded 
the Hesperos to bave moved back to the place from which she had 
drifted, or other safe anchorage, and if her navigators chose not to 
do so, and to rely upon placing out the port anchor, which failed to 
hold the ship, upon the storm increasing in volume, as it did, Zy^ hours 
later, she, and not the Jason, should bear the burden therefor. Had 
both her anchors, instead of one, been out, it is probable that the 
dragging between 3 and 6:30 o'clock would not hâve occurred, and, 
indeed, had one witli sufficient chain been out, she would probably 
hâve ridden out the storm and the disaster been averted. The Hesperos 
cannot escape responsibility, having crowdcd the anchorage of the 
Jason, by merely attempting while in the position mentioned, to length- 
en the anchor chain. The vessels were then in too close proximity 
for safety, and had been allowed so to rcmain for more than three 
hours, and hence she cannot esca]ie liability for ineffectively attempt- 
ing to strengthen the anchor chain. The burdened vessel ought to 
hâve moved away, or at least in sonic effective way to bave guarded 
against disaster of the character in question, reasonably to hâve been 
anticipated. 

II. The court does not concur with the view that the Jason dragged 
her anchor. On the contrary, the testimony is entirely clear that she 
did not, and that her berth was fouled by the Hesperos dragging into 
her. 
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III. The Hesperos interposed the défense of inévitable accident; 
that is to say, that the coUision could not hâve been avoided by the 
exercise of proper prudence and care on her part, and that the same 
was unavoidable. This défense will not avail the Flesperos for two 
reasons: First, she îs not in a position to interpose the same, as 
she was not only not free from fault, but responsible for bringing 
about the collision ; second, the facts demonstrate that the collision 
could and would hâve been provided against by the exercise of pru- 
dence and care on the part of the navigators of the Hesperos. She 
was a large vessel, in an exposed, crowded harbor, light. She was 
warned of the danger of such a situation, and good seamanship re- 
quired that she should bave taken no risks in placing her anchors, or 
in the manner and method of paying out the same, The storm was 
violent, it is true, for a little while, but not seriously so for over 2 
minutes. Admonition of approaching bad weather had been évident. 
The wind was at intervais increasing in velocity during the evening. 
Indications of a threatened thunder storm were apparent to ex- 
perienced persons. The velocity of the wind was not especially 
strong for more than about 10 minutes, and very high for about a 
minute, and could bave been reasonably anticipated, and its conse- 
cjuences safeguarded against by the proper handling of the vessel. 
The Severn (D. C) 113 Fed. 578; The Terje Viken-Bavaria (D. C) 
212 Fed. 1020, The Bertha-Athanasios (D. C.) 244 Fed. 319. 

It is true several other vessels dragged anchor about the same time ; 
but the great body of shipping found no difficulty in procuring entire se- 
curity, as would also the Hesperos, if she had been properly anchored, 
or exercised ordinary care and nautical skill, after her navigator's at- 
tention had been drawn to the weakness of its anchorage. Had both 
vessels remained in their original anchorage, there would bave been no 
collision ; and had the Hesperos placed out both anchors, on proper 
anchor chains, there would not bave been, nor should there hâve been, 
danger, if she had discharged her duty by moving to a safe distance, 
after her dangerous proximity to the Jason was apparent, more than 
3 hours before the disaster. 

The conclusion of the court is that the Hesperos should he held 
solely responsible for the collision. 

[2] This leaves for considération only the question of salvage, 
presented by the suit filed for that purpose, and heard along with the 
main or collision case. The facts in connection with the claim are 
briefly thèse : 

The Hamilton is a large and powerful harbor tug, 74 feet long, 
17.2 feet beam, and of 200 horse power, with a crew of seven officers 
and men. In the early afternoon of the collision, she had been en- 
gaged in assisting coaling the Jason, and after die collision, about 
10 :45 p, m., in response to urgent calls for help from the Jason, which 
had been most seriously damaged, promptly went to her assistance. 
The Jason was badly broken and eut into on the port side about and 
beîow the water line, and when the Hamilton arrived she was in 52 
feet of water, and taking in water rapidly, especially in her first and 



THE JASON 443 

(257 P.) 

second holds. She was listed slightly to starboard, and it was of 
the utmost importance to beach her, in order to save the ship and 
cargo, especially the latter, which consisted mainly of 8,750 baies of 
cotton, and a large quantity of saltpeter, and some steel. The Ham- 
ilton assisted in raising the anchor of the Jason, and then made fast 
to her starboard bow, first securing a portion of the deck cargo of 
cotton, so that it could not shift over and onto the tug. She then 
turned the bow of the ship inshore, and succeeded about 12:15 
a. m. in beaching her in 14 feet of water at the Jason's bow. The 
ship was thus made safe, though considérable water damage had 
been and was sustained by the cargo. The Hamilton took two ladies, 
the wife and mother-in-law of the first officer, off the ship, and 
subsequently carried the latter ashore with a view of finding the 
ship's master, who was not on board. The tug spent an hour in that 
effort, and then returned to the ship, stood by, and remained with her 
until 5 :30 in the morning, when it was discharged from further service. 

The tug was valued at $75,000, and was under charter hire at $3,900 
per month. The Jason and her cargo were very valuable ; the ship 
worth considerably more than $1,000,000, and the cargo at least $2,- 
600,000. 

That the Hamilton is entitled to a salvage award cannot be seriously 
questioned. It is true the service was rendered in the harbor, and 
the claim to salvage may not be of the highest order ; but libelant's 
rights as a salvor should be respected, and a reasonable sum allowed. 
The danger to the tug and its crew was probably not very great, though 
there was some in attempting to handle this large ship in the then 
weather conditions. A violent storm had shortly preceded the service, 
and during its rendition the wind was quite high, blowing some 24 
miles an hour. There was necessarily risk in such a situation, taking 
into account the relative sizes of the two vessels, aside from the ap- 
préciable danger of the deck cargo breaking loose and falling upon the 
tug, if the ship listed further to starboard. 

The value of the tug was considérable, and that of the salved prop- 
erty very large. The service was skillfully and successfully rendered 
when time was exceedingly urgent, and when no other help responded 
to the Jason's call, assuming it was possible to secure the same in the 
then disturbed condition of shipping in the harbor. The court feels, 
having due regard to the éléments properly entering into an allowance 
of this character, that the sum of $15,000 would be a proper award 
to make, and a decree for that amount will accordingly be entered. 
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UNITED STAÏES v. LOEWBNTHATi. 

(District Court, N. D. Ohlo, E. D. AprU 24, 1919.) 

No. 4283. 

1. PoisoTis <®=»2 — Haebison Nahcotio Act. 

Harrlson Narcotlc Act, §§ 1, 2 (Comp. St. §§ 6287g, 6287h), are constl- 
tutional. 

2. Indictment and Infoemation <@=>111(1) — ^Negativing Exceptions — ^Habm- 

soN Naecotic Act. 

Under Rev. St. § 1025 (Comp. St. § 1691), providing that defects ot 
form, not prejudiclng défendant, shall not invalidate indietments, and 
Harrison Narcotic Act, § 8 (Comp. St. § 6287n), relative to negativing ex- 
ceptions in an indictment, an indictment under sections 1 and 2 of the 
Harrison Act (sections 6287g, 62871i) need not négative exceptions in those 
sections. 

3. Indictment and Information ©=»71, 125(3) — Habkison Naecotic Act. 

Indictment under Harrison Narcotic Act, §§ 1, 2 (Comp. St. §§ 6287g, 
62S7h), cliarglng accused with dealing In forbldden drugs without having 
•egistered and paid tlie spécial tax, held not bad for dupliclty, or because 
vague, indefinite, and uncertain. 

Moritz Loewenthal was indicted under the Harrison Narcotic Act. 
On demurrer to indictment, and motion to quash certain counts. Over- 

ruled. 

E. S. Wertz, U. S. Atty., of Cleveland, Ohio, Joseph C. Breitenstern, 
Asst. U. S. Dist. Atty., of Cleveland, Ohio, and Chas. H. Isbell, Asst. 
U. S. Dist. Atty, of Akron, Ohio. 

W. H. Boyd and Cary R. Alburn, both of Cleveland, Ohio, for de- 
fendant. 

WESTE NHA VER, District Judge. [1] Upon a demurrer the con- 
stitutionality of the Harrison Narcotic Act (Act Dec. 17, 1914, c. 1, 38 
Stat. 785 [Comp. St. §§ 6287g-6287q]) is raised. This proposition is 
ruled by United States v. Jin Fuey Moy, 241 U. S. 394, 36 Sup. Ct. 
658, 60 D. Ed. 1061, Ann. Cas. 1917D, 854, United States v. Doremus, 

249 U. S. 86, 39 Sup. Ct. 214, 63 L. Ed. , and Webb et al. v. United 

States, 249 U. S. 96, 39 Sup. Ct. 217, 63 L. Ed. , both decided by the 

United States Suprême Court March 3, 1919. 

[2] Upon argument it is urged that the indictment is insufficient, 
in that ail the exceptions contained in sections 1 and 2 of the act are 
not negatived. Section 1025, United States Revised Statutes (Comp. 
St. § 1691), provides that no indictment shall be deenied insufficient by 
reason of any defect or imperfection in matter of form only which will 
not tend to the préjudice of the défendant. It has frequently been held 
that an indictment is sufficient if it charges the substance of the offense. 
Section 8 of the Harrison Narcotic Dxug Act provides that in any 
indictment under the act it shall not be necessary to négative the ex- 
ceptions. This language is so phrased that the contention has been 
made that it is limited to the exceptions contained in section 8. So far 
as considered by the courts, a broader interprétation has been given 
thereto, and indietments in the form of this one hâve been frequently 
held to be good. Fyke v. United States (5 C. C. A.) 254 Fed. 225, 
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C. C. A. , syllabus 4; décision of Thomson, District Judge, in 

United States v. Brun, November 20, 1918, submitted in manuscript 
(jury trial, no opinion). I am of opinion that this objection is not sus- 
tained. 

[3] The motion to quash counts 12, 13, 14, 15, 16, 17, 18, 19, 20, 
21, 22, and 26, is based on the proposition that they are bad for duplici- 
ty, inasmuch as it is asserted that two offenses are charged in each 
count thereof, and that the counts are vague, indefinite, and uncertain. 

Défendant is charged with deahng in the forbidden drugs without 
having registered and paid the spécial tax required by law. The sub- 
stance of the offense consists in dealing in thèse drugs, and, in my 
opinion, two offenses are not alleged, and thèse counts are not vague, 
indefinite, and uncertain because of the allégation that défendant does 
not register and pay the spécial tax. 

The demurrer and motion to quash will both be overruled. An ex- 
ception will be noted on behalf of défendant. 



In re CONNECTICUT P.RASS & MFC. CORPORATION. 

(District Court, D. Conuecticut. April 3, 1019.) 

No. 4006. 

1. BaNKRUPTOY <@::=02 — INVOLUKTARY PETITION— FailUKE TO PliOSFXUTE. 

Invohintary bankruptcy pétition niijjht be disniissed for lâches in pros- 
ecutlon, wliere crcdltors did iiotliius for six months, except obtain per- 
mission to amend pétition. 

2. BANKRUrTCY <g=:3ll CoURTS— 'NaTURK. 

A court of bankruptcy is a <'ourt of equlty. 

3. Eqdiïy <®3='3e3— DisjiissAL— Time. 

Motion to dlsmiss, made in sood failli and raising substantial issues 
vitally affecting the nierits, niay be entertalned by court of equity at any 
time within a reasonable period. 

4. Bankruptcy ®=392 — Ixvolunatry — Motion to Dis.misk. 

P'nder Bankruptcy Act July 1, 1898. § 18b (Coinp. St. § 9602), author- 
izins creditors to plead to pétition within flve days after return day, and 
section f)9f (section 9(i4."3) providina; that creditors other tban original peli- 
tioners may file answer at any finie, a motion to disiniss iiivoluiitary pé- 
tition is not too late, because inade more than flve days after return day. 

5. Bankruptcy <®=392 — Motion to Dismiss — Vérification. 

Bankruptcy Act .Ttdy 1, 1898, § ISc! (Comp. St. § 9(;()2), ref]uirliig vérifica- 
tion of plcadiiiKS setting up matters of fact, is iiuiiiiilicable to motion to 
disniiss an involuntary pétition made imder equity rnle 29 (198 Fed, xxvi, 
11.5 C. C. A. xxvi), re(iuiring défenses on matters of law previously made 
by demurrer to be raised by motion. 

6. Bankruptcy (©=61 — Act of Bankruptcy — Equitable Receivbrsiiip. 

A debtor, by adniitting allégations of bill requesting an équitable re- 
cel versliii) aiui alleging debtor's insolvcuicy, does uot thereby commit an 
act of bankruptcy. 

7. Bankruptcy i®=:o81(.'J) — Pleading— Insolvency. 

Involuntary bankruiitcy pétition, alleging that debtor was insolvent, is 
insufficieut, because pleading a conclusion. 

(gz^For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexer 
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In Bankruptcy. In the matter of the Connecticut Brass & Manufac- 
turing Corporation, alleged bankrupt. On motion to dismiss an in- 
voluntary pétition. Motion granted. 

Carmody, Monagan & L,arkin, of Waterbury, Conn., for receiver. 

Bronson, Lewis & Hart, of Waterbury, Conn., for petitioning cred- 
itors. 

Allan K. Smith, of Hartford, Conn., for the United States. 

Cummings & L,ockwood, of Stamford, Conn., for noteholders' com- 
mittee. 

Rosenberg & Bail, of New York City, for certain creditors. 

THOMiAS, District Judge. In the suit of Equitable Trust Co. of 
New York v. Connecticut Brass & Manufacturing Corporation of Wa- 
terbury, Conn., now pending in this court, receivers were appointed for 
the défendant corporation on September 5, 1918. The suit in this court 
is ancillary to the suit in equity between the same parties pending in 
the fédéral court in Delaware, and by a decree in that court it appears 
that receivers were duly appointed and qualified. The bill, answer, 
and decree in the Delaware suit are part of the file in this suit. 

In the suit pending hère the bill allèges that practically ail of the 
assets of the défendant corporation, worth at a fair valuation $1,700,- 
000, are located in this district, and that nearly ail of its business is 
carried on hère. It is further alleged that the corporation bas assets 
of about $1,700,000, and that its liabilities amount in ail to $1,265,000, 
consisting of notes amounting to $565,000 and a gênerai indebtedness 
of about $700,000, so that f rom the face of the bill it appears that the 
assets are $435,000 more than the liabilities and that the corporation 
is solvent. It is further alleged that certain of the defendant's cred- 
itors are pressing for immédiate payment of their respective claims, 
and are likely to bring suit against the défendant, to attach its proper- 
ty and to cause its property to be sold in satisfaction of such judg- 
ments. 

The défendant corporation filed its answer, admitted the allégations 
of the bill, and joined in the application for the appointment of the re- 
ceivers, and pursuant thereto receivers in equity were appointed. The 
receivers were authorized to conduct the business, and hâve conducted 
it as a going concern in an endeavor to conserve the assets, préserve 
the estate, and eventually to turn it back to the stockholders, after sat- 
isfying its indebtedness. 

On September 14, 1918, certain creditors filed an involuntary péti- 
tion in bankruptcy against this respondent in which pétition they rep- 
resented as f ollows : 

"That said the Connecticut Brass & Manufacturing Company Is Insolvent, 
and wUhla four months next preceding the date of this pétition said the Con- 
necticut Brass & Manufacturing Company committed an act of bankruptcy, 
in that It did heretofore, to wit, on the 4th day of September, 1918, being in- 
solvent, apply for a receiver of its property and because of insolvency a 
receiver was appointed by the United States District Court for the District 
of Connecticut, wliich said receiver, because of said insolvency, was put in 
charge of the property of the corporation in the state of Connecticut, in an 
action brought by the Equitable Trust Company of New York against said 
the Connecticut Brass & Manufacturing Corporation, in which action aucil- 
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lary proceedings are now pending in said United States District Court for 
tlie District of Connecticut. ïlie défendant adniitted tlie averments contain- 
ed In said bill and complaint in said action, and joined in said application 
for tlie appointnient of said receiver, and on said 4tli day of Septembcr ono 
William H. Coverdale, of the clty and state of Kew York, wlio had been ap- 
pointed receiver of the property, income, and assets of said the Connecticut 
Rrass & Manufacturing Corporation by the District Court of the United 
States for the District of Delaware, was appointed ancillary receiver by the 
District Court of the United States for the District of Connecticut." 

No proceedings were taken by the petitioning creditors after said pé- 
tition was filed, but the alleged bankrupt on the 23d of September, 1918, 
filed its answer to said pétition, in which it denied ail the allégations 
contained in the pétition. On Marcli 11, 1919, counsel appeared be- 
fore the court, and the hearing on the involuntary pétition was assign- 
ed for April 1, 1919. On March 26, 1919, counsel representing note- 
holders' and creditors' protective committee and an individual créd- 
iter appeared, and on March 29, 1919, filed a motion to dismiss the in- 
voluntary pétition in bankruptcy against the respondent, on the ground : 

"That said pétition on its face does not state any facts upon which an ad- 
judication in bankruptcy could be granted lierein. The ground upon which 
the involuntary pétition is filed is the appointnient of a receiver in a suit in 
equity in the above court. We refer to and inake a part of this motion, the 
same as if hère set forth, the bill of complaint in the said suit in which the 
Equitable Trust Company of New York is complainant and the Connecticut 
Brass & Manufacturing Company Is défendant, said bill of complaint havlng 
been flled In this court on September 4, 1018, and being a part of the records 
of this court, and, as aiipears from the face of the said bill in equity in said 
suit just referred to, and by examination of said bill, it afflrniatively appears 
that no act of bankruptcy bas been comniltted, as we respectfully contend, by 
the alleged bankrupt." 

On October 3, 1918, the petitioning creditors moved for permission 
to amend the bankruptcy pétition which motion was, on said day, 
granted, but counsel for the petitioning creditors failed to avail them- 
selves of the opportunity thus afforded them to file said amendment, so 
that the présent motion to dismiss is addressed to the original pétition 
quoted supra. 

[1] The court might properly dismiss this pétition on the ground of 
lâches and failure to prosecute, but as substantial questions are hère 
presented, which ought to be considered and decided, I hâve concluded 
not to pass on the question of lâches further than to make the above 
suggestion. 

[2-4] This motion is made pursuant to the provisions of equity rule 
29 (198 Fed. xxvi, 115 C. C. A. xxvi), which, so far as is hère per- 
tinent, provides: 

"Every défense in point of law arising upon the face of the bill, whether 
for mlsjoinder, nonjoinder, or insutflciency of fact to eonstitute a valid cause 
of action in equity, which might heretofore liave been made by demurrer 
or plea, shall be made by motion to dismiss, or in the answer." 

This rule is applicable hère and is properly before the court, but 
objection is made by the petitioning creditors that under section 18b of 
the act (Act July 1, 1898, c. 541, 30 Stat. 551 [Comp. St. § 9602]), the 
creditors must appear and plead within five days after the return day, 
and that, having failed to do so, this motion cannot be entertained. The 
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answer to this objection is simple. A court of bankruptcy is a court of 
equity, and in the equity court a motion to dismiss, made in good faith 
and raising substantial questions vitally affecting the merits, may be en- 
tertained by the court at any time within a reasonable time, and may be 
made even on its own motion. And further, if section 59f (section 
9643) is read in connection with section 18b, it is clear that there is no 
merit in the objection made by the petitioning treditors. Collier on 
Bankruptcy (lOth Ed.) 424, 425, 433, 779, 780, 781, 782. 

[5] Objection is further made that, as the motion sets forth facts, 
it should be verified under oath, as provided in section 18c. The an- 
swer to this claim is that the motion to dismiss under rule 29 is in lieu 
of a demurrer, and sets forth no facts, but raises only a question of 
law, as was formerly raised by a demurrer. 

The preliminary objections having been answered adversely to the 
petitioning creditors, the only remaining question is as to the merits of 
the question of law presented by this motion. 

[6] The argument of the petitioning creditors against the motion 
resolved itself into the proposition that, as the alleged bankrupt had 
joined in the application for the appointment of the receivers, and had 
admitted in its answer the allégations of the bill of complaint, such 
conduct is tantamount to applying for a receiver under the Bankrupt- 
cy Act, and numerous cases are cited to support this proposition. 

A further reason advanced against the granting of the motion is 
based on the claim that the allégations set forth in the involuntary pé- 
tition, and quoted supra, are sufficient to bring the petitioners within 
the meaning of the Bankruptcy Act. We will dispose of thèse conten- 
tions in their order. 

In support of the first proposition counsel cite and rely upon the 
following cases: In re Spalding, 139 Fed. 244, 71 C. C. A. 370; In re 
Pickens Mfg. Co. (D. C.) 158 Fed. 894; In re Maplecroft Mills (D. 
C.) 218 Fed. 659; Exploration Mercantile Co. v. Pacific Hardware & 
Steel Co., 177 Fed. 825, 101 C. C. A. 39; Dovle-Kidd Dry Goods Co. 
V. Sadler-Lusk Trading Co. (D. C.) 206 Fed. 813. 

An examination of ail of thèse cases shows that the décisions there 
reached were based upon an allégation of insolvency, or it appeared 
that the person or corporation was insolvent, and for that reason joined 
in the application for the appointment of a receiver. None of the cases 
cited are cases involving an équitable receivership, where it appears 
on the face of the bill that the assets are in excess of liabilities. The 
cases cited and relied upon in support of the petitioning creditors' ar- 
gument are not opposite to the case at bar. 

Hère we hâve an équitable receivership, which is intended to avert 
insolvency. The allégations in the bill show, not insolvency, but solv- 
ency. It would be going too far to say that a solvent corporation, 
at least solvent so far as the record shows, committed an act of 
bankruptcy by applying for the appointment of a receiver, or joining 
in an application for the appointment of a receiver, simply because it 
had not the ready cash to meet ail its obligations and immédiate de- 
mands as they mature in the ordinary course of business, and because 
creditors were threatening attachments. 
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The authorities are too clear and conclusive to discuss the question 
further, as the differentiation between the two sets of facts — i. e., 
solvency and insolvency — is so emphasized as to make it clear to him 
who reads. In re Douglas Coal & Coke Co. (D. C.) 131 Fed. 769; In 
re Wm. S. Butler & Co., 207 Fed. 705, 125 C. C. A. 223. 

The law governing this situation is settled. Nowhere is it more 
clearly stated than by Judge Hazel in Re Edward EUsworth Co. (D. C.) 
173 Fed. 699. On page 700 he said: 

"The Inquiry présentée! is wliether the corporation proceeded agalnst, hy 
admlttinç the material alleKationx of the biil in the equlty action and .ioin- 
Ing in the application for the appointmont of recelvers, can be held In a 
légal sensé to hâve applied therefor pursuant to section Ha, subd. 4, of the 
Bankrnptev Act, * * * as amended by Act Feb. 5, 1903, c. 487, § 2, 32 
Stat. 797 [Comp. St. § 9587]. * * * 

"If the Company, \vhlle insolvent, had volnntarily brought an action to 
wind up Its afïairs for the beneflt of its creditors, and had applied for the 
appointmeut of receivers to take charge of Its property, the superior right 
of the bankruptcy court could not safely be questloned ; but the interposition 
of an answer In an action brought by a contract creditor, admltting thereln 
the truth of the allégations of the bill and joiniug In the i}rayer for relief, is 
not believed to be the e(iulvalent of the term 'belng insolvent, applied for a 
recelver or trustée for its property.' In the equity action tlie coniplainants 
applied for receivers on the ground that the Edward EUsworth Oomi)any was 
unable to pay its debts as they matured, and that it would be to the ad- 
vantage of creditors and stockliolders to hâve its atfalrs wound up. No- 
where in the bill is it asserted that the corporation is insolvent, as that terni 
is defined by section 1, stibd. 15, of the Dankruptcy Act [section 9585]. In fact 
tlie bill contains an atlirmative allégation that the défendant is solvent. 
Such averments, together with the admission by the corporation of their 
truth and its consent to the appointmeut of recelvers of its proi)erty, undouht- 
edly vested the Circuit Court, in view of the dlversity of citizonship of the 
parties, with power and autliority to act in the preniises. In re Metropolitan 
lîailway Receivership, 20S U. S. 90, 28 Sup. Ct. 219, 52 L. Ed. 403." 

[7] The second question raises a question simply of pleading. To 
allège that a corporation is insolvent is to plead a conclusion. Facts 
must be pleaded, not conclusions. 

In re Sig. H. Rosenblatt & Co., 193 Fed. 638, 113 C. C. A. 506, is a 
complète answer to the second point relied upon. There Judge La- 
combe said, on pages 639 and 640 of 193 Fed., on pages 507, 508 of 
113 C. C. A.: 

"Nelther of thèse pétitions gives any détails as to the date of the nlleged 
préférences, the amoiint of the préférences, the persons preferred, tbe amount 
of the aileged fraudulent transfers, the dates of the transfers, the persons 
to whom. or the amount of the property. No word appears as to what prop- 
erty was coneealed, with whom, at what time, nor whether the concealed 
property is still in the possession, or control of the aileged bankrupts. 

"It is well settled that such gênerai averments, without any spécification 
sufflcient to apprise the aileged Ijankrupt of the charge agalnst him so as to 
enable him to answer it, are too vague and gênerai. Many of the authorities 
supiiorting this proposition will be found in the single case which petltioîier 
cites— In re Rellah (D. C.) 116 Fed. 09." 

The motion to dismiss the involuntary pétition is granted. The hear- 
ing on the receiver's reports may be set for Monday, April 14, 1919, at 
10:30 a. m., at New Haven. 
257 F.— 29 
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SOUTHERN PAC. CO. et al. v. CITY OF RKNO. 

(District Court, D. Nevada. April 4, 1919.) 

No. A-52. 

1. Dedicatiok '©=58 — Change or Use. 

A dedicatiou of land to tlie public, for one purpose does not neeessarily 
.iustify Its use for anotlier purpose. 

2. Public Lands <S=>92 — Railroad Rioiit of Way — Effect of Gkant. 

Land granted by Aet July 1, 1SG2, for a railroad right of way, wa.s ded- 
icated by the govenimeut to a use deeined essontial to national prosperity 
and .safety, and could not thereafter be alieiialed or dedicated for any 
other kind of use, public or private, wltliout tho consent of Congress. 

3. Public Lands <S=92 — Railroad Rigut of Way — Priomty of Grant. 

The grant of lands for a railroad rigbt of way by Act July 1, 1862, § 2, 
was a présent grant, floating until the route was deflnitely fixed, but then 
sulHcient to eut off ail claims to lands thereby granted which were initi- 
ated subséquent to the date of the act. 

4. Public Lands <©=392— Gramt of Railroad Rioiit op Way — Failure to 

File Map. 

The failure of the railroad Company to file the niap of its located route, 
as reciuired by Act July 1, 1862, § 7, to supply information on which lands 
could be withdrawn upon entry, does not afCect the title of the railroad to 
the right of way granted by section 2 of the act. 

5. Public Lands ©=92 — Railroad Right of Way — Amendatoey Acts. 

Act July 2, 1864, § 16, authorizing the Central Pacific Railway Com- 
pany to extend its line 150 miles east of the Oalifornia Une, and Act 
July 3, 1866, § 2, authorizing extension of line with approval of the Secre- 
tary of the Interior until It met the Union Pacific, were amendatory of 
Act July 1, 1862, passed under the power reseiTed by section 18 of the 
latter act, and were not Intended to forfelt the rights of way granted by 
section 2 of the aet of 1862, and the right of the raih'oad to the right 
of way over lands within the limlts of construction by the act of 1864 
dates from 1862, and not from 1866. 

6. Public Lands <@=392 — Railroad Right of Way — Exceptions. 

Tlie railroad right of way granted by Act July 1, 1862, § 2, over public 
lands, was not impliedly subject to the exception in the grant by section 
3 of that act of alternate sections, exempting from the grant lands to 
which a pre-emption or homestead claini had attached at the time the. 
road was deflnitely located. 

7. Public Lands iS==>92 — Railroad Rigut of Way — Lands Affected. 

Within Act July 1, 1862, § 2, granting a railroad right of way over 
public lands, the term "public lands" means such lands belonging to the 
governnieiit as are subject to sale or otlier disitosal under gênerai laws. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Public Land.] 

8. Public Lands ©=^92 — Railroad Right of Way— Pre-emption — Entky — 
. Rétroactive Effbct. 

A pre-emption entry, made in the land office two years after the adop- 
tion of Act July 1, 1862, § 2, granting a railroad right of way over public 
. lands, could not in itself bave a rétroactive effoet sufiicient to overcome 
the grant of the right of way. 

9. Public Lands <S=114(;i) — Railroad Right of Way — Excî:ption from Pat- 

ents. 

The failure of the land office to include, in a patent to land over which a 
riglit of way had been previously granted to a railroad, an express rés- 
ervation of the ea.senicnt, does not impair the easement. 

(g:=^For other cases see sanie topic &. KEY-NUMBEH in ail Key-Numbereu Digests & indexes 



SOUTHEHN PAC. CO. V. CITY OF EENO 451 

(257 F.) 

10. Public Lands <E=341 — Pre-e^iption — Pbiobity — Bukden of Proof. 

Where a congressional grant of railroad right of way aiitedated a pat- 
ent two years, tti(» burrlen is on the patentée, c-lalniiug an equity prier to 
tlie easement, to esrablish the equity by compétent évidence. 

11. Public LiANDs <S=341 — X'ke-emption — Declaratory Statement — Contra- 

diction. 

Récitals of fact In the declaratory statement of a pre-emption claim- 
aiit, as against one clainiing uiider a title adverse to the pre-emption, pro- 
eured by another and a différent course of procédure, are no more than 
ex parte statements by an interested party, wlilcli tlie otlier is not estopped 
froin contradictlng by compétent évidence. 

12. Public Lands <^z^3i — Pke-emption — Declaratory Statement — Rioiits 
AcquiREi). 

Declaratory statement, filed under the pre-emption law (Rev. St. §§ 
2204, 22G5), sets apart the land to tlie pre-eniptloner's option to purehase, 
and severs such land from the mass of public land until the entry is can- 
celed or forfeited. 

13. l*unLic Lands <S=>34 — Pre-emption — Unsubveyed Land — Extbnt of 

Claim. 

Under the pre-emption law (Rev. St. §;§ 2204, 2265), a settlement on un- 
surveyed land does not entitled the pre-emptioner to a floating right to 
claim after survey aiiy land vvlthin the three-quarter mile radius from 
the 40 on which bis liouse is located, but is confined to the quarter section 
or sections on whieh the settlement is made. 

14. Public Lands i©=02 — Pre-emption — Notice of Claim — Priority or Grant 

OF Rigiit op Way. 

Where settlement was clalmed on two contiguous quarter sections of 
unsurveyed land, on one of which the settler was residlng and had placed 
ail his improvements, his claim to a subdivision in tlie other quarter sec- 
tion, on which lie had made no improvements, on which he had posted 
no notice that it was claimed by him, and as to which he had given uo 
actual notice of his claim prior to his pre-emption entry in the land office 
in 1864, must yield to the right of way granted by the act of July 1, 1862, 
to the Central Pacific Railroad Company, even though the actual settle- 
ment antedated the act and the subdivision was patented to the settler 
in 1865. 

15. Public Lands <S=3l29 — Patents — Quieting Title — Evidence. 

In a suit agaiust a city to quiet title to a tract of land claimed by a 
railroad under ils right of way grant, for wliich the city had pald rental, 
and against which It iiad assessed improvement taxes, the city cannot 
object to oral évidence as to the settlement by the pre-emptioner, from 
whom it derived title, on the grouiid that too long a tirne had elapsed since 
the pre-emption patent was issued. 

16. Evidence i©:=3387(.'y — Oral Evidence — Contbadicting Land Office Rec- 

ords. 

Oral évidence that the pre-emption settlement on which the patent 
through which défendant derived title was hased was not made on the 
tract In question until after a grant of plaintiff's right of way by Congress 
wiil not be excluded on the ground that the laud office records sliould 
control. 

In Equity. Suit to quiet title by the Southern Pacific Company and 
another against the City of Reno. Decree entered for plaintiiïs. 

This is a suit to quiet title to a tract of land situated in the city of Reno, 
Nev., between Plaza street and the railroad tracks, and extending from Vir- 
ginia Street to Sierra street. It ?s ."00 feet long by 92 feet wide, and withln 
200 feet from the center of plaintiffs' railroad tracks as orlgiually placed. 
With référence to tlic government surveys, it is in the S. W. Vi of the N. E. 
1/4 of section 11, townsbip 19 N., range 19 E. M. D. B. & M. 

^::^Por otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The railroad was constructed as contemplated by x\ct July 1, 1862 (12 Stat. 
489, c. 120), and on the Sth day of June, 1868, that portion of it adjacent to 
the tract of land In dispute had been approved, and was flnally accepted by 
the United States goverument. July 18, 1868, the goverument surveys cover- 
ing the territory later occupied by the lown site of Reno, were conipleted, and 
on the Ist day of March of the foUowlng year the officiai plat was flled in the 
United States land office at Carson, Nev. Two days later, March 3, 1864, 
Myron LaUe filed in the same oflice a declaratorj' statement, in which lie al- 
leged that on April 22, 1861, he settled and Improved the S. W. % of the N. E. 
%, and lots 1, 2, 3, 4, and 8 of section 11, in township 19 K., range 19 B., and 
also declarecî his intention to clalm the land as a pre-emption right under Act 
Sept. 4, 1841. A reeelver's certiflcate wns Issued to him August 3, 1864, and a 
United States patent Angust 10, 1865. Prior to 1S65 Lake had no improve- 
ments of any klnd in the N. E. 14 of section 11. His feuces, buildings, and 
cultivation, with the exception of the north end of the bridge across the 
Truckee river, were ail on the south sida of that stream, and in the south half 
of the section. 

In Book A of Surveys, page 93, in the reeorder's office of Washoe county, 
appear the records, plat, and fleld notes of survey of a possessory claim flled 
for record February 3, 1863, and numbered 88. The survey shows Lake's im- 
provements, and covers 203% acres of land lying on both sides of the river. 
The north boundary line of the claim at ail points is more than 200 fect 
south of plaintifCs' railroad, and still further south of the land in controversy. 
This survey purports to hâve been made for Myron Lake by the county sur- 
veyor. His certiflcate attached thereto compiles with the provisions of an 
act of the territorial Législature regulating surveyors and sun'oying, ap- 
proved ^^ovember 29, 1861 (Laws Nev. 1861. p. 267). By that statute the county 
surveyor was required to exécute any survey upon application of any individ- 
ual or corporation, to keep a correct record thereof, and to make a certiflcate 
of such survey descrlbing the tract and tlie number of acres contained. The 
certiflcate, after the date of record, was évidence of possession for one year, 
and légal évidence in any court of the territory. 

By deed dated March 27, 1868, Myron Lake conveyed the S. % of the N. E. 
%, and the fractional lots lying north of the Tnickee river in the N. % of the 
S. E. %, ail in section 11, to Charles Orocker. August 1, 1868, a map of the 
town of Reno wùs flled in the oflice of the county clerk of Washoe county. 
On this map the lands conveyed by Lake to Crocktu- were subdivided into lots 
and blooks, intersected by streets and alleys. One tract was ieft open and 
marked "Plaza." The parcel of land in controversy constitutes the west end 
of the Plaza. June 27, 1871, a second map of the town of Reno was flled lu 
the offlee of the county recorder. This map dlffers f rotu the first, in that the 
sériai numbers of several blocks are changed. Thèse are the only township 
maps of Reno in évidence. 

From May 9, 1868, Orocker sold lots by référence to "the officiai map of said 
town." Ail his conveyances of real estate, situated witliin the territory cov- 
ered by thèse maps, refer to no lots, blocks, or alleys, by nuraber, letter, or 
name, which do not hâve a corresponding number, letter, or name on the town- 
ship maps. The tract in controversy, slnce the first maps were filed, lias 
remained open and uninclosed. According to the plats the main l'iaza ex- 
tends along tlie north side of the railroad track for a distance of four blo(!ks, 
about 1,450 feet, and from Sierra street to Peavine street. The freight sheds, 
platforms, and warehouscs in a continuons line ext(>iid along the south side of 
the tract and the north side of the railroad for a distance of more than 
1,100 feet, and along the south side of the tract in controversy for more than 
two-thirds its length. The warchouses, three in number, are about 50 feet 
wide, and hâve an aggregate length of about 000 feet. Hereafter in this 
opinion the land in controversy will be termed the Plaza. 

The Plaza was used in early days by teamsters hanllng freight to and from 
the railroad, and from the warehonsc of D. W. pjarl & Co. It is in testimony 
that the teamsters also used this as a camping ground. Shows, public 
meetings, and carnivals were held fliere, and as early as 1873 the town nutbori- 
ties granted permits for the use of the tract by private individuals. In 1907, 
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by ordiniince, the dty providod thiit ail open-air meetings should be held on tlie 
Plaza. The rallroad compaiiy also granted and refused applications to use the 
ground. John Fulton, agent of the conipany at Reno from 1907 to 1912, tes- 
tlfies that the compauy, so far as he knew, took exclusive control of the l*laza, 
and used it for railroad purposes, such as spotting cars, unloading freighl, 
and storing merchandise. He knew of no divided authority over the Plaza 
by the city and the company. From ls;70 to 1899, the authorities at Reno 
nînlntained a tii-e house in the northeast corner of the tract, for which they 
paid a rental of $5 per year to the railroad company. In 1908 one-half the 
cost of paving the streets bounding the l'iaza, amounting to ."i;5,992.()5, was 
assessed by the city to, and paid by, the raih'oad conipany. Jlarch 14, 1910, the 
authorities of Reno eaused the Plaza to be plowed up for the purpose of park- 
ing and beaulifying it as the property of the cil y. It is admitted that such 
a ])ark will effeclually ])revent the railroad conipany from in any uianner en- 
joying the use and possession of the tract. 

Brown & Belford, of Reno, Nev., for plaintiffs. 

Lester D. Simimerfield, City Atty., of Reno, Nev., for défendant. 

FARRINGTON, District Jud^e (after stating the facts as above). 
The city of Reno contends that Mj'ron Lake's pre-emption claim at- 
tached to the land in controversy before the right of way grant was 
made, and that Charles Crocker, having acquired Lake's title, sold a 
large number of town lots in Reno during the years immediately fol- 
lowing 1866, by référence to an officiai map or maps then on file in the 
offices of the county clerk or coiinty recorder of Washoe county; that 
Crocker caused thèse maps to be made and filed ; on them there is an 
open space, marked "Plaza," extending along the north side of the rail- 
road company's tracks, f reight platforms, sheds, and warehonses ; and 
that this constituted a valid common-law dedication. 

[ 1 ] No issue is raised as to whether plowing the tract and convert- 
ing it into a park is consistent with or destructive of the public use 
for which the alleged dedication was originally designed. It is hardly 
possible that Crocker in this instance intended that the Plaza, or any 
part of it, should be converted into a park, and that the public should 
thus be shut oiï, wholly or partially, from access to the railroad, or that 
the open space, so convenient for rcceiving and delivering freight, 
should become a barrier against such activities. It is sufficient to say, 
in passing, that a dedication for one purpose does not necessarily jus- 
tify use for another. Riverside v. Maclean, 210 111. 308, 71 N. E. 408, 
66 L. R. A. 288, 102 Am. St. Rep. 164; Sachs v. Towanda, 79 111. App. 
439; Hopkinsville v. Jarrett, 156 Ky. 777, 162 S. W. 85, 50 L. R. A. 
(N. S.) 465 ; Church v. Portland, 18 Or. 73, 22 Pac. 528, 6 L. R. A. 
259 ; 7 Am. & Eng. Ency. L. 73. 

[2] Plaintififs contend that the Plaza ne ver was private property, 
but that it is a part of the right of way granted by the government of 
the United States in an act entitled "An act to aid in the construction of 
a railroad and telegraph line from the Missouri river to the Pacific 
Océan, and to secure to the government the use of the same for postal, 
military and other purposes," approved July 1, 1862. 12 Stat. p. 489. 

If this contention is meritorious, the Plaza, since the date of the act, 
conld not in any manner, or for any kind of use, public or private, be 
alienated, dedicatcd, or otherwise disposed of without the consent and 
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approval of Congress, because it had already been dedicated by the gov- 
ernment itself to a use then deemed essential to the national prosperity 
and safety. The provision of the act granting the right of way is as 
f ollows : 

"Sec. 2. And be it furtlier enacted, that the right of way tlirough the publlf^ 
lands be, rtiifl the i-:anie Is liereby, graiited to said coiupaiiy for tlie con.struc- 
tion of salfi railroad and telegraph line ; * * * said right of way is 
granted to said railroad to the extent of two Inindred feet in width on eaeli 
side of said railroad where it may pass ovor the public lands, including ail 
iiecessaiy gronuds for stations, buildings, workslio))s and dépôts, machine shops, 
switehes, side tracks. tnrntables, and water stations. The United States shall 
extinguish as rapidly as may be the Indian tltles to ail lands falling under the 
opération of this act and required in said right of way and grants liereiu- 
after made." 

The provisions of section 3 of the act, vvhich will be considered in 
construing section 2, are as follows : 

"Sec. S. And be it further enacted, tliat tliere be, and is liereby, granted 
to the said company, for Ihe purpose of aiding in the construction of said 
railroad and telegrapli line, and to secure the safe and speedy transportation 
of the mails, troops, munitions of war, and public stores thereon, every al- 
ternate section of public land, rtesignated by odd numbers, to the amount of 
flve elternate sections per mile on each side of said railroad, on the line there- 
of, and withiu the lirnits of ten miles on each side of said road, not sold, re- 
served, or otherwise disposed of by the Thiited States, and to whicli a pre-emp- 
tioii or homestead claim may not hâve attached, at the time the line of said 
road is definitely fixed." 

Congress thus conclusively determined that a right of way 400 feet 
in width was essential to the performance of the public service and 
duties assumed by the railroad company. Northern Pac. Ry. Co. v. 
Townsend, 190 U. S. 267, 23 Sup. Ct. 671, 47 L. Ed. 1044. 

[3J The granting words used in section 2 are in the présent tense, 
and import a présent grant. The right granted did not attach to any 
particular portion of the ground, however, until the route was definitely 
fixed. In this respect the grant was floating ; but, when the route was 
definitely fixed, the company's title was sufficient to eut ofif ail claims 
initiated subséquent to the date of the act. In other words, it was a 
grant in prœsenti, and so the courts hâve uniformly held. Further- 
more, it is an absolute grant, subject to no conditions, except those nec- 
essarily implied, such as that the railroad shall be constructed and used 
for the purposes designed. 

"The right of way for the v\hole distance of the proposed route was a very 
important part of the aid giveu. If the comijany cimld be compelled to pur- 
chase its way over any section that niight be OLcupied in advanco of its loca- 
tion, very serions obstacles vi'ould be ofteu imposed to the progress of tlie road. 
For any loss of lands by settlenient or réservation, other lands are giveu ; 
but for the loss of the right of way by thèse means no compensation is pro- 
vided, nor could any be given by the substitution of another route. The un- 
eertainty as to the ultimate location of the line of the road is reeognized 
throughout the act, and wliei-e any qualiflcation is intended in the ojieratioii 
of the grant of lands, from this circumstttuce, it is desiguated. llad a similar 
qualification upon the absolute grant of the right of way been Intended, it 
can hardly be doubted that it would hâve been expressed. The fact that 
none Is expressed is concUisive that none exista." Kailroad Co. v. Baidwin, 
103 U. S. 420, 429 (20 L. Ed. Û7S). 
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The original scheme of a transcontinental railroad contemplated a 
main stem to be built by the Union Pacific Railroad Company and the 
Central Pacific Railroad Company, the former to begin at a point in 
Nebraska about 200 miles west of Omaha on the lOOth meridian, and 
to construct westward to meet the Central Pacific. The original act 
of July 1, 1862 (section 9), authorized the Central Pacific — 

"to construct a railroad * * * from tlie Pacifie Coast, at or near San 
Francisco, or the navigable waters of tlie Sacramento river, to the easterii 
houndary of California." 

The next section (10) contains the following provision: 

"The Central Pacific Railroad Company of Califoi'nia, after completing Its 
road across said state, is authorized to continae the construction of said rail- 
road * * * through the terrltories of the United States to the Missouri 
river, * * * (,n the tenns and conditions provlded in this act in relation to 
the Kaid Union Pacific Railroad Company, until said roads shall meet and 
connect." 

In the amendatory act of July 2, 1864 (13 Stat. 356, c. 216), section 
16 provides that : 

"Should the Central Pacific Railroad Company of California complète 
their line to the eastern Une of the state of California, before the Une of the 
Union Pacific Railroad Company shall hâve heen extended westward so as 
to meet the line of said first-named conipany, said fli-st-niimed compauy may 
extend their line of road eastward one hiindred and fifty miles on the estah- 
lished route, so as to meet and connect with tlîe line of the Union Pacific 
road, complying in ail respects with the provisiotis and restrictions of this act 
as to said Union Pacific road." 

Section 2 of the act of July 3, 1866 (14 Stat. 79, c. 159), contains the 
following provision : 

"The Union Pacific RaUroad Company, with the consent and approval of 
the Secretary of the Interior, are herelïy authorized to locale, construct, and 
continue their road from Onraha, in Nebraska Territory, westward, accord- 
ing to the best and niost practicable route, aud without référence to the 
initial point on the one hundvedth meridian of west longitude, as now pro- 
vlded by law, in a continuous corapleted line, untU they shall meet and con- 
nect witli the Central Pacifie Railroad Conipany of California ; and the 
Central Pacific Railroad Company of California, with the consent and approv- 
al of the Secretary of the Interior, are liereby authorized to locate, construct, 
and continue their road eastward, in a continuous completed' line, until they 
shall meet and connect with the Union Pacific Railroad." 

Défendant contends that the changes wrought by the act of 1866 
were such that the Central Pacific Company's title to the Plaza cannot 
antedate that act. The significance of this is apparent when référ- 
ence is made to the date of Lake's patent, August 10, 1865. Sup- 
porting this conlention, défendant argues: 

(1) That the company may bave failed to file its map within two 
years after July 1, 1862, and thus having failed to comply with the 
conditions of the grant of that date, Congress, acting within its un- 
douhted power, extended further opportunity by the act of 1866, and 
again opened to the company the route east of California. 

(2) If the right to continue construction was derived from the act 
of 1862, there was no need of the later act. 
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(3) The only map before the court was not filed until 1867, and cduld 
on] y relate back to the last act in efîfect regarding the right of way, 
which was the act of 1866: 

"When a new act supersedes the first one before the right of way is located, 
the route when located ean only relate back to the superseding act." 

(4) The act of 1866 speaks in the présent tense, thus: 

"And be it further enacted * * * f lie Central l'acific Rallroad Company, 
with the cousent and aisproval of the Secretary of the Interior, are hereby 
authorized to locate, construct and continue thcir road eastward." 

The act of 1866 was a new grant of a right of way in différent ter- 
minology, and under différent conditions. In tire act of 1862, com- 
pletion across Cahfornia was a prerec|uisite to continuation; in the 
act of 1866 this condition was dropped, and a new requirement of the 
consent and approval of the Secretary of the Interior was imposed. 

[4] The testimony does not show that the railroad Company fail- 
ed to file its map within two years after July 1, 1862, as required by 
section 7 of the act of that date ; but, if such was the fact, it is no- 
where provided that such a default shall work a forfeiture. In section 
17 there is a provision for forfeiture in case the roads are not com- 
pleted by July 1, 1876. The government also reserved the power to 
complète the lines and reimburse itself out of the income, in case of 
a failure to comply with the terms and conditions of the act by not 
completing the road within a reasonable tinie. In the act of 1866 there 
is no intimation that the company failed to comply with the terms and 
conditions inserted in previous statutes, or that the map provided for 
in section 7 of the act of 1862 had not been filed. Failure to file the 
map had nothing to do with title to the right of way. The most cursory 
examination of section 7 shows that the map was required in order 
to supply information upon which the Secretary of the Interior could 
withdraw lands from pre-cmption, private entry and sale. Delay in 
filing the map postponed withdrawal, and thus afforded settlers a 
longer time within which to acquire from the government odd-num- 
bered sections which otherwise would hâve vested in the company 
under section 3. Central Pac. R. R. Co. v. Dyer, 1 Sawy. 641, Fed. 
Cas. No. 2.552 ; Stuart v. Union Pac. R. R. Co., 227 U. S. 343. 33 
Sup. et. 338, 57 L. Ed. 535; Id., 178 Fed. 753, 103 C. C. A. 89; 
Oregon Short Line R. R. Co. v. Quigley, 10 Idaho, 770, 80 Pac. 401, 
404. 

[5] Whatever right to the Plaza the railroad company derived from 
congressional grant must date from the act of July 1, 1862. The acts 
of 1864- and 1866 purported to be amendatory only. They were passed 
in pursuance of the power reserved by Congress in the first act (section 
18) to "add to, alter, amend, or repeal this act" at any time, provided 
it was donc with due regard to the rights of the company. 

The three acts deal with the transcontinental railroad, extending 
from a designated point on the lOOth meridian to a terminus on the 
Pacific Coast at or near San Francisco or the navigable waters of the 
Sacramento river. Neither of the amendatory acts contemplated any 
change in the original route. The act of 1864 authorized the Central 



SOUTHERN PAC. CO. V. CITY OF KENO 407 

(257 F.) 

Pacific Railroad Company, after reaching the eastern boundary of 
California, to extend its road eastward 150 miles on the "established 
route." If there was then an established route, it could hâve been 
established only under the act of 1862, which authorized the company 
to continue construction through the territories of the United States 
until the roads met and connected. The right to so continue eastward 
was restored in the act of 1866. The wisdom of allowing the Union 
Pacific to continue westward and the Central Pacific to continue east- 
ward, subject to the approval and consent of the Secretary of the Iri- 
terior, was amply demonstrated subsequently, when each manifested 
an inclination to continue on its way without meeting. 

The requirement in the act of 1862 that the Central Pacific should 
complète its road to the Nevada-California line before proceeding 
eastward was not so much a contractual or statutory obligation as a 
physical and économie condition, which at that time Congress could 
no more eliminate than it could eliminate the mountains or the désert. 

The obvions design of the statute of 1866 was to remove a restric- 
tion on the eastward progress of the Central Pacific Railroad beyond 
a point 150 miles east of the western boundary of Nevada, which by 
some indirection or misunderstanding had found a place in the act of 
1864. This is fully explained in the Congressional Globe for 1865-66, 
at pages 3261 and 3422. 

If Congress had intended to recall or déclare forfeit the right of 
way granted July 1, 1862, and to substitute therefor a new grant, not 
efi^ective until July 3, 1866, and thus subject the company to the de- 
lay and expense of condemnation proceedings to secure passage over 
lands which during that interval had been located in advance of the 
construction of the road, it is highly probable that such a purpose would 
hâve been clearly and explicitly stated, and not left to be deduced by 
uncertain and questionable implications from the slightly varying 
terminology of the several acts. 

I am unable to discover any justification for such a theory in the 
circumstance that in the act of 1866 the company was authorized to 
continue eastward, with the consent and approval of the Secretary of 
the Interior. 36 Cyc. 1084; Stuart v. Union Pac. R. R. Co., 178 Fed. 
753, 763, 103 C. C. A. 89. 

Union Pac. Ry. Co. v. Harris et al., 215 U. S. 386, 30 Sup. Ct. 138, 
54 L,. Ed. 246, on which défendant relies, is not a parallel case, and 
its authority is much weakened by subséquent décisions in Union Pac 
R. R. Co. v. City of Greely, 189 Fed. 1, 110 C. C. A 571, and Stuart 
V. Union Pac. R. R. Co., 178 Fed. 753, 103 C. C. A. 89; Id., 227 U. 
S. 342, 33 Sup.Ct. 338, 57 L. Ed. 535. In the Harris Case the court 
had under considération rights of way granted to the L,eavenworth, 
Pawnee & Western Railroad Company^ the name of which was changed 
to Union Pacific Railroad Company, Eastern Division, and there- 
after to Kansas Pacific Railway Company. In section 9 of the act 
of 1862 that company was granted a ri^ht of way from the mouth of 
the Kansas river to the initial point of the Union Pacific on tlie lOOth 
meridian in Nebraska. In the act of 1864 (section 12) the company 
was authorized to construct its road from the mouth of the Kansas 
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river so as to connect with the Union Pacific Railroad at any point 
west of the lOOth meridian ; in aid of so much of its road and tele- 
graph Une as should be a _departure f rom the route provided for in 
the act of 1862, spécial provision was made ; and by the act of 1866 
the connection with the Union Pacific was required to be made, but 
at a point not more than 50 miles west from the meridian of Denver. 
After the passage of each act the company filed a map of its tlien 
proposed line. The second route was placed west of the first, and 
the third still further west toward Denver ; but the initial point, the 
eastern terminus, was the mouth of the Kansas river in each case. 
The land involved in the Harris Case, crossed by the last route, was in 
Saline county, Kan., 45 miles west of the second proposed line. This 
tract had been entered as a pre-emption claim prior to July 1, 
1862, and in 1865 was transmuted into a homestead entry, which could 
lawfully be donc without breaking the continuity of the claim. The 
court held that the company's right of way across the Harris tract 
must date from the act of 1866. 

In the Greely Case the lands over which the Union Pacific Railroad 
Company, Eastern Division, claimed a right of way were situated in 
Weld county, Colo., and had been settled and entered in June, 1865, 
under the pre-emption act. The court held that the act of 1866 con- 
tained no grant either of lands or right of way ; it simply extended the 
time in which to file the map showing the gênerai route of the road, 
and fixed the most westerly point at which the road could connect 
with the main line of the Union Pacific ; hence if the lands in question 
were unappropriated public lands on July 2, 1864, the company's right 
to a way 400 feet in width over them was undeniable, and ail persons 
acquiring title to, or rights in, any such lands after that date, took 
subject to such right of way. 

In Stuart v. Union Pac. R. R. Co., 178 Fed. 753, 103 C. C. A. 89, and 
227 U. S. 342, 33 Sup. Ct 338, 57 U Ed. 535, the land claimed to be 
subject to a right of way was situated near Denver, Colo. ; to it Stuart's 
grantor had initiated a pre-emption claim by settlement and filing a 
declaratory statement June 16, 1866, a little over two weeks before 
the passage of the act of 1866. The Circuit Court of Appeals for the 
Eighth Circuit considered that the company's right of way could not 
rest on the act of 1862 alone, because the land was west of the lOOth 
meridian, which by that act was fixed as the western terminus of the 
road; that the terms of the act of 1866 were "restrictive rather than 
créative or expansive, and indicative of a purpose to limit or confine an 
existing option or privilège" ; that the right to a way over the land 
must be referred to section 9 of the act of 1864, and the company's 
title thereto must be regarded as effective from the date of that act, 
which preceded by almost two years the title which Stuart was assert- 
ing. This décision went to the Suprême Court of the United States 
on writ of certiorari, and was there affirmed. 

Neither the act of 1864 nor the act of 1866, contemplated any change 
in the route of the Central Pacific Railroad through Reno, or along 
the Truckee river, or for 150 miles east of the eastern boundary of 
California. In contrast, the act of 1864 permitted the Union Pacific 
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Railroad Company, Eastern Division, to shift its route westward, 
without limit. The act of 1866 designated a point heyond which such 
shifting woiild not he permitted. In the présent case, the act of 1864 
fîxed a point far east of Reno beyond which the Central Pacific Rail- 
road could not proceed eastward to meet the Union Pacific. The act 
of 1866 reinoved the limitation. 

[6] The right of way granted in the second section of the act of 
1862 is through the pubHc lands, without réservation or exception. 
In section 3, in aid of the construction of the road, there are granted 
certain odd-numbered sections of public land "not sold, reserved, or 
otherwise disposed of by the United States, and to which a pre-emption 
or homestead claim may not hâve attached, at the time the line of said 
road is definitely fixed." Both hâve been construed as grants in 
prœsenti, yet there is a marked différence between them. Rights to 
such odd-numbered sections, initiated and attaching subséquent to 
the passage of the act and before the line of the road was definitely 
fixed, were valid as against the grant made in section 3, but invalid as 
against the right of way in section 2. The reason for this is obvious. 
The act was passed during the Civil War, when the measure was 
believed to be essential to the préservation of our Pacific Coast posses- 
sions. To that end the government essayed to encourage and speed 
the construction of a transcontinent^al railroad, and also to induce 
settlement of the vacant lands along the way. Both alike were need- 
ful to the accomplishment of the larger purpose of the act. It is safe 
to assume that Congress designedly imposed the exceptions to the 
land grant in order to encourage settlement, and refrained from mak- 
ing any exceptions or réservations to the right of way in order to 
facilitate speedy construction of the road. Apparently ail public lands 
along the line of the road were subject to the grant in section 2, but 
less than ail to the grant in section 3. The phraseology of section 
3 indicates that Congress was of the opinion there could be public lands 
which had been reserved, and also public lands to which pre-emp- 
tion or homestead claims had attached, otherwise the exceptions are 
superfluous. 

"The exception of a particular thing from gênerai words, proves that, in 
the opinion of tlie la\\'givor the Ihing excepted woiild be within the gênerai 
clause, had the exception not been made." Brovvn v. Maryland, 12 Wheat. 4S8, 
6 L. Ed. 678. 

Again, in Gibbons v. Ogden, 9 Wheat. 1, 190 (6 L. Ed. 23), Judge 
Marshall says : 

"It is a riile of construction, aeknowledged by ail, that the exceptions from 
a power mark its extent ; for it would be absurd, as well as useless, to except 
from a granted power that which was not granted, that which the words of 
the grant could not comprehend." 

If this rule is applied, lands in the path of the road, to which pre- 
emption or homestead claims had attached, might nevertheless be pub- 
lic lands, and subject to the right of way granted in section 2. If, how- 
ever, the exceptions were inserted out of an abundance of caution, it 
would indicate appréhension that the term "public lands," as used in 
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section 3, might by the courts be construed so broadly as to include 
and comprehend ail lands title to which still remained in the govern- 
ment. Be this as it may, the fact still remains that the right of way 
grant is made without express réservation or exception, and vve are 
not at liberty to read the exceptions of section 3 into section 2. The 
failure to include them in section 2 suggests that the lawmakers in- 
tended to grant the right of way regardless of the exceptions nientioned 
in section 3. Stuart v. Union Pac. R. R. Co., 227 U. S. 342, 353, 33 
Sup. Ct. 338, 57 L. Ed. 535; United States v. Hanson, 167 Fed. 881, 
886, 93 C. C. A. 371 ; Railroad Co. v. Baldwin, 103 U. S. 426, 430, 
26 L. Ed. 578. 

In Kindred v. Union Pac. R. R. Co., 168 Fed. 648, 652, 94 C. C. A. 
112, a right of way case, the Circuit Court of Appeals for the Eighth 
Circuit, discussing this statute, said that the application of the ex- 
ceptions exclusively to the land grant indicated the intention of Con- 
gress to give a right of way across ail lands without exception, so far 
as it was within its power to do so. The case was subsequently taken 
to the Suprême Court of the United States, where the décision of the 
Circuit Court of Appeals was affirmed, 225 U. S. 582, 32 Sup. Ct. 
780, 56 L. Ed. 1216. It was held that the term "public land" could be 
construed, so as to include Indian lands allotted in severalty to the 
Indians, and that such lands were subject to the right of way granted in 
section 2. This conclusion was based on the provision in section 2 
that the United States should extinguish as rapidly as might be the 
Indian title to ail lands required for the right of way, implying that 
the Indian lands, as to which Congress properly could grant a right of 
way, were intended to be included, whether public lands or not. Not- 
withstanding the act of May 30, 1854, reserving the sixteenth and 
thirty-sixth sections in each township for school purposes, it was held 
that those sections in Nebraska were subject to the right of way grant 
in section 2 of the act of 1862. Union Pac. Ry. Co. v. Karges (C. C.) 
169 Fed. 459. 

[7] Thèse two cases seem to me to mark the extrême limit which 
the courts bave reached in construing the right of way grant. The 
grant is out of the public lands, and to the public lands it is restricted. 
Many cases hâve been cited in which congressional grants bave prevail- 
ed over the rights of bona fide settlers on the public domain ; but such 
cases présent no serious difficulty, if we bear in mind the différence 
between public lands and government owned lands. 

One of the earliest and most instructive discussions of the right of 
a settler who bas corne short of securing a vested right in lands not 
yet offered for sale is présentée in the Yosemite Valley Case (Hutch- 
ings v. Low) 15 Wall. 77 , 21 L. Ed. 82. The facts in that case are 
thèse : Plutchings in May, 1864, was living with his f amily in Yosemite 
Valley on a tract of unsurveyed land, on which be had buildings, f enc- 
es, and cultivation. Ile intended to enter it under the pre-emption act, 
but in June, 1864, Congress granted the whole valley to the state of 
California in trust for a public resort. Act June 30, 1864, c. 184, 13 
Stat. 325. The Suprême Court of California (41 Cal. 634) and the Su- 
prême Court of the United States both held that Hutchings' claims 
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to the land were wholly def eated by the act of Congress ; that nothing 
short of a vested right in the land could avail him against the grant. 
Mère entry on the land, with continued occupation, gives no vested in- 
terest ; it may, however, under the statute, give a privilège of pre-emp- 
tion, which is nothing more than a privilège to purchase the land in 
préférence to others, when and in case it is offered for sale in the usual 
manner. The land on which Hutchings settled had never been offered 
for sale, and, furthermore, Congress by the grant had actually with- 
drawn it from sale; for this there was ample authority. The pré- 
emption act was not "intended to deprive Congress of the power to 
make any other disposition of the lands before they are oiïered for 
sale, or to appropriate them to any public use." 15 Wall. 87, 21 L. 
Ed. 82. Claiming he had donc everything he could to perfect his title, 
Hutchings invoked the well-established principle that: 

"When an indlvidual, in the prosecTition of a right, does everything which 
the law requires him to do, an.l he fails to attain liis right hy misconduct or 
neglect of a public officei\ the law will protoct him," 

The response was that the claim of pre-emption can never arise when 
the law does not provide for the sale of the property. Hutchings 
was unable to acquire title, because the land had been withdrawn from 
sale and granted to another. This was due, not to the neglect or mis- 
conduct of a public officer, but to the action of Congress. The court 
drew a distinction between acquisition by the settler of a légal right 
to lands occupied by him as against the owner, the United States, and 
acquisition by him bf a légal right as against other parties to be pre- 
ferred in its purchase, when the United States has determined to sell. 
As against the government, his rights are to be measured by the acts 
of Congress, not by what he may or may not do. There must be set- 
tlement and entry in the land office to defeat a congressional grant ; 
but prior settlement, résidence, and occupation are sufficient to con- 
fer a pre-emption right or privilège to purchase, as against other pur- 
chasers under the gênerai law, when the land is finally open for sale, 
provided the privilège is promptly exercised. 

The grant in the Hutchings Case was not restricted to the public 
lands. The words of the congressional grant were : 

"There shall be and hereby is granted to the state of Callfornia the 'clift' 
or 'gorge' in the granité peak of the Sierra Nevada Mountains, * * » and 
known as the Yo Sémite Valley, with its branches or spurs, in estimated 
length fifteen miles, and in average width one mile bacli from the main edge 
of the précipice on eaeh slde of the Valley." 

To the same efïect see Hutton v. Frisbie, 37 Cal. 475, 491 ; United 
States V. Hanson, 167 Fed. 881, 886, 93 C. C. A. 371; Buxton v. 
Traver, 130 U. S. 232, 9 Sup. Ct. 509, 32 L. Ed. 920. 

Unquestionably the grant in section 2 of the act of 1862 was a right 
of way through public lands only. If Congress intended to give a right 
of way across ail lands, without exception, to the f uU extent of its pow- 
er, such an intention could and would hâve been clearly and aptly ex- 
pressed. The term "public lands" has been and is habitually employed 
in our législation to designate "such lands belonging to the govern- 
ment as are subject to sale or other disposai under gênerai laws." 
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Newhall V. Sanger, 92 U. S. 761, 7(>1>, 23 L. Ed. 769; Barker v. 
Harvey, 181 U. S. 481, 490, 21 Sup. Ct. 690, 45 !.. Ed. 963 ; Bardon 
V. Northern Pac. R. R. Co., 145 U. S. 535, 538, 12 Sup. Ct. 856, 36 
L. Ed. 806; Mann v. Tacoma Land Co., 153 U. S. 27Z, 284, 14 Sup. 
Ct. 820, 38 E. Ed. 714. 

Pre-emption claims were not allovved on unsurveyed public lands gen- 
erally, or in Nevada, until the passage of the act of June 2, 1862. 12 
Stat. p. 413, c. 95; 12 Stat. p. 410, § 7; St. Paul, Minn. & Man. Ry. 
Co. V. Donohue, 210 U. S. 21, 28 Sup. Ct. 600, 52 L. Ed. 941. It is 
therefore questionable, to say the least, whether any pre-emption claim 
could attach to the land, or whether Lake could initiate any right there- 
to under the pre-emption law until June 2, 1862, 29 days before Con- 
gress granted the right of way. 

[8] Plaintiffs and défendant hâve stipulated that the Plaza was a 
part of the public lands of the United States July 1, 1862, "unless 
Myron Lake had acquired a right therein whereby said land ceased 
to be public land witliin the meaning of section 2 of said act of Con- 
gress." It is unreasonable to assume that Lake's pre-emption entry, 
made in the land office March 4, 1864, could hâve a rétroactive elïect 
in and of itself, sufficient to overcome or stay the opération of the 
right of way grant of July 1, 1862; consequently, if on that date the 
Plaza had ceased to be public land, and therefore was not subject to 
the right of way grant, it was because of something which Lake had 
donc prior to the passage of the act. 

[9] There is no évidence that a map of definite location was filed by 
the company with the Commissioner of the General Eand Office prior 
to 1867; hence, notwithstanding the fact the land lies within an odd- 
numbered section, it was at ail times between June 2, 1862, and 1867, 
subject to pre-emption by Lake, and could not hâve been claimed by 
the company under its land grant. But as to the right of way grant, 
the conditions were différent. If the land had not ceased to be public 
land July 1, 1862, it was subject to the right of way grant, and the 
easement attempted to be created by the act was not lost or impaired 
by the failure of the land office to include in Lake's patent an express 
réservation of such an easement. The statute creating the grant was as 
much a part of the patent as though it had been written therein. Lewis 
v. Rio Grande W. Ry. Co., 17 Utah, 504, 54 Pac. 981. A congres- 
sional grant is one of the highest muniments of title ; in dignity, ob- 
ligation, and effectiveness it is quite equal to a patent issued out of the 
land office. Whitney v. Morrow, 112 U. S. 693, 5 Sup. Ct. 333, 28 
L. Ed. 871. 

[10] The right of way grant antedated Lake's patent nearly three 
years, and must prevail unless it be shown that the patent, in so far 
as it purports to convey title to the Plaza, is based on a prior equity. 
That the burden of establishing the existence of such an equity rests 
on the défendant is clear, and the equity must be proven, if at ail, by 
compétent évidence. Megerle v. Ashe, 33 Cal. 74. 

[11] The proof offered by défendant consists of Lake's two de- 
claratory statements, the affidavits accompanying them, and other doc- 
uments tending to show the regularity of the proceedings in the land 
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office. The statement is not conclusive évidence of the facts it recites 
as against plaintiffs, who are claiming adversely to the pre-emption, 
and under the earher right of way grant. It is compétent évidence of 
the fact that the pre-emption claim was made and entered by L,ake in 
the land office at Carson, March 3, 1864, and that an amended state- 
ment was filed in the same office August 3, 1864. It was an essential 
link in the chain of his title, but when the existence of the facts re- 
cited, or the correctness of inferences drawn from them, is challeng- 
ed, they are no more than ex parte statements by an înterested party; 
and a person claiming under an adverse title procured by another and 
a différent course of procédure is not estopped from showing the truth 
by ordinary évidence. Megerle v. Ashe, 33 Cal. 74, 85 ; Uinta Tun- 
nel M. & T. Co. V. Creede C. C. Min. & M. Co., 119 Fed. 164, 169, 57 
C. C. A. 200; McCorkell v. Ilerron, 128 lowa, 324, 103 N. W. 988, 
111 Am. St. Rep. 201, 204. 

[12] As no rights are claimed for Lake, except under the pre-emp- 
tion act, it will be necessary to revievv some of the salient features of 
the law controlling pre-emption entries. The pre-emption act was 
adopted September 4, 1841 (5 Stat. 455, c. 16), and repealed March 
3, 1891 (26 Stat. 1097). Under that act every qualified person who — 
"has made or sliull hereafter make a settloment in person on the public 
lands" subject to pre-emption, "and who shall iuhabit and improve the same, 
and wlio has or shall eveet a uwellinK thereou, * * * is authorized to 
enter with the register of the land office for the district In which suoh laud 
may lie, by légal subdivisions, any niimber of acres not exceeding one hun- 
dred and sixly, or a (juarter section of land, to Indude the résidence of such 
claimant, upon paying to the United States the minimum priée of such land.'' 

The settler, having settled and improved a tract of land subject to 
pre-emption, was required — 

"within thirty days after the date of such settlement, [to] file with the regis- 
ter of the proper district a written statement, describing the land settled upou 
and declaring his intention to elaim the same under the pre-emption laws." 

Failing to file such a déclaration within the time specified, the land 
was subject to entry by any other purchaser. If the land was unser- 
veyed, the pre-emption claimant was required to file his declaratory 
statement within three months from the date of the receipt at the 
district land office of the approved plat of the township, giving a de- 
scription of the tract and the time of settlement. Rev. St. §§ 2264, 
2265. 

It may be conceded that, when such a declaratory statement 
is filed in the proper land office, it is notice to the world that the land 
is set apart and is subject to the pre-emptioner's option to purchase, so 
long as he complies with the provisions of the law and the régulations 
of the land office. The tract thus entered is severed from the mass 
of public land, and so remains until the entry is canceled or f orf eited ; 
in that event, the land reverts to the government, and again becomes 
subject to entry. The rights acquired by a pre-emptioner on unsur- 
veyed land prior to entry in the land office dépend on circumstances. 
If not made for the purpose of establishing and maintaining a home, 
temporary résidence and improvements on the land do not create any 
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valid daim under the pre-emption law. Central Pac. R. R. Co. v. Hun- 
saker, 27 Land Dec. 297; Tarpey v. Madsen, 178 U. S. 215, 20 Sup. 
Ct. 849, 44 L. Ed. 1042; Hastings, etc., R. R. Co. v. Whitney, 132 U. 
S. 357, 361, 10 Sup. Ct. 112, 33 L. Ed. 363. 

There are numerous décisions of the Suprême Court to the effect 
that no vested right attaches to a tract until there has been an entry 
in the local land office. When a settler has filed his declaratory 
statement, and "performs certain other acts prescribed by law, he 
acquires for the first time the right of pre-emption to the land ; that 
is, a right to purchase it in préférence to others." Buxton v. Traver, 
130 U. S. 232, 235, 9 Sup. Ct. 509, 510 (32 L. Ed. 920); Northern 
Pac. R. R. V. Colburn, 164 U. S. 383, 386, 17 Sup. Ct. 98, 41 L. Ed. 
479; Lansdale v. Daniels, 100 U. S. 113, 116, 25 L. Ed. 587; Mad- 
dox V. Burnham, 156 U. S. 544, 15 Sup. Ct. 448, 39 L. Ed. 527; Kan- 
sas Pac. Ry. Co. v. Dunmeyer, 113 U. S. 629, 5 Sup. Ct. 566, 28 L. 
Ed. 1122; Hastings v. Whitney, 132 U. S. 357, 362, 10 Sup. Ct. 112, 
33 L. Ed. 363 ; Sioux Citv, etc., Land Co. v. Griffey, 143 U. S. 33, 
40, 12 Sup. Ct. 362, 36 E. Ed. 64; Tarpey v. Madsen, 178 U. S. 215, 
224, 20 Sup. Ct. 849, 44 L. Ed. 1042. It will be assumed, as défendant 
contends, that the foregoing rule gives way when the land settled upon 
is unsurveyed, and a qualified pre-emptioner, intending at the time to 
acquire it in good faith from the government under the pre-emption 
act, performs such acts as will give reasonable and definite notice of 
the extent and identity of his claim. 

[13] It is unreasonable to suppose that as against other persons de- 
siring to settle on the land, or as against a right of way grant, the right 
of a pre-emptioner on unsurveyed land is in the nature of a float. It is 
essential, as Justice White says in Railroad Co. v. Donahue, 210 U. S. 
21, 28 Sup. Ct. 800, 52 L. Ed. 941, that the settler "does such acts as 
to put the public upon notice of the extent of his claim" ; otherwise, 
prior to the time when his declaratory statement must be filed in the 
land office, he will be able to defeat every attempt of any other qualified 
person to settle any land within a radius of three-quarters of a mile 
from the 40 on which his house is located. 

[14] It certainly was not the intention of Congress, in permitting 
pre-emption claims on unsurveyed land, to grant any right so extensive. 
Under the long-established practice of the land department, when a 
settler is unable to file a declaratory statement, because the land is 
unsurveyed, or because there is a vacancy in the office of register or 
receiver, or both, "the notice effected solely by improvements upon 
the land is confined to the land within the particular quarter section 
on which the improvements are situated." St. Paul, Minn. & Man. Ry. 
Co. V. Donohue, 210 U. S. 21, 28 Sup. Ct. 60O, 52 L. Ed. 941 ; Kenny 
V. Johnson, 25 Land Dec. 394; Sweet v. Doyle, 17 Land Dec. 197; 
Union Pac. R. R. Co. v. Simmons, 6 Land Dec. 172; United States 
V. Central Pac. R. Co., 94 Fed. 906, 36 C. C. A. 546. 

In Brown v. Central Pac. R. R. Co., 6 Land Dec. 151, it was held 
that a right acquired by settlement, in the absence of any claim of rec- 
ord or otherwise, is confined to the limits of the quarter section in 
which the settlement is made, and that the settlement right existing at 
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the date when the railroad land grant became effective excepts the 
land covered thereby from the opération of the grant. But if, as he 
is permitted to do, he settles on a tract of unsurveyed land which Ues 
in two or more contiguous quarter sections, the settler can defeat an 
attempted settlement by another before the time when record notice 
is required (1) by improvements on each subdivision of the land outside 
of the quarter section on which he bas settled ; (2) by actual notice to 
an intruder of the extent of the settlement claimed (see authorities cited 
above) ; and (3) by notices defining the extent of the settlement claim- 
ed, posted on subdivisions thereof outside of the technical quarter sec- 
tion on which the improvements are placed. DriscoU v. Doherty, 25 
Land Dec. 420, 424; Smith v. Johnson, 17 Land Dec. 454; Sweet v. 
Doyle, 17 Land Dec. 197, 198. 

Inasmuch as Lake was unable to file his declaratory statement before 
March, 1864, and the statute reserved to him the right to do so, it was 
his duty in the meantime to perform such acts as would put the public 
upon notice of the extent and identity of his claim. Défendant has 
failed to show that this was done. The testimony introduced by plain- 
tiffs shows that Lake had no improvements whatever on the north- 
east quarter of section 11, the quarter in which the Plaza is located, 
prior to 1865. The testimony offered by plaintiffs to this effect is not 
in conflict with defendant's showing in Lake's declaratory statements. 
The récital in the declaratory statements that Lake settled on the 
tract of land claimed in 1861, and that in 1864 when he made his de- 
claratory statements he intended to claim the land as a pre-emption, 
and the further fact that he had no improvements on the Plaza prior 
to 1865, may ail be true. 

There was no finding of fact by the officiais of the land department 
that Lake's settlement was made in 1861, nor was such a finding re- 
quired. The first declaratory statement shows that he then settled and 
improved a tract of land situated in three différent quarter sections, 
but there is no finding that Lake ever settled or improved, or intended 
to pre-empt, the Plaza, or the quarter section in which it is located, prior 
to the date of the first declaratory statement; nor is there anything 
therein, or in the affidavits, to that effect. Furthermore, Lake never 
declared on lot No. 9 in the S. E. % of section 11, until August 3, 1864, 
four months after the approved plat of the township was filed in the 
local land office. This indicates that, even after the approved plat of 
the township had been filed in the local land office, Lake was still un- 
certain as to what land he would include in his pre-emption claim. 

[15] To plaintiffs' oral évidence, showing that prior to 1865 Lake 
neither resided on nor had made any improvements on the quarter sec- 
tion in which the Plaza is located, défendant expressly objected, argu- 
ing that there is no précèdent for such a question being raised 50 years 
after the issuance of a patent. This objection is not particularly im- 
pressive, in view of the conceded fact that the city of Reno for 20 years 
after 1879 paid an annual rental to the railroad company for the use 
of the northeast corner of the Plaza, and in 1907 and 19Ô8 assessed to 
and collected from the railroad company $5,992.65, one-half the cost of 
paving the streets bounding the Plaza. Apparently the city never seri- 
257 F.— aO 
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ously asserted any title or exclusive right to the Plaza until it caused 
the land to be plowed in March, 1916, 53 years after the right of way 
grant. It is difficult to understand how the company prior to 1916 
could be négligent in f ailing to bring a suit to quiet title, or an action in 
ejectment. 

[16] Défendant also urges, in opposition to the admission of this 
testimony, that the land office records control, and oral évidence is not 
admissible on either side. In support of this proposition the case of 
Tarpey v. Madsen, 178 U. S. 215, 20 Sup. Ct. 849, 44 L. Ed. 1042, and 
17 Utah, 352, 53 Pac. 997, is cited. In that case Tarpey was claiming 
under a railroad land grant, which took effect on the land in controversy 
November 28, 1868, when the map of definite location was filed in the 
proper office. Madsen did not settle on the land until 1888, or make his 
homestead entry until 1896. In order to show that his entry was 
properly received by the register, he attempted to prove that the land, 
though in an odd-numbered section, had been withdrawn from the 
opération of a grant by a pre-emption entry made by one Olney in May, 
1869. The grant antedated this entry. Olney 's declaratory statement 
fixed the date of his settlement as April, 1869. This, also, was subsé- 
quent to the filing of the map of definite location ; so Madsen produced 
testimony to show that Olney's settlement was actually made early in 
1868, before the filing of the map of definite location. This testimony 
seems to hâve enabled him to prevail in the land department, and also in 
the State courts of Utah, though there was no claim that Madsen had 
succeeded to Olney's rights; Olney having abandoned the claim soon 
after making his pre-emption entry. 

The Suprême Court of the United States held that, even if Olney 
had settled prior to the filing of the map of definite location, that fact 
alone was insufficient to withdraw the land from the opération of the 
railroad grant, because there was no proof that his settlement was with 
intent to acquire title from the United States. The court then argued 
that both parties should be held to the record. The whole trend of Mr. 
Justice's Brewer's argument was toward the conclusion that the date 
when the map of definite location was filed with the Commissioner 
of the General Land Office should mark the inception of the company's 
right, and that the date when the settler's entry was made in the local 
land office should be regarded as the time when his right attached. 
That this was his theory is shown by his reply to the objection that such 
a rule would ignore the privilège given to temporary occupants of the 
land to make entry within a short time. Furthermore, he limited the 
application of the rule to controversies similiar to that between Tarpey 
and Madsen. The case at bar is not such a controversy. 

In a controversy, said the court, between two occupants of a tract 
open to pre-emption and homestead entry, relative rights are not de- 
termined by the mère time of filing the respective claims in the land 
office, but by prior occupancy, which may be established by oral testi- 
mony. But in a controversy between a railroad holding under a land 
grant, and an individual entryman, the question of right, according to 
décisions of the Suprême Court since 1882, rests, not on the mère mat- 
ter of occupancy, but on the record. In décisions prior to that date, it 
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was considérée! that the line of the "road is definitely fixed" when it is 
surveyed and marked out on the ground. As a gênerai rule, that fact 
could only be estabhshed by oral testimony. 

The uncertainty and instability of titles resting on oral testimony led 
to the adoption of the rule, since unquestioned, that the line of the rail- 
road could only be regarded as definitely fixed when the map of defi- 
nite location is filed with the Commissioner of the Land Office. This 
eliminated oral testimony on that point, and also suggested that the 
rights of the settler in controversy with the railroad company claiming 
rights under the land grant should hinge on the record; that is, upon 
his déclaration or entry in the local land office. 

The objection to plaintifïs' oral testimony as to Lake's improvements 
prior to 1865 is overruled. Objections to the so-called Lake possessory 
claim are sustained, because Lake's connection therewith has not been 
satisfactorily established. Défendant 's testimony fails to show that 
Lake, prior to or on the Ist day of July, 1862, had made any claim to the 
Plaza sufficient to deprive it of its status as public land or defeat the 
right of way grant. 

Let a decree be entered in favor of plaintifïs. 
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(District Court, W. D. Texas. San Antonio Division. February 15, 1919.) 

No. 214. 

Cakriers <S=:5l2i9) — CoMSTTTUTioNAi, Law (S=1.35 — Feanciiise Ordinance — 
Phovlsion Fixing Rates — Coxtract. 

Under Const. ïex, 1876, liiil of Kiglits, § 17, providing tliat no irrévo- 
cable or uucontrollable grant of spécial privilège or iuimunltles sliall be 
made, Irai ail privilège.^ grantcd by the I>egislature t-r created under its 
authority shail be .subject to tlie control thereof, a city liaving powcr 
under its chartei' "excliislvely to * * * regulate everything counected 
wiili city railroads" is vvitliout authority to make au irrévocable contract 
fixing tho rate of fnre in au ordhiauce grantlng a franchise to a street 
]-ailroad company, and such provision is rogulatory only, subject to 
change by the city to jirotect tlie public frora excessive charge for service, 
and to the constitutioual right of the company to earn a fair return on 
its Investmeut. 

In Equity. Suit by the San Antonio Public Service Company 
against the City of San Antonio and others. On motion of défendants 
to dismiss bill. Overruled. 

Templeton, Brooks, Napier & Ogden, of San Antonio, Tex., for 
complainant. 

Wm. Aubrey, R. J. McMillan, City Atty., and R. P. Ingrum, Asst. 
City Atty., ail of San Antonio, Tex., for défendants. 

WEST, District Judge. The San Antonio Public Service Company, 
plaintiff, brings suit against the city of San Antonio and its mayor, 
city commissioners, and city attorney, défendants. Plaintiff will be 
referred to as "Company" and défendants as the "City." 

©=For other cases see same topic & KBY-NUMBER iu ail Key-Numbered Digests & Indexes 
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Company complains that without fault and for causes beyond its 
control, set out in great détail, it is unable to earn a fair return upon 
its investment, unless permitted to charge a greater carriage fare 
than 5 cents per passenger as now fixed by City's ordinance ; that on 
March 28, 1918, the City passed an ordinance prohibiting any pubhc 
utihty Company from raising its rates without first obtaining consent 
of the City so to do ; that Company, on August 29, 1918, sought con- 
sent to raise its fare tO' 6 cents per passenger, which was denied by 
the City in October, 1918, by an ordinance prohibiting a fare charge in 
excess of 5 cents, and imposed a penalty of misdemeanor by fine and 
forf eiture of franchise right for any violation ; that Company de- 
sires to raise the rate of fare to 7 cents per paf^senger, or to such other 
sum as the court may find necessary to enable Company to fulfill its 
duties and obligations as a common carrier, and at the same time earn 
a fair return upon its investment ; that the enforcement of the or- 
dinance prevents Company from increasing its rates, and forces it 
to dedicate its property to public use, depriving it thereof without due 
process of law, in violation of the Constitution of the United States. 

Company prays : ( 1) That the court détermine (a) whether Com- 
pany can earn a fair return from a 7-cent fare, and, if not (b) to fix 
a rate of fare that would enable it to do so ; and (2) in the mean- 
time the City be enjoined from carrying into effect the provisions of 
the two ordinances. 

The City moves to dismiss Company's complaint because from 
Company's pétition it appears that Company, as successor to the San 
Antonio Traction Compan}', was obligated to transport passengers for 
a 5-cent fare, and that such ordinance constitutes, in efïect, a valid 
contract betvi'een the Company and the City, the enforcement of which 
was being demanded of the Company ; theref ore the action of the City 
in refusing to permit Company to raise its fare could not be a taking 
of its property without due process of law. The ordinance (1899) 
under considération provided: 

"Said Street car companies sliall cliarge flve cents fare for one continuons 
ride over any one of tlieir lines, witli one trnusfer to or from either Une to 
tlie otlier." 

In 1903 (Acts 28th Leg. c. 1 16) the Législature of the state passed 
what is known as the 'half fare" law, requiring street railways to 
transport students of schools, under 17 years of âge, at one-half the 
fare required of adults. Altgelt filed suit against the San Antonio 
Traction Company, predecessor of Company, to compel it to carry 
students at half fare as provided by the act. The Traction Company 
contended that the 1899 ordinance constituted a contract with City 
guaranteeing, during the life of its franchise, a vested right to a re- 
turn of 5 cents fare for each passenger; that the statute sought to 
be enforced would impair the obligation of such contract by requir- 
ing the Traction Company to perform the service for a less charge 
than fixed by the ordinance, consequently violative of the Constitu- 
tion, void, and unenforceable as to the contract in question. This 
contention was insistently urged by the Traction Company in the 
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trial court, the Court of Civil Appeals, and in the Suprême Court of 
the United States, but those courts did not consider that question 
determinative of the issue. The latter court (San Antonio Traction 
Co. V. Altgelt, 200 U. S. 308, 309,_ 26 Sup. Ct. 263, 264, 50 !.. Ed. 
491), referring to this particular ordinance, says : 

'•Kvoii if constrnerl as a coiitract, it was still snb.ieet to tlie provisions of the 
Constitutîon of 1S7C, wliich in section 37 of tlie Bill of Klghts declared tliat 
no Irrévocable or uncontroUable grant of spécial privilège or immunities should 
be made, but that ail privilèges granted by tho I/egislature or created under 
its authority shall be subiect to the control thereof," 

The court further déclares : 

"T'nder the Bill of llights of that Constitution the Législature could not 
rednce the tares to a confiscatory ainonnt or to an amount which would ren- 
der it unprofitable to operatc the road" 

— the Traction Company, however, making no claims of that char- 
acter in that case (but it does so in the présent case) — and finally hold- 
ing that the Traction Company must issue the half fare tickets, not- 
vi'ithstanding the terms of the ordinance fixing the fare at 5 cents. 

The Company contends hère that this décision in efifect holds that 
the ordinance in ciuestion does not bring into being the contractual 
relation in the légal sensé, but construes the words "shall charge five 
cents" fare as being mandatory, and regulatory in character, sub- 
ject to the right of revision by the state, and also subject to the con- 
stitutional right of the Company to earn a fair rëturn upon its invest- 
ment. 

The City urges that the contractual relation does exist by virtue of 
the ordinance, thus limiting the maximum fare to be charged by Com- 
pany, in any event, to 5 cents, subject to revision by the state. Under 
this construction the Company would be required to maintain and 
operate its railroad, charged with its fuU duty as a common carrier, 
even though forced to bankruptcy. 

The court concèdes that, if the contractual relation exists as insisted 
upon by the City, the rule may not be overstated, and the Company 
may not ask the court to rewrite, reform, or vary the terms of a law- 
ful obligation, voluntarily imdertaken, and the pétition should be dis- 
missed. 

The power and authority of the City to contract for and fix rates 
during the term of the Company's franchise, if any such power ex- 
isted, is shown by the charter in effect at the time of the passing of 
the 1899 ordinance. Only section 100 of that charter is material. It 
grants power — 

"exclusively to prevent, control and regulate everything connected with clty 
railroads, and to inake such rules and régulations for the same as the cify 
«•ouneil may deem uecessary." 

Tae pov.'er to "regulate everything connected with city railroads" 
thus unrestricted would include authority to contract for and fix rates, 
were it not for the bar interposed by the provisions of section 17 of 
the Bill of Rights of the Constitution of 1876, declaring that no ir- 
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revocable grant of spécial privilège or immunity could be made, but 
should be subject to législative control. The grant of a right to a 
city railroad to charge a fixed sum as a passenger fare during the 
life of its franchise is an irrévocable grant of spécial privilège, ex- 
pressly prohibited by the Constitution. 

The City contends that, even if there be an exercise of excess 
powers, a contract pro tanto nevertheless exists, binding upon the par- 
ties, subject to the right of the state to fix and regulate rates, resting 
this proposition on City of Manitowoc v. Manitowoc & Northern 
Traction Co., 145 Wis. 25, 129 N. W. 925, and Milwaukee v. Rail- 
road, 153 Wis. 592, 142 N. W. 491, L. R. A. 1915F, 744, Ann. Cas. 
1915A, 911. Thèse cases turn upon the construction of two sections 
of the Wisconsin Statutes» The ordinance in its terms in the latter case 
is substantially of like efïect as in the case at bar. The court held that 
such an ordinance did not constitute a contract. The City also cites 
authorities supporting this contention from states where municipali- 
ties hâve been authorized to make inviolable contracts as to rates. 
Détroit V. Détroit Citizens' St. Ry., 184 U. S. 368, 22 Sup. Ct. 410, 
46 L. Ed. 592; Vicksburg v. Water Co., 206 U. S. 496, 27 Sup. Ct. 
762, 51 D. Ed. 1155. But for the very reason that such a contract 
has the effect of extinguishing pro tanto an undoubted power of gov- 
ernment, both its existence and the authority to make it must clearly 
and unmistakably appear, and ail doubts must be resolved in favor 
of the continuance of the povi'er. Providence Bank v. Billings, 4 Pet. 
514, 561, 7 L. Ed. 939; Railroad Commission Cases, 116 U. S. 307, 
325, 6 Sup. Ct. 334, 388, 1191, 29 E. Ed. 636; Vicksburg, etc., Railroad 
Co. v. Dennis, 116 U. S. 665, 6 Sup. Ct. 625, 29 E. Ed. 770; Freeport 
Water Co. v. Freeport City. 180 U. S. 587, 599, 611, 21 Sup. Ct. 493, 
45 L. Ed. 679 ; Stanislaus County v. San Joaquin C. & I. Co., 192 U. 
S. 201, 211, 24 Sup. Ct. 241, 48 L. Ed. 406; Metropolitan Street Ry. 
Co. V. New York, 199 U. S. 1, 25 Sup. Ct. 705, 50 E. Ed. 65, 4 Ann. 
Cas. 381. And see Water, Light & Gas Co. v. Hutchinson, 207 U. 
S. 385, 28 Sup. Ct. 135, 52 L. Ed. 257._ 

It is obvions that no case, unless it is identical in its facts, can 
serve as a controlling précèdent for another, for différences slight in 
themselves may, through their relation with other facts, turn the bal- 
ance one way or the other. Illustrations of the truth of this may 
be found in the cases of Freeport Water Co. v. Freeport City, supra, 
Rogers Park Water Co. v. Fergus, 180 U. S. 624, 21 Sup. Ct. 490, 45 
L. Ed. 702, and Knoxvilie Water Co. v. Knoxville, 189 U. S. 434, 23 
Sup. Ct. 531, 47 E Ed. 887, where no authorized contract was found, 
as contrasted with Détroit v. Détroit Citizens' St. Ry. Co., supra, and 
Cleveland v. Cleveland City Ry. Co , 194 U. S. 517, 24 Sup. Ct. 756, 
48 L. Ed. 1102, where a contrary conclusion was reached. 

The Milwaukee Case was taken to the SuprerOje Court of the United 
States (Milwaukee v. Railroad, 238 U. S. 174, 35 Sup. Ct. 820, 59 L- 
Ed. 1254), and judgment affirmed as being the "judicial interprétation 
of a State statute Iby the highest court of the state." The court was 
careful to further limit the effect of its afHrmance by use of the f ollow- 
ing language (238 U. S. 178, 35 Sup. Ct. 821, 59 E. Ed. 1254) : 
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"On hearing in the court of first instance, it was lield tliat there was no 
contract niade hy the passage and acceptance of the ordinance wliich we 
havo quoted, and the complaint was * « * dismissed. Ujwn ai)peal to 
the Suprême Conrt of Wisconsin, that jiidgnient was affirnied. * * * In 
the View we take of the case it Is nnnecessary to pass upon the question 
whether tho ordinance had the elïect to make a contract hiudlng between the 
city and the conipany until subséquent législative action by the state." 

The United States Suprême Court in the AUgeh Case, 200 U. S. 308, 
26 Sup. Ct. 261, 50 L. Ed. 491, expressly declined to décide that this 
very ordinance constitutcd a contract pro tanto, being practically the 
same réservation made by the same court in the Milwaukee Case. 

That the 1899 ordinance does not constitute a contract is confirmed 
by a like construction given to an ordinance of identical efifect in Home 
Téléphone Co. y. Los Angeles, 211 U. S. 274, 277, 278, 29 Sup. Ct. 
54, 53 L,. Ed. 176. The court in that case, after reviewing authorities 
relied on by the city, says : 

"AU thèse cases agrée that the législative antbority to the mvuiicipality to 
make the contract mnst clearly and nnmistakably appear. It does not so 
appear in the case at bar. The appellant has failed to show that the city had 
législative authority to make a contract of exemption from the exercise of the 
power of régulation conferred in the charter. It therefore beconies unueces- 
sary to consider whether such a contract in fact was made." 

The City in the présent case fails to show that it had législative 
authority to make the contract it allèges was made with the Com- 
pany, because the inhibition of the Constitution of 1876 against ir- 
révocable grants of privilège stands squarely in the way, and as stated 
by the United States Suprême Court, last quoted, it becomes un- 
necessary to consider whether such a contract was in fact made. 
Home Co. v. Los Angeles practically holds that. The ordinance there 
in question (1) did not state a contractual relation ; and (2) if so, 
the city was without authority to make such a contract. A like condi- 
tion exists hère. The ordinance of 1899, and its acceptance by the 
Company did not constitute a contract, but, even if that were possible, 
the City lacked the power and authority to make it. 

The City insists that at the time of the consolidation ordinance, July, 
1917, the City had the power by constitutional amendment, and the 
Home Rule Act passed pursuant thereto, to fix rates and make irrévo- 
cable contracts. Even if this be true, no material change has been made 
in the verbiage of the original ordinance of 1899 by the Consolidated 
ordinance, so far as the city railroad is concerned. As was said by 
the United States Suprême Court in Home Co. v. Los Angeles, 211 U. 
S. 274, 29 Sup. Ct. 52, 53 L. Ed. 176, referring to an ordinance of 
like terms and effect, equally applicable hère: 

"It speaks in words appropriate to describe the authority to exercise the 
governmental power, but entirely unfitted to describe the autliority to con- 
tract. It authorizcs command, but not agreement. * * * xiie ordinance 
liere described was not an ordinance to agrée upon the charges. * * * 
It authoriises the exercise of the governmental power and nothiug else." 

For the purpose of the motion to dismiss, the allégations of the 
complainant's bill are assumed to be true. There can be no doubt 
that a cause of action for équitable relief is stated in the bill, unless 
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the rights of parties are expressed by contract. The court is of opin- 
ion that no contract is shown to exist by the ordinance set out, but 
that the rights of parties are controlled by the terms of the ordinances 
as enactments of law regulating the conduct of a pubHc servant. The 
City retains ample power to protect the pubhc against excessive 
charge for service; the Company, by the terms of the Constitution, 
is guaranteed against confiscation of its property rights by régulation 
which would require its use by the public without a fair return upon 
the outlay. 

The motion to dismiss the complainant's bill will be overruled, and 

défendant City may file further answer thereto within days 

from this date. 

A formai orcler in accordance with this mémorandum opinion will 
be entered of record in due course. 



THE ATJCK M. GUTHRIE. 

THE ANSON M. BANGS. 

roistrict Court, E. D. Virginia. April 23, 1919.) 

1. Cori-isio:^ (S=375 — Ligiits — "Motoreoats." 

A vessel 87 feet long, propelled partly by sail and partly by israsoline 
enjrines, Is not a motorboat, within Act June 9, 1910, § 1 (Comp. St. § 
8277), defliiing motorboats as vesscls propelled by macliinery, not more 
tlian G5 feet long, and is not governed by section 3 (8270) of that act, pro- 
viding that motorboats, when propelled by sali aud machiuery, need not 
carry the white lights required by the section. 

2. Collision <5=375 — liioiiTs — "Steam Vessel." 

A vess'el more than 87 feet long, propelled partly by sail and partly 
by gasoline engines, is a steam vessel, Vv^ithin Inland Navigation Rule» 
(Comp. St. § 7873), prescribing that every vessel under steaTti, whotber 
■under s.ail or not, Is a steam vessel, and that the term "steam vessel" 
shall incinde any vessel propelled by machinery, and as such was re- 
quired by article 2 of those rules to carry white masthead lights. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Steam Vessel.] 

3. Collision <S=340, 75 — T..ights of Steam Vessel— Steam Vessels Meetino. 

An auxiliary schooner, propelled by sail and machinery, and a steam 
tng, both held at fault for a collision occurrlng at night just outside Cape 
Henry; the schooner for failure to carry the white masthead Hght re- 
(luired of ber as a steam vessel, and the tug for gross négligence of her 
navigator in starboarding after discoverlng the présence of the schooner 
on her port bow. 

4. Collision <2='77 — Lioiits of Steam Vessel — Txiokout. 

A steain vessel, f.niling to carry lights prescribed by Inland navigation 
rules, cannot insist on too rlgorons an enforcement of the obligation of 
other vessels to uialntain a looUout. 

In Admiralty. Libel by Tobias Johnson, as master of the auxiliary 
schooner Alice M. Guthrie, against the steam tug Anson M. Bangs, to 
recover for damages sustained by the sinking of the schooner after col- 
lision with the tug. Decree rendered, holding both vessels jointly 
liable. 

^=3Î'or other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Edward R. Baird, Jr., of Norfolk, Va., for libelant. 
Macklin, Brown & Purdy, of New York City, and Hughes, Van- 
deventer & Eggleston, of Norfolk, Va., for respondent. 

WADDILL, District Judge. This libel is to recover for damages 
sustained by the sinking of the auxiliary schooner Alice M. Guthrie, 
88 tons gross, 87 feet long, 22 feet beam, 9 feet deep, in a collision 
with the steam tug Anson M. Bangs, 101 feet long, 23 feet beam, 
12.2 feet deep. The collision occurred on Stmday night, June 2, 1918, 
a short distance outside of Cape Henry, near the gas buoy, a little be- 
fore 10 o'clock. The weather was good and clear, but a thunderstorm 
was approaching. The Guthrie was propelled in part by sail and in 
part by machinery, and at the time of the collision her mainsail had 
been lowered, but the foresail and forestaysail were set. 

The contention of the libelant is that, as the Guthrie rounded the 
gas buoy off Cape Henry, inward bound, on a course west by north, 
she discovered some two miles away, outward bound, the lights of the 
tug, and subsequently, when about a mile away, the red light of the 
tug, bearing on her port bow, the vessels being port to port ; that the 
red and green lights of the Guthrie were properly set, and burning 
brightly; that she had no white masthead light, being forbidden as a 
sailing vessel f rom exhibiting the same ; that she maintained her 
course and speed ; that the Bangs changed its course, so as to show 
first her red and then her green light to the schooner's red light, and 
then steadied her wheel, and bore directly down upon the schooner, 
striking her on the port side at practically right angles, puncturing her 
huU several feet, f rom which she quickly sank ; the schooner, her 
cargo, and the effects of the officers and crew proving a total loss. 
Libelant further insists that the absence of the masthead Hght in no 
manner contributed to the collision, and that the Bangs, a steam ves- 
sel, charged with the duty of avoiding even the risk of collision, was 
being navigated by incompétent navigators, without a lookout, and 
proceeding at undue speed, and was solely at fault for bringing about 
the disaster. 

The respondent alleged that, on the night and at the time of the 
collision, the Anson M. Bangs was properly equipped and manned, 
and had her lights properly set and burning brightly; that, having 
passed through the submarine net at Cape Henry, proceeding at about 
10 miles an hour, on a course due east, the weather clear, but with 
signs of an electrical storm coming up, about 9:50 o'clock, her navi- 
gator observed through the flashes of lightning on her port side, and 
almost dead ahead, a dark object, appearing to be the sails of a vessel, 
and quickly thereafter, and very close aboard, a red light, which aft- 
erwards proved to be the port light of the Guthrie, which up to that 
time had been obscured and not visible to those on the Bangs ; that 
the Guthrie had some of her sails up, and was being propelled by two 
36 horse power gasoline engines, and was a steam vessel within the 
rneaning of the navigation laws of the United States ; that she car- 
ried no masthead light ; that the engines of the tug were immediate- 
ly stopped and reversed full speed astern, and continued backing until 
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the collision ; and that the accident was not causcd by or contribntecî 
to by any neglect or fault on the part of the tug, or those in charge of 
her, and was brought about solely by the neglect and fault of those 
navigating the Guthrie. 

In the view of the court, it will not be necessary to pass upon many 
of the faults assigned by the parties one against the other, but only 
to détermine severa! of the more important charges; that is, whether 
the Guthrie was a sail or steam vessel, and, if the latter, whether she 
was required to hâve a masthead light properly set and burning, and 
the effect of her navigating, under the facts of this case, without the 
same, and whether those navigating the Bangs were guilty of négli- 
gence which contributed to the collision, assuming the Guthrie to hâve 
been in fault in the particulars charged. Thèse will be considered in 
the order named. 

[1] 1. Does the Guthrie come within the terms of Motorboat Act 
June 9, 1910, c. 268, 36 Stat. 462 (Comp. St. §§ 8277-8281, 8283-8286) ? 

The enacting clause of this act, as well as section 2, class 3, in 
efïect provides that the word "motorboat" shall include every vessel 
propelled by machinery and not more than 65 feet in length. The 
proviso to the third section of the act is that motorboats, as defined 
by the act, when propelled by sail and machinery, or under sail alone, 
shall carry colored lights, suitably screened, but not the white lights, 
prescribed by this section. It is insisted under this proviso, although 
the Guthrie at the time of the collision was being propelled by both 
sail and machinery, that she was not required to use the white lights 
prescribed by the act, but only the red and green running lights. 

The court cannot concur in this view. The language of the proviso, 
"motorboats as defined in this act," means vessels under 65 feet in 
length, and does not apply to a vessel like the Guthrie, which is 87 
feet long. 

[2] 2. The Guthrie, not being a motorboat within the terms of the 
act, is subject to the laws regulating vessels propelled by machinery, 
as distinguished from sail vessels. The "preliminary définitions" of 
the régulations regarding steam and sail vessels, are as follows : 

" * * * Every steam vessel which Is under sali and not onder steam is 
to be considered a sailing vessel, and every vessel under steam, whether under 
sail or not, is to be considered a steam vessel. ïhe words 'steam vessel' shall 
include any vessel propelled by machinery." Inland Kules of Navigation 
(Act June 7, 1897, c. 4) § 1, 30 Stat. 96 (Comp. St. § 7873). 

This définition in terms prescribed that every vessel under steam, 
whether under sail or not, is to be considered a steam vessel, and the 
words "steam vessel" shall include any vessel propelled by machinery. 
Article 2 of the Inland Rules of Navigation prescribes the masthead, 
lights to be carried by steam vessels, as follows : 

Article 2: "A steam vessel when under way shall carry — (a) On or in 
front of the foremast, or, if a vessel without a foremast, theii in tho fora 
part of the vessel, a bright white light so coustructed as to show an unbroken 
light over an are of the horizon of twenty points of the compass, so flxed as to 
throw the light ten points on each side of the vessel, nanioly, from right 
ahead to two points abaft the beam on eitlier side, and of sucb a cbaracter as 
to be visible at a distance of at least flve miles." Comp. St. § 7870. 
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In the light of this rule, and the définition mentioned, it seems en- 
tirely clear that the Guthrie, at the time of and prior to the colUsion, 
should bave exhibited a white masthead light, as well as the red and 
green running hghts. 

[3, 4] 3. The failure of the Guthrie to conform to this rule pre- 
scribed for her navigation makes her liable, or at least in part liable, 
for the disaster, unless it shall appear that her failure in that respect 
did not and could net hâve contributed thereto. It is admitted that 
at the time of the collision she was being navigated in part by steam 
and in part by sail, that her sails had been taken in and furled with 
the exception of the foresail and forestaysail, and that the latter was 
being furled. It cannot be said that the failure to expose the white 
light may not hâve contributed to the collision, since it is manifest 
that those navigating the Bangs only observed the présence of the 
Guthrie when in close proximity to her. Whether they should hâve 
seen her earlier is not so apparent; but as the Guthrie was clearly at 
fault in failing to do what was required of her, to notify others of her 
présence, she cannot be heard to insist upon too rigorous enforcement 
of obligations on their part. Foster v. Merchants' & Miners' Trans- 
portation Co.'(D. C.) 134 Fed. 964, 969; Baltimore Steam Packet Co. 
V. Coastwise Transportation Co. (D. C.) 139 Fed. 777, 779. 

4. In the view taken by the court of the testimony, the navigators 
of the Bangs were guilty of gross négligence in the navigation of their 
vessel after the présence of the Guthrie was known to them, if not, 
indeed, for their failure to see her earlier ; and their conduct, after 
the présence of the vessel became known, was so culpable, that they 
should not be excused on account of error in extremis. From their 
own testimony, the évidence of their navigator and lookout, they ap- 
pear clearly to hâve been at fault after the présence of the schooner 
was known. The mate in charge of the navigation should hâve acted 
promptly upon being advised by the lookout, who was also in the pilot 
house, of the dark object ahead, and when the red light appeared 
ahead on his port to hâve insisted upon starboarding, and running 
into the oncoming vessel, over the protest of the lookout, who seized 
the wheel and attempted to port the same, was inexcusable. 

It foUows, from what bas been said, that the vessels collided as 
the resuit of their joint négligence, and are jointly liable for the dis- 
aster, and should be so held. 
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THE MANAWAT. 

THE G. S. ALLTN. 

(District Court, E. D. Virginia. March 18, 1919.) 

Collision ©=345 — Steam and Sailing Vessels — Fault. 

A fishing steamer held solely In fault for collision with a meeting 
schooner at night on Chesapeake Bay, for not sooner seelng the sclioon- 
er's lights and for proceedlng without reduclng speed after the scïiooner 
was seen 150 yards away, instead of stopplng and reversing at once, 
which, as the burdened vessel, she sliould hâve donc. 

In Admiralty. Suit for collision by M. H. Lumpkin, master of the 
schooner Manaway, against the fishing steamship G. S. Allyn. Decree 
for libelant. 

Frank Newbill, of Irvington, Va., and John N. Sebrell, of Nor- 
folk, Va., for libelant. 

Hughes, Little & Seawell, of Norfolk, Va., for respondent. 

WADDILL, District Judge. On the morning of the 14th of Sep- 
tember, 1918, between 3 :30 and 4 o'clock, the schooner Manaway and 
the fishing steamer G. S. Allyn were in collision in the waters of Ches- 
apeake Bay, about a mile and a half off and to the northward of Wind- 
mill Point L,ight, with the resuit that in about 15 or 20 minutes the 
schooner sank, and its cargo and the belongings of ail on board proved 
a total loss, to recover the value of which this libel was filed. 

The Manaway was a two-masted schooner, 63 tons gross, 68.5 feet 
long, 23 feet beam, 5.8 feet deep; the Allyn was a steamship used in 
the fishing service, 150 feet long, 24 feet beam. At the time of the 
collision, the Allyn was proceeding up Chesapeake Bay, returning from 
the fishing grounds at sea, to her owner's factory at Fleeton, Va., hav- 
ing on board her crew and some 25 fishermen. The Manaway was 
proceeding down the bay to Rappahannock river. Va., laden with a 
cargo of cans and can cases. 

The assignments of fault by the vessels, one against the other, are 
numerous ; but, in the view taken by the court, the testimony of those 
material are whether the lights of the sailing vessel, before and at the 
time of the collision, were properly set and burning, and should hâve 
been timely seen by the steamer, and also whether the steamer, after 
observing the schooner, conducted her navigation with seamanlike skill 
and promptness. 

The court's conclusion, npon a review of ail the testimony, is that 
the sailing vessel had up the régulation lights, and that the same were 
properly set and burning. Her ofiicers and crew, one and ail, so tes- 
tify, and that the lights had been burning during the night, and were 
set and burning as the schooner went down. The positiveness and 
clearness of this testimony, in the light of knowledge and opportunity 
of knowledge of those testifying, ought not to be lightly ignored, be- 
cause those engaged in the navigation of the steamship failed to see 
the lights. 

^zzoJPor other cases see same topie & KEY-NUM£ER in ail Key-Numbered Digests & Indexes 
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The navigation of the steamship was in charge of a private pilot and 
a wheelsman, both in the pilot house, and a fireman, who was below. 
The master had tiirned in, as had the others of the ship's crew, and 
there was no one person charged especially with the performance of 
the duties of the lookout ; the same having been intrusted to those in 
the pilot house. No lights were observed on the schooner by those on 
the steamship, and its présence was first known when it loomed up 
about a point on the steamship's starboard. The pilot, in the pilot 
house, admits seeing her 150 yards away, and the wheelsman, also in 
the pilot house, 75 yards away. The fireman, the only other person on 
duty at the time, was not examined. The évidence shows that the first 
order was to starboard the wheel, then hard astarboard and stop and 
reverse, and that there was about two minutes between the time of 
observing the loom of the schooner and the happening of the collision, 

The steamship was the burdened vessel, and the one against wliom 
presumptions of fault, if any, are to be solved. She was charged, not 
only with avoiding collision, but the risk thereof, with this sailing 
vessel (article 20, Inland Rules of Navigation), and it was incumbent 
on her not to take chances. The danger of collision was sufficiently 
présent when the schooner, whose course was unascertained, was ob- 
served 150 yards away, to admonish the steamship to take no chances. 
Observing the loom of the schooner within that close proximuy on the 
steamship's starboard, her navigator should hâve immediately stopped 
and reversed, giving the appropriate signais to that end, and to hâve 
first starboarded, without slackening speed, and then hard astarboarded 
before stopping and reversing, was a manifest and gross fault of nav- 
igation, sufhcient in itself to account for, and in the judgment of the 
court did bring about, the collision. The rules of navigation for pre- 
venting collisions at sea (article 23) impose on steamers, in the présence 
of impending danger, the duty to slacken speed, or stop or reverse, 
if necessary, and means that such précaution shall be timely taken, 
and to delay action in that respect, or fail promptly and seasonably 
to take the necessary steps to avoid risk of collision, must be at 
the péril of the steamship. Nelson v. The I^eland, 22 How. 48, 55, 16 
L. Ed. 269; The New York, 175 U. S. 187, 201, 22 Sup. Ct. 67, 44 L. 
Ed. 126; The State of Alabama (D. C.) 17 Fed. 847, 853, and cases 
cited. 

The steamship in this case is moreover at fault for her failure to see 
the lights of the sailing vessel earlier, as they were manifestly burning, 
and ought to hâve been observed by those in charge of the navigation 
of the ship, in the exercise of due care on their part. The navigators of 
the schooner testified that they observed the masthead light of the 
steamship two miles away, and thereafter steadily maintained the 
schooner's course and speed. 

The libelant further insists that the steamer was at fault for her fail- 
ure to hâve a proper lookout, and that she was also reprehensible for 
her omission to stand by the schooner after the disaster. There is great 
force in the contention in both respects, and much testimony to sup- 
port the same; still the court does not feel that it is necessary to rest 
its décision upon either of thèse points. The schooner was seen in am- 



478 257 FEDERAL REPORTER 

pie time to hâve avoided the collision by the exercise of good seaman- 
ship by those in charge of the steamship. The court, however, feels 
that it should say, as respects the failure to hâve a lookout other than 
the two persons stationed in the pilot house, that the navigation, in the 
nighttime, of a vessel of the size in question, on a frequented thorough- 
fare like Chesapeake Bay, having aboard a large number of persons, 
without the présence of one whose sole duty it was to act as lookout, 
without other duties to distract his attention, was of doubtful propri- 
ety. 

Regarding the charge against the steamship of failure to stand by 
after the collision, the court is not incHned, in the light of the testimo- 
ny, to hold that the steamship wholly failed to discharge its duty in 
that respect. Still it does appear, considering the seriousness of the 
collision, that something more should hâve been done than vk'as. Prov- 
identially, the lives of ail on board the sinking schooner were saved, 
but not due to anything that the steamship did. 

A decree holding the steamship wholly responsible for the collision 
will be entered on présentation. 



THE FJELL. 

THE LIVINGSTONIA. 

(District Court, E. D. Virginia. Marcli 19, 1010.) 

1. Collision ©=86 — SteamiShips — P>idence — Speed — Fog. 

Evidence held to sliow that neitlier of two steamsliips which collided 
were proceeding at a moderate rate of speed, liaving regard to the char- 
acter and density of the existing fog. 

2. Collision <@=382(2) — For. — Speed. 

The gênerai rule is that a steamship in a fog should navigate so as to 
be able to stop in time to avoid collision, providing the approaching ves- 
sel is also proceeding at a moderate rate of speed. 

3. Collision <&=al44 — Steamsiiips — Division of Damages. 

Where a collision was caused by two steamshlps navigating at an un- 
reasonable rate of speed in a fog, the resultiug loss should be borne by the 
vessels jointly. 

In Admiralty. Libel by B. Johannesen, master of the steamship 
Fjell, against the steamship L,ivingstonia. Decree that loss be borne 
by steamships jointly. 

Hughes, Vandeventer & Eggleston, of Norfolk, Va., for the Fjell. 
Hughes, Little & Seawell, of Norfolk, Va., for the Làvingstonia. 

WADDILJv, District Judge. The collision for which the libel in 
this case was filed occurred between the Norwegian steamship Fjell, 
907 tons gross, 221 feet 6 inches long, 32 feet 2 inches beam, and the 
English steamship Divingstonia, 4,294 tons gross, 385 feet 5 inches 
long, 50 feet beam, about 11 :56 p. m., on the 30th of June, 1918, on the 
Atlantic Océan, ofï Currituck Sound, on the North CaroHna coast ; 
the Fjell being on a voyage f rom New York to Port Haiti, with a gen- 

«gssFor other cases see same topic & KEY-NUMBER in ail Key-Numberea Digests & Indexes 
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eral cargo, and the Livingstonia en route f rom Matanzas to an English 
port, via Newport News, for bunker coal, with a cargo of sugar. At 
the time of the collision, the vessels were navigating in a dense fog, 
which set in about 11 :15 p. m., and had increased in density until the 
happening of the accident, at approximately midnight. The stem of 
the Livingstonia struck and penetrated the port side of the Fjell abaft 
of amidship, opposite hatch No. 3, cutting deeply into her, from the 
effect of which she shortly sank, and with her cargo became a total 
loss. 

Each ship assigns against the other many faults which it is claimed 
hrought about the collision, and each vessel claims that it was vir- 
tually at a standstill in the water at the time of the collision, and the 
other proceeding at undue spced. Save as to the question of speed 
of the vessels, the testimony is less conflicting than usual in this class 
of cases. The time, place, and courses of the vessels, the existence of 
the heavy fog, and when the same set in, are not seriously contro- 
verted, and that each ship had been giving appropriate fog signais is 
not disputed ; nor is it denied that each vessel heard the fog signais 
of the other, and saw their white and running lights an appréciable 
time before the collision. Indeed, the controversy narrows down to 
the navigation of the respective vessels after they saw the lights, or 
at least knew of the présence of the other. 

The Fjell insists that upon hearing the whistle of the approaching 
vessel ofï her port bow, at approximately 11:45, which afterwards 
tumed out to be th© Livingstonia, her engines were put to slow speed, 
and she thereafter proceedcd at very low speed, making little more 
than steerageway for four or five minutes, when the whistles were 
again heard on her port bow, somewhat broadened, at 11 :50, when her 
engines were stopped, and continued stopped up to the time of the 
collision at 11 :56, and that upon observing the masthead lights of the 
Livingstonia, about four points on the port bow, coming apparently 
rapidly, the latter ship sounded a signal of three whistles, and there- 
upon the Fjell, practically without headway, ported her helm in the 
effort to move to starboard, to avoid the full force of the collision, 
but without effect. 

The Livingstonia insists that finding, about 11:50, that the fog 
was hecoming thicker, an order was given to stand by the engines, 
and a minute later to reduce to slow sjieed ahead. The vessel slowed 
to about four knots, and about 11 :56 fog signais of a steamship were 
heard on her starboard bow, when her engines were stopped ; that 
upon seeing the masthead and red lights of the vessel, which after- 
wards proved to be the Fjell, she swung on her starboard bow ; that 
her engines were placed hard aport, and a short blast of the whistle 
given to indicate that movement, and that thereafter her engines were 
put full speed astern, and the appropriate three blasts of the whistle 
sounded; that undcr the influence of the reversed engines the ship was 
almost at a standstill, when the other vessel was observed to be swing- 
ing in such a direction as to bring the vessels together, the bow of the 
Livingstonia striking the port quarter of the Fjell abaft of her port 
beam, causing her to sink in a very short time. 
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[1-3] The évidence was acutely drawn on the issue regarding the 
navigation of the vessels at and about the time of the collision, with 
the resuit that each attempts to place the fault on the other; the 
navigators of each ship swearing that the other failed to take proper 
steps to avert the disaster, each particularly testifying that the 
other was proceeding at undue speed in the circumstances. The 
correct solution of this issue cannot be said to be free from diiificulty. 
Some of the faults sought to be established by the vessels against each 
other would seem to fall within the class of error in extremis, if in- 
deed a mistake v^^as committed. But the crucial question as to the 
speed of the vessels has to be determined in the light of ail the tes- 
timony and the fair and reasonable inferences to be drawn therefrom, 
and the court's judgment is that neither of the vessels were proceed- 
ing at the moderate rate of speed that they should hâve been making, 
having regard to the character and density of the existing fog. 

The rule generally in that respect may be said to be that they should 
hâve been so navigating as to hâve been able to stop in time to avoid 
collision, upon an approaching vessel coming in sight, provided, of 
course, that such approaching vessel was proceeding at the moderate 
rate of speed required by law. The Colorado, 91 U. S. 692, 23 L,. 
Ed. 379; The Umbria, 166 U. S. 404, 17 Suo. Ct. 610, 41 L. Ed. 1053 ; 
The Julia Luckenbach— The Indrakuala (D. C.) 219 Fed. 600, affirmed 
Indra Eine v. Palmetto Phosphate Co., 239 Fed. 94, 152 C. C. A. 144; 
The Hawkhead (D. C.) 248 Fed. 780. Had hoth vessels on this occasion 
observed this salutary rule of navigation, there would bave been no 
collision, and the court is forced to the conclusion, from a full con- 
sidération of the testimony, that both steamships were navigating in 
such disregard of this rule as to bring about the disaster, and as a 
conséquence that the loss resulting should be borne by the vessels 
jointly. 

A decree may be entered so ascertaining. 
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STANDARD OIL CO. v. HO AVE et al. ÇSo. 3248.) 

(Circuit Court of Appeals, Nintli Circuit. INIay 5, ji»19. Beliearing Denled 

June 6, 1019.) 

1. Taxation (S=5l68 — Foreign Oïl Company— Failube to Fix Cash Value 

or Income — "Intangible Propekty." 

Under Civ. Code Ariz. 1913, par. 4834 et seq., requlring tlie assessment 
of ail taxable property at its full cash value, tlie tax commission and 
board of equalization of Arizona had no authority to ignore the cash 
value of a foreign oll company's property and to tax Its intangible prop- 
erty, flxed with an arbitrary value by capitalizing at 25 per cent, its 
earnings or income, by assessing the valuation against the company gen- 
erally, not upon any spécifie items of its property ; there being no au- 
thority for taxation of earnings, while "intangible property" includes 
only franchises, crédits, choses in action, and the llke. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Intangible l'roperty.] 

2. Taxation iS=349S — Restkaining Assessment — Inadequacy of Légal Reme- 

DY — Multiplicity of Suits. 

Where an oil company, whose "intangible property"' was improperly and 
illegully assessed by the Arizona tax commission and the board of equali- 
zation of the State, v.ould become involved in a multiplicity of suits in- 
volving a common question of law if It attempted to utilize any remedy 
under Civ. Code Ariz. 1913, par. 4S87, it is entitled to équitable relief by 
injunction against the tax commission and the board of equalization. 

3. Courts <S=>335(1) — Fédéral Courts — Control of State Statute — Collec- 

tion OF Tax — Injunction. 

The fédéral courts, in the exercise of their equity .iurisdiction, are not 
bound by Civ. Code Ariz. 1913, par. 49.'Î9, forbldding injunction against 
the State or any ofhcer to prevent the collection of a tax levied under pro- 
visions of law. 

4. Taxation <s=>397 — Oiu Companies— Unit Rule— Statutes. 

Civ. Code Ariz. 1913, pars. 4951-4979, providing for the unit rule of 
value in the taxation of private car Unes, railroad property, and tele- 
graph and téléphone Unes, do not authorize the unit rule valuation for 
taxation of the property of a foreign oil company, or for the distribu- 
tion of the unit value between counties in which the property is sltuated. 

Appeal from the District Court of the United States for the Dis- 
trict of Arizona ; WilHam H. Sawtelie, Judge. 

Suit by the Standard Oil Company, a corporation, against Charles R. Howe 
and others, members of the Tax Commission and of the Board of Equalization 
of the State of Arizona, and others. From a decree deuying prayer for in- 
junction and sustaining défendants' motion to dismiss the bill of complaint, 
plaintifC a])peals. Decree denying the writ and dismissing the bill reversed, 
and cause remanded, with instructions to issue a temporary injunction. 

The Standard Oil Company, a California corporation, has appealed from 
a decree of the District Court of Arizona denying appellant's prayer for a 
temporary injunction and sustaining 1he appellee's motion to dismiss its bill of 
comjjlaint. The question presented involves the valldity of the action of the 
state board of equalization of Arizona in ordering the assessed value of the 
property of the Standard Oil Company for the year 1917 to be increased from 
$342,706, as flxed b.v the county assessing and equalizing authorities, to $2,- 
019,597.64. The facts as substantialiy stated by the complaint are thèse: 

The Standard Oil Company owns real estate, motor trucks, sales stations, 
and like property In varions counties in the state of Arizona. The full cash 
value of the property on January 1, 1918, was $342.706. California is the state 
of corporate domicile, and the corporation owns, within the state of California, 
pipe Unes, refineries, oil wells. and properties of the value of more than $40,- 

©::3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
257 F— 31 



482 257 FEDERAL REPORTER 

000,000. It manufactures gasollne, engine dlstillate, lubi-icatîng oll, and by- 
products of petroleum in California, and sells and disposes of such products in 
California and other states and terrltories in Interstate commerce. The 
Arizona board of equalization determined tliat appellant's net profits on its 
Arizona sales for 1917 were $727,640.41. It proceeded tlien to capitalize 
those earnings at 25 per cent., and thus produced a total value of $2,010,597,64. 
From this last-named suni the amount of $342,640, or the value that had 
been put upon the properties by the county authorities, was deducted, and 
the différence became the increase complalned of in thls proceeding. The state 
board ordered the increase upon ail of appellant's property en masse, vi^ithout 
any spécifie increase as to any particular pièce or item or class of property. 

The complaint allèges that it was not found or determined by the board 
that any particular item or class had been undervalued by the county authori- 
ties, or that any increase in valuation was necessary for any purpose for 
equalizing taxes or valuation. In a communication to appellant, the board 
stated that intangible property was made assessable in Arizona, and the meth- 
od of arriving at the intangible value of the property of the Standard Oil 
Company was by deducting the net income for 1917 in Arizona, as per the 
sworn report of the corporation, and deducting therefrom the fédéral tax 
paid, which would leave the true net business of the company in Arizona for 
1917 as $727,049.41. The board also wrote as follows : "Assuming that thls 
class should earn 25 per cent, net on its assessed valuation, and capitalizing 
the above true net income at 25 per cent., the total valuation shown, both tan- 
gible and intangible, is $2,910,597.64. Deducting from thls figure the total 
amount of your assessments in the several counties, araounting to $342,646, 
leaves a balance of $2,567,951.64, the amount of the raise." The board ad- 
vised the company that other oil companies and classes of property were siml- 
larly treated, and after spécification of certain itemized classifications the 
letter continued : "From the above table you will note that oil companies 
are placed in the highest classification and are allowed to earn 25 per cent, on 
thelr assessed value, whlle railroads are only allowed 8 per cent., banks 12% 
per cent., and producing mines and smelters 15 per cent." 

After arriving at the valuation as outllned, the board effected a distribu- 
tion of this valuation increase among the 13 counties of the state. The 
method employed was to require the corporation to segregate its gross sales 
made in the several counties, respectively, and upon the Iiasis of such ségré- 
gation it was ordered that the total increase be divided among the counties 
in the proportion of their several contributions to the corporation's gross sales, 
without référence to actvial value of the properties involved. The board then 
dlrected the varions county authorities to enter the increase upon their as- 
sessment rolls, respectively, and to use this language: "Tangible and in- 
tangible valuation ou property above enumerated, as set forth in section 4847, 
Kevised Statutes of Arizona 1913, Civil Code, based on excessive earnings." 
County authorities conformed to the order of the state board, and the state 
board proceeded to levy taxes for 1917, and fixed the rate for state purposes 
at 39 cents for each $100 of assessed valuation. The county authorities in 
turn proceeded to complète and make the levies accordingly for county, 
school, and municipal purposes. The state board, however, failed to in- 
struct the county board how to distribute the increase among the several in- 
corporated towns, cities, school districts, and local assessment districts within 
their several limits. As a resuit the county authorities extended the raise 
upon the assessment roU in gross, without division or distribution thereof 
among or between appellant's real estate or improvements thereon, or personal 
property, leaving such real and personal property listed and assessod for state. 
and county purposes at the valuation origlnally placed thereon by the county 
authorities, adding thereto, however, the form of entry specifled by the state 
board and heretofore quoted. In the distribution of the increase for town, 
City, and other local assessment purposes, the county authorities spllt up and 
distributed the raise among such subdivisions in a manner devised to suit 
themselves, and as a resuit it is sald to be impossible to ascertaln the total 
valuation Intended to be placed or the amount of taxes actually levied upon 
any article, part, pièce, or parcel of appellant's property, whether real or 
Personal, and whether for state, county, municipal, school, or other local uses. 

The actual figures used by the state board in making up the increase were 
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taken from a financial report filed by the Standard 011 Company with the 
State tax commission on May 1, 1918, as autliorized by section 4829, sub- 
division 6, Revised Statutes of Arizona 1913. That report stiows a total In- 
come from gross sales of $5,299,168.65, made up of sales of fuel oil, $2,164,- 
631.63, gasoline, $2,129,008.36, and other products, $1,005,528.66. AU of tbe 
fuel oil was sold and delivered by appellant pursuant to contracta negotlated 
with the purchasers outside of the state of Arizona and was loaded and de- 
livered by it to the purchasers on cars at appellant's distributing points in 
California, and thence transported by common carriers direct to the con- 
signée in Arizona, wlthout belng handled by any of appellant's Arizona 
branches or agencies. Ail of the gasoline and other products, except as stat- 
ed In the complaint, were reflned and produced by appellant in California, 
and were shipped to Arizona to be there sold and delivered direct to pur- 
chasers and eonsumers. Part of the gasoline and other products, of the 
value of $217,453.52, were loaded and delivered by appellant to purchasers 
thereof on board cars at appellant's plants and distributing points in Cali- 
fornia, and were transported directly by common carriers to the purchasers 
in Arizona, pursuant to sales negotlated in Arizona, but wlthout passiug 
through or being handled by any of appellant's branches or agencies. A 
large part of the gasoline and of the other products were sold and dlstribut- 
ed by appellant in Arizona in the original packages and containers in wbich 
the same had been placed by It at Its plants and manufactorles in California. 
The item of $951,8'78.82, net Income from opérations shown on the report of 
the corporation, represents the net profit derived by the corporation from 
its plants, propertles, and equipment in the production, purchase, transpor- 
tation, reflning, and manufacture of products in California, and ineludes the 
profits accrulng to appellant through the opération of its sales plants and 
agencies, both in California and Arizona. 

The corporation allèges that the action of the board was willful, arbltrary, 
and constructively fraudulent; that the order for the increase was made 
upon an assumed earning capacity, which ineludes the eamlngs and Income 
produced in California, as well as in Arizona ; and that the effect of the 
action of the board Is to tax in Arizona property situate In California, as well 
as to tax the appellant's transaction of Interstate commerce business. 

Appellant appeared before the state board of equallzatlon and protested 
against the raise complained of, but the increase was ordered. 

The corporation allèges that, if It should pay the taxes assessed, It would 
hâve no remedy at law for the recovery of any money so paid; that, if 
remedy Is available, It would hâve to prosecute suita against many countles, 
towns, and cities, ail of which would dépend upon a common question of 
law arising upon the same facts as are hère set forth by appellant; that 
payment under duress of threatened distraint would involve the payment of 
Interest, costs, and penalties not thereafter recoverable In any proceeding, 
and that upon failure to pay the taxes hère involved they would become 
delinquent, and the county offleials would proceed to enforce the tax liens, 
with interest, costs, and penalties, and appellant would suffer great damage 
and be subjected to many suits. Appellant tenders taxes upon the cash value 
of appellant's propertles in Arizona, and prays that, being wlthout adéquate 
remedy at law, the increase complained of be decreed to be void and In 
contravention of the fédéral Constitution. 

A dear understanding of the Issues requires référence to the Arizona stat- 
utes concerning taxation. The Constitution of the state (section 12, article 
9) vests in the Législature authorlty to provide for the levy and collection of 
license, franchise, gross revenue, excise, and income taxes, and graduated 
Income taxes. 

The state tax commission, created in 1912, dérives Its authorlty from 
chapter 1 of title 49, Kevised Statutes of Arizona 1913, as amended by the 
Laws of 1915 (Laws 1915, c. 22) and 1917 (Lawa 1917, c. 37). The commis- 
sion has supervision of the System of taxation and over the administration 
of the assessment of taxes in the state and over city, town, and local boards 
and officiais having to do with the assessment of property. It may assers 
the "property. franchise and ail Intangible values" of railroad and ^^;le■ 
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graph and téléphone corporations, exceptlng certain nonoperatlng properties 
and certain public service corporations. 

The State board of equalization, created by the Laws of 1913 (chapter 2 
of title 49, and particularly paragraph 4834 of the Statutes of Arizona), has 
fuU authority to e<iualize the value and assessments of iiroperty throughout 
the State, and to equalize the assessments of ail property in the state be- 
tween persons, firms, or corporations of the same assessment district, be- 
tween cities and tovi^ns of the same county, between the différent eounties ot 
the state, and the property assessed by the state tax commission in the flrst 
instance. The board of equalization fixes the rate of taxation for state 
purposes to be levied pnd collected in each county, examines and compares 
abstracts, and equalizes assessments, so that ail the taxable property in 
the state shall be assessed at Its fuU cash value subject to rules specifled in 
paragraph 4834 of the statutes. The board of equalization may increase the 
individual assessments which appear to be too low, flrst giving notice to the 
individuals or corporations of their Intention to do so. The board is re- 
quired to transmit to the varions county boards of supervisors statements of 
changes, together with the rates of taxes to be levied and collected. 

County taxes are under the supervision of the respective county boards 
of supervisors. The statutes (paragraph 4846) require that ail property in 
the state, except specifically exemptéd property, is sub.1ect to taxation, but 
there shall be no double taxation. By paragraph 4847 it is provided that 
money, goods, chattels, choses in action, évidence of debt, and any interest 
or equity in, or valid claim to, nonpatented mining claims, shall be personal 
property, and Personal property is declared "to mean and include ail property 
of whatsoever kind or nature, botli tangible and intangible, not included in 
the term real esta te," as said term is defined in the section. Paragraph 4849 
requires that ail taxable property must be assessed at its "full cash value" ; 
that is, "the price at which such property would sell if voluntarily offered for 
sale by the owner thereof, upon such terms as such property is usually sold, 
and not the price which might be realized if such property were sold at a 
forced sale." County assessors must complète their assessment roUs and 
deliver them to the clerk of the board of supervisors before a certain date 
each year. The board of supervisors of the county constitutes a county 
board of equalization, with power to increase individual assessments after 
notice. 

By paragraph 4887, a taxpayer, if dissatisfled with the amount of his as- 
sessment as flxed by the board of equalization, may appeal to the superior 
court of the county, wliere, by following a prescribed proceeding, review of 
such assessment may be had. It is required, as a condition précèdent to tak- 
iug such appeal, that the taxpayer shall pay to the county treasurer the 
full amount of the taxes levied and assessed in accordance witli the valua- 
tion flxed by the board of equalization. If the court shall find that the as- 
sessment is excessive, and that any excess sum has been paid, judgment for 
refund will be given. 

By paragraph 4845 every tax levied is made a lien upon the property as- 
sessed, and not to be satisfled or removed iintil such tax, penalties, charges, 
and interest are ail paid, or the property has absolutely vested in a pur- 
chaser under a sale for taxes. The assessment roll must describe real estate 
by metes and bounds, or comnion désignation or name, and show tlie full 
(•ash value of ail real estate and improvements thereon, and the cash value 
of ail i)ersonal property. 

In case of delinquency the county treasurer is required to malîe a levy 
upon ail property described in the assessment roll for the taxes which are 
delinquent, and tliereafter he is authorized to levy upon, seize, and distrain 
Personal property and sell the same for taxes. Provision is made for suits 
to collect delinquent taxes, and for the sale of real property pursuant to 
judgment, and for the exécution of deeds to purchasers after period of ré- 
demption has expired. 

By paragraph 4939 there can be no test of the validity of a tax upon 
real or personal property, unless the amount of such tax shall hâve been 
paid to the county treasurer, together with ijenalties thereon, and "no in- 
junction shall ever issue in any suit * ♦ * in any court against this 
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State, or agaiiist any couiity, municipality, or officer thereof, to prcveut or 
enjoin the eoUection of îiny tax levled under the provisions of law ; but, 
after payment, action may be inaintaiued to recover any tax illegally collect- 
eû, in Kudi manner and at such tinie as may now or ïiereafter be provided by 
law." In case the amount of taxes due sliall be finally determined to be 
less tb.au tlie amount so paid, tlie excess sliall be refunded in the manner 
jiroyided in title 40, paragraph 4887, of tbe act. 

Municipal and county taxation are combined (chapter 37, I^aws of 1917), to 
tbe end tluit tbere may be but one assessment of property for the purposes 
of stiite, county, city, and incorporated town. Valuations, after equalized 
and determined by the state board of equalization, become those for the pur- 
jjoses of ail taxes. Levies for ail city, town, and municipal purposes are 
made by the goveruing bodies thereof, and tlie county assessor extends and 
carries out such taxes upon the county assessment roll. AU taxes for cities, 
towns, and other muni('ipalities are collected by the county treasurer in the 
manner in which he collects state and county taxes, and thereafter tbe 
amounts due are paid over by him to tbe treasurers of the cities or munici- 
l)al corporations, as may be. The provisions of law pertaining to delinquency 
and collection of taxes are applicable to cities, towns, and municipal cor- 
])oriitions. There seems to be a lack of provision for the refund or recovery 
of ta.xes after they hâve lieen viaid to cities, towns, or municipal corpora- 
tions. This is to be mentioned, beeause it appears that there are certain 
town and city taxes involved herein, for instance, taxes in l'hœnix, Bisbee, 
Douglas, Flagstaff, Clifton, Safford, Jlohave, Hayden, Hay, and Nogales. 

John Mason Ross, Everett E. Ellinwood, and Clifton Mathews, ail 
of Bisbee, Ariz., and E. S. Pillsbury, Oscar Stitro, and Pillsbury, Madi- 
son & Sutro, ail of San Francisco, Cal, for appellant. 

Wiley E. Jones, Atty. Gen., and Clyde M. Gandy and George W. 
Harben, Asst. Attys. Gen., of Phœnix, Ariz., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Jtidges. 

HUNT, Circuit Judge (after stating the facts as above). [1] The 
requirement of the several statutory provisions quoted being that the 
property of the appellant corporation shall be taxable at its full cash 
value, lias the board exceeded its authority, or lias it proceeded upon 
a fundamentally erroneous principle, in making the assessments in- 
volved herein? From the facts heretofore stated, it is évident that the 
rule of assessment expressed and adopted by the board was that ap- 
])ellant oil company should be "allowed" to earn 25 per cent, on the 
assessed value of its property. The basis for such a rule was found in 
the considération of what were called by the board "excessive earn- 
ings," or what was regarded as "intangible" property, not included in 
the term "real estate." The position of the board is that the method 
followed was "what is known as the capitalized income plan" for 
ascertaining or valuing the intangible property of the corporation as- 
sessed, and it is argued that the board used the term "excessive earn- 
ings" in its ordinarily accepted meaning, intending to convey the infor- 
mation that the increase was on that part of the capitalized income over 
and above the value of the tangible property, and it is said that such 
method résolves itself into a simple assessment of intangible valuation. 

But there is no statutory authority in Arizona for taxation of the 
':arnings of the appellant corporation ; nor is there any provision which 
atithorizes the board to judge of what earnings are excessive, or as 
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to how heavily such earnings may be taxed. As a gênerai thing, in- 
tangible property includes franchises, crédits, choses in action, and the 
like. Commonvvealth v. Cumberland Co., 124 Ky.-535, 99 S. W. 605. 
None of thèse is included in the présent matter ; and apparently there 
was no attempt to bring the assessment within any such inclusions. 
There was no indication given by the board of any valuation placed 
upon taxable, intangible property, other than as heretofore indicated, 
and the increase ordered upon "tangible and intangible valuation of 
the real and personl property," based on excessive earnings, was 
made upon the real and personal property en bloc. The judgment 
of the board seems to hâve been exerted merely with the purpose 
of fixing a percentage on the assessed value which, in the opinion of 
the board, the appellant should be allowed to earn. Having determin- 
ed that point, the board proceeded to capitalize appellant's earnings 
at the rate fixed. The next step was to increase the assessment of 
the corporation to the figure thus arrived at without regard to the 
cash value of the property owned by the corporation. According to 
the record, the valuations which were originally put upon the real and 
Personal property by the county authorities were not changed as they 
appeared upon the several assessment rolls, and the language used by 
the board with respect to the valuation based on excessive earnings 
and quoted in the statement of the case appears upon each assessment 
roll, foUowed by the distributive share of the total raise in each 
county. It is impossible to ascertain what value is meant to be put 
upon the real or personal property of the appellant, or upon its stocks 
of merchandise, or to say what amount of taxes was meant to be 
levied upon any of the property of the appellant for city, county, or 
municipal purposes. 

The board argues that its action is not to be judged by the descrip- 
tive words used in placing the added assessment on the tax rolls as 
"tangible and intangible valuation"; that this would, at most, be ir- 
regularity, as also were the words "based on excessive earnings." 
We readily grant that the inapt use of words ought not to render an 
officiai assessment void. But when, in the scheme of assessment, we 
tind the careful and continued use of language, and such language lias 
been followed by the distributed portion of the total increase, that 
argument does not square with the expressions used and the acts done. 
In the Opinion of the Justices, 220 Mass. 613, 108 N. E. 570, the Su- 
prême Judicial Court of Massachusetts held that property in that state 
must be taxed upon an ad valorem basis, and that a statute which 
would undertake to require the valuation of certain classes of prop- 
erty for taxation by capitalizing the income produced thereby at cer- 
tain rates would be invalid. The court said of such a proposed mea- 
sure: 

"It does not rest the assessment upon any uniform metliod. It enables 
the Législature or a public officer to readjust the multipliers accordinf,'- to 
a fluctuating judgment of what may be désirable, even to the extent of ac- 
complishing in practlce great disproportion. ïhe theory behind the blll would 
permit manifold classifications of diverse klnds of real as well as personal 
estate. If exteuded to Us loglcal conclusions, it would be diflicult to trace 
any remaining coustitutional protection to the taxpayer." 
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[2, 3] Upon the foregoing branch of the case we place our décision 
that the action of the board was fundamentally erroneous in princi- 
ple, the assessmcnt was unwarranted in law, and we think appellant 
should not be denied équitable relief. Assuming that there is a 
remedy provided by the statutes of the state, an assumption which 
appellant has forcibly argued is not justified, the enforcement of 
such remedy would, under paragraph 4887 already referred to, involve 
a multiplicity of suits involving a question of law common to ail 
of them. A single action at law would not suffice. Union Pacific 
R. Co. v. Weld County, 247 U. S. 282, 38 Sup. Ct. 510, 62 L. Ed. 
1110; Fargo v. Hart, 193 U. S. 490, 24 Sup. Ct. 498, 48 h. Ed. 761; 
Raymond v. Chicago Traction Co., 207 U. S. 20, 28 Sup. Ct. 7, 52 L,. 
Ed. 78, 12 Ann. Cas. 757; Oelrichs v. WilHams, 15 Wall. 211, 21 L. 
Ed. 43 ; Johnson v. Wells Fargo, 239 U. S. 234, 36 Sup. Ct. 62, 60 L. 
Ed. 243. Nor are the fédéral courts, in the exercise of their equity 
jurisdiction, bound by paragraph 4939, heretofore quoted, which for- 
bids injunction against the state or any ofificer thereof to prevent the 
collection of a tax levied under provisions of law. In re Tyler, 149 
U. S. 184, 13 Sup. Ct. 785, 37 L. Ed. 689; Western Union Tel. Co. v. 
Trapp, 186 Fed. 114, 108 C. C. A. 226. 

[4] There is another important phase of the case to which we advert. 
We do not mean to dispute the proposition that, in arriving at the cash 
value of property subject to taxation, income product may properly 
be regarded; but it would appear that in this matter the state 
board considered, not merely the earnings and income produced by the 
property of the Standard Oil Company in Arizona, but "in far greater 
part" has taken into considération the earnings and income produced 
by the properties of the appellant situate in Californla. Counsel for 
appellee cites Adams Express Co. v. Ohio State Auditor, 165 U. S. 
194, 17 Sup. Ct. 305, 41 L. Ed. 683, as authority for what is called the 
unit rule of valuation. In that case the Suprême Court was consid- 
ering a spécial law of the state of Ohio which provided for a valuation 
of the properties of express companies upon a mileage basis. Property 
situated outside of Ohio was carefully excluded, but there were pro- 
visions which prescribed a method of valuation of properties as units, 
and directed a distribution of the unit valuation among the varions 
counties of the state. Analogies to this législation may be found in 
the statutes of Arizona, which provide for the unit rule of value in 
the taxation of private car lines, of railroad property, and of telegraph 
and téléphone lines. Paragraphs 4951.to 4962, 4963 to 4970, and 4971 
to 4979, Revised Statutes of Arizona 1913. The unit rule applicable 
to assessment of such property, however, rests upon a mileage basis, 
which avoids the taxation of any property outside of the state. But 
we are cited to no statute which authorizes the valuation of the prop- 
erty of the appellant oil company under the unit rule, or for the dis- 
tribution of the unit value between counties in which such property is 
situate. In Adams Express Co. v. Ohio State Auditor, supra, it is 
to be noted that the Suprême Court said that — 

"While the unlty which exists may not be a physlcal unlty, it Is some- 
thing uiore than a mère unity of ownership. It is a unity of use, aot simply 



488 257 FEDERAL REPORTEE 

for the convenlence or pecuniary profit of the owner, but existing In the 
very necessities of the case — resulting from tbe very nature of the husines» 
The same party may own a manufacturing establishment in one state and 
a store in another, and may make profit by operating the two ; but the work 
of each is separate. The value of the factory in itself is net condltioned on 
that of the store, or vice versa ; nor Is the value of the goods manufactured 
and sold affected thereby. The connection between the two is merely ac- 
cidentai and growing out of the uuity of ownership. But the property of an 
express conapany distributed through difCerent states is as an essential con- 
dition of the business united in a single spécifie use. It constitutes a single 
plant, made so by the very character and necessities of the business." 

The court did not lay down a rule which would uphold a proceeding 
to assess the value of appellant's Arizona properties without attempt- 
ing to ascertain vfhat proportion of appellant's capital was employed in 
Arizona or California or elsewhere, or which authorized the fixing of 
the value of the Arizona properties of the appellant by capitalizing the 
income and profits produced by the California properties of the ap- 
pellant. In Fargo v. Hart, supra, the Suprême Court reviewed an as- 
sessment of exress company properties in Indiana. There, in arriving 
at the total value of the property to be distributed upon a mileage basis, 
the taxing authorities included certain real and personal property not 
necessarily used in the actual business of the express company and 
which was outside the state of Indiana. The court said it was ob- 
vions — 

"That this notion of organlc unity may be made a means of unlawfully 
taxing the privilège, or property outside the state, under the name of en- 
hanced value or good wlU, if it is not closely confined to Its true meaning. 
* * * That would be taxing property outside of the state under a prê- 
teuse. * * * The différence is not a mère différence in valuation ; it is 
a différence In principle, and in our opinion the principle adopted by the 
board was wrong." 

In Louisville, etc., R. R. Co. v. Greene, 244 U. S. 522, 37 Sup. Ct. 
683, 61 L. Ed. 1291, Ann. Cas. 1917E, 97, the principle was again es- 
tablished that a state may not, consistently with the due process pro- 
vision of the Fourteenth Amendment, include, at least as against any 
foreign corporation, any part of its tangible property lying without the 
state for purposes of taxation. Looney v. Crâne, 245 U. S. 178, 38 
Sup. Ct. 85, 62 L. Ed. 230. 

Referring again to the averments of the complaint before us, it ap- 
pears that the income which bas been considered by the officiais of the 
state represented in greater part earnings and income produced by ap- 
pellant's California properties. 'For example, it is to be taken as true 
that the income included appellant's entire profits upon ail crude pe- 
troleum produced by it and sold in Arizona ; also the whole profit upon 
the appellant's manufacture and sale of manufactured products dis- 
tributed in Arizona. It may become of vital importance at some time 
to inquire whether a tax levied upon a capitalization of a profit is not 
a tax upon the profit, and whether a tax in Arizona upon profits pro- 
duced by California properties would not be a tax on the California 
properties. Looney v. Crâne, supra; Fargo v. Hart, supra; Union 

Tank Line v. Wright, 249 U. S. 275, 39 Sup. Ct. 276, 63 L,. Ed. , 

decided since the submission of this proceeding. 
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For the reasons discussed in the first branch of the case, the decree 
of the District Court, denying the temporary writ of injunction and 
dismissing the bill, must be reversed, with costs in favor of appellant. 
The cause is remanded, with instructions to issue a temporary injunc- 
tion. 



LO HOP V. UNITED STATICS. 

(Circuit Court of Aitpeals, Sixtli Circuit. February 4, 1019.) 

Ko. 3124. 

1. Appeal and EiîRor <S=>11 — Eeview — Disjiisrai,. 

Under Act Sopt. (i. 1S)16, § 4 iCoiup. Sf. § l(J49a), thougli It was apparent- 
ly tlie purpose to liave tlie docree considered ou botii appeal and error, and 
tlie record was «)niewliat contused, the court will treat the case as prop- 
erly before it on a])peal. 

2. Aliens i^^''j2(ïi) — Chixese Peksons — Burdex of Peoof. 

One admittinK Uiat he was of Cliinescj descent lias the burden of estab- 
lishiiig a lawful rif,dit to remain In the United States. 

3. Aijens <g=»2,'{(2) — CniNESE Pebsonr — Change of Occupation. 

Where a Ohinese person bas been resîularly adniitted as a mereliant, 
the fact tliat he suljsequently becouies a laborer does not in itself destroy 
his right to remain, for such a fact Is important only as it niay tend to 
show tliat in reality he entered as a laborer, or for the purpose of imme- 
diately becomiriS a laborer, and so procured his admission through fraud, 
in violation of the Exclusion Acts. 

4. Aliens ©=3.'i2(3) — CniNESE Persons — Ckrtificates. 

Under the treaty with China of December 8, 1894, and Act April 27, 1904 
(Comp. St. § 4337), authorizing the issulng of certiflcates by Chinese au- 
thorities sliowing the mercantile status of Chinese persons desiring to en- 
ter the United States, and maKing such certiflcates prima facie évidence of 
the fact.s set forth, a Chinese person, who was admitted on the produc- 
tion of such a certificate, and whose déportation was thereafter sought 
on the ground that he had not shown his right to remain, must be advised if 
déportation is sought on the ground that his entry was fraudulent, for 
such certiflcates are entitled to weight, and Chinese persons should be 
notifled of any attack thereon. 

Appeal from the District Court of the United States for the West- 
ern Division of the Northern District of Ohio ; John M. KilHts, 
Judge. 

Déportation proceedings by the United States against Lo Hop. 
Défendant was ordered deported by the United States commissioner, 
and on appeal to the District Court the order was affirmed, and défend- 
ant appeals. Reversed and remanded for further proceedings. 

Mulholland & Hartman and Sholto M. Douglas, ail of Toledo, Ohio, 
for plaintiff in error. 

E. S. Wertz, U. S. Atty., of Cleveland, Ohio, and Edward J. Lynch, 
Asst. U. S. Atty., of Toledo, Ohio. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

(gxsîFor other cases see same toplc & KBY-NUMBBR in aU Key-Numbered Digests & Indexes 
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WARRINGTON, Circuit Judge. [1] Apparently it was the pur- 
pose to hâve the decree in this case considered on both appeal and writ 
or error, and although the record is somewhat confused we shall, in 
view of section 4 of the act of September 6, 1916, c. 448, 39 Stat. 727 
(Comp. St. § 1649a), treat the case as properly hère on appeal. Orders 
to déport respondent to China were made below (1) by a United 
States commissioner, and on the ground (stated alike in the affidavit 
for arrest and the order to déport) that he is "a Chinese person 
found unlawfully * * * and not lawfully entitled to be or remain 
in the United States" ; (2) by the District Court, upon appeal, for the 
reason that respondent "at ail times since the time of his admission 
te the United States has been a manual laborer, and has not at any 
time since his said admission been a Chinese merchant and member of 
the exempt classes of Chinese persons within the meaning of the 
Chinese Exclusion Acts." 

[2] At the opening of the trial in the District Court respondent 
admitted that he was of Chinese descent, and, presumably relying upon 
the settled rule imposing the burden of proof upon respondent to show 
a lawful right to remain in this country (Bak Kun v. United States, 
195 Fed. 53, 55, 115 C. C. A. 55 [C. C. A. 6]), the government rested. 
Respondent then introduced évidence tending to show that before leav- 
ing for this country he had been engaged in the grocery business in 
China, and for three years in a drug business as a partner to the ex- 
tent of $10,000 in Hong Kong, and that he had been regularly admit- 
ted to the United States, at the port of San Francisco, Cal., July 19, 
1911, as a merchant. He remained in San Francisco more than a 
month looking for business, and then came to Toledo, Ohio; and he 
was in that city almost continuously until his arrest, November 21, 
1914, and indeed until January, 1915, before he daims to hâve acquir- 
ed an interest in any business concern. However, it appears by some 
of the testimony that meanwhile he tried a number of times, in Toledo, 
Cleveland, and Détroit, to purchase and engage in a mercantile busi- 
ness, though without success until January, 1915, when he bought a 
half interest in a Chinese gênerai merchandise business in Toledo, the 
purchase price being subsequently paid in Hong Kong upon his order. 

An authenticated copy of a partnership certificate was placed in evi^ 
dence, dated January 29, 1915, purporting to hâve been executed in 
pursuance of section 8099 of the Ohio General Code, and reciting 
that respondent and another were "interested as partners in the part- 
nership transacting business under the firm name and style of the 
Sam Wah Company, with its principal ofhce and place of business" 
at a named location in Toledo. Despite this, it is to be observed of 
respondent's claimed purchase that his vendor is shown to hâve ap- 
plied in Toledo, February 12, 1915, for a Chinese laborer's return cer- 
tificate, and stated, among other things, that he then owned a half 
interest in the Sam Wah Company. This must hâve been the partner- 
ship interest said to hâve been purchased by respondent in the preced- 
ing month of January, and the testimony does not satisfactorily ex- 
plain the discrepancy. It is conceivable, if indeed the sale transaction 
itself does not naturally import, that the sale was not to be completed 
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until the purchase price was paid in Hong Kong, and admittedly this 
did not occur until after the vendor had secured his return certificate 
and gone to that place. 

Difficulty arises, also, from the course pursued by respondent irom 
the time of his arrivai in Toledo, say about September 1, 1911, until 
August, 1916. In that period he was more or less engaged in cooking 
in the kitchens of restaurants and a grocery in Toledo. According to 
his own testimony and that of several Chinese witnesses, this work was 
done gratuitously ; yet it is clear enough that he resorted to cooking to 
diminish, if not entircly to meet, his living expenses while seeking 
favorable opportunity to engage in some kind of mercantile business ; 
but it is not shown why he continued this practice, although not so 
regularly, after his interest in the partnership was actually paid for 
as claimed. True, such a course might hâve been consistent alike with 
the business he claims to hâve entered upon as a merchant and the ob- 
servance of reasonable economy; in a word, it would seem that, at a 
time as late as the trial, convincing évidence should hâve been available 
to show that the partnership and the certificate in that behalf were a 
sliam, if in truth they were. Above ail, the course pursued by respond- 
ent after his admission is not décisive of his right to remain in this 
country. There are other features of the record that must be regard- 
ed as controlling. 

Respondent introduced an original certificate of identity, dated July 
19, 1911, and bearing the officiai seal and signature of the immigration 
officiai in charge at San Francisco, also setting out respondent's name, 
âge, height, etc., and stating his occupation to be that of a merchant. 
This instrument purports to hâve been issued in conformity with a 
departmental régulation of March 19, 1909, and to hâve been "granted 
solely for the identification and protection of said Chinese person so 
long as his status remains unchanged." The inspecter, who examined 
respondent at the time of his arrivai at San Francisco, was not satisfied 
with certain claims he made, or with his appearance, and recommended 
that his application for admission be denied. The application was af- 
terwards taken to the law division, San Francisco, where the inspec- 
tor in charge and another inspecter on June 23, 1911, jointly determin- 
ed, "after carefully considering the case," that the recommendation 
for déniai "be reversed and the applicant be admitted." 

Furthermore, it appears that, acting in compliance with the provi- 
sions of an act of Congress there alluded to, the viceroy at Canton, 
who had been designated for such purposes by the government of 
China, issued a certificate on April 24, 1911, showing that Lo Hop 
was a member of one of the exempt classes described in such act of 
Congress, and as such had the permission of the government of China 
to go to and réside within the United States, after "investigation and 
vérification of the statements contained herein by the lawfully consti- 
tuted agent of the United States in this country," giving a description 
of Lo Hop, his fonner occupation as a merchant from 1902 to 1907, 
and his connection from 1908 to 1911 with a named firm at a stated 
place in Hong Kong. This certificate was viséed the following May 
25th by the American consul gênerai at Hong Kong after making, as 
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he says, "a thorough investigation of the statements contained" in the 
viceroy's certificate, and f cund "to be in ail respects true" ; the consul 
gênerai further pointing out that Lo Hop was connected with a par- 
licular firm in Hong Kong which was "capitalized at $40,000 Hong 
Kong currency, of wtiich his share is $10,000," that the firm "has been 
established for about three years and handles Chinese medicines" and 
"is registered in Lo Hop's name," and that L,o Hop's declared pur- 
pose in going to the United States was to start "a new concern in the 
business of medicine," etc., and that he was in possession of a "draft 
for $1,000 gold." 

[3^ 4] As Mr. Justice Day pointed out in Liu Hop Fong v. United 
States, 209 U. S. 453, 462, 463, 28 Sup. Ct. 576, 52 L. Ed. 888, article 
3 of the treaty with China of December 8, 1894 (28 Stat. 1211), and the 
Act of Congress of April 27, 1904, c. 1630, re-enacting and continuing 
certain statutes there referred to (33 Stat. 428 [Comp. St. § 4337]), 
authorize the issue of certificates such as the one executed by the 
viceroy and viséed by the consul gênerai in favor of, respondent as a 
merchant ; such certificates are by statute made prima facie évidence 
of the facts they set forth and, as the learned justice said in that case, 
"certainly ought to be entitled to some weight in determining the 
rights of the one thus admitted." The significance of this cannot fail 
of appréciation in the présence of the statements, already shown, of 
the viceroy and the American consul gênerai concerning the respond- 
ent's business and financial condition before leaving China; if those 
officiais were deceived, the fact ought to be shown, and it would not 
seem diffîcult to solve the question in a way that would be fair to both 
sides. The rule is that where a Chinese person has been regularly 
admitted, for instance, as a merchant, the fact that he subsequently 
becomes a laborer does not of itself destroy his right to remain; 
such a fact is important only as it may tend to show that in reality he 
entered as a laborer, or for the purpose of immediately becoming a 
laborer, and so procured his admission through fraud and in violation 
of the Exclusion Acts.^ Lew Loy v. United States, 242 Fed. 405, 417, 
and see page 410 on rehearing, 155 C. C. A. 181 (C. C. A. 6) ; Lui Hip 
Chin V. Plummer, 238 Fed. 763, 764, 151 C. C. A. 613 (C. C. A. 9); 
Moy Kong Chin v. United States, 246 Fed. 94, 97, 158 C. C. A. 320 
(C. C. A. 7) ; United States v. Yong Yew, 83 Fed. 832, 838 (D. C, 
opinion by the late Circuit Judge Adams, then District Judge) ; Lo 
Pong V. Dunn, 235 Fed. 510, 512, 513, 149 C. C. A. 56 (C. C. A. 8). 
Indeed, in view of its facts the rule stated is in effect recognized in Liu 
Hop Fong V. United States, supra, 209 U. S. at page 463, 28 Sup. Ct. 

1 This is not afEected by the provision of the certificate Issued by the immi- 
gration offlcer at San Francisco in terms to identlfy and protect respondent 
only "so long as his status remains unchanged" ; for that certificate, unlike 
the certificates issued by the viceroy and vis6ed by the American consul gêner- 
ai, is, as we hâve seen, a departmental régulation and deslgned as a measure 
of convenience (Sibray v. United States, 227 Fed. 1, 4, 141 C. C. A. 555 [C. O. 
A. 3]), and of course can be effective only so far as it is wlthin the law (United 
States V. Lou Chu, 214 Fed. at 463, 464 [D. C] ; In re Tam Chung, 223 Fed. 
801, 8ft3 [D. C.]). 



LO HOP V. UNITED STATES 493 

(267 F.) 

576, 52 Iv. Ed. 888. The reason underlying ail thèse décisions would 
seem to find expression in the language of Judge Lowell in Re Yew 
BingHi (D. C.) 128 Fcd. 319: 

"Speaking f,'enerally, the Chinese Exclusion Arts are directed to prevent 
the unlawful coiiiing of Chinese hito the United States, and to remove those 
who Imve couie m unlawfully. * * * Thus far no indication api^ears that 
a Chlnanian who has lawfully entered the United States may not change his 
occupation after entry withoiit risli of déportation." 

Now, it is to be remembered that in the instant case the respondent 
was not advised of any claim on the part of the government that he 
had effected his entry through f raud or misrepresentation ; this is true 
of the affidavit under which he was arrested, and, so far as appears, 
of the proceedings had before the conimissioner ; moreover the gov- 
ernment rested its case, as we hâve said, simply upon an admission of 
respondent that he was of Chinese descent and the conséquent require- 
ment on his part affiirmatively to show his right to remain hère; and, 
further, the decree contains no fînding of fraud as to respondent's 
entry and so is not inconsistent with a change of status and intention 
after his admission. The case differs in this respect from L,ew Loy v. 
United States, supra, 242 Fed. at page 408, 155 C. C. A. at page 184, 
since it had there been found in the court below that Lew Loy had 
"really entered the United States as a laborer, and that his coming was 
in violation of the statutes of this government," and yet this court was 
constrained to grant a rehearing because of complaint that the govern- 
ment's counsel at the trial had made a "disclaimer of charge of fraud- 
ulent entry." 242 Fed. 410, 155 C. C. A. 186. 

It follows that as respects a Chinese person who has been admitted 
in apparent compliance with the treaty and acts of Congress as a 
member of a privileged class, in any proceeding instituted for his dé- 
portation on the basis of fraudulent entry seasonable notice of a charge 
to that effect must be given to him so that he may hâve fair opportuni- 
ty to meet it ; anything less than this would ignore the prescribed evi- 
dential effect of certificates issued and viséed pursuant to the treaty. 
We therefore agrée with Judge Gilbert, who in Lui Hip Chin v. Plum- 
mer, supra, when speaking of the absence of a charge that appellant 
had entered with the intention of becoming a laborer or had procured 
his certificate as a merchant through fraud or misrepresentation, said 
(238 Fed. 765, 151 C. C. A. 615) : 

"If such fraud or mlsreprpscntation was intended to be relied upon as the 
ground of his déportation, hp was entitled to be advised of it." Lew Loy Case, 
supra, LM2 Fed. 411, 155 C. C. A. 181. 

The decree is reversed, and the record remanded for further pro- 
ceedings consistent with this opinion. 
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HODGES V. ERIB R. CO. 

(Circuit Court of Appeals, Sixtli Circuit. March 4, 1919.) 

No. 3172. 

1. Eailkoads ©=3350(14) — Injubies on Track — CoNTBiBtiTOEY Négligence — 

Child. 

A tliree year old child is not as a matter of law guilty of négligence In 
passing under a standing freiglit train, blocking tlie pathway to much-used 
picnic grounds. 

2. Kailboads <S=>350(31) — Injuries on Track — Négligence Pee Se. 

It is not négligence per se for a mother voluntarily to risk lier own life 
in attempting to reseue her child, who had crawled under a standing 
frelght train blocking a path to picnic grounds. 

3. Railboads ©='300 — Injuries on Tback — Duty to Exercise Oarb. 

Though a pathway across a railroad's track to a picnic ground was a 
private way, where the public was licensed to use It in crossing the 
tracks, a duty arose on the railroad to exercise reasonable care to avoid 
injury to those whose présence there reasonably might be anticipated. 

4. Négligence iS=»23i{2) — R.4ilroad9 — Attractive Nuisance — Pétition. 

Pétition against a railroad for death of a mother, who had crawled 
under its freight train standing on a track blocking a pathway to picnic 
grounds in order to reseue her three year old boy, who had previously 
crawled there, Keld, not to state a case of attractive nuisance or of invi- 
tation. 

5. Railroads <®=>344(3) — Injuries at Private Ckossing — Négligence — Péti- 

tion. 

Pétition against a railroad for death of a mother, who crawled under a 
freight train standing on a track where it blocked a pathway to picnic 
grounds, in an attempt to reseue her three year old son, who had crawled 
under the train before her, helA not to state a case of actionable négligence 
on the railroad's part. 

6. Pleading ©=>218(4) — Demubreb — .\mendment. 

Dismissal of action against railroad for a death on its track, on sus- 
tention of Its demurrer to plaintiff's pétition, hcld erroneous ; it not 
being clear that a good cause of action could not be stated by ainendment. 

7. Appeal and Eeeob <S=»750<2) — Absence of Specific Assignmbnt — Rcle op 

Court. 

Where the record does not show that plaintiff was given an opportuni- 
ty to amend his pétition after demurrer was sustained to it, the absence 
of spécifie assignment for failure to give such permission, as distinguished 
from the assignment of error In entering judgment for défendant, should 
not prevent review under rule 11 of the Circuit Court of Appeals (202 
Fed. viii, 118 C. C. A. viii). 

In Error to the District Court of the United States for the North- 
ern District of Ohio; D. C. Westenhaver, Judge. 

Action by William T. Hodges, administrator of Susanna Hodges, 
against the Erie Railroad Company. To review judgment for de- 
fendant, plaintiff brings error. Reversed with directions. 

D. F. Anderson, of Youngstown, Ohio, for plaintiff in error. 
Paul J. Jones, of Youngstown, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

(gssFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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PER CURIAM. Writ to review judgment for défendant on sus- 
taining demurrer to pétition. 

According to the pétition, after def endant's f reight train, on the af t- 
emoon of a Sunday in June, had stood about half an hour on a track 
at the end of a public street running at right angles to the railway 
track, thereby blocking passage over a long-existing and well-recog- 
nized pathway in common use (to the railway company's knowledge), 
which pathway crossed the railway track on the extended line of the 
street, and led to a nearby and much-used picnic ground, plaintiff's 
three year old child walked along the pathway and crawled under the 
standing freight train. His mother (the décèdent) saw the child's 
danger and attempted to rescue him by crawling under the train. 
While décèdent was in that plight, the train was moved by defendant's 
employés, without warning, and décèdent thereby killed. 

The négligence charged consisted in moving the train under the 
circumstances stated without giving notice that it was to be moved, and 
in failing to hâve an employé stationed near the pathway to warn or 
prevent children f rom attempting to use it while the train was stand- 
ing across it. 

[1,2] Whether the demurrer was rightly sustained dépends solely 
upon the question whether the pétition states a case of actionable nég- 
ligence on defendant's part in killing décèdent under the circumstanc- 
es stated. This is so, because decedent's three year old child was not, 
as matter of law, guilty of négligence in passing under the train. Erie 
R. R. Co. V. Weinstein (C. C. A. 5) 166 Fed. 271, 273, 92 C. C. A. 189; 
E. E. & W. R. R. Co. V. Mackey, 53 Ohio St. 370, 41 N. E. 980, 29 
L. R. A. 757, 53 Am. St. Rep. 641. And it was not négligence per se 
for décèdent to voluntarily risk her own life in attempting to rescue 
her child from the impending danger. Pennsylvania Co. v. Eangen- 
dorf, 48 Ohio St. 316, 28 N. E. 172, 13 E. R. A. 190, 29 Am. St. Rep. 
553. 

[3] Notwithstanding the pathway in question was not a public 
highway, but was a mère private way, yet under the case stated in 
the pétition the public was licensed to use it in crossing the tracks, 
and a duty rested upon the défendant company to exercise reasonable 
care to avoid injury to those whose présence there might reasonably 
be anticipated. Felton v. Aubrey (C. C. A. 6) 74 Fed. 350, 360, 20 C. 
C. A. 436; Tutt y. Railroad Co. (C. C. A. 6) 104 Fed. 741, 743, 44 
C C. A. 320. This obligation has perhaps been most frequently ap- 
plied in favor of those injured by the movement of a train or in 
switching opérations while attempting to cross a track at the moment 
unobstructed, as in Felton v. Aubrey, supra; Tutt v. Railroad Co., 
supra; Trivette v. Railway Co. (C. C. A. 6) 212 Fed. 641, 646, 129 
C. C. A. 177; Southern Ry. Co. v. Smith (C. C. A. 6) 214 Fed. 942, 
946, 131 C. C. A. 238. Such cases proceed on the theory that the 
présence of travelers on the crossing is reasonably to be anticipated. 
As said by Mr. Justice Day, in Tutt v. Railroad Co., supra, 104 Fed. 
743, 44 C. C. A. 322 : 

"The reason of the doctrine being that where the company has the exclu- 
sive rlght to the use of its tracks, and has neither impliedly nor expressly 
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licensed persons to be there, It bas no reason to expect them, and consequènt- 
ly is under no obligation to be on the lookout, or to avoid injury to sucb per- 
sons. But where they may be expected to be, and where an Implled llcense 
bas arlsen from tbe conduct of the coinpany, It Is bound to use care commen- 
surate witb the circumstances to avoid injury to sueh persons." 

We hâve also said that, where a train is eut in two to enable the 
public to cross the track, due warning' is required before closing the 
gap. Southern Ry. v. Smith, supra, 214 Fed. at page 945, 131 C. 
C. A. 238. 

It may be assumed that the pétition would not be demurrable, had 
it contained an allégation that the defendant's employés knew of the 
child's présence unattended and close to the track, or that it was 
likely to attempt to pass under the cars (Henderson v. Railroad Co., 
52 Minn. 479, 55 N. W. 53), or that defendant's employés had reason 
to believe that décèdent had gone under the cars. But there is an 
entire absence of such allégation. 

It may also be conceded, for the purposes of this opinion, but with- 
out so deciding, that, had the pétition asserted that people were in 
the habit, to the knowledge of the railroad company, of passing along 
the pathway and through or under trains standing across it, a cause 
of action would be stated upon the theory that the présence of a trav- 
eler in such perilous position might reasonably be anticipated, as 
licensed by défendant. See, in this connection, McCarthy v. Railway 
(C. C. A. 2) 240 Fed. 602, at page 609, 153 C. C. A. 406 (foot). But, 
so far as shown by the pétition, the défendant had no reason to ap- 
prehend that any one would attempt to pass under the train, unless 
from the mère fact that a much-used pathway crossed the right of 
way where the train was standing. The nearest approach to such al- 
légation is in the statement that the défendant "knew or in the ex- 
ercise of ordinary care should hâve known the use to which the 
pathway was put, and that men, women, and children used said path- 
way." This obviously refers only to the gênerai use of the crossing, 
not to its use when occupied by a train. No authorities are cited, and 
we hâve found none, which sustain the proposition that a license 
to use the pathway over the tracks when not occupied by a train in- 
cludes a license to cross when the pathway was so occupied, or, other- 
wise stated, that défendant was bound to assume, from the mère fact 
that the pathway over the tracks was in common use, that travelers 
would attempt to pass under the standing cars, or that in the absence 
of reason to so expect, or to believe that such attempt was being made, 
défendant was obliged to provide against the possibility of accident 
by giving notice that thé train was about to be moved, or by having em- 
ployés on the watch to warn against or prevent attempts to so cross. 
In our opinion the rule is to the contrary. Central R. R., etc., Co. 
V. Rylee, 87 Ga. 491, 13 S. E. 584, 13 L. R. A. 634; Papich v. Rail- 
road Co. (lowa) 167 N. W. 686. We should not be understood as 
committing ourselves to ail that is said in the case last cited on the 
subject of the railroad's duty and liability. 

[4] The pétition does not state a case of "attractive nuisance" or 
of invitation, as illustrated by Railroad Co. v. Stout, 17 Wall. 657, 21 
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L. Ed. 745; Railroad Co. v. Harvey, 17 Ohio St. 235, 83 N. E. 66; 
Escanaba Co. v. O'Donnell (C. C. A. 6) 212 Fed. 648, 129 C. C. A. 184. 

[5] It follows from thèse views that the demurrer was rightly 
sustained. 

[6, 7] The court, however, not merely sustained the demurrer, but 
dismissed the case. In this we think there was error. Under well- 
established practice, plaintiff was entitled to an opportunity to amend 
(which does not appear to hâve been given), unless it is clear that a 
good cause of action cannot be stated by amendment. The learnéd 
District Judge thought such was obviously the case. We think the 
situation disclosed by the pétition does not warrant such conclusive 
assumption, but that it is reasonably conceivable that the circum- 
stances attending the accident were such as — consistently with the 
allégations of the présent pétition — would enable the statement of a 
case of liabiHty. Plaintiff's counsel asserts hère a désire to amend. 
As the record does not show that plaintiff was given opportunity to do 
so, the absence of spécifie assignment for failure to give such per- 
mission, as distinguished from an assignment of error in entering 
judgment for défendant, should not prevent review under our rule 11 
(202 Fed. viii, 118 C. C. A. viii). 

The judgment of the District Court is reversed, with directions 
to give plaintiff opportunity to amend his pétition. 



In re LAKE CHEI.AN I.AND CO. 

OIJVE V. TYLER. 

(Circuit Court of Appenls, Nintli Circuit. May 5, 1919.) 

No. a22.'î. 

1. Corporations (g=5316(l) — Transaotioks wrrii Directors — Loans — Valid- 

ITY. 

An insolvent corporation, in iieed of funds and ready casli, niay bor- 
row the amount needed from a dircctor or otlier officer of tlie corporation, 
and securR it by lien on its pronerty or transfer of its assets. 

2. Bankruptcy (©=310.3 — Eiens — A'ai.idity. 

Wliere tlie directors of an insolvent coriioration, in sood faith and with 
the intention of saving tlie business, l)orro\ved ]noney from a direetor and 
a stockholder to meet tlie most pressing obligations, and execiited a real 
and chattel mortgage on ail of the C'ori)orate assets to secure the same, 
ftcW, tlie transaction being one in good faitii, tliat the mortgage coiUd not, 
on the corporation's sulisequent bauki-uptcy, be questioned on tlie grouud 
that it was preferentlal and to an oiiicer of the corporation. 

3. Baxkruptcy <®=3467 — Appeai> — FiNDixca. 

I<"indiiigs of the référée, affirmed b.y the District Court, and snpported, 
will not be set aside by the Circuit Court of Appeals. 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington ; Jereraiah Net- 
erer, Judge. 

In the matter of the Lake Chelan Land Company, a corporation, 
bankrupt. The mortgage claim of C. B. Tyler was allowed by the 

^z»For othpr capes see same topia & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
257 F.— 32 
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référée and established as a preferred claim, and from an order deny- 
ing the pétition of Walter M. Olive, as trustée in bankruptcy, for re- 
view, and confirming the order of the référée, the trustée appeals. 
Affirmed. 

This is an appeal by the trustée of the bankrupt corporation from an or- 
der of the District Court denying the trustee's pétition for a revlew, and con- 
firming the order of tlie referce. sustaining the niortgage claim of one Tyler ; 
Tyler having offered proof of a secured claim, which claim was established 
and allowed as a preferred clain\ by the bankruptcy court over the objec- 
tions of credltors. The substance of the referee's findings, as adopted by 
the District Court, makes this case: 

The bankrupt corporation organized in 1009, with a capital of $500,000, 
to hold, develop, and sell a large tract of land. There were a small number 
of stockholderg, and large sums of money were raised by pro rata assess- 
ments upon the stockholders. The company gave its notes for such advances 
of money, and upon unsecured obligations about $340,000 were borrowed. 
In addition to thèse obligations, the company owed debts for money borrowed 
upon its notes, which were secured by pledges of certain purcliase-money con- 
traets, covering lands that the corporation had sold, in the sum of $110,000, 
$50,000 of which notes were held by the National Bank of Commerce of 
Seattle, and $60,000 held by certain indivlduals. In June, 1916, thèse se- 
cured notes were past due, and the bank notified the corporation that pay- 
nient must be made l)y .lanuary 1, 1917. 

About that time one Furey became a stockholder and was elected prési- 
dent of the corporation. He held one-fourth of the total amount of stock 
and one-fourth ($85,000) of the stockholders' notes that had been issued. 
After demand was made for payment, Furey assured the stockholders tliat 
he could ralse the money in the Eastern cities to meet the obligations of 
the company, but after efforts he failed to do so. To avert the then appar- 
ent ruln of the corporation, unless it could borrow money, two stockholders, 
Green and Tyler, were asked, and agreed, to furnisli the needed money to 
meet the obligations, which by that time aniounted to about $116,000, due up- 
on secured notes and other debts, exclusive of notes due to stockholders. 
After the matter was discussed among the stockholders, it was decided that 
the corporation should borrow $120,000 from Green and Tyler in order to 
yiay the obligations and to carry the company along for a few months, dur- 
ing which time Furey hoped that he could borrow enough money to save the 
business. His gênerai purpose was to realize funds through the sale of 
bonds of an irrigation district to be organized, the district to take over a 
water system in which the corporation had an interest. 

At that time the shares were owned as foUows: Tyler had three-elghths, 
Green one-fourth, Furey one-fourth, and Swalwell one-eighth. There were 
some shares held by qualifying persons. On December 14, 1916, a stock- 
holders' meeting was held, at which ail of the stockholders, seven in num- 
ber, were présent or represented, and the corporation, by unanimous vote, 
was authorized to borrow $120,000 of Green and Tyler, and to secure the 
obligation by a mortgage upon ail of the property and assets of the cor- 
poration. Upon the same day the trustées met and authorized the mortgage, 
and with provision therein that ail of the income should be applled upon 
the mortgage. The mortgage was duly executed, and among other things 
provided that, whlle the company should continue In business and make 
sales, the Income from sales should be applled in the réduction of the mort- 
gage debt. In carrying out this plan, the $120,000 was paid to the com- 
pany by Green and Tyler, and the company issued 12 notes, of $10,000 each, 
payable to bearer, dated December 30, 1916, due on or before one year after 
date, and executed a real and chattel mortgage, dated December 30, 191(i, 
upon ail of its property, which mortgage was recorded January 22, 1917. The 
notes owned by Green were afterwards transferred to Tyler. 'The secured 
obligations were paid, as also were the other obligations, except what was 
due upon stockholders' notes, and any sums due as assessments for Irrigation 
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purposes upon the cultlvated lands of the company, which, nnder the terms 
of contracts between the company and the water company, were flrst liens 
upon the lands to which the water was furnlshed. The collatéral to secure 
the old notes was delivered to Furey, président, and by using the $4,000 over 
the sums paid eut on secured claims the corporation ran along with the hope 
of continuing. About August, 1917, 550 acres of the lands of the corpora- 
tion, valued at ahout ?93,00O, were transferred by Furey, as président, to 
one Brown. Furey turned over to Brown the stockholders' note for S84,500, 
with interest, which was owned by Furey, to enable Brown to turn the 
note into the company as a payment for the 550 acres of land. 

Tyler, as the holder of ail the notes, immediately brought foreclosure pro- 
ceedings in the United States District Court, alleging that the company had 
net paid the interest on the mortgage, or taxes on its property. Very soon 
thereafter, September 13, 1917, a voluntary proceeding in bankruptcy was 
initiated by the secretary by direction of a majority of the trustées. After- 
wards, at a stockholders' meeting held October 4, 1917, the action of the 
trustées in directing pétition for bankruptcy was fuUy ratifled. Furey pro- 
tested. 

After the trustée In bankruptcy was elected, and after the mortgage glven 
to Tyler had been questloned by Fiirey and others, an order upon Tyler was 
Issued to show cause why the property should not be held by the trustée in 
bankruptcy free and clear of the lien of his mortgage. Tyler appeared and 
propounded his claim. Ob.1ections were made by certain credltors and by the 
water company ; the contention of the credltors being that the mortgage was 
preferential, and not given for a valuable considération, while the water com- 
pany claimed rights under Its contract as superior to Tyler's mortgage. 

It was also found that at the tlme the loan in question was made, and 
the mortgage was glven to secure the same, the corporation was insolvent; 
that the mortgage was given to secure the money then loaned to the corpora- 
tion, and was not for any antécédent indebtedness ; that Green was an of- 
ficer of the corporation at the tlme the loan was made, and knew of its in- 
solvent condition; that, after the disbursement of the fund raised by the 
loan, the debts remaining unpaid were not pressing for payment, and that 
the stockholders and directors were fully advised of the purpose of the loan, 
the apparent necessity therefor, and of the affairs and financial condition 
of the company; and that the corporation continued its usual course and 
conduct of business for approximately nine months after the loan, when 
the conveyance of the 500 acres heretofore referred to was made. 

Carroll B. Graves, of Seattle, Wash., and R. S. Ludington, of We- 
natchee, Wash., for appellant. 

Ira Bronson, J. S. Robinson, and H. B. Jones, ail of Seattle, Wash., 
for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). [1, 2] 
The contention of the trustée is that majority directors and stock- 
holders of an insolvent corporation, having knowledge of insolvency, 
cannot take a mortgage on ail of the property, assets, and income of 
the corporation, and thus prefer themselves; that the mortgage in 
question was made by the directors and officers with intent to prefer 
their claims; that the mortgage was used by the directors and offi- 
cers to secure themselves upon a prier obligation, which they had 
assumed with the Bank of Commerce; that Tyler could not pro- 
pound and prove the mortgage and secured notes as the real owner 
of the claims, because one Backus owned $40,000 worth of notes, and 
Green owned $20,000 worth thereof, and that thèse interests had not, 
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in any rqanner, been transferred to Tyler ; and that Green, one of 
the mortgagees, had never assigned his interest in the mortgage. 

The question of the condition of the corporation and of the good 
faith of the directors and officers at and about the time of the trans- 
actions under investigation being most important, we hâve carefully 
considered the whole record, with the principle in mind that the mort- 
gagees were bound by those rules of conscience and fairness which 
courts of equity hâve laid down in disposing of transactions, where 
directors of corporations are dealing with the subject-matters of their 
trust and with the partv whose i'nterests are within their care. Twin- 
Lick Oil Co. V. Marbury, 91 U. S. 587, 23 L. Ed. 328. 

It is évident that the loan to the corporation was made after Tyler 
and Green were urged to lend the money and after the failure of 
earnest efforts to obtain money from outside sources. It was évident 
that the corporation would fait unless it could procure money to meet 
its pressing obligations, but it was helieved by stockholders and di- 
rectors that if funds could be borrowed opération covild be continued, 
and the immédiate necessities could be met, and the company could 
work through its difficulties. Two courses seemed open : The di- 
rectors could stop business and close up the affairs, or, in good faith, 
they could lend it money, thus enabling business to go on for the ap- 
parent benefit of the corporation. The directors and stockholders 
chose the latter plan, and, while disaster eventually came, it has been 
found that good faith on the part of the directors characterized their 
conduct. We find no foundation for the argument that the money 
loaned by Green and Tyler was to enable the company to pay its anté- 
cédent debt. The advances were présent ones, to be used by the cor- 
poration to pay its pressing debts, and to enable it to extricate itself 
from immédiate embarrassment, and in the expectation that it could 
continue in business and meet its obligations. Under such circum- 
stances the mortgage was not invalid, thougli made to an officer of the 
corporation. 7 R. C. L- § 775 : Sanford Tool Co. v. Howe et al., 
157 U. S. 312, 16 Sup. Ct. 621, 39 L. Ed. 713. 

Strohl V. Seattle Nat. Bank, 25 Wash. 28, 64 Pac. 916, cited by ap- 
pel! ant. was a case where the securitv was given for an antécédent 
debt. The décision is not authority for holding that a mortgage given 
by an insolvent corporation for a présent advance is not valid. It is 
referred to in 10 Cyc. 1261, as sustaining the validity of such mort- 
gages, and Thompson on Corporations, § 6200, makes the foUowing 
comment upon it and other like cases: 

"It must be noted tlwt the cases inake a very clear distinction between the 
fact of secnriRf; a director for money loaned or ;i(lvan('ed to a corporation and 
tlie fact of Kiving the director préférence by w.ay of .security for any daim 
that he may hâve agaiiist tlie corporation. Thero is no reason vvhy even 
an insolvent corporation, iii need of funds and ready cash, may not horrow 
tlie amount needed from a director or other officer of the corporation and 
secure him by a lien on Its property or a transfer of its assets." 

See, also, Twin-Lick Oil Co. v. Marbury, supra; Illinois Steel Co. 
v. O'Donnell, 156 111. 624, 41 N. E. 185, 31 L. R. A. 265, 47 Am. St. 
Rep. 245 ; Cook on Corporations, § 692. Of course, if there had 
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been fraud or action by the mortgagees to secure an undue advantage 
to themselves, by endeavoring to acquire ail of the assets of the cor- 
poration nnder mortgage. a différent question would be presented. 
But the findings are against such conclusions. It is true that a prior 
indebtedness of $110,000 existed and was secured by contracts for 
sales, and that the new mortgage by the corporation was for $120,- 
000 and covered the land, and it may be that the security was exces- 
sive. However, when it is considered that the property would hâve 
to be sold on judicial sale, that the bidding would be open to ail, and 
that a sale would be subject to rédemption, and that the mortgagees 
would only be entitled to receive the amount of the mortgage indebt- 
edness, it is not to be held that undue advantage was being taken by 
the mortgagees in taking ail the assets as security. 

[3] As to ail other material matters, it is sufficient to say that the 
findings of the référée, affirmed by the District Court, are supported, 
and will not be set asidc in this court. In re Dorr, 196 Fed. 292, 116 
C. C. A. 112. 

We think that the lower court was right in holding the mortgage 
to be valid. The court went no farther, and by its décision did not 
adjudicate questions of the claim of the water company to a superior 
lien. 

The order appealed from is affirmed. 



THE KINAU. 

(Circuit Court of Appeals, Nintli Circuit. May 5, 1919.) 

No. aïoi. 

SlIIPPIKCi (©=3l(l6(4) — IN.IURIES TO rARSKNCIKK — NeOLIGENCE — SUFFICIENCT OP 

Evidence. 

l'évidence hcld to sliow tliat tlie stoamshii) company, into tlie liold of 
wliose vessel llbclant, a passcnger, fell, was «uilty of nes^ligencc, so that 
libelant was entitlod to vecover dauiases for his injuries, despire lilielaiit's 
tesfiniony adverse to hinisolf ; lie liaving been rendered at least tempo- 
rarily insane by his tall. 

Appeal from the District Court of the United States for the Ter- 
ritory of Hawaii ; Horace W. Vaughan, Judge. 

L,ibel by Natalio Peneyra, an insane person, by Adriano Borha, his 
guardian ad litem, against the American steamship Kinau and the 
Inter-Island Steam Navigation Company, Limited, bailee, claimant, 
and owner. From the decree, libelant appeals. Reversed, and cause 
renianded, with instructions to enter decree for libelant. 

Natalio Peneyra, doscribed as an insane person by his guardian ad litem, filed 
a llbel nsjainst the steamship Klnau to recover damages for personal in.iurles 
sustained as a passenger on tlie steamship, which was engaged in carrylng 
passengei's for hire from Honolulu to a port ou the islaud of Kauai. Tlie 
llbel alleged that on December 9, 1917, shortly after taking iias.sage on the 
steam.shi]), ihe second ollicer of the steamship oi'dered l'eneyra to go into the 
steerage, and In a rough and Improper manner shoved him over towards an open. 
unguarded, and unlighted hatchway, and he, without fault or négligence on 

^ssFor otber cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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his part, stepped into said hatchway and fell into the hold of the stearnship, 
aud sustaiiied serious and permanent wounds and injuries, to such an ex- 
tent tliat he lost tiis reason and beeame insane, and tbat lie was declared in- 
sane by a court of compétent jurisdiotion in the montli of December, 1917, 
after he had recelved said Injuries. Tlie appellee in Its answer admitted that 
the appellant, while on the deck of said vessel, fell into an opon hatchway in 
the hold of said vessel, a distance of about elght fcet, and sti'uck his head on 
the floor or some object in said hold, and sustained sonie Injury, the nature 
and extent whereof it was ignorant. 

The court below made no findings of fact, but In an opinion reviewed the 
statements of Peneyra given In open court three days after the conclusion of 
the testimony offered on behalf of the parties. The court expressed the opinion 
that the évidence proved that Peneyra was theu sane, and that the only évi- 
dence that he ever was insane was the adjudication upon which he was com- 
mitted to the asylum. ïreating the statements of Peneyra as déclarations 
against his interest, the court denled his right to reoover. The testimony so 
taken in open court was ail In answer to questions by the judge, and it con- 
sisted mainly in Peneyra's answer of "Yes" to leadlng questions. The 
record shows the following: 

"Q. DId you hâve a ticket at the time you got on board? A. I wasn't 
given yet a ticket. Q. Dld you take your llttle girl on the boat with you? A. 
Yes. Q. Dld you walk up on the upper deck? A. We did. Q. Dld you leave 
the little girl on the upper deck? A. Yes. Q. And you went down to see 
about your baggage? A. Yes. Q. That's what you went down for? A. Yes. 
Q. Dld you remember when you fell on the steamer? A. I dld. Q. You re- 
member falling? A. Yes. Q. How came you to fall? A. I was dizzy. Q. 
Were you facing towards the hatch when you fell? A. Yes. Q. You were 
faclng the hatch? A. Yes. Q. Did you fall forward through the hold or 
hatch? A. Yes. Q. Because you were dizzy? A. Yes. Q. Did you fall 
backwards through it? A. No. Q. When you fell, do you remember them 
picklng you up? A. Yes. Q. You remember them plcking you up after you 
fell? A. I do. Q. You remember them picklng you up out of the hatch and 
taking you back on the shore? A. Yes. Q. You remember that? A. Yes. Q. 
Did you, know at that time they were taking you back to the shore? A. Yes. 
Q. Dld you hâve them take your llttle girl wlth you? A. Yes. Q. Was the 
little girl taken back on shore? A. Yes. Q. How did you get lack from the 
ship to the shore? A. The boss of the steamer ordered me to go ashore. Q. 
Are you crazy? A. No. Q. Hiive you been crazy? A. No. Q. Did you know 
that you were out hère at the asylum? A. Yes. Q. What were you doing out 
at the asylum? A. I was out there simply sitting around. Q. Dld you know 
what you were doing there? A. I was doing nothing. The American told me 
to go out to work, but I worked only a month. Q. When you fell on the 
ship, were you squatting down or were you standing up? A. At that time I 
was standing up ; when I got dizzy, I stooped down. Q. Was the hatch open ? 
A. Yes. Q. Was there a rope around It? A. Yes. Q. How' many sides — was 
the rope around ail four sldes of the hatch? A. Yes; the rojie was around ail 
four sides. Q. When you fell In? A. Yes." 

George A. Davis and J. J. Banks, both of Honolulu, T. H., for ap- 
pellant. 

ly. J. Warren and Smith, Warren & Whitney, ail of Honolulu, T. 
H., for ap^ellees. 

Before GII.BERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). We 
are of the opinion that the court below erred in wholly disregarding 
the testimony against the appellee, and accepting the statements of 
Peneyra as déclarations against interest, and as conclusive of the 
merits of the controversy. Peneyra's statements suggest their own 
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improbability. According to him, a man in good health, not intoxi- 
cated, becomes dizzy, stoops toward the floor, and then pitches face 
first into an open hatch, notwithstanding that a rope stretched 30 
inches above the deck extends around the four sides of the hatch 
for his protection. Some portions of the statements are proven to 
be false by the undisputed facts in the case. Thus he stated that he 
had not purchased a ticket. The appellee admits that he had pur- 
chased a first-class ticket, and Aki testified that he saw the ticket in 
his hand. Also he stated that the rope was stretched around the four 
sides of the liatch when he fell in. The first officer testified that the 
rope was down on one side. The évidence is that, when Peneyra fell, 
he received a severe injury upon the head rendering him unconscious, 
that he was taken to a hospital, where he remained a week, showing 
insanity by his acts, and that he was thereupon adjudged insane and 
sent to an insane asylum, in which he remained four months, and 
from which he had been discharged only two days hefore his state- 
ment was taken in court. There was the évidence of one witness that 
while in the asylum Peneyra had no recollection concerning his fall, 
and denied that he had fallen while on the steamship, One of the 
physicians who exam.ined Peneyra at the time of his discharge tes- 
tified that he doubted his complète restoration to sanity for the rea- 
son that he found his memory "pretty hazy" as to what had occurred 
on the steamship. 

The évidence which we think should countervail Peneyra's state- 
ments in court is the following: Peneyra was one of a group of 
passengers standing in the between-decks, where the boatswain was 
in charge. It is shown, and it is not disputed, that immediately after 
the accident the first officer asked the boatswain how it happened, and 
that the latter said, "I told them to get away, but this fellow fell 
down." The boatswain testified that he told the deck passengers, 
"Clear away !" and he motioned with his hand, and "while I was 
making thèse motions of séparation to the deck passengers, this man 
in question fell into the hatch, and I immediately went to help him." 
Aki, a fellow passenger, testified that it was dark in the between- 
decks, that the hatch was open, and that Peneyra was there, but that 
he did not see him fall ; that immediately after he fell the first officer 
said it was the boatswain's fault in not covering the hatch up. Ca- 
bache, also a fellow passenger, was présent at the time when Peneyra 
fell, but did not see him fall. He testified that he also heard the first 
officer say it was the boatswain's fault. Ail who testified to Peneyra's 
condition said that his scalp was eut and bleeding and that he was un- 
conscious when taken from the hold. 

Sanchez is the only witness who testified that he saw Peneyra fall. 
He was a fellow passenger. He testified that the boatswain told the 
group of passengers to move back, because they were loading crates 
of chickens ; that Peneyra was standing about six f cet from the 
hatch, with his back toward the hatch ; and that the boatswain raised 
his hands saying "Move back, you fellows !" and that Peneyra moved 
back and fell into the hatch. The appellee points to aîleged dis- 
crepancies in the testimony of Sanchez, upon which it contends that 
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his testimony should be wholly disregarded. We hâve carefully con- 
sidered that contention, and we find nothing substantial in it. One 
alleged discrepancy is that Sanchez testified at one time that Peneyra 
had his bag with him, and at another time he testified that Peneyra 
had no haggage when he came aboard. This apparent discrepancy 
disappears when Aki's testimony is considered. It indicates that 
Peneyra's baggage had been sent on board ahead of him, and that 
when he got aboard he was looking around for his baggage, and that 
he went from the upper deck to the between-decks to search for it. 
Sanchez may hâve been in error in testifying that Peneyra had his 
httle girl by the hand at the time when he fell, but he had seen him 
holding his girl's hand when he came on board the ship, and he p-ob- 
ably thought that the little girl was still with him when he fell. Such 
discrepancies as thèse hâve not the effect to discrédit a witness. 

It is not denied that Sanchez was standing near the boatswain at 
the time when the order to move back was given. He testified, and 
it is not disputed, that he translated it to the other Filipinos in aid of 
the boatswain's directions and at his request, and that while he was 
still so engaged Peneyra, who stood near the hatch, stepped back and 
fell in. If there is any testimony hère which should be scrutinized on 
account of interest or motive to color it, it is not that of the fellow 
passengers of Peneyra, but that of the officers of the appellee. They, 
however, dispute none of the testimony as to the essential incidents 
above adverted to. The accident occurred at about the time of sun- 
set. The electric lights had not been lit in the between-decks. Wit- 
nesses for the appellee, ail of whom were its employés, testified that 
it was light. One of them testified that objects were plainly discern- 
ible, except in one portion at some distance from the hatch. The 
witnesses for the appellant testified that the light was dim. We reach 
the conclusion that the light was not sufiîcient to reveal clearly the 
danger of the open hatch. 

It seems évident that, if Peneyra had recovered his sanity at the 
time when he made his statements in court, his memory had been so 
impaired, by the blow upon the head which caused his insanity, that 
little or no reliance can be placed in it. If, indeed, he had a spell of 
dizziness, it is very remarkable that it occurred at the very moment 
when he stepped back in compliance with the boatswain's order. The 
évidence in the case convinces us that the appellee was guilty of nég- 
ligence, and that the appellant is entitled to recover damages therefor 
in the sum of $600. 

The decree is reversed, and the cause is remanded to the court 
below, with instructions to enter a decree for the appellant in the 
sum of $600 and costs. 
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HARDWICK; y. UNITED STATES. 

(Circuit Court of Appeals, Nlntli Circuit. May 5, 1919.) 

No. ,•^240. 

1. Peejuky <S=>9(2) — Sélective Service Régulations — Autiiokitt to Admin- 

ISTER Oath. 

Under tlie Sélective Service Régulations, publlshed November 8, 1917, 
pages 7 to 14, assoclate meuiber of tbe légal advlsory draft board of a 
county in Calilornia licld to liave had autliorlty to admlnlstcr to a rcgls- 
trant an oath on tbe occasion of sucb registrant's verifylng bis question- 
naire as to tbe détails of persons dépendent upon him, as a wife. 

2. Perjl'ry i©=19(2) — Indictment — Fraud in Obtaining Exemption from 

Sélective Draït. 

Where tbe indictment, cbarging défendant with havlng unlav^'fully, im- 
pro])erly, and fraudulently endeavored to obtain tbe allowance of bis ap- 
plication for exem]}tion and discbarge from the sélective service draft ou 
tbe ground tbat be had a dépendent wife, charged that be willfully and 
falsêly stated in tbe aftidavit to liis questionnaire tbat be bad a wife 
dépendent on liis laljor for support, etc., such indictment was not defective 
because failing to aver tbat tbe wife was mainly dépendent for support on 
dcfendanfs labor. 
S. Crimixal Law <S=97(1) — Jurisdiction of Court — Perjcry in Obtaining 
Exemption Unukr Sélective Service Act. 

Tbe United States District Court in Californla bad .iurlsdiction to 
try a i)rosecution for haviiig urdaw'fully, improperly, and fraudulently 
endeavored to obtain allowance of an apidicafion for exemption and dis- 
cbarge from the sélective service draft on tbe ground défendant bad a wife 
dépendent on bis lalior for support, wbere tbe indictnient alleged tbat the 
afïidavit involved was preparcd and sworn to in California, thougb it 
charged that défendant registered in the state of Washington. 

In Error to the District Court of the United States for the First 
Division of the Northern District of California ; Maurice T. DooHng, 
Judge. 

Noah F. Hardwick was convicted of perjury by having unlawfully, 
improperly, and fraudulently endeavored to obtain allowance of his 
application for exemption and discharge from the sélective service 
draft, and brings error. Affirmed. 

George D. Collins, Jr., of San Francisco, Cal., for plaintiff in error. 
Annette Abbott Adams, U. S. Atty., and Chauncey F. Tramutolo, 
Asst. U. S. Atty., both of San Francisco, Cal. 

Before GILBERT, MORROW, and IIUNT, Circuit Judges. 

HUNT, Circuit Judge. The défendant, who was represented by 
counsel, pleaded guilty and was sentenced to imprisonment under an 
indictment which, after certain preliminaries not now matcrial, charg- 
ed that on June 5, 1917, at Walîa Walla, Wash., he registered under 
the act to authorize the Président to increase temporarily the military 
establishment of the United States (Act May 18, 1917, c. 15, 40 Stat. 
76 [Comp. St. 1918, § 2044a et seq.]) ; that he was called for military 
service in the Northern district of California, and on the 15th of Jan- 
uary, 1918, he prepared and filed with the local hoard for the county 

<g;3:3For other cases see same topic & KEY-NUMBER in ali Key-Numbered Digests & Indexes 
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of Walla Walla, Wash., in support of a claim made by him for ex- 
emption and discharge from sélective service draft, with the intent 
of deceiving the officers of the local board for said county in Wash- 
ington, and "of unlawfuUy, improperly, and fraudulently endeavoring 
to obtain the allowance of his application for exemption and dis- 
charge'' from the sélective service draft on the ground that he had a 
wife dépendent upon his labor for support, a certain affidavit, sub- 
scribed and sworn to before George M. Hench, associate meniber of 
the légal advisory board of San Joaquin county, Cal., "an officer com- 
pétent and authorized by the laws of the United States of America 
to administer oaths, and to administer the oath to défendant to tes- 
tify and tell the truth"; that in the affidavit mentioned "it was material 
and necessary to set forth M^hether or not the said défendant had any 
person or persons dépendent upon his labor for support," and the de- 
fendant, so having taken the oath as aforesaid, " * * * j^j 
then and there willfully, unlawfully, feloniously, and falsely, inten- 
tionally and contrary to such oath," state that he, the said défendant, 
did hâve a wife named Gynetha G. Hardwick, dépendent upon his 
labor for support, "whereas, the défendant then and there well knew 
that said Gynetha G. Hardwick was not at that time, nor at ail, his 
wife, and dépendent upon his labor for support, and that said false 
statement was and is a material matter and a material part of said 
affidavit." 

In the lower court there was no challenge as to the sufficiency of 
the indictment. By writ of error défendant hère présents the question 
whether the indictment states an offense. 

Perjury is defined by section 125 of the Criminal Code (Act March 
4, 1909, c. 321, 35 Stat. 1111 [Comp. St. § 10295]) as follows: 

"Whoever, having takeu an oath before a comijetent tribunal, officer, or per- 
son, in any case in whlch a law of the United States autliorizes an oath to 
be administered, that he will testify, déclare, dépose, or certify truly, or 
that any written testimony, déclaration, déposition, or certificate by him 
subscribed, is true, shall willfnlly and contrary to such oath state or sub- 
scribe any material matter whlcli he does not believe to be true, is guilty of 
perjui-y, and shall be flued not more than two thousand dollars and imprisoned 
not more than five years." 

[1] It is said that under the Sélective Service Régulations, pub- 
lished November 8, 1917, pages 7 to 14, the associate member of the 
légal advisory board of San Joaquin county, Cal., had no authority to 
administer the oath on January 15, 1918. But the régulations pre- 
scribed that the oath required could be administered (section 10, par- 
agraph 4) "by any person designated to act in the capacity of légal 
aid or adviser to registrants." Under section 30, page 14, of the Rég- 
ulations : 

"The Governor shall eonstitute légal advisory boards in such numbers and 
withln such districts that there shall be convenient to every registrant who Is 
to appear before a local or district board within the state, a légal advlsory 
board. * * * The Governor shall call upon ail mcmbers of the bar within 
the state, and if necessary, upon compétent laymen, to offer their services to 
such légal advisory boards for the purpose of being prescrit at the headquarters 
of the local boards and rendering aid and advlce to registrants. tjucli persons 
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shall be known as associate members and no formai appointment by the 
Président shall be necessary." 

The Président was authorized to utilize the services of any or ail offi- 
cers or agents of the several states and subdivisions thereof in the exé- 
cution of the act, and ail persons designated or appointed under the rég- 
ulations prescribed by the Président, whether such appointments were 
made by the Président himself, or by the Governor or other officer 
of any state, to perform any duty in the exécution of the act, 
were required to perform such duty as the Président should order or 
direct, and ail persons so designated or appointed were given full 
authority for ail acts done by them in the exécution of the act by the 
direction of the Président. Section 6 of the act (Comp. St. 1918, § 
2044f). By rule (section 27) the Governors were charged with gên- 
erai supervision over ail matters arising in the exécution of the sélec- 
tive draf t within their states, and it was also provided : 

"The détermination of exemptions and deferred classifications is within the 
exchisive jurlsdiction of local aiid district boards, subject only to review by 
the Président, but ail other fonctions and dr.ties of boards, departments, of- 
ficers, agents and persons within the state, « * * designated or detalled 
under authority of the sélective service law, shall be under the direction and 
.supervision of the Governor." 

By section 28, the Governors were charged with the organization 
of the légal advisory boards throughout their states. By section 30, 
the Governor — 

"shall constitute légal advisory boards in such nunibers and within such dis- 
tricts that there shall be convenient to every registrant wlio Is to appear 
befoi'e a local or district board within the state, a légal advisory board to 
which such registrant may apply for ail uecessary advlce and assistance in 
preparing claims, questionnaires or any other papers required by thèse régula- 
tions to be subniitted by a registrant." 

The Governor was authorized to nominale for appointment by the 
Président lawyers to be permanent members of such boards "to take 
charge of this work within each such district and to be held responsible 
that there shall always be a compétent force of lawyers or laymen 
available to such registrants at any time during which the local or 
district boards within such district are open for business" ; also to call 
upon the members of the bar to ofïer their services to such légal ad- 
visory boards for the purpose of being présent at the headquarters of 
the local board and of rendering aid and advice to registrants. "Such 
persons shall be known as associate members and no formai appoint- 
ment by the Président shall be necessary." Section 45 déclares that 
légal advisory boards hâve been provided for ; that they are composed 
of disinterested lawyers, with associate members to be présent at ail 
times during which local boards are open for the transaction of busi- 
ness, with a view to advising aîid assisting registrants to make full and 
truthful answers to the questionnaire and to aid generally in the just 
administration of the law and régulations. By section 2 it was pro- 
vided that certain sections and parts of the rules and régulations should 
become effective at noon on November 20, 1917, and thereupon super- 
sede ail pre-existing rules and régulations relating to the same subject- 
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matter, namely, sections 9 to 13, inclusive. Enough has been stated 
to make it clear that section 10, hereinbefore quoted, was in effect on 
November 20, 1917, and therefore obtained at the time that the oath 
described in the indictment herein was administered to the défendant. 
By section 91, which pertains to the questionnaire, grounds for ex- 
emption are dealt with ; the rule directing that the questionnaire shall 
contain, "as an intégral part thereof, affidavits in support of claims 
for exemption or deferred classification in certain cases hereinafter 
specified." Among the définitions we find this provision: 

(k) "The tenu 'deferred classiflfation' is equivnlent to discharge or exemp- 
tion from draft, whether permanent, temporary, eonditional or unconditlonal." 

Our attention is not called to any section of the Sélective Draft 
L,aw which forbids one from registering in one locality and then mak- 
ing affidavit in support of a claim for exemption in another place. The 
whole scheme of the law appears to hâve been to facilitate registjra- 
tion, and in doing so to allow one whose duty it was to register to ful- 
fill his obligation at the place he happened to be when the law required 
the duty to be performed. 

Inasmuch as the régulations prescribed by the Président for the 
détermination of the status of a registrant require a showing for ex- 
emption to be made by afiidavit, and inasmuch as the régulations hâve 
the force and effect of law, we think it appears that the person who 
took the oath was authorized by law to administer it. 

[2, 3] Défendant urges that the averment that the défendant well 
knew that the woman named in the indictment "was not at that time, 
nor at ail, his wife, nor dépendent upon his labor for her support," 
was fatally defective, because of the omission of an averment that 
the wife was mainly dépendent for support upon the labor of the ac- 
cused. But, as the charge is that défendant willfully falsely stated in 
the affidavit that he had a wife dépendent upon his labor for support, 
whereas he well knew that the woman named was not then, or at ail, 
his wife, and dépendent upon his labor for her support, défendant was 
sufficiently informed and could not possibly bave been misled or 
prejudiced. The materiality of the false statement and affidavit is too 
apparent to require comment. 

It is said that the United States District Court in California was 
without jtxrisdiction, because the indictment shows that the offense, 
if any, was committed in the state of Washington, and not of Cal- 
ifornia. The fact being alleged that the affidavit involved was pre- 
pared and sworn to in San Joaquin county. Cal., plainly there was 
jurisdiction in the lower court. 

This disposes of the principal points urged. We bave considered 
the others argued in the brief , and find none well founded. 

The judgment is affirmed. 
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WHITESIDE V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 5, 1919.) 

No. 32C3. 

1. pEiiJUKY <g=0l2) — Fai-se Affidavit to Sélective Service Questionnaire 

— AUTllORIZATION OF OaTII. 

Under Sélective Service Régulations 1917, §§ 91. 94, 9.5, a registrant who 
swore to the affldavit verifyiug his questionnaire, which falsely stated 
tliat lie had a wife dépendent on him for support, committed per,iury, de- 
spite his daim tliat there is no statute autlioriKing such an oatli, and no 
autliorization by the régulations. 

2. Peiuury ©=5]9(2) — IxDiOTMBNT — Identity op Perron Ciiabged. 

Indlctment for perjui-y by having sworn falsely that défendant, a reg- 
istrant under the Sélective Servit.'e Act (Comp. St. 1918, § 2044a et seq.), 
had a wife dépendent on hiin for support, held sufficient in its cliarge that 
défendant was the person who subscribed and took the affidavit. 

In Error to the District Court of the United States for the First 
Division of the Northern District of California ; Maurice T. Dooling, 
Judge. 

William Lloyd Whiteside was convicted of perjury by making a false 
affidavit, under the sélective service draft, that he had a wife dépend- 
ent on him for support, and brings error. Affirmed. 

George D. Collins, Jr., of San Francisco, Cal., for plaintifï in error. 
Annette Abbott Adams, U. S. Atty., and Chauncey F. Tramutolo, 
Asst. U. S. Atty., both of San Francisco, Cal. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Whiteside was indicted for having violated 
the perjury statute of the United States. Section 125 of the Criminal 
Code (Act March 4, 1909, c. 321, 35 Stat. 1111 [Comp. St. § 10295]). 
As the statute has been quoted in our opinion in Hardwick v. United 
States, 257 Fed. 505, C. C. A. , it need not be set forth in full. 

It is charged that on January 7, 1918, at San Francisco, Cal., défend- 
ant, who had been duly registered under Act May 18, 1917, c. 15, 40 
Stat. 76 (Comp. St. 1918, § 2044a et seq.), entitled "An act to authorize 
the Président to increase temi)orarily the military establishment of the 
United States," was subject to military service, the sériai number of 
the registration card of the défendant having been drawn at Washing- 
ton, D. C. ; that défendant on the day mentioned fîled with the local 
board for division No. 10, San Francisco, in support of a claim for ex- 
emption and discharge from sélective draft and with the intent of de- 
ceiving the officers of the local board and fraudulently endeavoring 
to obtain allowance of his application for exemption on the ground 
that he had a wife dépendent upon his labor for support, a certain 
affidavit ; that the affidavit was subscribed and sworn to before Wil- 
liam Klein, associate member of the légal advisory board of San Fran- 
cisco, an officer authorized by law to administer oaths, and that the said 
William Klein, as such associate member, administered the oath to de- 

lÊssIToi otlier cases see same topic & KEY-NUMBBP. In ail Key-Numbered Digests & Indexes 
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fendant; that ît was material and necessary to set forth whether de- 
fendant had any person dépendent upon his labor for support, and that 
défendant, having taken the oath to testify truly as to ail matters ref er- 
red to in the affidavit, did willfully, feloniously, and falsely, knowingly 
and contrary to the oath, state in substance and efïect that he did hâve a 
wife, named Gertie J. Whiteside, dépendent upon his labor for support, 
whereas, in truth and in fact, défendant at that time and place then and 
there well knew that the said Gertie J. Whiteside was not then his wife, 
and was not dépendent upon the labor of défendant for support ; and 
that said false statement was and is a material matter and a material 
part of the affidavit. No question of the sufficiency of the indictment 
was raised in the District Court. 

Défendant was tried before a jury, convicted, and sentenced to pris- 
on. By writ of error he présents the question whether the indictment 
charges perjury. 

[1] The point that there is no statute authorizing the oath referred 
to in the indictment and no authorization by the Sélective Service Reg- 
, ulations is, in part, covered by what we hâve said in the case of Hard- 
wick v. United States, 257 Fed. 505, C. C. A. . That an affida- 
vit was required from the registrant, who claimed exemption or dis- 
charge, cannot be well disputed. The registrant was obliged to file a 
questionnaire, of which the affidavit was an intégral part. The régula- 
tions are that the questionnaire — 

"shall also contaln, as an intégral part thereof, affldavits in support of elaims 
for exemption or deferred classification In certain cases herelnafter specifled." 
Sections 91, 94, and 95, Sélective Service Régulations 1917. 

[2] It is said that it does not appear who subscribed to the affidavit 
taken by the défendant. But it is alleged that the affidavit was sub- 
scribed and sworn to, and that the associate member of the légal ad- 
visory board administered the oath to the défendant, and that in the 
affidavit hereinbefore referred to défendant, having taken the oath to 
testify to matters referred to in the affidavit, falsely and knowingly 
stated, in efïect, that he had a wife who was dépendent upon his labor 
for support. This makes it perfectly clear that the défendant was the 
person charged with having subscribed and taken the affidavit. 

We are satisfied that the défendant was legally charged with perjury 
and that the judgment against him cannot be disturbed. Noah v. Unit- 
ed States, 128 Fed. 270, 62 C. C. A. 618. 

Affirmed. 
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ALASKA ANTHRACITE E. CO. v. MOLLBR. 

(Circuit Court of Appeals, Nlnth Circuit. May 5, 1919.) 
No. 3205. 

1. continuance <s=>2c(-4)— absence of wltness — diligence — discretion of 
Court — Statute. 

In a rallroad servant's action for in.iuries, déniai of tlie road's motion 
for continuance to enable It to secure tlie testimony of a witness, wliom a 
counter attidavit showed to be an employé of défendant company, helâ 
within the discrétion of the court, under Comp. Laws Alaska 1913, § 1001, 
in vlew of showing as to diligence. 

2. Tbial <S=253(4) — Instrtjictions — AssuitPTiON of Risk— Contbibutokjy 

Négligence — Ignoring Issues. 

In a railroad servant's action for injuiies, the road's requested instruc- 
tions on assumption of rislî and contributory négligence held properly re- 
fused, as not fltting the case, but ignoring an allégation of the complaiiit. 

In Error to the District Court of the United States for the Third 
Division of the Territory of Alaska; Fred M. Brown, Judge. 

Action by Arnold MoUer against the Alaska Anthracite Railroad 
Company. To review a judgment for plaintifï, défendant brings error. 
Affirmed. 

R. M. Jones, of Seattle, Wash., Lyons & Ritchie, of Valdez, Alaska, 
and Lyons & Orton, of Seattle, Wash., for plaintifï in error. 

D'onohoe & Dimond, of Valdez, Alaska, and R. F. Lewis, of San 
Francisco, Cal., for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. The défendant in error, Moller, a laborer 
with a track-laying gang, was injured while returning from work up- 
on a work train belonging to the railroad company. The car upon 
which Moller rode was a "home-made afifair," of light weight, and with 
a standard flat car behind was being pushed by the engine. The track 
was new; the rails having been laid but a week before, without ar- 
tificial grade. The train was running about 20 miles an hour. There 
was a sag, and as the car was pushed up it jumped the track, the 
cars piled up, and Moller was hurt. The défendant corporation de- 
nied allégations of excessive speed, denied any négligence, and pleaded 
assumption of risk and contributory négligence. Défendant rested 
upon a motion for nonsuit. The motion was overruled, the jury was 
instructed, and verdict rendered for plaintifï. Writ of error was 
brought. 

[1] The railroad company contends that the court erred in denying 
its motion for a postponement of the trial of the case. Our inquiry is 
solely whether or not there was an abuse of jvidicial discrétion. The 
affidavit with the motion for a continuance was made on May 27, 1918, 
by one of the attorneys for the railroad company. It set forth that since 
the institution of the action, December, 1917, none of the officers of 
the company had been in Alaska ; that affiant was inf ormed by Mr. Ly- 
ons, his co-counsel in Seattle, that since January, 1918, ail of the offi- 
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cers of the company had been in Washington, D. C, on important busi- 
ness for the corporation ; that when the case was brought to issue in 
April, 1918, "or shortly before that date," affiant infonned his co- 
counsel in Seattle by letter that the case would probably be set for 
trial late in May, and that it would be "necessary for défendant to be 
ready for trial before the end of that month" ; that affiant was informed 
by letter and cablegrams from his co-counsel at Seattle that he had 
been diligently "trying to secure testimony in behalf of défendant for 
the past two months," but that because of the absence of the officers of 
the Company from Seattle "said Lyons was unable to learn until a 
few days ago what witnesses and évidence défendant would produce in 
its behalf" ; that this information came partly in a letter received from 
said Lyons on May 23, 1918, and partly in a cable message received on 
May 25, 1918; that said cable message stated that affidavits for a con- 
tinuance would be made "to-day" at Seattle ; that, so far as affiant had 
information, the substance of the testimony contained in the affidavits 
would be as follows : That one Nelson, in charge of construction work 
for the railroad company by virtue of a contract with défendant, would, 
if sworn, testify that he was in charge of construction in the sum- 
mer of 1917; that he employed ail laborers and had a monthly set- 
tlement viàth the company, his own compensation being 7% per cent, of 
his expenditures ; that the foreman (Palmer) named in plaintiff's com- 
plaint was employed by him and under his direction, and was not 
employed by the railroad company, or subject to its orders; that 
there was a standing order to ail employés not to ride upon the car 
upon which plaintifï was riding when he was injured; that the fore- 
man, Palmer, would testify that there was such a standing order to 
employés, and that it was well understood by the men; that upon the 
evening of the accident the men could bave ridden on the standard 
flat car, as they were ordered to do; that to the best of his knowledge 
and belief afïiant's co-counsel v\'as unable until very recently to find 
and talk to said Nelson, the foreman; and that to the best of affiant's 
knowledge and belief Lyons had not been able to locate Palmer, 
the foreman. 

The action was instituted December 12, 1917; summons was served 
upon défendantes agent in Alaska January 10, 1918 ; défendant filed 
a motion on February 9, 1918; the motion was denied March 15th, and 
answer was filed April 13th; reply was served on April 17th; on May 
Ist the court set the trial for May 17th, upon which day the motion for 
continuance and the afifidavit in support thercof were filed. 

The plaintiff below resisted the motion for a continuance, and his 
counsel by affidavit set forth that, when the motion to strike from the 
plaintifif's complaint was heard, plaintiff's attorneys announced in open 
court that they would earnestly urge and insist upon a trial at the first 
jury terni of the court; that plaintiff, since his injury, had been con- 
fined in a hospital at Cordova, Alaska; that he was "entirely without 
means and unable to perform any kind of labor by which he could earn 
a livelihood" ; that he had made a journêy from Cordova to A'^aldez, 
bringing witnesses in support of his case ; that he was ready to pro- 
ceed with the trial, and that to continue the case over the term would 
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practically be a déniai of justice, as he would be unable again to as- 
semble his witnesses at the next jury term of the court; that by a 
motion filed on April 18, 1918, plaintiff had sought to require défend- 
ant to furnish plaintiff inspection of the contract alleged to hâve been 
entered into between Nelson and the défendant railroad company for 
the construction of the railroad ; that the court ordered production for 
inspection before May 15th, but that after that date one of the counsel 
for the défendant company notified counsel for plaintiff that défendant 
did not hâve such a contract, and that therefore such inspection could 
not be had ; that the only contract between Nelson and the company, 
pertaining to the employment of Nelson for construction, was contained 
in the minutes of a meeting of the board of trustées of the railroad com- 
pany held May 9, 1918, but that an examination of said minutes dis- 
closed that Nelson was employed by défendant and was receiving a sal- 
ary, and that his duties were supervising and directing construction 
of the railroad. 

Section 1001, Compiled Laws of the Territory of Alaska 1913, pro- 
vides as f ollows : 

"A motion to posfpone a trial on the groiind of al)sence of évidence sliall 
only be niade upon atfidavit showing the materiality of the évidence expected 
to lie oljtained, and a statement of facts showing that due diligence has been 
used to procure It, and also the nanie and résidence of the witness or wit- 
nesses." 

We think plaintiff in error has failed to show diligence used to pro- 
cure the attendance of Nelson as a witness. The showing is rather to 
the 'contrary, for the affidavit of counsel for défendant is that his co- 
counsel, Mr. Lyons, "was unable until very recently to find and talk 
to said George W. Nelson." Exactly what counsel meant by "very 
recently" is not disclosed; but apparently there was ample time be- 
tween the date that the court set the case for trial and the date of the 
calling of the case for trial in which counsel could hâve procured the 
testimony of Nelson, or obtained an affidavit stating precisely what he 
would swear to if called to testify. Furthermore, there was the coun- 
ter affidavit. The minute book of the company showed that Nelson was 
an employé of the défendant company and was receiving a salary. 

With respect to évidence by Palmer in the affidavit in support of the 
motion for continuance, counsel does not assume to say that Palmer 
would be présent to testify if the trial were postponed. There was 
no showing of effort, much less diligent effort, to find Palmer in or- 
der that his évidence might be had. The motion presented a matter 
for the exercise of judicial discrétion, and no sound reason is given for 
interférence with the décision rendered. 

[2] It is urged that the court erred in refusing a requested instruc- 
tion, stating substantially that the plaintiff knew the condition of the 
roadbed, or should hâve known it by observation, and that he took 
whatever risk was involved in riding upon the train upon which he was 
injured, and in refusing a request that, if it were more dangerous for 
Moller to ride on the front of the car at the head of the train than up- 
on the standard car, he was guilty of contributory négligence in rid- 
ing where he was. Counsel for plaintiff in error, in commenting upon 
2.57 F.— ."SS 
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the issues of assumption of risk and contributory neglijffnce, say that 
the court's instructions were "a fair statement of the law, but not so 
explicitly worded to fit the facts of the case." Surely, however, the 
requests did not fit the case, for they whoUy ignored the important al- 
légation of the plaintiff's complaint, which charged négligence on the 
part of défendant in driving the train and car on which the plaintifï was 
riding over the defective railroad track at an unusually high rate of 
speed, as well as the uncontradicted évidence in support of this alléga- 
tion. 

We find no error in the action of the court. Rio Grande Western 
Railroad Co. v. Leak, 163 U. S. 280, 16 Sup. Ct. 1020, 41 L. Ed. 160; 
Seaboard Line v. Horton, 233 U. S. 492, 34 Sup. Ct. 635, 58 L. Ed. 
1062, h. R. A. 1915C, 1, Ann. Cas. 1915B, 475. Upon a careful exam- 
ination of the record, we find that the case was one for submission to 
the jury, and that there was no error of law against the rights of the 
plaintifï in error. 

The judgment is affirmed. 



PIEECE et al. v. UNITED STATES.* 

(Circuit Court of Appeals, Eighth Circuit. April 15, 1919. Eehearing 
Denled July 15, 1919.) 

No. 5145. 

1. Cbeditors' Sirrr e=>7 — Eiqht to Eemedt — Judgment Imposing Fine in 

Criminal Case. 

Under Rev. St. § 1041 (Comp. St. § 1705), provlding that a judgment 
Imposing a fine for an offense against tlie United States "may be enf orced 
by exécution against the property of the défendant in like manner as 
judgments in civil cases are enforced," such a judgment may support a 
creditors* bill in aid of an exécution which has proyed frultless. 

2. COBPOBATIONS ®=>259(8) — StOCKHOLDEES LiABILITT — ^JUDGMENT AGAINBT 

Corporation fob Fine — Ceeditobs' Suit. 

Where a corporation pending a criminal prosecution against It by the 
United States, resulting in a judgment imposing a fine, sold ail of its 
property and distributed the proceeds among Its stockholders, such stock- 
holders may be held llable In a creditors' suit for the judgment against 
the corporation to the estent of their distributive share of Its funds, and 
this although the purchaser assumed ail of its debts and liabilities. 

3. WOEDS AND PhBASBS — "DeBT." 

In a broad sensé a debt may elgnify any duty to respond to another in 
money, labor, or service. It may even mean a moral or honorary obliga- 
tion, unenforceable by légal action. When used restrictively, it may mean, 
wlthout more, an obligation founded on contract to pay a definite or cer- 
tain sum of money, and whether the duty to pay a sum of money is or is 
not a debt dépends upon the partlcular sensé in which it Is used. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Debt] 

4. Fines <S=6 — Enforcement — Oefense Against United States — "Execu- 

tion." 

The Word "exécution," as used in Rev. St. § 1041 (Comp. St. § 1705), pro- 
vlding for the enforcement of a judgment imposing a fine for an offense 
against the United States by exécution against the property of the defend- 

^ssFor other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
•Rehearlng denled 260 Fed. 158, 171 C. C. A. 194. 
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ant, sl^lfles generally the nieans for enforcing the judgments of courts In 
civil cases, and embraces tliose processes and proceedings in aid of or 
supplemental to an exécution that are customary in civil cases. 

[Ed. Note. — For other définitions, see Words aud Phrases, First and 
Second Séries, Execution.] 

Wade, District Judge, dissenting. 

Appeal from the District Court of the United States for the Eastern 
District of Missouri; David P. Dyer, Judge. 

Suit in equity by the United States against Clay Arthur Pierce and 
others. Decree for the United States and certain défendants appeal. 
Affirmed. 

Albert D. Nortnni and Truman Post Young, both of St. Louis, Mo. 
(Samuel VV. Pordyce, Jr., John H. Holliday, Thomas W. White, and 
George T. Priest, ?11 of St. Louis, Mo., and J. Markham Marshall, of 
New York City, on the brief), for appellants. 

Robert A. Plunter, Sp. Asst. Atty. Gen., and W. H. Woodward, 
Asst. U. S. Atty., of St. Louis, Mo., for the United States. 

Before HOOK and STONE, Circuit Judges, and WADE, District 
Judge. 

HOOK, Circuit Judge. This suit in equity was brought by the Unit- 
ed States in the United States District Court for the Eastern Di-^trict 
of Missouri, against the Waters-Pierce Oil Company, a Missouri cor- 
poration, and certain of its stockholders, to recover the amount of a 
judgment obtained against that company in the United States District 
Court for the Western District of Louisiana. The government was 
given a decree against three of the stockholders, and they appealed. 

The f acts, briefiy stated, are thèse : In January, 1907, the Waters- 
Pierce Oil Company was indicted in the court in Louisiana for re- 
ceiving rebates on Interstate shipments contrary to the Elkins Act 
(Act Feb. 19, 1903, c. 708, 32 Stat. 847 [Comp. St. §§ 8597-8599]). 
In July, 1913, the Waters-Pierce Oil Company sold and conveyed ail 
its property and assets to the Pierce Oil Corporation, organized under 
the laws of Virginia, for $5,000,000 in money and $10,500,000 of the 
common stock of the latter. The vendee assumed ail the vendor's 
"debts, liabilities and obligations." The money and shares of stock 
were lodged with trustées, who distributed them ratably among the 
stockholders of the Waters-Pierce Oil Company, including the three 
appellants, and that company thereupon ceased business. In March, 
1914, the case in Louisiana was tried, with the resuit that the Waters- 
Pierce Oil Company was convicted and fined $14,000. The offense un- 
der the Elkins Act was punishable by a fine only. In March, 1915, the 
judgment was affirmed by the Fifth Circuit Court of Appeals. 137 C. 
C. A. 293, 222 Fed. 69. An exécution was issued to the marshal of the 
Louisiana district and returned nulla bona in August, 1915. This 
suit was begun in February, 1916. In March, 1917, another exécu- 
tion was issued on the judgment in Louisiana, but directed to the 
marshal for the Eastern district of Missouri. See Rev. St. § 986 
(3 U. S. Comp. Stat. 1916, § 1632). This exécution was also returned 
nulla bona ; and in August of that year the government filed an amend- 
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ed complaint, setting forth the facts regarding the second exécution. 
The decree against the three appellants was not in excess of the 
amounts of money they received in the distribution of the proceeds 
of the sale. The controlling questions in the case are whether a judg- 
ment imposing a fine in a criminal prosecution by the United States 
may support a creditors' bill in aid of an exécution that lias proved 
fruitless, and, if se, whether the appellants can be held liable, to the ex- 
tent of their distributive shares of the funds, for the judgment against 
their corporation under the circumstances of this case. 

[1] It is contended by the appellants that the relation of debtor and 
creditor is essential to a proceeding in equity in aid of an exécution 
at law, that a Hability to a fine for a pénal offense does not give 
rise to the relation, and that the character of the judgment is deter- 
mined by that of the liability upon which it is founded. The term 
"debt" has a variety of meanings, not a settled or invariable one. 
It takes color fi-om its surroundings. Whether the duty to pay a 
sum of money is or is not a debt dépends upon the particular sensé 
in which it is used. 

[3] In a broad sensé a debt may signify any duty to respond to 
another in money, labor, or service. It may even mean a moral or 
honorary obligation, unenforceable by légal action. United States v. 
Realty Co., 163 U.S. 427, 440, 16 Sup. Ct. 1120, 41 L. Ed. 215. When 
used restrictively, it may mean, without more, an obligation founded on 
contract to pay a definite or certain sum of money. There is much 
nice learning upon the subject, some of it of a historical character, 
but it need not be reviewed hère. It is provided by an act of Con- 
gress that a judgment imposing a fine for an offense against the 
laws of the United States "may be enforced by exécution against 
the property of the défendant in like manner as judgments in civil 
cases are enforced." Rev. St. § 1041 (3 U. S. Comp. Stat. 1916, § 
1705). 

[4] We think the provision of the statute is broad enough to em- 
brace those processes and proceedings in aid of or supplemental to 
an exécution that are customary in civil cases. A poor oft'ender may es- 
cape a fine by taking the oath of poverty ; but we do not think it was 
the intention to relieve one able to pay because liis property is incor- 
poreal or équitable in character, or one who, for the purpose of de- 
feating the judgment, removes his tangibles beyond the reach of an 
ordinary writ of exécution. As employed in the statute, "exécution"' 
signifies generally the means for enforcing the judgments of courts in 
civil cases. 

[2] Upon the other question the government contends that the 
Waters-Pierce Oil Company rendered itself insolvent by the sale 
of ail its property and the distribution of the proceeds among its 
stockholders, that upon the insolvency of a corporation its prop- 
erty becomes a trust fund for its creditors, and that in the case at 
bar the proceeds in the hands of the stockholders are substituted 
for the property and may be followed in a suit to enforce the trust. 
The Suprême Court has many times declared that the property of an 
insolvent corporation is held in trust for the benefit of its creditors. 
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There is some question about the précise nature of the trust and when 
it arises. It has been said: 

"It is rather a trust in the administration of the assets after possession by 
a court of e<juity than a trust attaching to the property, as sueh, for the 
direct heiieflt of eitlier créditer or stocliholder." Hollins v. Brierfleld Coal & 
Iron Co., 150 U. S. 371, 14 Sup. Ct. 127, ;i7 L. Ed. 1113. 

Again, the trust has been held to arise at the moment of insolvency. 
McDonald, Receiver, v. Williams, 174 U. S. 397, 404, 19 Sup. Ct. 743, 
43 L. Ed. 1022. Plowever this may be, the nearest approach to the 
case at bar in its facts is Swan Land & Cattle Co. v. Frank, 148 U. S. 
603, 13 Sup. Ct. 691, 37 L. Ed. 577. There the plaintifï had an un- 
licjuidated claim for damages against three corporations, which sold 
substantially ail their property, distributed the proceeds and remain- 
ing assets among their stockholders, and quit business. There was, 
as hère, no contention that otherwise than by the sale and the dis- 
tribution of proceeds and assets the corporations were or became 
insolvent. The suit was against a part of the stockholders. The court 
said: 

"The tlieory of the bill is that the assets of the vendor cori)orations, whidi 
hâve been distribvited to and received by the défendants as stoclcholders, con- 
stltuto a trust fund for the payment of ail debts and demands a.içainst the com- 
panies, and may tlierefore be followed in tlie hands of, and recovered froni, 
such stocldiolders, to tlie extenC necessary to discharfçe valid claims against 
the corporations from \Ahieh tboy were received. The funds sougbt to b<! 
reaclied are xmdoubtedly applicable, under proper proceedings against ait nec- 
essary partie,?, to the payment, so far as may be needed, of outstanding in- 
debtedness against the corpcn-ations wliich distributed tlie same; but tlie 
difHculty liere is that the coinyilainant has not adopted the requisite and neces- 
sary procédure to suliject said funds tlioreto. It has no judgraent against. 
tlie corporations by wliich it was defrauded, nor are siich corporations niadc 
parties défendant to the suit or brought before the court." 

The bill was ordered dismissed without préjudice, because plain- 
tiff's claim had not been reduced to judgment, and the debtor cor- 
porations had not been made parties. Neither of the reasons which 
stood in the way of relief in that case are présent in the case at 
bar. Hère the government has a judgment on which exécution has 
been returned unsatisfied, and the Waters-Pierce Oil Company, the 
judgment debtor, is a party défendant. The case cited seems persua- 
sive, if not décisive, of the liability of the appellants. 

The assumption by the vendee company of the debts, liabilities, 
and obligations of the Waters-Pierce Oil Company does not relieve 
the stockholders who bave received the proceeds of the sale of the 
assets of their corporation from responsibility to a créditer. Though 
it may be said that an action against the vendee might be maintained 
upon the ground of a contract between two persons for the benefit 
of a third, the remedy is not exclusive in the absence of novation 
when one of the contracting parties is the primary debtor. The as- 
sumption by the vendee company is rather for the assurance and 
benefît of the Waters-Pierce Oil Company and its stockholders. What 
we bave said of the liability of stockholders in a case like that at bar 
must not be understood as applying to a case of consolidation of cor- 
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porations by authority of law, nor to the reorganization of the affairs 
of an insolvent corporation according to the settled principles of equity. 
The decree is affirmed. 

WADE, District Judge (dissenting). I cannot concur in the majority 
opinion, for the reason that, as I vievv the case, the plaintifï (in the 
trial court) had an adéquate remedy at law, and that resort to the ex- 
traordinary remédies hère sought in a court of equity cannot be had, in 
any event, until such légal remédies are exhausted. 

If this judgment is a "debt" as held by the majority, it is certainly 
covered by the express language of the contract by which the Pierce 
Oil Corporation assumed "ail debts, obligations, and liabilities of the 
Waters-Pierce Oil Company," and the plaintifï could hâve proceeded 
in an ordinary suit at law to recover upon such covenant. 

It may be true, as stated in the majority opinion that "the assump- 
tion by the vendee company of the debts, liabilities, and obligations of 
the Waters-Pierce Oil Company does not relieve the stockholders, 
who hâve received the proceeds of the sale of the assets of their cor- 
poration, f rom responsibility to a creditor" ; but the creditor is only 
interested in getting his money, and, if he can get it by an ordinary 
law action, he cannot invoke the powers of a court of equity. I can 
also agrée that "the remedy [against vendee] is not exclusive" ; but 
I hold that resort must first be had to the ordinary remedy at law, 
and that plaintifï can corne into equity only when that fails. Not 
only this, but in equity and in justice the vendee should pay this judg- 
ment, if any one does. For a valuable considération it agreed to pay 
this judgment (if it is a debt, obligation, or liability), and the stock- 
holders, who received nothing except what they were legally entitled 
to, should not be held primarily liable. 

I agrée with the majority that the assets of a corporation con- 
stitute in a sensé a trust fund, which under certain circumstances 
may be subjected in the hands bî stockholders to the payment of cor- 
porate debts. But this is not an action to reach certain "assets" of 
the corporation; it is an action for a personal judgment against the 
stockholders. It is not averred that they now bave any of the assets, 
nor is it sought to trace thèse "trust funds" into anything that défend- 
ants now own. So far as the record discloses, thèse défendants did 
not hâve, at the time of the trial, a dollar or a share of stock received 
at the time of the distribution. Under thèse circumstances, if liable, 
why are they liable? Their liability can rest only upon the fact that 
they are wrongdoers, because by fraud (actual or constructive) they 
bave been parties to the dissipation of the assets of the corporation 
which the corporation should hâve first applied to the payment of its 
obligations. 

The plaintifï is in no position to refuse to proceed at law. There 
are no equities in its favor. The indictment rested untried for six 
years before the transfer of the property was made. It was not 
brought to trial for nearly a year after the transfer. It is in no posi- 
tion to appeal for spécial relief, certainly not against men who, as 
stockholders of the old and of the new corporations, made spécifie 
provision for the payment of ail debts, obligations, and liabilities. 
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Furthermore, the record shows that on February 4, 1916, before 
this action was commenced on February 18, 1916, the plaintiff had 
brought suit at law in Louisiana to enforce against the vendee the 
covenant of assumption to pay ail the "debts, obligations, and liabili- 
ties of the Waters-Pierce Oil Company," and that such action at 
law is still pending. I do not hold that this is an absolute élection 
of remédies, but I do hold tliat, having so elected and proceeded, 
and it not being claimed that the remedy in that court is not adé- 
quate, this court should grant no relief. 

If thèse défendants are liable, such liability is only secondary; 
if the judgment can be enforced against the Waters-Pierce Oil Com- 
pany or its vendee, the défendants are not liable at ail. 



THORN et al. v. BROWNE. 

(Circuit Court of Appeals, Eighth Circuit. March 22, 1919.) 

No. 508,3. 

1. Fratjds, Statute op ©=5115(3) — Conteacts — Stonatube — Cotton Futtjbes 

Under Cotton Futures Act Aug. 31, 191C, § 4 (Comp. St. § 6309d), pro- 
viding that "eacli contract of sale of cotton for future delivery * * * 
sliall be in writing plainly statiug, or evidenced by writton mémorandum 
showlng, tlie terms of sucli coutract, * • * and shall be signed by 
tlie party to be charged, or by bis agent in his belialf," a broker's seller'g 
slip or buyer's slip, duly signed "by the party to he charged" in accordance 
with the rules of the exchange, is sufflcient to prove a valid sale or pur- 
chase, and it is not essential that the contract be signed by botli parties, 
or that both the seller's and buyer's slips shall be incroduced in évidence. 

2. Statutes <S=>188, 225% — Constuuctiox — Use of Words ok Phrases with 

ESTABLISHED MeANING. 

When a législative body sélects and uses in a statute words or clauses 
wliich had previously acquired by judicial interprétation or cominou 
consent and use a wc'U-understood meaning and légal efCeet, the légal 
presuraptlon is that it intended that they should hâve that meaning and 
effeet in the statute. 

3. Statutes <s=>241(1) — Construction — Pénal Statutes. 

Courts may not lawfully extend the denunciation of a pénal statute to a 
class of persons excluded from its effeet by its plain terms. 

4. Evidence <g=369 — Peesuaiptions — Regularity of Course of Business. 

TJnder a rule of a cotton exchange requiring a seller to deliver to the 
buyer a signed seller's slip and to furnish a coi'responding buyer's slip, 
whieh shall be signed and returned by the buyer, the introduction in évi- 
dence of one of such slips raises a légal presumption that the correspoud- 
Ing slip in the same terms was also executed. 

5. FiîAuns, Statute of ®=3ll6(9) — Cotton Futures — Contract Disclosing 

Peincipal'b Name. 

Where contracis for purchase and sale of cotton futures are made be- 
t\^'een brolvors on an exchange, wliere brol^ers only can make such con- 
tracts, Cotton Futures Act Aug. 11, 1916, S 4 (Comp. St. § 6309d), does not 
require that the contracts should show the namcs of the priucîpals for 
whom tliej- act. 

^ssiFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indt^xes 



520 257 FEDERAL REPORTER 

6. Bkokers <g=>85fl) — Action Against Principal — Evidence. 

ÏDvidenee of purchuses and sales of cotton futures, includinp; tlie sell- 
er's and buyer's slips, held compétent in an action by the brokers against 
their principal to recover a balance due on the transactions. 

7. JUBY ®=^37 IMPAIRMENT OF RlQUT — ReVIKW — ISSUES DeTEBMINABLB OnLÏ 

BT Jury. 

Wliere, bocause oC the erroneous exclusion of évidence ofCered by plain- 
tiffs to prove the con tract sued on, vcliicli rendered recovery impossible, 
they introdueed no évidence on a second issue of fact, upon which they 
had a constitutional right to a jury trial, sucli issue eannot be deteruiiued 
by the appellate court to sustaiii a judgnient for défendant entered upon 
a dlrected verdict. 
S. Appeal and Ebeob <g=3S56(.") — Détermination of Cause — Ebeor as to 
GnouNDs OF Décision — Dibected Verdict. 

Where a verdict Is directed on limited, but untenable, grounds, it may 
not be sustained on other grolinds, uuless it is clear beyond doubt that 
the nevv grounds could not bave becn obviated, if they had been called to 
tlie attention of the defeated party, and be had been given an opportunity 
to meet them by évidence and argument. 

Oarland, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Western 
District of Arkansas; Frank A. Youmans, Judge. 

Action at law by Charles B. Thorn and another, copartners as 
Thorn & Maginnis, against Fred Browne. Judgment for défendant, 
and plaintiffs bring error. Reversed. 

Certiorari denied 249 U. S. , 39 Sup. Ct. 494, 63 L,. Ed. . 

Ira D. Ogiesby, of Ft. Smith, Ark., and Joseph E. Johnson, of At- 
lanta, Ga. (Ogiesby, Cravens & Ogiesby, of Ft. Smith, Ark., on the 
brief), for plaintiffs in error. 

James B. McDonough, of Ft. Smith, Ark., for défendant in error. 

Before SANBORN and CARDAND, Circuit Judges, and MUN- 
GER, District Judge. 

SANBORN, Circuit Judge. The plaintiffs, Thorn & Maginnis, a 
partnership, were cotton brokers and members of the New Orléans 
Cotton Exchange, and the défendant Browne was a résident of Sébas- 
tian county, Ark. They sued him for the balance of an account of 
$23,215, which they alleged he owed them on the purchase and sale of 
2,000 baies of cotton, and for commissions on such purchases and sales, 
\vliich they bought and sold for him on his télégraphie orders between 
January 24 and February 2, 1917, subject to section 5 of the United 
States Cotton Futures Act (Act Aug. 11, 1916, c. 313, 39 Stat. 476 
[Comp. St. § 6309e]) and the by-laws, rules, and conditions of the 
New Orléans Cotton Exchange. By his answer the défendant denied 
every allégation of the plaintiffs' complaint, except an averment there- 
in that the plaintiffs had in their possession $6,760 of his money on 
February 1, 1917. He alleged that any contracts of purchase or sale 
the plaintiffs made on his orders were illégal and criminal under the 
Cotton Futures Act, that the alleged transactions were gaming trans- 
actions, and that he vi'as entitled to recover of the plaintiffs $6,760, 
for which he pleaded a coimterclaim in his answer. 

The trial proceeded in this way: Over the objections of the defend- 

KJ=3For other cases see same toplc & KEY-NtIMBER in ail Key-Numbered Digests & Indexes 
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ant that the testimony was incompétent, irrelevant, and immaterial, 
and that the only compétent évidence of the purchases and sales were 
the alleged written contracts required by the Cotton Futures Act, and 
with leave to the défendant to move to strike eut the évidence, 
the plaintiffs proved, by télégraphie orders that they received from 
Browne, that he ordered them to buy and sell the 2,000 baies of cotton 
to be delivered in the following May, and they proved by the testimony 
of witnesses who knew the facts that they did buy and sell thèse 2,000 
baies of cotton for Erowne in accordance with the télégraphie orders 
he had sent them, that by contracts, settlements, and ring settlements 
they paid for the cotton which they bought for lirowne the amounts 
charged to him in their account with him, and credited him with the 
amounts they received from him and from the sale of cotton, ail of 
which he ordered them to sell on February 1, 1917. They proved by 
the testimony of one of the members of their firm that they sent to 
Browne a statement of the account bctween them, showing the 
amounts of their purchases and sales for him, and the balance for 
which they sued, that after he received this accovmt he admitted to one 
of the members of the plaintififs' fîrm that he sent the télégraphie or- 
ders, and that the account was correct. When the trial had reached 
this point, the plaintiffs produced, identifîed, and ofïered in évidence 
the sellers' slips or contracts of sale of the 2,000 baies of cotton which 
they bought for Browne, which slips vi'ere signed by the respective 
brokers who sold thèse 2,000 baies of cotton to them, and they also 
ofïered in évidence the buyers' slip of the 2,000 baies which they sold 
for Browne, which was signed by the brokers who bought them, and 
they ofïered to prove by the testimony of witnesses that they signed 
and delivered to each of the parties from whom they received one 
of the sellers' slips a buyers' slip containing the same words as the 
corresponding sellers' slip, except that the Word "bought" in the 
former was in place of the word "sold" in the latter, and the bought 
slips were signed by them and ran in favor of the brokers who sold 
the cotton, and that they delivered to the brokers who gave them the 
bought slip a corresponding sellers' slip mutatis mutandis which 
was signed by them. To the introduction of thèse sellers' slips and 
of the bought slip signed by the parties respectively to be charged 
by the plaintifïs and their principal, Browne, défendant objected on 
the ground that they were invaUd and were incompétent évidence, be- 
cause they were not signed by both parties to the transactions out of 
which they arose, and because the corresponding buyers' slips and sell- 
ers' slips signed by the plaintifïs were not ofïered in évidence, and they 
objected to the paroi évidence ofïered to the efifect that the latter were 
delivered to the sellers and purchaser respectively by the plaintifïs 
when the respective transactions were made, on the ground that it was 
incompétent, because the written slips signed by both parties to the 
transaction were the only compétent évidence of the transactions of 
purchase and of sale, and the court sustained ail thèse objections, ruled 
out thèse slips, held that the contracts required by the Cotton Futures 
Act could not be proved without the introduction of the sellers' slips 
and the buyers' slips relating to each transaction, ruled out ail évi- 
dence subsequently ofïered, and on motion struck out ail évidence 
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previously offered, on the ground that it was ail irrelevant and im- 
material, in the absence of the buyers' and sellers' slips of each trans- 
action, and then, as no évidence remained in the case, instructed the 
jury to return a verdict for the défendant, before the latter offered any 
évidence. 

[1] Although many miner questions are suggested, the ruling 
vvhich threw this case was that a broker's sellers' slip or buyers' slip, 
duly signed, was insufficient to prove a valid contract of sale or pur- 
chase of cotton futures under sections 4 and 5 of the Cotton Futures 
Act, unless that contract was signed by both the parties to the trans- 
action, or the corresponding buyers' or sellers' slip was also introduced 
in évidence. The portion of the statutes by which this issue must be 
determined is the first sentence of section 4 of the act, which reads in 
this way: 

"That each contract of sale of cotton for future dellvery mentioned In 
section 3 of this act shall be in wrlling plainly stating, or evideuced b.y 
written mémorandum showing, the terms of sueh contract, includiug the quan- 
tity of tlie cotton iiivolved and tlie names and addresses of the seiler and buyer 
in such contract, and shall be signed by the party to be cliarged, or by his 
agent in his behalf." Conip. St. § 6309d. 

It is provided by rule 47 of the New Orléans Cotton Exchange that : 

"It shall be the duty of the seller, on the day on which transactions in con- 
tracts take place, or at not later thau 9 a. m. on the following day, to furnish 
a contract or slip, and dellver his own already signed, and the opposite one in 
blank to the buyer; the latter shall theu sign his contract, or slip, and return 
it to the seller." 

Testimony was offered that this rule was complied with in the case 
of each of the purchases made by the plaintiffs for Browne and in the 
case of the sale they made for him. Hère are copies of two of the 
sellers' slips offered in évidence at the trial below : 

"New Orléans, La., Jan. 25, 1917. 
"Sold to Thorn & Maglnnis, of New Orléans, La., and agreed to deliver them 
subject to the by-laws, rules and conditions of the New Orléans Cotton Ex- 
change and subject to the United States Cotton Futures Act, § 5 : 

At Cents Per Pound 
Baies Cotton. Delivery. for Middling. 

Three Hunûred May 16.84 

"Sllvan Newburger & Co. 
"Silvan Newburger & Co. of New Orléans, La." 

"New Orléans, La., Jan. 25, 1917. 
"C. P. Ellls & Co., Cotton Exchange Bldg., sold to Thorn & Maglnnis, of New 
Orléans, La., and agreed to deliver them subject to the by-laws, rules and 
conditions of the New Orléans Cotton Exchange and subject to the United 
States Cotton Futures Act, § 5: 

At Cents Per Pound 
Baies Cotton. Dellvery, for Middling. 

One hundred May 16.70 

Three " " 16.83 

Two " " 16.83 

One " " 16.90 

Two " " 16.81 

One " " 16.84 

"C. P. Ellis & Co., of New Orléans, La." 
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Is a writing or written mémorandum signed by both the parties 
to a contract of sale of cotton futures, or two writings or written 
memoranda of the contract, one signed by each of the parties to the 
transaction, indispensable to the proof of a writing or written mémo- 
randum "signed by the party to be charged or by his agent in bis be- 
half," under section 4 of the Cotton Futures Act? 

It is a gênerai rule of law that a written contract signed by both 
parties to it is valid, and that a written contract between two parties 
signed by one of them is likewise valid and enforceable against him 
who signed it by the other party to it, who accepts and seeks to enforce 
it, although he bas never signed it. If Congress had intended to re- 
quire every transaction in the sale of cotton futures to be evidenced by 
a writing or by written memoranda signed by both parties to it, it 
would naturally bave required the writing of which it treats to be sign- 
ed by the parties to it or their agents in their behalf, and not "by the 
party to be charged or by his agent in his behalf" only. This provi- 
sion of the statute states clearly and without ambiguity that the con- 
tract must be signed by the party to be charged or his agent in his 
behalf. The sélection of one party is the exclusion of the other, and 
the strong légal presumption is that the Congress intended what it so 
plainly declared, that the statute ought to be held to mean what it ex- 
presses, and that the signature of no one but the party to be charged 
is requisite to it to évidence a valid contract. Brun et al. v. Mann, 151 
Fed. 145, 157, 80 C. C. A. 513, 12 L. R. A. (N. S.) 154; Grainger & 
Co. V. Riley, 201 Fed. 901, 904, 120 C. C. A. 415, 418; United States 
V. Alamogordo Lumber Co., 202 Fed. 700, 706, 121 C. C. A. 162, 168. 

[2] When a législative body sélects and uses in a statute words or 
clauses which before the enactment of the law had acquired by judi- 
cial interprétation or common consent and use a wcll-understood mean- 
ing and légal effect, the légal presumption is that it intended that they 
should bave that meaning and efïect in the statute it enacts. Butler v. 
United States (D. C.) 87 Fed. 655, 661 ; United States v. Trans-Mis- 
souri Freight Association, 58 Fed. 67, 7 C. C. A. 15, 71, 24 U. R. A. 73. 
For many years before tbe Cotton Futures Act was passed, the stat- 
utee of fraud of England and of many of the states of this nation had 
provided that certain classes of contracts specified therein should be 
void unless they were evidenced by a writing or by a written mémo- 
randum "signed by the party to be charged or his agent," and long be- 
fore the passage of the act under considération it had become the uni- 
versal and well-understood judicial construction of thèse statutes 
that the signature of the party to be charged alone was sufficient to 
évidence a valid contract thereunder, and that the other party to the 
contract, although he had not signed it, could enforce it in the courts 
against him who had signed it. Browne on Statute of Frauds (1895) 
§ 395; Wood on Statute of Frauds (1884) p. 764; 20 Cyc. 272, and 
note 78; Walker v. Jameson, 140 Ind. 591, 37 N. E. 402, 39 N. E. 869, 
28 L. R. A. and note at pages 681, 694, 696, 49 Am. St. Rep. 222; 
23 Cent. Digest, 2286, §§ 244, 245 ; 9 Decennial Digest 1906, p. 1422, 
§ 115 (3) and § 115 (4); Lee v. Vaughan's Seed Store, 101 Ark. 68, 
73, 141 S. W. 496, 37 L. R. A. (N. S.) 352 ; Vance v. Newman, 72 
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Ark. 359, 80 S. W. 574, 105 Am. St. Rep. 42; In re Pettingill & Co. 
(D. C.) 137 Fed. 143 ; Bowers v. Whitnev, 88 Minn. 168, 92 N. W. 
540; Bristol v. Mente, 79 App. Div. 67, 80 N. Y. Supp. 52, and 178 
N. Y. 599, 70 N. E. 1096; Justice v. Lang, 42 N. Y. 493, 1 Am. Rep. 
576; Harriman v. Tyndale, 184 Mass. 534, 69 N. E. 353; Borie v. 
Satterthwaite, 180 Pa. 542, 37 Atl. 102, 103. 

Congress took this well-adjudicated clause, "signed by thc party 
to be charged or by his agent," and inserted it in the Cotton Futures 
Act in the form "signed by the party to be charged, or by his agen" 
in his behalf," and it is incredible that it intended thereby that thi,= 
clause should hâve a meaning so radically différent from that which 
it then had as to require the writing or mémorandum to be signed 
by others than that one of the parties so clearly designated by the law. 

[3] And when the fact is considered that, if this section 4 be con- 
strued to mean that the writing or mémorandum must be signed by 
both parties to the contract, one who makes or takes a contract of 
sale of cotton futures signed by the party to be charged only be- 
comes guilty of the pénal offense denounced by section 14 of the Cot- 
ton Futures Act (Comp. St. § 6309o), there remains no doubt that thc 
meaning of the clause under considération may not lawfully be ex- 
tended by construction, so as to require every writing or written mém- 
orandum of a contract for the sale of cotton futures to be signed by 
both parties to it. For courts may not lawfully extend the denuncia- 
tion of a pénal statute to a class of persons excluded from its effect by 
its plain terms, even though in their opinion the acts of the latter are 
as heinous as those of the members of the class whose deeds the statute 
penalizes. United States v. Wiltberger, 5 Wheat. 76, 96, 5 L. Ed. 37; 
United States v. Brewer, 139 U. S. 278, 280, 11 Sup. Ct. 538, 35 L. Ed. 
190; United States v. Field, 137 Fed. 6, 8, 69 C. C. A. 568, 570; 
United States v. Ninety-Nine Diamonds, 139 Fed. 961, 964, 72 C. C. 
A. 12, 2 L. R. A. (N. S.) 185. The conclusion is that the sellers' slips 
and the buyers' slips signed by the parties respectively to be charged by 
the plaintifïs and their principal, Browne, did not fail to comply with 
the Cotton Futures Act, and were not inadmissible évidence of the 
contracts of sale because they were not also signed by the plaintiffs, 
or because the corresponding buyers' slips and sellers' slips signed by 
the plaintiffs were not also offered in évidence. 

[4] There is another reason why the sellers' slips and the buyers' 
slip signed by the respective parties to be charged were admissible 
in évidence and would hâve proved the purchases and sale in the 
absence of countervailing évidence, even if the Cotton Futures Act had 
required the exécution of a buyers' slip and a sellers' slip for each 
transaction, as does rule 47 of the Cotton Exchange, and that is that thc 
introduction of one of thèse corresponding slips under such a require- 
ment raises the légal presumption that the corresponding slip in the 
same terms mutatis mutandis was also executed and delivered, a pre- 
sumption which ought to and will prevail in the absence of proof to 
the contrary. Hawes v. Forster, 1 Moody & Robinson, 368, 371, 374 ; 
Parton v. Crofts, 16 C. B. Reports (N. S.) 11, 13, 14, 21 ; Benjamin oi' 
Sales (5th Ed.) 289, 297, 303. And inasmuch as, when one of thèse 
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slips is offered in évidence, the légal presumption is that the corre- 
sponding slip expressed the same terms of sale as those specified in 
the slip offered (see authorities, supra), and the plaintiffs were compé- 
tent witnesses to prove the fact that they signed slips corresponding 
to those offered in évidence and delivered îhem to the otVier parties 
to the respective contracts at the times of the respective transactions, 
it was error to exclude their testimony to that effect. 

[5, B] Counsel for the défendant urges other, but less serious, ob- 
jections to the slips which were oft'ered in évidence. He contends that 
they are insufficient under the Cotton Futures Act: (1) Because, 
while they specified May delivery, they do not specify the year of the 
delivery, but they are dated in January and February, 1917, and there 
can be no doubt that the year of the delivery intended by the parties 
was 1917. (2) Because the names and addresses of the buyers and 
sellers are not set forth in the slips, but the buyers and sellers in the 
contracts under considération were the New Orléans brokers, whose 
names and addresses appear on the slips. None but members of the 
Cotton Exchange could buy or sell cotton futures thereon. The state- 
ment of their names and addresses was no less a compliance with the 
statutes because they bought or sold for undisclosed principals, and the 
statute nowhere requires the disclosure in the contracts of the names 
or addresses not disclosed to opposing parties of the principals or 
others for whom the brokers make contracts the burden of which they 
personally assume. (3) Because under article 5, page 10, Treasury 
Régulations No. 36, which provides that no contract shall be deemed 
to comply with section 5, section 6a, or section 10 of the United States 
Cotton Futures Act (Comp. St. §§ 6309e, 6309g, 6309k), if it contain 
any provision by référence or otherwise inconsistent or in conflict 
with any requirement of section 5, section 6a, or section 10 of the Cot- 
ton Futures Act. Thèse slips contain agreements of sale, purchase, 
and delivery of cotton futures "subject to the by-laws, rules and con- 
ditions of the New Orléans Cotton Exchange, and subject to the Unit- 
ed States Cotton Futures Act," and section 3, rule 1 (15), of the Cotton 
Exchange provides in effect that verbal contracts "shall hâve the same 
standing, force and effect as written ones (if notice in writing con- 
forming to the requirements of section 4 of the United States Cotton 
Futures Act), if such contract shall hâve been given by one of the par- 
ties thereto to the other party during the day on which such contract 
was made or the next business day thereafter." But a verbal contract 
may lawfully précède a written contract in the purchase or sale of cot- 
ton futures under the act of Congress, and thèse slips provide that the 
contracts they évidence shall comply with both the Cotton Futures 
Act and the rules of the Exchange. There is nothing in the rules of 
the Exchange cited which prohibits or is inconsistent with such a 
compliance. The légal presumption is that thèse contracts were made 
in accordance with the provisions of both. AU that the Cotton Futures 
Act requires is that the contracts of sale shall be evidenced by writ- 
ten memoranda signed by the parties to be charged. Thèse contracts 
are so evidenced, and even if they were verbal contracts before they 
ère evidenced by a writing or the written memoranda, yet, when 
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they were evidenced thereby within a day of two after the bids were 
made which preceded the contracts they were as complète a compliance 
with the Cotton Futures Act as they would hâve been if the written 
memoranda had been made a few hours earUer. Nothing in con- 
tradiction of or inconsistent with section 5 of the act, or with the com- 
pliance therewith is found in the rules of the Cotton Exchange, the 
buyers' and sellers' slips, or in the sales or purchases they evidenced. 
(4) Because some of the slips — for example, the sellers' slip signed 
by C. P. Ellis & Co.— evidenced several sales, the third and sixth of 
which, charged in the Ellis slip, one of the plaintiffs testified were 
bought by them for the défendant, and his counsel argues that this 
slip was not a compliance with the act, and that the testimony select- 
ing thèse items of purchase was incompétent, because the slip itself 
fails to identify the purchases evidenced thereby bought for Mr. 
Browne ; but, as has already been said, brokers buying and selling for 
undisclosed persons on the Cotton Exchange are the buyers and sell- 
ers within the meaning of the Cotton Futures Act, and are not requir- 
ed thereby to disclose in their slips the names or addresses of those 
for whom they buy or sell, This is not an action to enforce thèse con- 
tracts. It is an action for a balance of an account for purchasing and 
selling cotton futures for the défendant, and the testimony of the 
plaintiffs as to what particular parts of the cotton futures which they 
made valid contracts to buy or to sell they bought or sold in obédience 
to defendant's orders was clearly compétent and material against him. 

The conclusion of a considération of ail the objections to the slips 
offered in évidence is that they complied with the requirements of the 
United States Cotton Futures Act and that the court f ell into an error 
(1) in refusing to admit them in évidence; (2) in refusing to admit 
in évidence paroi évidence that the plaintiff signed and delivered a cor- 
responding buyers' slip to the sellers and a corresponding sellers' slip 
to the buyers who signed the respective slips olïered in évidence ; (3) 
in ruling out of the case practically ail of the other évidence offered 
by the plaintiffs, a large part of which was compétent and material, on 
the erroneous view that the slips offered in évidence failed to évidence 
contracts in compliance with the Cotton Futures Act ; (4) and es- 
pecially in ruling out the paroi évidence in explanation of the defend- 
ant's telegram "Stop ten seventeen twenty and ten seventeen fifteen" 
and other trade terms. 

[7] Passing from thèse slips and the rulings in the trial of the case, 
counsel for the défendant also contends that, notwifhstanding the er- 
rors which hâve been mentioned, the judgment for the défendant 
should be afilrmed, because the transactions out of which the claim of 
the plaintiffs arose were gambling transactions. Whether they were 
or not was an issue of fact before the jury. The seventh amendment 
to the Constitution reads : 

"In suits at common law, wliere the value in controversy shall exceed twenty 
dollars, the right o£ trial by jury shall be preserved ; and no fact tried by a 
jury shall be otherwlse re-examined, in any court of the United States, than 
according to the rules of the common law." 

"This," said the Suprême Court in Parsons v. Bedford, 3 Pet. 433, 
446, 448, 7 L. Ed. 732, "is a prohibition to the courts of the United 
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States to re-examine any facts tried by a jury in any other manner. 
The only modes known to the common law to re-examine such facts, are 
the granting of a new trial by the court where the issue was tried, or to 
which the record was properly returnable, or the award of a venire 
facias de novo by an appellate court for some error of law which in- 
tervened in the proceedings." This rule of law has often been reaf- 
firmed in later cases. Barreda et al. v. Silsbee, 21 How. 146, 166, 167, 
16 L. Ed. 86 ; Justice v. Murray, 76 U. S. (9 Wall.) 274, 277, 19 L. 
Ed. 658; Chicago, Burlington & Quincy R. R. v. Chicago, 166 U. S. 
226, 246, 17 Sup. Ct. 581, 41 E. Ed. 979; Capital Traction Co. v. Hof, 
174 U. S. 1, 8, 9, 19 Sup. Ct. 580, 43 E. Ed. 873. The plaintiffs ac- 
cordingly were entitled to a jury trial of the question of fact whether 
or not the transactions regarding the purchases and sales were gam- 
bling transactions. They hâve been deprived of that trial, because the 
court below, under an erroneous view of the law upon another ques- 
tion, made it impossible for the plaintiffs to recover below, even il the 
transactions were not gambling transactions, and ruled eut ail the 
évidence they offered. The instruction to the jury to return a verdict 
for the défendant was made after thèse erroneous rulings, in the midst 
of the attempt of the plaintiffs to introduce their évidence, when they 
had not rested their case, although they had ceased to offer évidence 
because under the rulings of the court no amount of évidence in their 
favor on the question, gambling transactions vel non, or on any other 
issue in the case, could secure a judgment in their favor. In this state 
of the case the issue, gambling transactions or not, is not friable or 
determinable by this court, and the plaintiffs are entitled to a new trial 
of this en tire case by a jury. This court may not lawfully affirm a 
judgment below on the ground that the évidence conclusively showed 
the défense that the transactions on which the plaintiffs relied were 
gambling transactions, when ail the plaintiffs' évidence was excluded 
on an erroneous ground which made it useless for them to introduce 
their évidence on that issue. Baker v. Kaiser, 126 Fed. 317, 319, 320, 
61 C. C. A. 303. There is nothing in the record to show that they 
would not hâve introduced persuasive and substantial évidence that 
the transactions were not gambling transactions, if the erroneous 
rulings of the court had not rendered the introduction of such évidence 
futile. 

[8] The only theory upon which counsel for the défendant could 
possibly sustain the judgment is that the errors in the trial were not 
prejudicial to the plaintiffs. In the case in hand the verdict was not 
directed on the ground that the transactions relative to the purchases 
and sales of cotton futures were gambling transactions. The court 
had overruled a demurrer to the complaint and held that it stated a 
good cause of action. During the trial no objection or suggestions 
that the transactions were gambling transactions was made by counsel 
or the court, and the ground on which the verdict was directed was 
that the sellers' slips and the buyers' slips failed to comply with the re- 
quirements of the Cotton Futures Act. So it is that the rules on the 
introduction of évidence and the direction of the verdict were founded 
on a limited and untenable ground, and counsel for the défendant 
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seeks to sustain it on another ground. The rules of law on this sub- 
ject are: 

First. That when a verdict is directed on limited, but untenable, 
grounds, it may not be sustained on other groiinds, unless it is clear 
beyond doubt that the new grounds could not hâve been obviated, if 
they had been called to the attention of the defeated party and he 
had been given an opportunity to meet them by évidence and argu- 
ment at the time the direction was made. Peck v. Heurich, 167 U. 
S. 624, 17 Sup. Ct. 922, 42 L. Ed. 302 ; Baker v. Kaiser, 126 Ked. 
317, 319, 320, 61 C. C. A. 303. 

Second. When a court bas directed a verdict upon a spécifie, but 
untenable, ground, after the defeated party had been permitted to 
introduce ail the légal évidence he offered and has rested his case, 
and it is clear beyond doubt, f rom a bill of exceptions which contains 
ail the évidence, that the évidence vvould not sustain any other verdict, 
an appellate court may lawfully affirm the verdict on some new or 
other ground. And the reason that it may do so in such a case is that, 
when the defeated party has been permitted to introduce ail the légal 
évidence he offered and has rested his case at the trial, he has thereby 
admitted, and in that way has estopped himself from denying, that 
he can do no more to overcome the objection that the évidence is in- 
sufficient to sustain a verdict in his favor. Bank of Havelock v. 
Western Union Telegraph Co., 141 Fed. 527, 526, 72 C. C. A. 580, 4 
Iv. R. A. (N. S.) 181, 5 Ann. Cas. 515, and cases there cited. 

The case at bar does not fall under the second rule, nor under its 
reasons or conditions. The plaintififs were not permitted to intro- 
duce the légal évidence they offered, but ail of it was excluded, and 
the erroneôus rulings of the court made it useless for them to in- 
troduce évidence on the issue of gamhling transactions or not. It is 
not clear beyond doubt that if the plaintiffs had been permitted to intro- 
duce the évidence that was ruled out, and the objection that the évi- 
dence that the transactions were not gambling transactions was in- 
sufficient had been called to their attention before the verdict was 
delivered, they could not or would not bave obviated that objection by 
other testimony. The case therefore falls under the first rule, and the 
question whether or not the record in this case conclusively proved that 
the transactions were gambling transactions is not reviewable by this 
court, and the judgment below must be reversed. 

And, finally, if that question were reviewable, the record did not 
sustain a finding that the pleadings and évidence in the case so con- 
clusively show that the transactions were' gambhng transactions that 
that issue was not for the jury, and that because, first, the court below 
adjudged on a gênerai demurrer to the complaint that the latter stated 
a good cause of action; in other words, that it did not show that the 
transactions were gambling transactions ; that ruhng was not changed 
at the trial or before the verdict was directed, and it cannot now be 
questioned by the défendant for he has sued out no writ of errqr ; 
second, because ail the évidence oflfered was ruled out on the objection 
or motion of the défendant, and he is now estopped from denying that 
there is no évidence whatever in the case because that is the fact. 



THORN V. BROWNE 52!) 

(257 P.) 

therefore there is, and was when the verdict was directed, no évidence 
in the case that the transactions were gambling transactions ; and, third, 
if the complaint and the excluded évidence could be lawfnlly consid- 
ered by this court at this time on this question of gambling transac- 
tions or not, they would not so conclusively prove that the transactions 
were gambUng transactions as in our opinion to warrant the with- 
drawal of that question from a trial by a jury. 

Let the judgment be reversed, and let the case be remanded to the 
court below, with instructions to grant a new trial. 

CARIyAND, Circuit Judge (dissenting). I cannot concur in the 
views of the majority. The plain case as shown by the record appears 
to me as f ollows : 

Thorn & Maginnis sued Browne to recover the amount paid out 
by them at the request of défendant and for his use in and about the 
purchase and sale of 2,000 baies of cotton on the 'New Orléans Cotton 
Exchange and commissions for their services in buying and selling 
such cotton. The case, after issue joined, came on for trial, and the 
plaintififs offered to show : That upon the télégraphie request and 
upon the account and risk of the défendant they purchased cotton on 
the New Orléans Cotton Exchange for May delivery as f ollows : 
January 2.5, 1017 200 baies nt IB.S.S cents per pound 
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That on February 1, 1917, at the télégraphie request of défendant, 
they sold for his account and risk 2,000 baies of cotton on the New 
Orléans Cotton Exchange for May delivery at the price of 14 cents 
per pound. That in the purchase and sale of said cotton plaintiffs 
paid out and advanced for the défendant the sum of $29,675, and 
earned in commissions the sum of $300. That no part of the same had 
been paid, except the sum of $6,760. Plaintiffs further offered to 
show that, at the time of the purchase of the cotton above mentioned, 
each vendor executed and delivered to plaintiffs a mémorandum in 
writing, of which the following is a sample: 

"New Orléans, La., Jan. 25, 1917. 
"0. P. Ellis & Co., Cotton Excliiinge Bnilding, sold to Thorn & Maginnis, of 
New Orléans, La., and agreed to deliver tlieni .subjoct to the by-laws, rules and 
conditions ot the New Orléans Cotton Kxeliange and subject to the United 
States Cotton l\itures Act, § 5. 

At Cents per Pound 
Baies Cotton. Delivery, for Middllng. 

t)ne hundred May 16.70 

Three " " 16.8,3 

le.S,"? 
10.90 
16.81 
16.84 
"C. P. iOllis & Co., of New Orléans. La." 
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That at the time the 2,000 baies of cotton were sold the purcliasers 
executed and delivered to plaintiffs a mémorandum in writing, of 
which the f ollowing is a copy : 

"Office of Thom & Maginnis, 209 Varietles Place. 

"New Orléans, La., Feb. 1, 1917. 
"Boiiglit from Messrs. Thorn & Maginnis, of New Orléans, La., and agreed 
to receive from them subject to the by-Jaws, rules and conditions of the New 
Orléans Kxchange and subject to the L'nited States Cotton Futures Act, § 5: 

At Cents per Pound 
Baies Cotton. Delivery. for Middling. 

Twenty hundred May 14. cts. 

One " ■■ 14.20 

One " " 14.25 

One " Jiily 16.10 

One " May 14.45 

Three " July 16.10 

One " " 16.10 

One " May 14.80 

One " May 14.50 

"Airey & Stouse, of New Orléans, La." 

The trial court excluded ail évidence relating to the purchase and 
sale of the cotton for the reason that the purchases and sales were 
made in violation of the Cotton Futures Act (39 Stat. 476). This 
ruling resulted in a directed verdict for the défendant. Counsel 
for plaintiffs claim that the exclusion of the évidence ofifered and 
resulting verdict was error. Counsel for défendant contends that 
the ruling of the trial court was right for the foUowing reasons : 

That the contracts of purchase and sale were made in violation of 
the Cotton Futures Act, in the f ollowing particulars : (a) The mém- 
orandums ofifered were only a mémorandum signed by the vendee in 
the sale of the cotton, and mémorandums signed by the vendors in 
the purchase of the cotton, there being no signature of the vendor 
in the sale of the cotton or by the vendees in the purchase of the cot- 
ton. (b) That if the mémorandums ofifered can be held to he the 
contract referred to in section 3 of the Cotton Futures Act (Comp. St. 
§ 6309c), they did not specify the time of delivery. (c) They were 
not signed by the party to be charged, or by his agent in his behalf. 
(d) The names and addresses of the seller and buyer were not men- 
tioned. (e) The mémorandums were in violation of the régulations 
of the Treasury Department, (f) The purchase and sale of cotton 
tinder the facts ofifered to be shown were criminal ofifenses in which 
the plaintifif participated as aiders and abettors, and for that reason 
they cannot recover for disbursements made or commissions earned. 

The foUowing sections of the Cotton Futures Act are relied on 
by the counsel for défendant: 

"Sec. 3. That upon each contract of sale of any cotton for future delivery 
made at, on, or in any exchange, board of trade, or similar institution or 
place of business, there is hereby levied a tax In the nature of an excise of two 
cents for each pound of the cotton involved in aiiy s-uch contract. 

"Sec. 4. That each contract of sale of cotton for future delivery mentioned 
in section 3 of this act shall be in writing plainly stating, or evidenced by 
writton mémorandum showing, the terms of such contract, includlng the quan- 
lity of the cotton involved and the naraes and addresses of the seller and 
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buyer In such contract., and shall be signed by the party to be eharged, or by 
bis agent in bis bebalf. If the contract or mémorandum specify in baies tbe 
quantity of the cotton Involved, without glvinjr the weight, eacb baie sball, for 
tbe purposes of this act, be deemed to weisb live liundred pounds. 

"Sec. 5. Tbat no tax shall be levied under tbis act on any contract of sale 
mentioned in section 3 bereof if tbe contract coniply witb eacb of tbe follow- 
ing conditions : 

"First. Conform to tbe requirements of section 4 of, and the rules and régu- 
lations made pursuant to, this act. 

"Second. Specify the basis grade for the cotton Involved in tbe contract, 
vrbich sball be one of tbe grades for \vhich standards are established by the 
Secretary of Agriculture, except grades prohibîted from beiug delivered on a 
contract made under this section by the fifth sulidivision of tbis section, the 
price per pound at which the cotton of such basis grade is contraeted to be 
bought or sold, the date v;hen the purehaso or sale was made, and the month 
or montbs in which the contract is to he fulfilled or settled: Provided, that 
middling sball be deemed the basis grade incorporated into the contract if 
no other basis grade be spccified eitlier in the contract or in tbe mémorandum 
evidencing tbe same." 

Subdivision 7 of section 5 provides as follows : 

"The provisions of the third, fourth, fifth, sixth, and seventh subdivisions 
of this section shall he deemed fully incorporated into any such contract if 
tbere be written or printed thereon. or on the mémorandum evidencing tbe 
same, at or prior to the time the same is signed, the phrase 'Subject to United 
States Cotton l<\itures Act, Section 5.' " 

"Sec. 11. That tbe tax imposed by section 3 of tliis act shall be paid by 
the seller of the cotton involved in the contract of sale, by means of stamps 
which shall be affixed to such eontracts, or to tbe memoranda evidencing the 
same, and canceled in compliance wlth the rules and régulations which 
shall be prescribed by the Secretary of the Treasury." Comp. St. § 6309L 

"Sec. 12. That no contract of sale of cotton for future delivery mentioned 
in section 3 of this act which does not conform to the requirements of section 
4 bereof, and bas not the necessary stamps affixed thereto, as required by 
section 11 bereof shall be enforceable in any court of the United States by, or 
on bebalf of, any party to such contract or bis privies." Comp. St. § 6309m. 

"Sec. 14. Tbat any person liable to tbe payment of any tax imposed by tbis 
act who fails to pay, or évades or attempts to évade the payment of such tax, 
and auy person who otberwise violâtes nny provision of this act, or any rule 
or régulation made in pursuance bereof, shall be deemed guilty of a misde- 
meanor, and, upon conviction thereof, sball be fined not less than .flOO nor 
more tban $20,000, in the discrétion of the court ; and, in case of natural per- 
sons, may, in addition, be punished by imprisonment for not less tban sixty 
days nor more than three years, in tbe discrétion of the court." Comp. St. § 
6309O. 

The contention that the trial court was right in directing a verdict 
on the ground that the évidence offered showed a gambhng trans- 
action will not be considered, as the trial court made no ruling in re- 
lation thereto. The défendant, it is true, pleaded this défense, but 
none of the objections to the introduction of évidence were based on 
this ground, and the trial court made no référence thereto in any of 
its rulings, but, on the contrary, ruled in the exclusion of évidence with 
référence to the Cotton Futures Act. 

Coming to the Cotton Futures Act, I may say that, as the présent ac- 
tion is not one to enforce the eontracts for the purchase and sale of 
cotton, section 12 of that act above quoted bas no application. The se- 
rious question presented by the record is this : I^aying aside the ques- 
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tion of gambling, did the évidence offered show that the plaintiffs 
knowingly engaged in an illégal business or transaction in the purchase 
and sale of the cotton? If so, plaintiffs cannot recover, and the ex- 
clusion of the évidence was not error. Irwin v. Williar, 110 U. S. 499, 
4 Sup. Ct. 160, 28 L. Ed. 225; Bibb v. Allen, 149 U. S. 481, 13 Sup. 
Ct. 950, 37 L. Ed. 819, supra ; In re Green, 7 Biss. 338, Fed. Cas. No. 
5,751 ; Melchert v. Tel. Co. (C. C.) 3 McCrary, 521, 11 Fed. 193 ; Bart- 
lett V. Smith (C. C.) 13 Fed. 263 ; Raymond v. Eeavitt, 46 Mich. 447, 
9 N. W. 525, 41 Ani. Rep. 170; Cobb v. Prell (C. C.) 15 Fed. 774; 
Steers v. Lashley, 6 T. R. 61 ; Éveringham v. Meighan, 55 Wis. 354, 
13 N. W. 269 ; Farcira v. Gabell, 89 Pa. 89 ; North v. Phillips, 89 Pa. 
250; Ruchizky v. De Haven, 97 Pa. 202; Dickson's Ex'r v. Thomas, 
97 Pa. 278; Sampson v. Shaw, 101 Mass. 145, 3 Am. Rep. 327; Ten- 
ney v. Foote, 95 111. 99; Phelps v. Holderness, 56 Ark. 300, 19 S. W. 
921. 

Whether the business was illégal dépends upon the f act as to whether 
it was conducted in violation of the Cotton Futures Act, as section 14 
of that act, above quoted, makes it a crime punishable by fine and im- 
prisonment for any person to violate any of its provisions. There is no 
prêteuse that the tax imposed by section 3 was paid. Section 5, how- 
ever, pro vides that the tax need not be paid on any contract of sale, 
if the contract comply with the conditions named in said section. As- 
sumingthat the mémorandums ofïered in évidence constituted th€ con- 
tract mentioned in the Cotton Futures Act, it appears that they contain 
this indorsement : "Subject to the United States Cotton Futures Act, 
Section 5." Under the law, this incorporated into the contract ail of 
the provisions of section 5, except subdivisions fîrst and second. The 
weight of the cotton not being mentioned, each baie was deemed under 
the law to weigh 500 pounds. The mémorandums of purchase and 
sale offered in évidence were signed only by the brokers who sold the 
cotton and by the vendee who bought the same. This being so, coun- 
sel for défendant contends that the mémorandums were not signed by 
the party to be charged or by his agent in bis behalf . I see no merit in 
this contention, as the Cotton Futures Act does not make it necessary 
for the agent to say, when he signs the contract or mémorandum, that 
he signed it in behalf of his principal, meaning him. To hold otherwise 
would be to abolish the law in regard to the acts of an agent for an 
undisclosed principal. The plaintifïs show they were the agents of the 
défendant, and acted as such in the purchase and sale of the cotton; 
and this either party could do, even in cases where the law requires the 
contract to be in writing (Briggs v. Partridge, 64 N. Y. 357, 21 Am. 
Rep. 617; Ford v. Williams, 21 How. 287, 16 L. Ed. 36); the only 
exceptions being instruments under seal and promissory notes (21 R. 
C. L. 891). The contention that the mémorandums did not specify the 
time of delivery has no merit. The mémorandums ail bore dates in 
January and February, 1917, and specified May as the time of delivery. 
This could only mean May, 1917. The contention that the names and 
addresses of the seller and buyer are not mentioned is based upon the 
fact that the names and addresses of the brokers alone were mentioned. 
Under the rules of the Cotton Exchange, only members thereof may 
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buy or sell cotton on the Exchange. The brokers, so far as the Ex- 
change is concerned, are the buyers and sellers. 

Congress, in legislating as to the sale of cotton for future delivery 
on the Cotton Exchange, must hâve been familiar with the manner of 
transacting business thereon, and as to who are called sellers and 
buyers. It is claimed that the written mémorandums are in violation 
of the régulations of the Treasury prescribed under the Cotton Fu- 
tures Act in this : That the memoranclums refer to the rules of the Cot- 
ton Exchange which permit verbal contracts, but to refer in a written 
contract to the provision in the rules mentioned would not violate the 
Treasury régulation if the verbal contract could not be substituted for 
the written one. 

I am satisfied that, if the mémorandums ofïered could be held to be 
the contracts referred to in the Cotton Futures Act, then they comply 
substantially with the provisions of section 5 ; but, conceding they do 
comply with the provisions of section 5, it still remains to be deter- 
mined: Are they évidence of a contract? Are they, standing alone, 
évidence of a written contract? The difficult question in the case is : 
What did Congress mean by the following language found in section 
4 : "And shall be signed by the party to be charged, or by bis agent in 
his behalf." An instrument in writing, not signed by both seller and 
buyer, would not constitute a contract in writing. It is provided by rule 
47 of the New Orléans Cotton Exchange as follows : 

"It sliall be the duty of the seUer, on the day on whiea transactions in con- 
tracts take place, or at not later than 9 a. m. on the following day, to tur- 
ni.sh a contract or slip, and deliver his own alveady sicçned, and the opposite 
one in blank to the buyer; the latter shall then sisn his contract, or slip, and 
return it to flie seller." 

Notice may be taken that this is the manner of doing business on 
the great exchanges of the country. Sometimes the instruments exe- 
cuted are called buyers' slips or sellers' slips ; sometiiTies bought and 
sold notes. Nicol v. Ames, 173 U. S. 509, 19 Sup. Ct. 522, 43 E. Ed. 
786. The language used by Congress, above quoted, would seem to be 
unfortunate, as Congress could not make an instrument signed by one • 
party only a contract. 

Some courts, in deciding questions under the statute of frauds, bave 
decided that a party to a contract which the law required to be in 
writing, who did not sign the same, may enforce the contract against the 
party who did, and the language used by Congress might bave corne 
from this source; but, as the language, if literally interpreted, would 
be meaningless, because both the seller and the buyer are to be charged 
in any contract for the purchase or sale of cotton, I think it must be 
held that the language means that any party to the contract who is to 
be charged thereby must sign it, either himself or by his agent. More- 
over, this is not a suit to charge either party to the contracts of purchase 
and sale. 

Counsel for plaintiff at the trial offered oral évidence to show that 
Thorn & Maginnis signed contracts agreeing to purchase cotton from 
the brokers who signed the mémorandums which were ofïered in évi- 
dence similar in ail respects to the contracts offered, except that they 
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read "bought from," instead of "sold to," and that each of them con- 
tained the exact wording of ones offered with that exception, and were 
delivered to the brokers signing the mémorandums offered : that thèse 
other brokers were ail résidents and citizens of the state of Louisiana, 
and that said instruments were in the state of Louisiana, and outside of 
the jurisdiction of the court. The trial court denied this ofïer, for the 
reason that the évidence offered was not the best évidence, and there 
had been no sufficient effort made to obtain the originals or copies there- 
of to allow the introduction of secondary évidence as to their con- 
tents. I think the court was right in this ruling. Burton v. Driggs, 
20 Wall. 125, 22 L. Ed. 299, and Stebbins v. Duncan, 108 U. S. 32, 2 
Sup. Ct. 313, 27 L. Ed. 641, décide nothing to the contrary. It is not 
clear whether any such offer was made with respect to the sale of 
the 2,000 baies of cotton. It is contended that, the présent suit not be- 
ing on the contracts, the évidence offered was collatéral to the main 
issue, and therefore it was not necessary to produce the original con- 
tracts or copies. I cannot agrée that the évidence was offered on a col- 
latéral issue. It stood without contradiction in the case that the tax 
provided by law on the purchase and sale of cotton at the New Orléans 
Cotton Exchange had not been paid. The purchase or sale without 
such payment was a crime under the Cotton Futures Act. The plaintiff 
participating in such offense could not recover for their disbursements 
and commissions unless thcy showed they complied with those provi- 
sions of the Cotton Futures Act, which would relieve them from the 
payment of the tax. It was consequently one of the important issues 
for the plaintiffs to meet. The law is that the agent must know that 
he is committing an illégal act, but in this instance the plaintiffs were 
bound to know the law, and, as they knew the facts, they must be held 
to bave knowingly transacted the business. Whatever offense was com- 
mitted, the plaintiffs were aiders and abettors therein, and under sec- 
tion 332 of the Pénal Code (Act March 4, 1909, c. 321, 35 Stat. 1152 
[Comp. St. § 10506]) were principals. 

It thus appears on the face of the record that Browne or his agents, 
Thorn &.Maginnis, did not sign the mémorandums offered in évi- 
dence, and if there were buyer and seller slips signed and executed 
by Thorn & Maginnis in connection with the purchase and sale of the 
cotton in controversy, they hâve not been produced, and for ail the 
purposes of this case, must be treated as not having been executed. 
With the case in this position, I am of the opinion that, so far as the 
présent record is concerned, the Cotton Futures Act was violated in 
this : That no tax was paid as provided by law on the purchase and sale 
of the cotton on the New Orléans Cotton Exchange, nor has there been 
shown such a compliance with the Cotton Futures Act as would relieve 
the sellers from the payment of the tax. The transaction in regard to 
the purchase and sale of the stock was therefore illégal. 

In such cases, the law will leave the parties where it fînds them, not 
lending its aid to either, The plaintiffs therefore may not recover. 
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CENTRAL STATE BANK v. McFARLIN. 

lu re B. A. LOCKWOOD GRAIN CO. 

(Circuit Court of Appeals, Elghth Circuit. March 7, 1919.) 

No. 5051. 

1. Waeeuousemen <S=3l5(2) — Traksfer of Warehoitse Receipts— Rigiits of 

Indobsee. 

The ludonsement of warehouse certificates for grain to a bank. as se- 
curity transféra to the banli the légal title to the grain represented tliereby. 

2. Waeehousemen <©=>20 — Conduct of Business— Mixing of Grain. 

Under Code Supp. lowa 1913, §§ 313Sa23, 313Sa24, a warehousemau 
may mingle grain or products covered by outstandlng warehouse receipts 
with other grain or products of lilîe grade, whether owned by the ware- 
housemau or other parties, and it wiU not constitute conversion or con- 
fusion of goods. 

3. Wabeiiousemen <S=2.5(7) — Issuance of Warehouse Receipts — Conversiox. 

The griudlng of wheat covered by warehouse receipts held by a bank 
by the warehouseman, whlch also operated a mill, without replacing it 
with other wheat, did not constitute conversion, so long as the products 
were kept on hand ; but their sale, leaving Insufflclent wheat and prod- 
ucts to satisfy the certificates, constituted conversion to the extent of 
the deficiency. 

4. Bankbuptcy (©=j340 — Adverse Claim to Property — Wkongful Sale by 

Bankrupt — Tracing Pkoceeds. 

Assuming it to be permisslble for a elalmant to trace personal property 
wrongfuUy sold by a person subsequently becoming a bankrupt iuto ac- 
counts receivable belonging to the bankrupt, such tracing must be spécifie 
and the identification clear. The burden of proof is on claiinant, and a 
mère showing that the gênerai assets of bankrupt, iucluding accounts re- 
ceivable, bave been increased by the wrongful sale, is not sutflclent. 

Appeal from the District Court of the United States for the South- 
ern District of lowa ; Martin J. Wade, Judge. 

In the matter of the B. A. Lockwood Grain Company, bankrupt; M. 
McFarHn, trustée. The Central State Bank appeals from an order 
denying priority to its claim. Affirmed. 

Frank T. Jensen, of Des Moines, lowa (Charles S. Bradshaw, of Des 
Moines, lowa, on the brief), for appellant. 

Charles Hutchinson, of Des Moines, lowa (Oscar Strauss and Clark, 
Byers & Hutchinson, ail of Des Moines, lowa, on the brief), for ap- 
pellee. 

Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Judge. 

BOOTH, District Judge. This is an appeal from a judgment which 
denied the bank's pétition to hâve the unpaid balance of its claim against 
the bankrupt allowed as a preferential claim, to be paid out of the pro- 
ceeds of certain accounts receivable belonging to the bankrupt and col- 
lected by the trustée. The following facts appear: 

The Shannon & Mott Company was an lowa corporation, dealing in 
_grain and products, owning and operating a mill and elevatflr at Des 

^ssFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Moines, lowa. The B. A. Lockwood Grain Company was also an lowa 
corporation, owning and operating elevators and dealing in grain and 
other products at Des Moines, lowa. In 1911 the Lockwood Company 
bought ail of the assets of the Shannon & Mott Company, but continuée] 
to carry on the milling business in the name of the Shannon & Mott 
Company. This ownership was, however, not known to the bank. Be- 
tween January 26 and April 21, 1914, the Shannon & Mott Company 
issued to the Lockwood Company certain negotiable warehouse cer- 
tiiicates, and the Lockwood Company thereafter indorsed to the bank 
thèse certificates as collatéral security to certain promissory notes, 
made by the Lockwood Company to the bank, and bearing even dates 
with the indorsements of the certificates respectively. The form of 
the warehouse certificate is as f ollows : 

"Shannon & Mott Company, Des Moines, lowa. 
"Grain Storage Certificate No. 6. 

"Thls certificate Is to certlfy that the Shannon & Mott Co., a coi-poration 
whose address Is the clty of Des Moines, lowa, having coniplied with chapter 
10, title 15, of the Code of lowa of 18S)7, by executing the déclaration re- 
quired in such cases by said statutes and canslng the saïue to be flled In th(> 
office of the recorder of deeds and duly recorded, as shown on the back of" 
this certificate, which is made a part hereof, for value received, in hand pald 
by B. A. Lockwood Grain Co., of the clty of Des Moines, lowa, do hereby sell 
and convey, assign and transfer, vinto the said B. A. Lockwood Grain Co. 
thirty-five hundred bushels of wheat and products stored in the buildings and 
structures hereinafter described at the several places hereinafter nanied, as 
f ollows; 

"In said Shannon & Mott Co.'s iron-covered cribbing and franie elevatoi- 
building, anû frame iron-covered warehouse situated on their property at 
15th and Mulberry streets. Des Moines, lowa, and attached to and adjoinluf{ 
their mill building proper, to be delivered to the said B. A. Lockwood Grain 
Co., or their order, upon présentation and surrender of this certificate. 

"Signed and e.xecuted at its office in the city of Des Moines, lowa, in r)ur- 
suance with the provisions of the above named statute. 

"Dated this 2Gth day of January, 1914. 

"[Signed] Shannon & Mott Comjiany, 

"By W. A. Applegate, Sec." 

Six warehouse certificates, of similar form and purporting to cover 
19,000 bushels of wheat and products, were indorsed by the Lockwood 
Company to the bank between June S and August 15 as collatéral to 
notes amounting to $15,000. Other similar certificates, covering corn, 
are not hère involved. The Lockwood Company was adjudicated a 
bankrupt August 24, 1914. None of the notes had been paid. From 
January 26, 1914, the Shannon & Mott Company had continued to re- 
ceive into its elevators and warehouses large quantities of grain, to 
manufacture the same into products, and to sell the same. 

Subséquent to April 21, 1914, there was never as much as 19,000 
bushels of wheat on hand at any one time. At the time of the bank- 
ruptcy there was a certain quantity of wheat and products on hand. 
By stipulation between the bank and the receiver, this wheat and the 
products were sold, and the proceeds, amounting to something over 
$11,000, J:urned over to the bank, and applied upon its claim, without 
préjudice to the rights of either party. The balance of the bank's claim 
is approximately $6,800. 
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Among the assets of the bankrupt were certain accounts receivable, 
arising from mill products sold. The trustée coUected approximately 
$8,700 of thèse accounts, and the bank petitioned that the balance of 
its claim be paid out of thèse proceeds, in préférence to the claims of 
other creditors. The court below denied the bank's pétition, but held 
the claim should be allowed as a gênerai claim. It is admitted that 
19,000 bushels of wheat, if on hand at the time of the bankruptcy, 
would hâve been more than sufficient to pay the bank's claim. 

The issue is stated by the appellant bank as f oUows : 

"The correr-tness of the claim agîilnst the estate is not disputed. and the 
Issue is whether or not there has been a proper traclng of trust funds." 

The appellee takes the same position. 

The acquiring by the bank of the warehouse certifîcates involved sev- 
eral distinct transactions. Thèse several transactions began, so far as 
the bank was concerned, on the dates when the warehouse certifîcates 
were indorsed by the Lockwood Company to the bank. The issuance 
of warehouse receipts by Shannon & Mott Company to the Lockwood 
Company was a mère bookkeeping transaction, inasmuch as the Lock- 
wood Company owned ail of the assets of the Shannon & Mott Com- 
pany, and was in reality running the business of that company. The 
Tockwood Company, therefore. stands in the transactions with the 
bank as the warehouseman dealing directly with the bank. 

[1] The indorsement of the warehouse certifîcates to the bank trans- 
ferred the légal title to the wheat and products which they represented. 
The warehouse certifîcates so read, the statutes of lowa so provide, 
and such is the gênerai law in the absence of statute. Section 3138a41, 
1913 Supp. to Code of lowa : Gibson v. Stevens, 8 How. 383, 12 'L. 
Ed. 1123 ; Dale v. Patti.son, 234 U. S. 399, 34 Sup. Ct. 785, 58 L. Ed. 
1370, 52 L. R. A. (N. S.) 754. This title thus ve.sted in the bank, 
though liable to be divcsted by the payment of the notes, was neverthe- 
less a légal title, and not a lien. The certifîcates cover wheat and prod- 
ucts. Appellant bank claims that this was légal under the lowa stat- 
utes, and we shall assume, without deciding, that this is so. No spé- 
cifie proportion between wheat and products is mentioned. 

[2] Under the statute of lowa the warehouseman had the right to 
mingle the wheat and products thus belonging to the bank with other 
wheat and products of like grade, whether belonging to the warehouse- 
man or to third parties. This did not constitute conversion, nor con- 
fusion of goods. Sections 3138a23, 3138a24, 1913 Supp. to Code of 
lowa; Sexton v. Graham, 53 lowa, 181, 4 N. W. 1090. 

[3] The bank knew that the Shannon & Mott Company was con- 
stantiy grinding the wheat into products. We conclude, therefore, that 
the mère grinding of the bank's wheat, without replacing it with other 
wheat, but still keeping the products on hand, would not hâve been a 
conversion. 

But the grinding of wheat into products and selling of those prod- 
ucts down to a point where there was not sufficient wheat plus prod- 
ucts left on hand to satisfy the bank's certificates constituted conver- 
sion to the extent of the deficiency. Such conversion would give rise 
to an action for damages. A further result might also foUow. The 
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products so sald being made up in whole or in part of wheat belong- 
ing to the bank, there might arise, in the absence of countervailing 
circumstances, a constructive trust attaching to the accounts payable by 
the purchaser. 

[4] Bearing in mind the foregoing, let us examine the several trans- 
actions between the Lockwood Company and the bank. On June 5, 
1914, the Lockwood Company transferred to the bank warehouse cer- 
tificate No. 7, for 3,500 bushels of wheat and products. As the tables 
of figures in évidence show that it was not impossible that this amount 
of wheat and products was on hand at the time, and as there is a pre- 
sumption that the Lockwood Company, carrying on the business and 
being in fact the warehouseman, would not negotiate the certificate, 
unless that amount of wheat and products was on hand, it may be 
taken for granted that the certificate represented existing wheat and 
products. On July 1, however, there was on hand but 1,900 bushels 
of wheat, so that at least 1,600 bushels of certificate No. 7 must be 
traced into products which were on hand June 5, 1914, or manufactur- 
ed subséquent thereto, or into the accounts resulting therefrom. The 
bank cannot claim ownership in 1,600 bushels of wheat subsequently 
put in, merely because this amount of wheat had possibly been on hand 
June 5, and had been ground into products. The certificate covered 
wheat and products indiflferently. The 1,900 bushels of wheat remain- 
ing on hand July 1, 1914, can permissibly be traced into the 3,332 
bushels on hand August 24, 1914. 

By this analysis and similar analyses of the other several transac- 
tions relating to the remaining warehouse certificates, it appears that 
the only accounts which can be properly looked to, so far as certificate 
No. 7 is concerned, as possibly originating from the bank's products, 
are those accounts originating subséquent to June 5, 1914; as to cer- 
tificate No. 10, subséquent to July 14, 1914; as to certificate No. 11^ 
subséquent to July 21, 1914; as to certificate No. 6, subséquent to 
July 25, 1914; as to certificate No. 8, subséquent to August 10, 1914; 
and as to certificate No. 9, subséquent to August 15, 1914 — thèse being 
the respective transfer dates. Furthermore, in each instance the ac- 
count must be shown to hâve originated from a sale of products, which 
left less wheat and products on hand than were called for by the out- 
standing certificates. 

There has been no such identification of the accounts going to mn're 
up the $8,700 now in the hands of the trustée. The utmost that appe- 
lant bank can claim is that thèse accounts origînated subséquent to April 
21, 1914; and this is attempted to be deduced from the wording of an 
ambiguous stipulation, and not from direct évidence bearing upon the 
matter. It is claimed by the appellee that the record shows that the 
accounts represented by the $8,700 are identified merely as originating 
subséquent to January 26, 1914. There is no presumption that the 
$8,700 represents only accounts which originated during the periods 
heretofore specified, and in amounts so specified as to the particular 
periods, nor that any of said accounts originated at any particular time. 
The burden of proof rests upon the bank. Schuyler v. Littlefield, 232 
U. S. 707, 34 Sup. Ct. 466, 58 L. Ed. 806. And the proof must be 
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clear. Empire State Surety Co. v. Carroll Co., 194 Fed. 593, 114 C. 
C. A. 435 ; State Bank v. Alva Bank, 232 Fed. 847, 147 C. C. A. 41 ; 
Zenor v. McFarlin, 238 Fed. 721, 151 C. C. A. 571. 

Furthermore, the presumption which the parties seem to hâve con- 
ceded attached to the wheat and products on hand August 24, that they 
were either the identical wheat and products covered by the bank's 
certificates, or . wheat and products which had been set aside by the 
bankrupt to replace wheat and products which had unquestionably be- 
longed to the bank, cannot, in our judgment, apply to the accounts re- 
ceivable. Such presumption as to the wheat and products on hand 
August 24 rests upon a supposed intention on the part of the bank- 
rupt to replace and keep intact trust property, even after it had been 
once wrongfuUy used, coupled with the f act that such substituted prop- 
erty of the same kind is found remaining in the bankrupt's possession. 
But thèse accounts receivable were not fungibles. Each account had 
a definite origin, at a definite date, and was for definite products sold, 
and had behind it a definite individual crédit. The bankrupt could not 
legally substitute in place of an account to which a constructive trust 
had attached another account; therefore no such intention on its part 
will be presumed. 

The theory of the bank seems to be that during the period after April 
21, 1914, the bank owned ail the wheat on hand and which afterwards 
came in, ail the products made from said wheat, ail the accounts orig- 
inating from sales of said products, or that its ownership first attached 
to 19,000 bushels of wheat ; next, attached to the products and result- 
ing accounts derived from said wheat ; next, on the coming in of more 
wheat, the ownership shifted from the accounts and the products, and 
attached itself again to the new wheat ; and so on, as wheat was trans- 
ferred into products and acccounts, and other new wheat brought in. 

Both forms of this theory are dépendent upon the doctrine that a 
claimant whose property has helped to swell the gênerai assets of a 
party subsequently becoming bankrupt, has a prior right in those gên- 
erai assets without spécifie identification or tracing of the claimant's 
property. That doctrine has been expresslv repudiated by this court. 
Empire State Surety Co. v. Carroll Co., 194'Fed. 593, 114 C. C. A. 435 ; 
Macy V. Roedenbeck, 227 Fed. 346, 142 C. C. A. 42, L. R. A. 1916C, 
12; State Bank v. Alva Bank, 232 Fed. 847, 147 C. C. A. 41; Zenor 
V. McFarHn, 238 Fed. 721, 151 C. C. A. 571. 

The conclusion reached by the trial court was right, and the judg- 
ment is affirmed. 
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MOORE et al. v. SIMMS. 
(Circuit Court of Appeals, Slxth Circuit. November 12, 1918.) 

No. 3174. 

1. Bankruptcy ©=5328 — Pboof of Clai.ms — Tiiie. 

TJnder Bankruptcy Act, § 57ii (Comp. St. § 6641), clalms sliall not be 
proved subséquent to one year after adjudication in bankruptcy, except 
where clalms are llquldated by litigation and final judgment is rendered 
within 30 days before or after exi)lratlon of the time, wben they inay be 
proved, If filed within 00 days after rendition of tlie judgment, 

2. Eankbuptcy <ê=328— Time for Filing Ci.aims — "IjIQUIDation bt Ijtiga- 

TIOS"." 

Olalm sought to be proved against n bankrupt's estate by bis coguaran- 
tors, who vvltli hlm agreed to pay to banks ail money advanced for a cer- 
tain Company, held not "liquldated by litlgatlon," within Bankruptcy Act. 
§ 57n (Comp. St. § 9641), extending the time for flllng of clalms so llqul- 
dated ; the bankrupt not having been a party to sults by a bank. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, I.l(iuidated by litlgatlon,] 

3. Bankeupicy ©=3331 — Peoof of Claim by Coguaiîantors — Statute. 

Where a bank had the rlght to prove its claim against a bai>krupt, wlio 
had signed a guaranty of repayment to it of nioneys advanced to a Com- 
pany, the bankrupt's coguarantors had the rlght, under Bankruptcy Act, 
§ 57i (Comp. St. § 9641), to prove the bank's claim in case the latter failed 
to do so, and whether the indebtedness was then due or not. 

Appeal from the District Court of the United States for the West- 
ern District of Kentticky ; Walter Evans, Judge. 

In Bankruptcy. Pétitions by Thomas Moore and others for per- 
mission to file and prove claims against the bankrupt estate of R. H. 
Edelen, opposed by Ben F. Simms, trustée, etc. From judgment the 
claims were not provable (248 Fed. 580), petitioners appeal. Affirmed. 

Augustus E. Willson, of Louisville, Ky., for appellants. 
J. V. Norman and John S. McElroy, both of Louisville, Ky., for ap- 
pellee. 

Before KNAPPEN and DENISON, Circuit Judges, and McCAEE, 
District Judge. 

McCALE, District Judge. This is an appeal from a judgment of 
the District Court. The question for décision is whether the peti- 
tioners should hâve been permitted to file and prove their claims 
against the bankrupt estate of R. H. Edelen. The court below adjudg- 
ed that the claims were not provable, since they were not filed with 
the trustée within the time prescribed by section 57n, Pjankruptcy Act 
of 1898 (Act July 1, 1898, c. 541, 30 Stat. 560 [Comp. St. § 9641]). 

The material facts are undisputed, and are in substance as f ollows : 
The claimants and the bankrupt on March 7, 1912, by a written instru- 
ment guaranteed and agreed to pay to certain banks ail sums of money 
advanced by the banks to or paid by them for Distillers' Cooperage 
Company. Each of the signers of the agreement was bound for the 
vi'hole amount of the indebtedness incurred by virtue of said written 

(g^B'or other cases see same toplc & KBY-NUMBBR In aU Key-Numbered Digests & Indexes 
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instrument, but the signers thereof, as between themselves, were lia- 
ble only in proportion to the amount of stock held by theni respective- 
ly in the Distillers Cooperage Company. By virtue of this instrument, 
on September 11, 1912, four notes were executed by L,. B. Samuels, 
treasurer of said Cooperage Company, to the People's Bank of Bards- 
town, aggregating $15,000. On April 5, 1915, Edelen was adjudicated 
a bankrupt. On October 21, 1917, suits were brought on thèse notes 
by the bank in the Nelson circuit court of the state of Kentucky, 
against the signers of the instrument referred to, except the bankrupt, 
Edelen, and judgments rendered thereon, amounting to $16,118.05. 
Thèse judgments bave been paid by claimants. On November 12, 
1917, more than 2i/4 years after adjudication, petitioners filed their 
claims against the bankrupt estate for 31.6 per cent, of the total claims. 
The trustée filed two objections to the allowance of the claims, one of 
which was decided adversely to him, and need not be further noticed. 
The other was that — 

"No one proved or attempted to prove any part of the claim now asserted 
against tlie estate within one .year of the ila1e of ad.iudlcation ; no steps were 
taken by claimants or any one else within one year of the date of adjudication 
to liquidate any part of the <'lainis as.'-ei-ted ; nnd claimants are barred l)y sec- 
tion 57u of the Bankruptcy Aet of 1.S98 from proving said claims or any part 
thereof." 

[1] The gênerai rule is that claims shall not be proven subséquent 
to one year after adjudication in bankruptcy. There is an exception 
which provides that where claims are "lic|uidated by litigation," and 
irnal judgment therein is rendered within 30 days before or after the 
expiration of such time, then they may be proven, if filed within 60 
days after the rendition of such judgment; section 57n, Bankruptcy 
Act 1898. 

[2] Since the time extension relates to claims "liquidated by liti- 
gation," the primary question presented is whether the claims under 
considération were so "liquidated" in so far as they relate to Edelen. 

The litigation in the Nelson circuit court was a suit by the owner 
of the notes, on which judgments vi'ere based, again,st the claimants 
in this proceeding. The bankrupt, Edelen, was not a party thereto, nor 
were the judgments in those cases rendered against him. Until that 
litigation was ended by the judgments against claimants, and they had 
paid off the same in whole or in part, they had no claim against Edelen 
arising out of their obligation to the bank and their relations to each 
other. It is insisted that there is a real debt due and owing by the 
bankrupt, Edelen, to claimants under the instrument in question. That 
may or may not be true. There appears no obstacle to Edelen requir- 
ing such claim to be "liquidated by litigation." It does not appear that 
his liability under the instrument bas been admitted by him, nor bas 
it been "liquidated by litigation." If it is a claim which has not been 
"liquidated by litigation," clearly it could not be proven, if presented 
after expiration of one year from adjudication. If the litigation in the 
Nelson circuit court, to which Edelen was not a party, did not bind 
him, that is, did not estop him from litigating either his liability to the 
bank, or from litigating with his co-obligors his liability to contribute, 
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then in what sensé can it be said that the daims now presented hâve 
been "liquidated by litigation" as to Edelen, within the meaning of sec- 
tion 57n? If claimants had obtained a judgment against Edelen for 
his share of their joint liabiHty in a suit begun before bankruptcy, and 
had filed that as a provable claim against the bankrupt estate, another 
and différent question wpuld hâve been presented. That has not been 
donc. If any effort has been made by claimants to "liquidate by liti- 
gation" with Edelen the claim now presented, other than filing their 
claims in this proceeding, this record does not disclose it. 

[3J It does not resuit from this conclusion that claimants were 
without an adéquate remedy for their protection, except by invoking 
the provision for liquidating by litigation. Claimants and the bankrupt 
were, as between themselves and the bank, not merely sureties for the 
corporation, nor, as between themselves and the bank, were they ac- 
commodation indorsers, although as between themselves and the cor- 
poration they might be mère sureties or indorsers. They signed the 
agreement by reason of their interest in the corporation. In that 
agreement neither the word "surety" nor the word "indorser" is 
found. The signers agrée not merely "to be responsible for and guar- 
antee the payment of ail" moneys advanced to or paid for the cor- 
poration by the bank, but that they would "guarantee and pay to said 
bank ail notes, bills, or other demands executed" to the bank by or in 
the name of the corporation through its treasurer, "as fuUy and to 
bave the same efifect as if we were personally présent and signed each 
and every note," etc. The bank had thus the right to prove its claim 
against the bankrupt, and claimants had ihe right, under section 57i 
of the act, to prove the bank's claim in case the latter failed to do so, 
and whether the indebtedness was then due or not. This being so, it 
is unnecessary to consider what the rights and remédies of claimants 
might hâve been had claimants and the bankrupt been, as between 
themselves and the bank, merely sureties or indorsers for the corpora- 
tion. 

Entertaining thèse views, we do not deem it necessary to construe 
the clause "within thirty days before or after the expiration of that 
time," found in section S7n. 

Our conclusion is that the litigation in the case of the bank and 
others against claimants in the Nelson circuit court was not a "liquida- 
tion by litigation" of the claims now presented by claimants against 
the bankrupt estate of Edelen, within the meaning of section 57n of 
the Bankruptcy Act. 

In so far as it may be thought that Page v. Rogers, 211 U. S. 575, 
29 Sup. Ct. 159, 53 t. Ed. 332, Powell v. Eeavitt, 150 Fed. 89, 80 C. 
C. A. 43, and other cases cited by appellants, are contra to the conclu- 
sion reached, we find nothing to support such contention. The facts 
there involved are materially diiïerent from the facts hère, and the 
pr-esent case is clearly distinguished. 

Affirmed, with costs. 
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EOBINSON Y. PARHAM. 
(Circuit Court of Appeals, Sixth Circuit. April 11, 1919.) 

No. 3222. 

1. Brokers cS=354 — Kealtt Bkokee — Right to Compensation — Written 

Promise. 

Where a realty broker procured a purcliaser acceptable to the owner, 
and ready, able, and willing to buy on the agreed terms, bis rlght to re- 
cover the agreed compensation fiom the owner, though the sale fell 
through on account of a deficiency in acreage, was not impalred by the 
owner's glving, after exécution ot the sale contract, a written promise to 
pay the broker bis speclfled compensation. 

2. Brokers '®=>63(1) — Realty Broker — Right to Compensation— Failure dp 

Sale. 

Realty broker is entitled to compensation, where he procures a purchaser 
acceptable to the owner, and ready, able, and willing to buy on the agreed 
terms, though the sale fails of consiunmatiou through the fault of the 
owner alone. 

In Error to the District Court of the United States for the Western 
District of Tennessee; John E. McCall, Judge. 

Action at law by E. R. Parham against H. W. Robinson. To re- 
view a judgment for plaintiff, défendant brings error. Afïîrmed. 

Parham, a licensed real estate agent and broker, brought this action against 
Robinson to recover $7,500 for finding a purchaser of a plantation, consisting 
of 3,800 acres, beloglng to Robinson and situated on St. Francis river in Arkan- 
sas. The suit was originally brought In the chancei'y court of Shelby county, 
Tenn., a court having .iurisdictlon of the subject-matter and the parties in the 
cause, and was removed to the court bclow, where it was transferred to the law 
side of the docket. The pleadings were then reformed accordlngly. A jury 
having been duly waived, the cause was heard by the court, and judgment ren- 
dered in favor of Parham for the sum claimed, with interest from January 1, 
1918. Robinson prosecutes error. 

Tlie court's findlngs and conclusions follow: 

"On the évidence in this case I find that the plalntifl: procured a purchaser 
for the land of his client, Robinson (the défendant), as per their agreement. The 
purchaser (Kirkland) and Robinson executed a written contract for the purchase 
and sale of the land. Immediately thereaftcr the défendant promised to pay to 
plaintiff lf7,.50O for his services in the matter, and gave to plaiutiff a ■written 
statement to that effect. Subse<iuently, and without plalntiff's knowledge, 
Robinson and Kirkland mutually agreed to abandon the trade. This action 
grew out of Robinson's misrepresentation or mistake made in the contract of 
sale as to the number of cleared acres in the plantation. The plaintiff had no 
knowledge of the number of cleared acres, other than was stated to hiin by 
the défendant, both before and on the day the contract of sale was made. and 
that was that there were 2,100 cleared acres. I find that the plaintiff had 
performed ail that was required of him under his contract with Robinson in 
effiectlng a sale of the defendant's land. That a deed was not executed and 
the transaction consummated betvveeu Robinson and Kirkland, as per con- 
tract, was the resuit of the misrepresentation or mistake of Robinson, in his 
représentation to Kirkland in the contract of sale that there were at least 1,900 
cleared acres in the plantation. I find the issues in favor of the plaintiff, and 
a judgment will be entered for $7,.50O, with interest at G per cent, per annuni 
since January 1, 1918, and costs, against the défendant." 

R. Lee Bartels, of Memphis, Tenn., for plaintiff in error. 

W. W. Farabough, of Memphis, Tenn., for défendant in error. 

^;;::3Por other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indext:S 
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Before WARRINGTON, KNAPPEN, and DENISON, Circuît 
Judges. 

PER CURIAM. Oiir examination of the évidence convinces us that 
it amply sustains the court's findings. The controversy grew ovit of the 
acreage contained in the plantation, which in reaUty had been cleared 
and previously cultivated. The contract between the owner, défend- 
ant Robinson, and the proposed purchaser, Kirkiand, among other 
things provides : 

"Robinson represents that there are 1,900 acres of the above-desci'ibed bind 
that are cleared and bave been in actual cultivation, and he covenantK and 
agrées tbat there shall be In ail at least 2,100 acres of said plantation cleared 
and ready for cultivation in time for the planting of crops in the spring of 
1018." 

At the time plaintifF was employed to find a purchaser of the plan- 
tation, défendant represented to him that there were 2,100 acres of 
cleared land; and plaintifif, in reliance upon this représentation, had 
communicated it to Kirkiand, and succeeded in procuring an offer 
from him as to terms of sale which were satisfactory to défendant, 
though Kirkiand, after examining the plantation, was doubtful as to 
the acreage of the cleared and cultivated land. This doubt resulted 
in the above-quoted provision of the contract, and also in an arrange- 
ment to hâve the acreage tested by a survey. It turned out that there 
were only 1,723 acres of cleared and previously cultivated land, and 
thereupon, without the knowledge of plaintiit, the ovvner and purchas- 
er abandoned the transaction. 

[1] The District Judge finds, as we hâve seen, that immediately 
after the exécution of the sale contract défendant "promised to pay to 
plaintifï $7,500 for his services in the matter, and gave to plaintiff a 
written statement to that effect." It will be observed that this occurred 
while plaintiiï was without knowledge of any shortage in the cleared 
and cultivated acreage, and before the survey and the abandonment. 
It is insisted that considering this written statement in connection with 
the sale contract, the payment was to be made on condition that the sale 
should be carried out. It is to be said of this that the contention ig- 
nores the fact that the plaintifif's services were secured and rendered 
before his compensation was definitely fixed. The language of the 
mémorandum is entirely consistent with a treatment of the sale as 
consummated. The efïect of the written statement was, not to impair 
plaintifif's accrued right of recovery, but rather to avoid the risk of 
différences and contest touching the value of his services. 

[2] The settled rule is that an agent is entitled to compensation 
where he procures a purchaser who is acceptable to the principal, and 
ready, able, and willing to buy on the agreed terms, despite failure of 
consummation of sale through fault alone of the principal. Dotson 
V. MiUiken, 209 U. S. 237, 24.S, 28 Sup. Ct. 4S9, 52 L. Ed. 768; Hannan 
V. Moran, 71 Mich. 261, 262, 38 N. W. 909, opinion bv Mr. Justice 
CampbeU; Schweid v. vStorandt. 157 App. Div. 855, 8.^9, 143 N. Y. 
Supp. 161, afiSrmed in 217 N. Y. 637, 112 N. E. 1075, and followed in 
Ritchey v. Murphey, 181 App. Div. 429, 430, 431, 168 N. Y. Supp. 830. 
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The effect of an agent's reliance upon his principal's représentation, 
which proves to be inaccurate, finds analogy in a principal's default 
through failure of title (Cheatham v. Yarbrough, 90 Tenn. 77 , 79, 80, 
15 S. W. 1076; Fitzpatrick v. Gilson, 176 Mass. 477, 479, 480, 57 
N. E. 1000; Smith v.Peyrot, 201 N. Y. 210, 214, 215, 94 N. E. 662, 
and citations), or capricious refusai (Kock v. Emmerling, 22 How. 69, 
74, 16 L. Ed. 292 ; Home Banking & Realty Ce. v. Baum, 85 Conn. 
383, 386, 82 Atl. 970). 

The judgment must be afïirmed, with costs. 



McLAUGHLIN v. PENNSYLVANIA CO. 

(Circuit Court of ApiJeals, Sixtli Circuit, ilarcli 4, 1919.) 

No. 3203. 

1. Carriers <g=3347(3) — 1'asse,\gers — Death on Track — Costributort Nég- 

ligence — Jury Question. 

Wliether an inteiidiiiK passeii.ïer, .titruck on railroad tracks wMle at- 
tempting to cross to lioard a train, was negliî;ent, is a (luestion for ttie 
.iury, uuless it is clear tliat reasonal)le ininds can reacli onl.v tlie conclusion 
that a persoii of ordinary prudence would not liavc made tlie attempt un- 
der tlie circumstancos. 

2. Carriers ®=33t7(3) — Passekgers — Deatii on Track — Coniributoey Neq- 

ligence — Question fok ,Tury. 

In an action for deatli of an intending passenger, struck by an express 
train which she tht)iight was lier train, and iwhich she crossed tlie 
tracks to board, question of contributory négligence hcld for the jury 
under the évidence. 

In Error to the District Court of the United States for the Northern 
District of Ohio ; D. C. Westenhaver, Judge. 

Action at law by Elmer MicLaughlin, administrator of the estate 
of Naomi Seidner, deceased, against the Pennsylvania Company. To 
review judgment for défendant, plaintiff brings error. Reversed, 
with directions to award new trial. 

Erancis R. Marvin, of Cleveland, Ohio, for plaintiiï in error. 
Thomas M. Kirby, of Cleveland, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. Upon the trial, at the conclusion of the opening 
statement of plaintifï's counsel, the court sustained defendant's mo- 
tion for direction of verdict in its favor upon the pleadings and open- 
ing statement. This writ is to review the judgment thereon. 

The gist of the opening statement was that décèdent, a lady more 
than 50 years old, desiring to take a local passenger train from Beloit, 
Ohio, to Columbiana, in that state, where she resided, bought a ticket 
for such transportation from defendant's ticket agent and station mas- 
ter at Beloit shortly before the train was due to leave, and was then in- 
f ormed by the agent that her train was due in five minutes. Soon af ter- 

ig:::3For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
257 F.— 35 
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wards the whistle of an approaching train was heard, which the agent 
inf ormed décèdent was her train. She then started to take it, accompa- 
nied by her two daughters, one of whom was to accompany her on the 
train. To do so she was obliged to cross three sets of tracks to reach 
a cinder platform, elevated a foot or so above the tracks, and on the 
farther side of the track on which her east-bound train was to run ; 
it being necessary to use this platform to board her train. There 
was no Crossing or walkway provided over the tracks and no planks 
between the rails ; the space between tracks and rails being fîlled with 
slag. As décèdent and her daughters started to cross the tracks, there 
was approaching from the west a train which she and her daughters 
supposed to be her train, and which they supposed was going to stop 
at the station. It was in fact a fast train of defendant's, which was 
not to stop at Beloit, and which was running behind its schedule at 
a speed of 50 to 60 miles per hour, on the track which should bave 
been occupied by decedent's train, and practically on the time of that 
train. As décèdent reached the farther rail of the last track she 
stumbled and fell, and was struck and killed by the fast train. The 
direction of verdict was on the ground that décèdent was, as matter of 
law, guilty of contributory négligence in passing in front of the swift- 
ly moving train. 

Défendant properly assumes that the opening statement showed 
négligence on defendant's part, and we bave therefore omitted that 
part of the statement. The only question thus is whether it con- 
clusively appears that décèdent was guilty of contributory négligence 
in crossing the third track in front of the approaching train. 

[1, 2] It does not so conclusively appear, unless it is clear that rea- 
sonable minds can reach only the conclusion that a person of ordinary 
prudence would not bave so crossed under the circumstances appear- 
ing. We think this cannot be said. True, it must be assumed that 
until she reached the last track she was in a place of safety, that she 
knew when she started to cross the track that a train was approach- 
ing upon it, and that it would eventually pass beyond the place where 
she was trying to cross. But it is not accurate to say that she knew 
or believed that the train would, in the nature of things, intercept her 
path. On the contrary, according to the statement, défendant had 
assured her, and she believed, that the approaching train was her 
train; and, so believing, a reasonable person would naturally assume 
that it would stop but a f ew f eet beyond the point where she proposed 
to cross, and that it would thus hâve nearly come to a stop- when it 
reached her place of crossing. 

Assuming that she saw the train but three seconds befure she was 
struck, if running at a speed of but 50 miles an hour it was then 216 
feet away. To cover that distance the train which décèdent expected 
to take, slowing down for a stop, but running even 20 miles an hour, 
would require seven seconds as against three seconds for the fast 
train — a margin of four seconds. Or, otherwise stated, the slow train 
would travel in the three seconds but about 87 feet, as against 216 
feet, leaving a clear margin of safety of 129 feet. If the train was 
seen more than three seconds before the collision, or if it was running 
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more than 50 miles an hour, it was more than 216 feet away when 
seen, and the margin of safety was correspondingly increased. Con- 
sistently with the opening statement, décèdent may well hâve thought 
that she had ample time to cross the track ahead of the approaching 
train, assuming, as she had the right to do, that it was to stop at the 
accustomed place; and a jury may equally well hâve thought, not only 
that she would hâve had ample time to cross had the train been the 
one she expected to take, and which she had been led by défendant to 
believe was her train, but that décèdent was not négligent in attempt- 
ing to cross under the conditions thus appearirig. If, as the statement 
seems to mean, decedent's daughters thought the approaching train 
was her train, such fact, if communicated to décèdent, could properly 
be taken into account by her as affecting the prudence of crossing 
the tracks. 

Without regard, therefore, to the doctrine of "intervening track," 
the judgment of the District Court must be reversed, with directions 
to award a new trial. 



BURROUGHS ADDING MACH. CO. v. DIAL. 

In re COLLIER. 

(Circuit Court of Appeals, Sixth Circuit. November 13, 1918.) 

No. 315T. 

1. Sales i©=464 — Conditional Sales — Retaking Possession — Statute, 

Gea. Code Ohlo, § S570, imposes a limitation only on tlie riglit of a con- 
ditional seller to retake the property on default, and was not intended to 
vitiate the contract, but merely to protect the purchaser. 

2. Sales <@=a484 — Conditional Sales — Retaking Possession — Statutes. 

Where it does not appear that, on attemptlng to retake possession of 
property conditionally sold, or otherwise, the seller had violated Gen. 
Code Ohio, § 8570, nor any law of Ohlo, section 12404, provlding that a 
seller who violâtes any of the provisions of law, In taklng possession or 
repossession of the property, shall be fined, Is not applicable. 

3. Sales iS='464 — Conditional Sales — Validity. 

Conditional sale contracts are valld at common law, and, in the ab- 
sence of an Ohio statute declarlng such contracts, made in the state, illé- 
gal, or declarlng it an offense elther to make or attempt to enforce such 
conditional contracts, except under clrcumstanees not exlsting in the prés- 
ent case, the Circuit Court of Appeals caiinot hold that such an Ohlo con- 
tract Is illégal. 

Appeal from the District Court of the United States for the South- 
ern District of Ohio; Howard C. Hollister, Judge. 

Pétition by the Burroughs Adding Machine Company against George 
S. Dial, trustée in bankruptcy of George A. Collier, bankrupt. From 
an order dismissing the pétition, petitioner appeals. Reversed and 
remanded, with directions. 

Floyd A. Johnston, of Springfield, Ohio, for appellant. 
George S. Dial, of Springfield, Ohio, pro se. 

Before KNAPPEN and DENISON, Circuit Judges, and McCAEL, 
District Judge. 

^zz>FOT other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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McCALL, District Judg'e. This case is hère on appeal f rom an order 
of tlie District Court, dismissing an intervening pétition of appellant 
filed in tlie proceedings of George A. Collier, bankrupt, to recover from 
George S. Dial, trustée in bankruptcy, one Burroughs adding machine, 
or the balance of the unpaid purchase money due thereon. The case 
was heard on an agreed statement of f acts, which présent two questions 
for décision: (1) Was the contract of sale and purchase a Michigan 
or an Ohio contract? (2) If an Ohio contract, is it a légal and valid 
one? 

The contract was executed by and between appellant and George A. 
Collier, the bankrupt, for an adding machine, and is in the usual form 
of conditional sales contracts; the considération being $150, vvith $15 
cash payment, title reserved in the vendor to secure deferred payments. 
The clause of the contract which is the occasion for this controversy 
reads as f ollows : 

"In default of any payment, you or your agents may, at your option, take 
possession of and remove said adding niaclilne witiiout légal process ; and 
in such case ail payments theretofore raade by the undei'signed on aceount of 
this order shall be deemed and considered as havlns; heen niade for the use of 
said adding machine during the time the same remained in the possession of 
the undersigned purchaser, and shall be retained and kept by you as such pay- 
ment for rental and as Hquidated damages: that the purchaser hercin for 
himself and his successors in interest hereby waives, so far as is consistent 
wlth public policy, the heneflts of any statute of this state, that may conflict 
with the conditions of this order, and any causes of action tliereby given." 

The contention of the trustée is that the contract under the laws of 
Ohio is illégal, and that therefore appellant is not entitled to any relief, 
for the reason that it cannot make out its case without the enf orcement 
of an illégal agreement. The court below took this view, and held that 
the contract was in contravention of section 8570 of the Ohio General 
Code as construed and applied in Croneis Bros. v. Toledo Scale Co., 89 
Ohio St. 168, 106 N. E. S. Said section, in so far as it is hère involved, 
is as f ollows: 

"When such property * * * is so sold or leased, * * * the person 
who sold * * * siiall not take possession of such property without tender- 
ing or refunding to the purchaser, * * * or any party receiving it from 
the vendor, tlie money so paid, » * * anything in the contract to the con- 
trary notwithstanding. * * * But the vendor shall not be required to fon- 
der or refund any part of the amouiit so paid unless it exceeds twenty-five per 
cent, of the contract price of the property." 

[1] Speaking generally, the only prohibition in the statute is that 
the vendor shall not repossess himself of property conditionally sold 
without tendering or refunding to the purchaser the money theretofore 
paid on the property, although the contract may provide otherwise; 
but the vendor shall not be required to tender or refund any part of the 
amount paid unless it exceeds 25 per cent, of the contract price of the 
property. It imposes a limitation only on the right of the vendor to 
retake the property. It was not intended to vitiate the contract, but it 
does protect the purchaser. 

[2] The agreed statement of facts shows that a true copy of the 
contract was duly filed in the office of the recorder of Clark county, as 
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required by section 8568 of the Ohio General Code. It not appearing 
that, on attempting to retake possession of the property or otlierwise, 
tiie vendor had violated section 8570, supra, nor any law of Ohio, sec- 
tion 12464, which provides that a vendor who violâtes any of the pro- 
visions of law in taking possession or repossession of such property, 
shall be fined not more than $100, is not applicable. 

[3] Conditional sale contracts are valid at common law, and in the 
absence of a statute of Ohio declaring conditional sale contracts made 
in that state illégal, or declaring it an offense either to make or at- 
tempt to enforce conditional contracts, except under circumstances 
not hère existing, we are unable to agrée with the court below in its 
conclusion. 

The appellee cites and relies on Croneis Bros. v. Toledo Scale Co., 
supra, as determinative of this case. We find nothing in the syllabus 
of that case (which in Ohio is considered the ruling law of the case) 
contra to the views herein expressed, nor to the conclusion we reach 
that, under the laws of Ohio as applied to the case before us, the con- 
tract in question was neither illégal nor void. In the Croneis Case the 
vendor had never parted with the possession of the machine; the ven- 
dee having refused to carry out his contract to purchase. It was held 
that the contract was so far void as to forbid recovery by the vendor 
of the purchase price agreed to be paid. That case is clearly distin- 
guishable from the présent case. On the other hand, in Re National 
Cash Register Co., 174 Fed. 579, 98 C. C. A. 425, this court held 
that the statutory provisions in question were not applicable to the 
case of a vendor who was seeking to enforce a lien existing at com- 
mon law, which has not been changed by statute. And see In re Bett- 
man-Johnson Co. (C. C. A. 6), 250 Fed. 657, 666, 163 C. C. A. 3. 

We deem it unnecessary to consider the other question, since it 
is conceded that, if the contract is a Michigan contract, it is valid 
and when registered in Ohio is enforceable there. 

The resuit is that the case must be reversed and remanded, with di- 
rection that the trustée return to the petitioner the adding machine in 
question, or that he pay to it an amount equal to the reasonable value 
of the machine at the time it was sold by the trustée, not to exceed the 
amount of unpaid purchase money, with interest. 
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VEDIN V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 5, 1919. Rehearing Denied 

June 2, 1919.) 

No. 3211. 

1. CONSTITUTIONArj LaW <S:=j46(.3) INDICTME^"T AND INFORMATION <©=5lOS 

Statutes — Vamdity — Necessity of Detebminatiox. 

The statute on which an indictinent is fountl is determiriable as a mat- 
ter of law from tlie facts cliarged althougli the statute is not mentioned 
and indictment is brought uuder anotlier statute, and where the facts al- 
leged in the indictment charging the mailing of false affldavits as to an- 
nual assessment worlc on a placer claim brought the case witliin Couip. 
Laws Alaslîa 1913, § 162, it was immaterial whetber Sess. Laws Alaska 
1915, c. 10, violation of which was charged, was constitutional. 

2. Indictment and Information iS=>121(2), 132(1) — Election — Bill of Pak- 

ticulabs. 

While the défendant in a crlminal action is entitled to know the 
statute under which he is being prosecuted, yet where the indictment 
specifically named the statute, and the record did iiot show that the prose- 
cution relied on any other, although the facts alleged brought tlie case 
withln another statute, a motion to elect was properly denied; the proper 
procédure being to apply for a bill of partieulars, 

3. Perjukt <S=3(5 — Offenses — Instructed Verdict. 

In a prosecutlon for making false aflidavlta as to annual assessment 
work ou a placer claim in violation of the Alaska law, held that, while 
the évidence for the prosecutlon, standing alone, would be insufficient to 
sustaln a conviction, yet, in connection with discrepancies of defendant's 
own testimony, déniai of hls motion for instructed verdict was proper. 

4. Criminal Law iS=1056(1) — Appeal — Exceptio^-s to Instructions — Neces- 

SITT. 

Where no exceptions were taken to the instructions, the appellate court 
cannot consider ussignmeuts of error based on portions of an instruction. 

In Error to the District Court of the United States for the Fourth 
Judicial Division of the District of Alaska ; Charles E. Bunnell, Judge. 

G. A. Vedin was convicted of making false affidavits of annual as- 
sessment work upon several association placer claims, and he brings 
error. Affirmed. 

Leroy Tozier, of Fairbanks, Alaska (De Journel & De Journel, of 
San Francisco, Cal., of counsel), for plaintiff in error. 

Annette Abbott Adams, U. S. Atty., of San Francisco, Cal., and R. 
F. Roth, U. S. Atty., and Harry E. Pratt, Asst. U. S. Atty., both of 
Fairbanks, Alaska. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The plaintiff in error was convicted on 
three counts of an indictment which charged him with making three 
several false affidavits of annual assessment work upon three several 
association placer mining claims for the year 1916. The indictment 
in each count charged violation of chapter 10 of the Session Laws of 
Alaska of the year 1915. A demurrer was interposed to the indictment 

<g=5For other cases see same topic & KEY-NUMBBB iu aU Key-Nuiubered Digests & Indexes 
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on the ground that the Session Laws so referred to are unconstitu- 
tional and void. The demurrer was overruled. The plaintiff in error, 
before the introduction of any évidence, demanded that the prose- 
cution elect, and inform him, under what law it was prosecuting the 
défendant in the trial of the case, which motion was renewed at the 
close of the government's case. The motions were denied. Thèse 
rulings are assigned as error. 

[1] We need not inquire into the question of the constitutionality 
of the Session Laws of 1915, for the facts charged in the indictment 
were sufficient to constitute an offense under section 162 of the Com- 
piled Laws of Alaska of 1913, for the statute on which an indictment 
is found is determinable, as a matter of law, from the facts charged, 
and they may bring the offense charged within an existing statute, 
although the same is not mentioned, and the indictment is brought un- 
der another statute. Williams v. United States, 168 U. S. 382, 18 
Sup. Ct. 92, 42 %. Ed. 509; United States v. Nixon, 235 U. S. 231, 35 
Sup. Ct. 49, 59 Iv. Ed. 207; Wechsler v. United States, 158 Fed. 579, 
86 C. C. A. 37; United States v. Sandefuhr (D. C.) 145 Fed. 49; 
United States v. Wood (D. C.) 168 Fed. 438; Ex parte King (D. C.) 
200 Fed. 622; Commonwealth v. Peto, 136 Mass. 155. 

[2] Nor do we find error in the déniai of the motions to elect. Un- 
doubtedly the défendant in a criminal action is entitled to know the 
statute under which he is being prosecuted. In this case the indict- 
ment specifically named a statute. The record does not advise us that 
the prosecution at any time relied on any other statute. The question 
that comes to us is whether or not the rights of the plaintiff in error 
hâve been prejudiced by a ruling of the court below. It is clear that it 
could make no différence to his rights whether he were prosecuted 
under the one or the other of the laws which make punishable the acts 
which are charged in the indictment. The record does not show that 
there was any uncertainty as to the law which the prosecution relied 
upon; but, if there were, the remedy was not by demanding élection, 
but by applying for a bill of particulars. Morris v. United States, 161 
Fed. 672, 681, 88 C. C. A. 532. 

[3] The plaintiff in error relies upon his motion, made at the close 
of the testimony, for an instructed verdict of not guilty, and now con- 
tends that there was no évidence to sustain the verdict. The associa- 
tion placer claims were 160 acres each. They were located in a rough 
and brushy country. The affidavits stated that the work was donc by 
drilling holes on one claim about 100 feet from the northem boundary 
and about 700 feet from the western boundary; on another claim 
about 300 feet from the northern boundary and about 200 feet from 
the eastern boundary; on the third claim about 200 feet from the 
Southern boundary and about 200 feet from the eastern boundary. The 
direct évidence adduced to show that such work was not donc con- 
sisted in the testimony of men who for the most part had relocated the 
land involved and were interested witnesses. They testified that they 
never saw the plaintiff in error at work on the claims, that in 1917 
they went upon the claims a nd with a tape Une measured the distances 
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from the boundaries as indicated in the affidavits, and at and around 
the points of intersection they found no sign of work having been 
done, no dump, and no clearing of brush. Thèse examinations were 
made at times when the snow was from 10 to 12 inches deep, and the 
search for the drill holes was made by kicking the snow about. 

The évidence for the prosecution, if it stood alone, would clearly 
be insufficient to sustain a conviction of perjury. It is not disputed 
that the earth removed by drilling holes by a hand drill, such as the 
plaintiff in error claimed to bave drilled, would amount to but a few 
panfuls. The plaintiff in error testified that he did not measure the 
distances from the boundary lines, but only estimated them. It is 
too obvions to require discussion that the testimony of the witnesses 
for the government was insufficient to show, beyond a reasonable 
doubt, that the holes had not been drilled. If the plaintiff in error had 
stood upon his motion to dismiss, made at the close of the testimony, 
a différent case would now be presented. But he waived his motion 
by testifying in his own behalf, and in the discrepancies of his own 
testimony as to the work donc, and by whom it was done, and the 
rebuttal of portions thereof by the witnesses for the government, there 
is évidence tending to show that the affidavits were false. We are 
not convinced that the court below erred in denying the. motion for an 
instructed verdict. 

[4] No exception was taken to any portion of the instructions to 
the jury, and therefore this court is powerless to consider assignments 
directed to portions of the charge. 

The judgment is affirmed. 



lOWA STATE TRAVELING MEN'S ASS'N v. T.EWIS. 

(Circuit Court of Appeuls, Eighth Circuit. April 7, 1019.) 

No. 5234. 

1. Insurance (5=3455 — Accident Tnsxjiîance — Polict — Construction — "Ex- 

TEBNAL, VlOLEr^T, AND ACCIDENTAL MeANS." 

Deatli of insured from openlng a pimijle with an infected pin held tlie 
resuit of receivlng a bodlly injury tlirough external, violent, and acci- 
dentai means witliin the tenus of au accident policy. 

[Ed. Note. — For ollier définitions, see AVords and Plarases, First and 
Second Séries, External, Violent, and Accidentai Means.] 

2. Insurance <S=»456 — Accident Insurance — Policy — Construction — "Open 

AVOUND." 

Where insured died as the resuit of opening a piraple with an infected 
pin, heUl, that the wound was an open one, etc., within the provisions of 
the policy exempting the Insurer froKi liability for local or gênerai in- 
fection, except when such infection results from a visible or open wound 
caiised by external, violent, and accidentai means. 

In Error to the District Court of the United States for the Southern 
District of lowa ; Martin J. Wade, Judge. 

<S:=»For othei- cases see same toplc & KEY-NUMBEU iu aU Key-Numbered Digests & Indexes 
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Action by Maude Lewis, as executrix of the last will and testament 
of John F. Bailey, deceased, against the lowa State TraveHng Men's As- 
sociation. There was a judgment for plaintiff (248 Fed. 602), and dé- 
fendant brings error. Affirmed. 

John B. SulHvan, of Des Moines, lowa (Sullivan & Sullivan, of Des 
Moines, lowa, on the brlef), for plaintiff in error. 

Eugène D. Perry, of Des Moines, lowa (Harley H. Stipp, Robert J. 
Bannister, and Vincent Starzinger, ail of Des Moines, lowa, and FI. 
B. Bradbury, of New York City, on the brief), for défendant in error. 

Before CARLAND and STONE, Circuit Judges, and AMIDON, 
District Judge. 

CAREAND, Circuit Judge. This is an action to recover a death in- 
demnity alleged to be due and payable by the plaintiff in error, here- 
after défendant, to the estate of John F. Bailey, deceased. The case 
was heard by the trial court sitting without a jury upon the pleadings 
and a stipulation of facts. Judgment was rendered in favor of the de- 
fendant in error, hereafter plaintiff. 

[1] Section 2, of article 6, of the contract sued on reads as f ollows : 

"Wlienevor a meiiiber in gooil standing,' shall throuf,'li e.Ytenial, violcnit, and 
accidentai means reçoive bodily injuries wliicli shull, indeiieiidently of ail 
ofher causes, re.snlt in death wilhin ninet.v days froni ,said iii.juries, the hene- 
liciary nanied in hin a])i)lication for nieniliership, or liis heirs, if no beneficiary 
i.s named thei-ein, shall be yaid the proceeds of one assessment of two doUai'.s 
upon eaeh member in good standius, but ii^ no case shall sucli i>aynient ex- 
ceed the sum of flve thou.snnd dollars, wliich .<hall be in full satisfaction of ail 
liabilities to tlie snid deceased meniber, hls beneliciaries, heirs or le.i^al repré- 
sentatives." 

The facts in this case are the same as those in Interstate Business 
Men's Accident Association v. Maude Eewis, Executrix, 257 Fed. 
241, this day decided. For the reasons given in the case mentioned we 
décide that the deceased came to bis death as the resuit of receiving a 
bodily injury through external, violent, and accidentai means within 
90 days from the said injury. The défendant further pleaded the fol- 
lowing section applicable to the contract sued on (article 6, § 6) : 

"The association shall not be liahle to any niember or beneficiary for any 
indemnity or benofit for accidentai death * « * resultinR wholly or par- 
tially, directly or indirectly, from any of the following causes, conditions or 
acts, or when the nieniber is under the influence of or afïected by any such 
cause, condition, or act, to wit: Disease, bodily infirmity, * * * local or 
gênerai infection or joint inflammation (except when such infection or inflam- 
mation results from a visible or open wound caused by external, violent and ac- 
cidentai means), * * * intentitmal injuries inflicted by the insured. 
* * * Eaeh of the foregoing causes, conditions or acts are expressly ex- 
empted from ail the provisions of thèse by-laws granting to members or 
beneflciaries thereof benefits or indemnity." 

[2] We are of the opinion that the scarf pin used by deceased made 
an open wound — that is, a wound unhealed and open to infection — 
caused by external, violent, and accidentai means. The exception con- 
tained in the above section 6 contains no limitation as to how the in.- 
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flammation or infection gets into the wound, whether by the deceased's 
own act or otherwise. 

This case is within the exception of section 6, and the judgment be- 
low is affirmed. 



BALDWIN V. KINGSTON. 

(Circuit Court of Appeals, Third Circuit. April 8, 1919.) 

No. 2437. 

Bankruptcy <s=>1S1 — Conveyance fok Wife's Support — I>'adequate Con- 

SIDEEATIOrC. 

Whore the value of property transferred by a bankrupt to his vvife was 
not dlsproportionate to the bankrupt's pecuiiiary obligation of support 
to her, in s5ult by his trustée against the wife to set aslde the convey- 
ance as in violation of the Bankruptcy Act, the équitable doctrine that, 
where the considération for a conveyance is inadéquate, the conveyance 
wlU be sustained only to the exteut of the considération actually given, 
bas no application. 

Appeal from the District Court of the United States for the District 
of New Jersey ; Thomas G. Haight, Judge. 

Suit by J. Wadsworth Baldwin, trustée in bankruptcy of Larue H. 
Kingston and WilHam H. Burnett, individuaUy and as copartners, 
against Etta C. Kingston. From a decree dismissing the bill (247 Fed. 
163), the trustée appeals. Affirmed. 

Andrew Van Blarcom, of Newark, N. J., for appellant. 
Robert H. McCarter, of Newark, N. J., for appellee. 

Before WOOLLEY, Circuit Judge, and THOMPSON and MOR- 
RIS, District Judges. 

PER CURIAM. Larue H. Kingston made a conveyance through 
an intermédiare to his wife. Upon a pétition filed within four months 
thereafter, Kingston and his copartner, Burnett, individuaUy and as 
copartners, were adjudicated bankrupts. The trustée in bankruptcy 
instituted suit to set aside the conveyance as being in violation of the 
Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 544 [Comp. St. §§ 
9585-9656]). After hearing upon bill, answer, and proofs taken orally 
before the District Court, a decree was entered dismissing the bill of 
complaint. 247 Fed. 163. From this decree the trustée appeals. 

The assignments of error allège generally that the court erred in 
holding that the conveyance was not voluntary and was supported by a 
considération ; in finding that there was an agreement whereby the con- 
veyance should be in satisfaction, whole or partial, of the wife's right 
to support; and in finding that the value of the property transferred 
was not so disproportionate to the bankrupt's pecuniary obligation to 
his wife as to justify the application of the équitable doctrine that 
where, under certain circumstances, the considération for a conveyance 
is suffieiently inadéquate the conveyance will be sustained only to tlie 
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EENSSELAEE & S. R. CO. V. DELAWAEE & HUDSON CO. 555 

(257 F.) 

extent of the considération actually given, and be declared voluntary 
and void as to the residue. 

As our views on the questions presented by the assignments of error 
are in accord with those of the learned trial judge, we dispose of the 
case on his opinion, and direct that the decree below be affirmed. 



EENSSELAEE, & S. R. CO. v. DELAWAEE & HUDSON CO. 

(Circuit Court of Appeals, Second Circuit. April 16, 1919.) 

No. 206. 

Courts <©=;>297 — Fédéral Court — Jurisdiction of Case Involving IncoMé 
Tax on Eaileoad Dividends. 

Tlie Circuit Court of Appeals has no jurisdiction of a suit by one rail- 
road Company against anotlier and the collector of internai revenue, to dé- 
termine a liability for the inconie tax on certain dividends as between 
tlie two companles, where the controversy dépends wlioUy on the con- 
struction of the lease executed by plaintifC railroad to défendant; both 
being citizens of the state of New York, whose courts may détermine the 
controversy, unless the collector should remove the case under Judicial 
Code, § 33 (Conip. St. § 1015). 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Suit in equity by the Rensselaer & Saratoga Railroad Company 
against the Delaware & Hudson Company, impleaded, and another. 
From a decree dismissing the bill, complainant appeals. Bill directed 
to be dismissed without préjudice against the named défendant. 

Certiorari denied, 249 U. S. , 39 Sup. Ct. 492, 63 L,. Ed. . 

G. B. Wellington, of Troy, for appellant. 

Walter C. Noyés, of New York City, for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

WARD, Circuit Judge. The Rensselaer & Saratoga Railroad Com- 
pany, a corporation and citizen of the state of New York, filed this bill 
in equity against the Delaware & Hudson Company, also a corporation 
and citizen of the state of New York, and Roscoe Irwin, collector of 
United States internai revenue for the Fourteenth district, praying 
that the collector défendant might be restrained from attempting to col- 
lect a balance of income tax due by the plaintiff for the year 1916, by 
seizure and sale of any of its property, and that he be required to col- 
lect the same of the défendant the Delaware & Hudson Company, and 
that the Delaware & Hudson Company be directed to pay the balance of 
said income tax due, and to pay any income tax that shall be levied here- 
after against the plaintifï by charging the same pro rata to the plain- 
tifï's stockholders and deducting the amount from the dividends which 
it has agreed to pay such stockholders. The collector made def ault, and 
the Delaware & Hudson Company moved to dismiss the bill on various 
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grounds not necessary to mention, which motion the District Judge 
granted. 

Our décision in Rensselaer & Saratoga R. R. Co., v. Irwin, 249 Fed. 
726, 161 C. C. A. 636, and the décision of the Court of Appeals of the 
State of New York in Rensselaer & Saratoga R. R. Co. v. Delaware & 
Hudson Co., 217 N. Y. 692, 112 N. E. 1072, which were the subject 
of discussion on the argument may be referred to. We see nothing in 
the latter décision to prevent the courts of the state of New York de- 
termining the controversy as to future dividends between the corpora- 
tions and that with the collector too (if he should not remove the case 
under section 33 of the Judicial Code [Act March 3, 1911, c. 231, 36 
Stat. 1096, Comp. St. § 1015]), as a new question; but as it dépends 
wholly upon the construction of the lease executed by the Rensselaer & 
Saratoga Railroad Company to the Delaware & Hudson Company May 
1, 1871, and both parties are citizens of the state of New York, we hav^ 
no jurisdiction of the présent suit. 

The court below is therefore directed to dismiss the bill without préj- 
udice against the défendant Delaware & Hudson Company. 



MIAMI CYCLE & MFG. CO. v. ALLEN. 

(Circuit Court of Appeals, Slxth Circuit. January 7, 1919.) 

No. 3193. 

1, EsTOPPEL <g=368(4) — Equitable Estoppel — Judicial Peooeedino. 

Wliere defendant's tender vvas open to be Interpreted as a cancellatlon 
of the patent license contract, and in preceding litigation complalnant's as- 
signer did so Interpret tlie tender, and acted under that interprétation 
until selling hls interest to complainant, held, that défendant was estopped 
from claiming its tender should hâve been construed as a rescission. 

2. EsTOPPEL <S=»68(4) — Judicial Pboceedinq — Change of Theory. 

Where, on flrst trial, decree was rendered for complainant for royalties 
due under an exclusive patent license contract, on the theory that there 
had been a mutual cancellatlon, and that theory was urged by défendant 
on motion for rehearing on appeal from first decree, held, in view of sub- 
séquent surrender by assignée of original complainant of rlght to re- 
cover damages and profits from Inf ringement by others, défendant cannot 
question the acceptance of the offer. 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio; Howard C. Hollister, 
Judge. 

Suit by Herbert W. AUen, assignée of William Robinson, against 
the Miami Cycle & Manufacturing Company. From a decree for com- 
plainant, défendant appeals. Affirmed. 

Walter B. Grant, of Boston, Mass., for appellant. 

Léonard Garver, Jr., of Cincinnati, Ohio, and Cornélius C. Billings, 
of New York City, for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and KIL- 
LITS, District Judge. 

®=9For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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PER CURIAM. The question remitted to the court below by our 
per curiam opinion on the former appeal (Miami Co. v. Robinson, 245 
Fed. 556, 569, 158 C. C. A. 22), was decided by that court, and is now 
brought before us by this appeal. A mère statement of our conclusions 
must suffice. It will be sufficiently intelligible, by référence to the for- 
mer opinion. 

The letter and transfer of September 29, 1914, and the acceptance by 
Robinson, are now claimed by bis assignée to hâve constituted a can- 
cellation in praesenti of the contract of July, 1908, operating only 
against royalty thereaf ter accruing, and are claimed by the Miami Com- 
pany to hâve been a rescission ab initio, or else to hâve been wholly in- 
effective because tendered as the latter and accepted as the former, with- 
out meeting of minds. For convenience, we denominate the first of 
thèse two conflicting théories as "cancellation" and the second as "re- 
scission." The documents are not necessarily inconsistent with an in- 
tent to tender rescission, but the whole record does not justify that 
interprétation. 

The reasons supporting this conclusion are : (a) There is nothing 
improbable in supposing that the company would be willing to lose 
what it had invested and take its chances on being compelled to pay 
royalty until September 29, if it could escape future royalty and get rid 
of the relations with Robinson. (b) No grounds for rescission existed 
or had been claimed ; and the letter states no claim of cause for rescis- 
sion, but only allèges breaches which would justify cancellation. (c) 
The letter demands no repayment of the considération paid (except 
remotely under the name of damages for breach). (d) The company's 
amended answer did not allège rescission, but only "renouncement," 
and did not ask relief appropriate to rescission, (e) Upon the trial, both 
parties and the court treated the transaction as a cancellation, and 
neither by assigned error or by brief or argument in this court did the 
company complain ; on the rontrary, it acquiesced in the theory that, 
if it was liable at ail, its liability ceased on September 29. (f) Even in 
the company's application for rehearing in this court, upon tbe forrfter 
appeal, the theory of cancellation seems to be depended upon, and the 
tbeory of rescission is, at best, only suggested. Not until the court 
below, after remand, was asked to enter final decree, was the défense 
of rescission ever distinctly and clearly made. 

[ 1 ] Such circumstances as indicate — and there are some which do 
• — the intent to tender rescission are, we think, overborne by thèse f acts 
just recited. In any event, it is clear that the tender was — at best for 
défendant — ambiguous, and was open to be interpreted as a cancella- 
tion. Robinson did so interpret it, be accepted it under such interpré- 
tation, and he continued to act under that interprétation during the re- 
mainder of the litigation, and, apparently stiU acting thereunder, sold 
bis interest to Allen. During ail this time, the company was bound to 
know that its offer was capable of being considered a cancellation, and 
that Robinson was so considering it and was acting accordingly there- 
on. Upon the ordinary principles of estoppel, the company cannot now 
claim that its offer should receive the other construction. 



558 257 FEDERAL REPORTER 

[2] During the progress oî this litigation, each party has assumed 
positions inconsistent with its former action, and it is impossible to 
give eiïect to ail thèse shifts. By its application for rehearing on the 
former appeal, the company impressed upon us the injustice of com- 
pelling it to continue bound by the contract after canceilation ; now 
it wishes us to find that there had been no canceilation and that it is still 
bound. It calls our attention to the f act that, in opposing this applica- 
tion, Robinson's counsel denied that he had accepted the offer of Sep- 
tember 29. Perhaps this déniai was not seriously intended; perhaps 
it can be explained because of some misunderstanding ; but, in any 
event, it was wholly ineffective. When Robinson, at the end of the first 
trial, claimed a decree upon the theory that his right to royalties con- 
tinued until September 29, and then ceased because this canceilation 
had been made, and when he obtained the decree based on that theory, 
and successfully maintained it on appeal, he thereby accepted the offer 
as upon that theory, there was a canceilation by mutual consent, and 
the subject was closed. It became Robinson's duty to retransfer what- 
ever of value, if anything, remained with him and to which he was not 
entitled. This he (by his assignée) has now done, by surrendering the 
right to recover damages and profits accruing before September 29 
from infringement by others. This was belated, but the statute of 
limitations has not run, and nothing has been lost. 

From thèse considérations, ail of which appear without dispute, it is 
évident that the decree below was right in its substantial resuit ; and it 
is affirmed. 



FAIB & OARNIVAL SUPPLY CO. v. SHAPIEO et al. 

(District Court, E. D. Pennsylvania. May 22, 1919.) 

No. 1795. 

1. Patents ©=390(2) — Assertion op Olaim of Right. 

An invenlor or first discoverer niust assert liis claim of right through 
the patent laws, or not at ail. 

2. Tbade-Marks and Tbade-Names <©=570— Unfair Compétition. 

If no lawful monopoly was posses.sed by plaintlfC through an exclusive 
right to make and sell its doll bables, given by the patent laws or other- 
wise, plaintiff could BOt deny to others the i ight to make and sell dolls ; 
but if plaintiff, having originated a trade in such dolls, became so asso- 
ciated in the public mind with the doll product that there was a demand 
for plaintiff's make of dolls, and another manufacturer sought to share in 
the trade by imposing on the public a second make of dolls as the first, 
there was a légal wrong to plaintifC, calling for redress. 

.3. iNJtTNCTioN <s=>129(l) — Motion to Dismiss — Bill and Answeb — Détermi- 
nation OP Tacts. 

In suit to restraln unfair conipetition by jobbers in selling doll bables 
similar in every respect to plaintiflTs, vvhere défendants are unwilling to 
hâve the case heard on the averments of the bill as on final hearing, and 
deny the faet of unfair compétition, a trial must be had to détermine such 
essential fact, which cannot be determined on motion to dismlss. 

^=>For other cases aee same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In Equity. Suit by the Pair & Carnival Supply Company against 
Max Shapiro and Nathan Karr, trading as Shapiro & Karr, On mo- 
tion to dismiss bill. Motion denied. 

J. Bonsall Taylor, of Philadelphia, Pa., Stephen J. Cox, of New 
York City, and E. Hayward Fairbanks, of Philadelphia, Pa., for 
plaintiff. 

Alfred Aarons, of Philadelphia, Pa., for défendants. 

DICKINSON, District Judge. Inasmuch as the conclusion which 
we hâve reached to deny this motion involves the trial of the cause, 
we refrain from any discussion of its merits at this time, and confine 
ourselves to a statement of the respective contentions of the parties, 
so far as called for to disclose the ground of the présent ruling. 

[1] The real basis of the complaint is the feeling of ownership 
which any one has in a fîeld of commercial exploitation which he has 
created or has first found. This feeling is universal and deep-rooted. 
Such a finder regards himself as a pioneer, and resents the intru- 
sion of any one else upon what he regards as his own domain. Sym- 
pathetic récognition of this claim of right is the foundation of our 
patent and copyright laws. The existence of such laws and a knowl- 
edge of the légal rights which they confer suggest the thought of the 
evils of monopolies, and the subsidiary thought that, if such claims 
of right are recognized otherwise than through the opération of the 
patent laws, the claimant is accorded a greater right if he is no<- a 
patentée than if he is. We are, in conséquence, forced to the con- 
clusion that an inventor or first discoverer must assert his claim of 
right through the patent laws or not at ail. If we stop hère, how- 
ever, wrongs which would be recognized by every fair-minded person 
as wrongs would go unredressed. We are in further conséquence 
driven to the search for some other principle upon which a remedy 
can be built. The principle at hand is that which is known as the 
doctrine of unfair compétition. This right to protection against un- 
fair compétition in trade is the right which the plaintiff in this case 
invokes. The distinction sought to be made is that which has been 
expressed for us by Judge Bradford in Unit v. Huskey (D. C.) 241 
Fed. 131. This distinction may be brought out by its application to 
the facts of this case, and thereby the rights of the plaintiff made clear. 

[2, 3] Plaintiff claims to hâve conceived the thought of putting up- 
on the market a doU baby having a certain appearance and charac- 
teristics. If we assume (which, of course, is not the case) that the 
plaintiff had been the first to get the idea of such a thing as a doll 
baty, the commercial value of the idea would hâve been at once rec- 
ognized, and a trade would at once hâve been built up in dolls. If 
no lawful monopoly, however, was possessed by the plaintiff through 
its exclusive right to make and vend such dolls, given by patent laws 
or otherwise, the plaintiff could not deny to others the right to make 
and sell dolls. If, however, by reason of the plaintiff having orig- 
inated a trade in dolls, it became so associated in the mind of the 
purchasin^ public with the doll product as that there was a dema,nd 
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for the plaintiff's make of doll, and another manufacturer sought to 
share in the trade thus created, through and by imposing upon pur- 
chasers the second make of dolls as the first make, there would then 
be a légal wrong calling for redress. Within the Unes thus marking 
out the légal limitations there are other lines universally recognized 
as lines which should not be overstepped by any one having a dé- 
cent respect for the opinion of those who believe in fair dealing. 

The manufacturer of the make of doll of which the plaintiff com- 
plains has imitated the plaintiff's make of doll. Comparing one of 
each make, they are as like as twins. This likeness causes to arise in 
the mind two thoughts : The one is that, whether this second man- 
ufacturer has trespassed upon the légal rights of the plaintiff or not, 
he has, in the ethical sensé at least, sought to gain an unfair and an 
unrighteous advantage by appropriating to himself that to which the 
plaintiff has a just claim. The other thought is that he at least may 
hâve overstepped the line between fair and unfair compétition as le- 
gally defined. 

The plaintiff in this case moved for a preliminary injunction. The 
injunction was not awarded because the supporting proofs did not 
enable us to make findings which would justify the interférence of 
the court in limine. It does not follow, however, that the trial 
proofs will also fall short. We are of opinion that the plaintiff is 
entitled to the opportunity to prove its case, if it is able to do so. For 
this reason we deny the présent motion. In entering this déniai, how- 
ever, it may be proper to state the practical grounds on which de- 
fendants urge the motion, They are not manufacturers, but jobbers. 
They bought that which was upon the market for sale, and it is fair 
to assume that they at least may hâve bought in ignorance of the 
fact that the rights of any one were involved. Because of the fact 
that the thing over which this controversy hovers is a doll, it is prac- 
tically difflcult, if not impossible, to distinguish between similitudes 
which are functional likenesses and similarities which are only such in 
appearance, for the reason that ail the things which enter into the 
looks of a doll may be said with truth to be functional. 

The trial of a case of this kind will probably involve more in ex- 
pense tlian the interests of one who is claiming no more than a right 
to sell a job lot would warrant him in incurring. This affords some- 
thing of a justification for asking that the question of the right of 
the plaintiff to that which he asks should be determined upon his own 
statement of the facts which base his claim of right. If the plaintiff 
hère were asking to hâve awarded a monopoly of its make of doll 
simply because it was the first to make the doll possessing thèse pe- 
culiar characteristics, this claim of right might well be determined in 
advance of the trial. The plaintiff is, however, claiming more, and 
that is a trespass by the défendants upon the spécial field which the 
plaintiff has laid out and occupied by putting upon the market the 
plaintiff's make of doll. This will require the court to make the 
finding of fact of whether or not unfair compétition exists. If the 
défendants were willing to hâve the case heard upon the averments 
of the bill as upon final hearing, disposition might now be made of 
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the \vhoÎ€ case. This, however, they are unwilling to do, because they 
deny the fact of unfair compétition. This means that this fact must 
be found, and it can only be found upon trial, and the défendants 
cannot asl< that the law of the case as affecting it be deterniined in 
advance of this essential fact finding. 
The motion to dismiss is denied. 



J. H. DAY CO. V. MOUNTAIN CITY MILL CO. et al.* 

(District Court, E. D. Tennessee, S. D. November 7, 1918.) 

No. 10. 

1. Tatents <S=3.328 — Vai,idity — Douoii-Cutting M.\eitiNE. 

Ttie Ward patent, No. 865,461, for a (lough-cuttiiif; machine, held void 
for anticipation by a prlor patent for a eluy-cuttinK machine, for cutting 
brick, having eciuivalent niechanism and mode of opération. Claim 2 
also hcld void as an aggregation of old éléments not co-operating to pro- 
duce any new resuit. 

2. Patents <S=>328 — Validity — Cracker-Cutting Machine. 

The Allison & Pinkney piitent, No. 1,112,184, claims 1 and 2, for a 
cracker-cutting machine, held void as covering an invention not made by 
the patentées, but by a jjrior inventor, to wliom the (ireen patent, No. 
1,180,030, was sul)sequently issued on interférence proceedings. 

In Equity. Suit by the J. H. Day Company against the Mountain 
City Mill Company and others. On final hearing on pleadings and 
proof. Decree for défendants. 

See, also, 225 Fed. 622. 

SANFORD, District Judge. After careful considération of the 
évidence, including the affidavits and copies of letters patent admitted, 
pursuant to stipulation, on the reopening of the proof, and the argu- 
ments and brief s of counsel, my conclusions, briefly stated, without 
élaboration are : 

[1] 1. Ward Patent No. 866, Ii-Gl. This is a patent for an improve- 
ment in dough-cutting machines, providing a machine in which crack- 
ers and the like may be eut from the dough sheet by a cutter moving 
in unison with the feed of the sheet through the machine, so that the 
sheet may be fed continuously through the machine without stopping 
the machine during the cutting stroke of the dies. 

The nine claims of this patent now in suit are, in my opinion, com- 
pletely anticipated by the prior Ilovey patent, -No. 129,411, which dis- 
closed a clay-cutting machine in which a plastic sheet of brick clay 
is carried upon an endless apron to vertically reciprocating cutters, 
having in addition to their vertical movement, a traveling movement 
with the belt. 

This Hovey patent was not cited in the Patent Office on Ward's ap- 
plication; although seven of bis claims were rejected before amend- 
ment, upon référence to the Chambers patent, Xo. 297,671, on a ma- 

^:;=5For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
♦Mémorandum opinion, published by request. 
257 F.— 30 
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chine for cutting brick clay; thus indicating the opinion of the office 
as to the analogy between the dough-cutting and clay-cutting ma- 
chines. 

The mechanism of this Hovey patent is, in my opinion, the mechan- 
ical équivalent of that of the Ward patent, operating in substantially 
the same way to produce substantially the same resuit ; the différence 
consisting essentially in changing the materials to be operated upon 
rather than in changing the method of opération. And, upon the 
whole, I conclude that the substantial transfer of the structure of the 
Hovey patent f rom the clay-cutting art to the closely analogous dough- 
cutting art, both of which relate to the cutting of plastic materials, v^'ith 
only the necessary différences in mechanical détail, did not constitute 
invention as distinguished from mère mechanical skill, and présents a 
case of double use merelv. Stearns v. Russell (6th Cire.) 85 Fed. 218, 
29 C. C. A. 121 ; Johnson v. Traction Co. (6th Cire.) 119 Fed. 885, 56 
C. C. A. 415; Weir Frog Co. v. Porter (6th Cire.) 206 Fed. 670, 124 
C. C. A. 470; Ransome Mach. Co. v. United Mach. Co. (2d Cire.) 177 
Fed. 413, 101 C. C. A. 217; Webster v. Dunham Co. {8th Cire.) 181 
Fed. 836, 104 C. C. A. 346; Warner Instrument Co. v. Mfg. Co. (7th 
Cire.) 185 Fed. 507, 107 C. C. A. 607; Crown Co. v. Sterling Co. (D. 
C.) 210 Fed. 26, 34. 

The second claim of the Ward patent is not saved as a combination 
claim by including with the unpatentable cutter-operating mechanism, 
a scrap remover, itself old in the art; but discloses merely a nonpat- 
entable aggregation of old éléments producing no new or différent 
resuit in their combined force from that given by their separate opéra- 
tion, that is, an aggregation in which each old élément accomplishes 
merely its own distinctive resuit without co-operation with the other. 
Overweight Elevator Co. v. Vogt Mach. Co. (6th Cire.) 102 Fed. 957, 
43 C. C. A. 80; Johnson v. Foos Mfg. Co. (6th Cire.) 141 Fed. 73, 
72 C. C. A. 105 ; Bullock Elec. Co. v. Gen. Elec. Co. (6th Cire.) 149 
Fed. 409, 79 C. C. A. 229; Clisby v. Reese (7th Cire.) 88 Fed. 645, 32 
C. C. A. 80; Jacobs Mfg. Co. v. Almond Mfg. Co. (2d Cire.) 177 Fed. 
935, 101 C. C. A. 215; Johnson Co. v. Washing Mach. Co. (7th Cire.) 
231 Fed. 988, 146 C. C. A. 184. 

Hence, without determining the disputed question as to whether the 
Ward patent disclosed a mechanism which could produce a sufficient 
unison of motion between the drive of the cutter and the apron, or 
was practically inoperative and commercially useless until subsequent- 
ly equipped with the adjustment disclosed by the Tucker patent, No. 
909,967, or considering the extent to which the gênerai expédient of 
moving reciprocating cutters along with a continuously moving apron 
\vas then known in the material-cutting arts, as bearing on the range 
of équivalents to which it would be entitled, if patentable at ail, in 
determining the question of infringement, it results that so much of 
the plaintiff's bill as relates to the Ward patent must be dismissed. 

[2] 2. AlUson & Pinkney Patent, No. 1JW,184. The proof shows, 
in my opinion, beyond reasonable doubt, that Allison and Pinkney were 
not the first and original inventors of the differential pan-skip mech- 
anism disclosed in claims 1 and 2 of the Allison & Pinkney patent 
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on improvements in cracker-cutting machines ; and that the first and 
original inventor thereof was Thomas L. Green, the président of the 
défendant Green Company, who, as early as 1909, invented this mech- 
anism, constructed a machine embodying the same and successfuily 
operated it in Cardiff, Wales. On this point I am entirely satisfied as 
to the truthfulness and substantial accuracy of the testimony given by 
the defendant's witnesses Green and Morton, the correctness of which 
I see no substantial ground for questioning. The resuit thus reached 
is in accordance with the action of the Patent Office in awarding the 
claims in suit of the Allison & Pinkney patents to Green in the inter- 
férence proceeding, and issuing to him the patent No. 1,180,030, and 
is in hannony with, although not directly involved, under the decree 
rendered April 25, 1917, by the District Court of the United States 
for the District of Indiana in the récent case of Thomas L,. Green et 
al. V. Taggart Baking Ce, No. 159 in equity.^ 

In this connection I find no error in the admission of the évidence 
in référence to the construction and opération of the machine embody- 
ing Green's prior invention, which was not admitted for the purpose of 
showing the défense of two years' prior public use under the fifth clause 
of section 4920, Rev. Stat. (Comp. St. § 9466), which was' not relied 
on, but as a circumstance bearing on an élément of the défense re- 
lied on under the fourth clause of said section, that Allison and Pink- 
ney were not the original and first inventors of the thing patented, but 
that Green was the original and first inventor thereof; of which dé- 
fense sufficient notice was, in my opinion, given under the statute, as 
ruled at the hearing. 

So much of the plaintiff's bill as relates to said Allison & Pinkney 
patent must accordingly be likewise dismissed. 

A decree will hence be entered, in accordance with this opinion, dis- 
missing the plaintifï's bill, with costs. 

1 Decree affirmed 257 Fed. 87, C. C. A. . 
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T. H. SYMINGTON CO. v. NATIONAL MATJ.EARLE CASTINGS CO. et al. 
(District Court, N. D. Illinois, E. 1). Aprll 10, 1019.) 

No. 871. 

1. Tatents <©=>129 — Suit foe Infeingement — Estoppel by License. 

Whei-e patents cover two distinct types of a ilevlce, a llcensee 1o niami- 
facture one type only, wlien siied for infrlnseuient by inaklng llic otlier 
type, is not estopped to deny the Talldity of tho patents as to such type. 

2. Patents <S=32S — ^A'aliditt and Ineringement — Fuiction Draft (jeak. 

The Eltter patents, No. 684,552 and No. 751,94:5, for friction draft gear 
for railroad cars, hold valid, but not Infrin^ed. as to the expansion type 
shown thereln, by a gear having a distinctly différent mode of opération. 

In Equity. Suit by the T. H. Symington Company against the Na- 
tional Malléable Castings Company and William H. Miner. Decree 
for défendants. 

George A. Chritton, of Chicago, 111., and Melville Church and E. 
F. Mechlin, both of Washington, D. C., for plaintiff. 

Rector, Hibben, Davis & Macauley, of Chicago, 111. , for défendant 
Company. 

Haight, Brown, Haight & Harris, of Chicago, 111., for défendant 
Miner. 

SANBORN, District Judge. Injtinction suit, filed April 28, 1917, 
on patents 684,552, issued October 15, 1901, and 751,943, issued Feb- 
ruary 9, 1904, on friction draft gear. Défendant corporation is 
licensee under the patents in suit and two others, but the license covers 
only one kind of gear, known as the "included" type. So far as the 
four patents cover other kinds, they are not transferred. 

Défendant Miner bas been engaged in making and selling draft gear 
since 1907. He furnishes to the Castings Company drawings of the 
parts of the gears, also working détails, from which the latter fur- 
nishes to him some of the parts, and another part from stock fur- 
nished it by Miner. Other parts are bought by Miner from other man- 
ufacturers. The gears are assembled by Miner at the Grant Loco- 
motive Works in the Castings Company's plant, where a section is 
reserved for him by the Castings Company for the purpose, for which 
he pays rent, and where he bas also space and machinery for testing 
the gears. Each pair of gears, suitable for one railroad car, is fully 
completed for installation by Miner when sold by him. 

The questions raised are whether the Castings Company is estop- 
ped by the license in respect to the ty])e of gears not covered by it, 
whether Miner's relation to' the corporation is such that he is bound 
by the estoppel, whether défendants are joint infringers, and whether 
there is any infringement, either on the assumption that both de- 
fendants are bound by the estoppel or the contrary one. 

[1] The patents and structures in évidence relate to draft gears 
for passenger and freight cars, in which the impact is sustained part- 
ly by very heavy coiled springs and partly by the friction of steel 

<g::=3For other case.? see same topic & KBY-NUMBBR in ail Key-Numbereû Digests & Indexes 
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surfaces sliding on each other; some of the surfaces being inclined 
to the line of movement of the drawbar, and so arranged that the 
wedge éléments expand and grip either the center bar or outside shelL 
The mechanism being confined in a box or cyhnder, the force of the 
impact against a movable wedge riding on the surface of a shoe which 
is parallel to the inclined wedge surface, sets up forces at right an- 
gles to the gênerai line of movement, and is so arranged as to grip 
either the central drawbar or the inside face of the cylinder or hous- 
ing, thus creating sliding frictional résistance. Where the drawbar 
is gripped by the frictional éléments, the device is known as belonging 
to the "included" type; and where the pressure is radial or outward, 
to the "nonincluded" or expansion type. The first patent in suit relates 
to the "included" type, and the second to the "excluded" one. 

The license referred to is dated June 13, 1913, and recites that— 

"Wlipreas, tlie National Malléable Castings Company, a corporation duly or- 
ganized and existing under and by vlrtue of tlie laws of the state of Olilo, 
and liavlng its principal place of business in the city of Cleveland, in said 
state, is desirons of acquiring the exclusive right nnder each and ail of the 
letters patent aforpsaid to manufacture, use, and sell draft rigging of tlie 
included friction type solely, that is to say, draft rigging having an internai 
friction meniber or plunger, with other niembers located exteriorly thereof 
and adapted to press or to be pressed inwardly to coact with said central 
member, as contradistinguished from those in which the friction menibers 
move or press outwardly or expand radially and coact with the inner face or 
surface of a shell or casting, or the like." Therefore there was granted to 
défendant corporation, "nnder each and ail of the letters patent aforesald, tbe 
exclusive right or license to make, use, and sell, for the full term of each 
and ail of said letters jiatent aforesaid, draft rigging of the included fric- 
tion type, as above specified." 

The corporation was also given the right to sue for infringements 
occurring after the license. The license raises no estoppel against 
the licensee in respect to the noninclusive type of gear. It does not 
convey any property right, but simply exempts the licensee from suit 
by the assigner so long as the former makes, uses, or sells only the 
"included" kind of gears. Analogies drawn from the law of real es- 
tate or leaseholds may serve to illustrate, but at the risk of false anal- 
ogy. Chicago & A. R. Co. v. Pressed Steel Car Co., 243 Fed. 883, 
156 C. C. A. 395. 

The patentée, for $1,500, paid, has agreed that he will not prevent 
the licensee from making the "included" gears, or bring suit, or in 
any way call it to account. He has made no aereement as to the "non- 
included" type. In respect to this he stands on his patent rights ; 
the license being silent as to the "nonincluded" gearing, except that 
it recites that the licensee is désirons of acc|uiring the exclusive right 
"to manufacture, use, and sell draft rigging of the included friction 
type only." This implies merely that it does not désire to make, use, 
or sell the other type, but falls short of an agreement that it will not 
do so. The granting clause throws no further light on the matter. 

It is difficult to see how the licensee can be estopped in respect to 
the nonincluded type. It took nothing by the license as to this, no 
immunity from suit, and assumed no obligation respecting it. In 
Indiana Mfg. Co. v. Nichols & Shepard Co. (C. C.) 190 Fed. 579, 
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défendant was licensed under 55 patents to niake a certain type of 
machine, and was sued for making another type. Judge Denison 
said: 

"The estoppel must be mutual. The llcensee may not deiiy the patentée'», 
title to the monopoly ; the patentée may not deny the licensee's rlght to a('t 
under that monopoly. It is difficult to see how, when the act involved is 
the manufacture of a certain machine, at a speeifled 'place or in a speclfled 
way, and both complainant and défendant agrée that there is no contract in 
existence permitting the act in controversy, either party can be estopped by 
a contract relating to somethlng else. 

"We may apply, fnrther, by analogy, the rule of landlord and tenant, whlch 
is the basis of estoppel by a patent lieensee. If the landlord claims title to 
lots 1, 2, and 3, and leases to the tenant lots 1 and 2, and the tenant then 
undertakes to occupy lot 3, the lease would not he a bar to ejectment by the 
landlord for lot 3, nor would the lessee be estopped to deny the landlord' s title 
to lot 3. It seems to me quite clear that the complaining patentée cannot, at 
the same time, maintain tlie position that the act of the défendant lieensee, 
manufacturing what is said to be the patented article, is outside the condi- 
tions of the license, and therefore not authorlzed by the license, and also 
the position that his title to the monopoly is coneeded by the license, and 
therefore cannot be disputed." Underwood Typewrlter Co. v. Stearns, 227 
Fed. 74, 141 O. C. A. 622; Auto Spring Repair Co. v. Grinberg (0. C.) 106- 
Fed. 52 ; Tate v. B. & O. R. Oo., 229 Fed. 141, 143 C. C. A. 417. 

The lieensee not being estopped, in this suit charging infringement 
by the making and sale of the "nonincluded" type of gearing, of course- 
Miner cannot be. The prior art is therefore open to both défendants. 

In regard to the question whether défendants would be jointly lia- 
ble for infringement, see Consolidated Rubber Tire Co. v. Goodrich 
(D. C.) 237 Fed. 893; Tatham v. Le Roy, Fed. Cas. No. 13,762. 

Défense of Lâches. Lâches is also pleaded as a défense. It is 
shown that Ritter in 1913, and while he still owned the patents, saw 
an affidavit filed in an interférence in the Patent Office showing that 
Miner was making the alleged infringing gear in September, 1913. 
Assuming that this would put him on inquiry, yet there is nothing 
to show that M'iner relied on Ritter's failure to give notice of infringe- 
ment, or was in any way injured by the delay. This suit was brought 
within four years. The défense is not proved. 

[2] Infringement. The license having given the Castings Com- 
pany the right to the included gears, the latter was probably free to 
make the nonincluded type so far as the first patent is concerned. 
But as the défendant Miner is not bound by the license, and takes no 
rights under it, and the second patent relates more specifically to the 
nonincluded form, this point may be laid one side, and the question o£ 
infringement considered at large. 

Since there is no estoppel on either défendant, the prior art may 
be considered. The important question is whether the Miner gear is 
"gradually applied and withdrawn" (quoting from the first Ritter 
patent). 

Plaintiflf's counsel, Mr. Church, clearly describes the gênerai fea- 
tures of draft gear: 

"The idéal draft gear would be one which ofEered the maximum résist- 
ance to the movement of the drawbar inwardly or outwardly from its normal 
position, but which at the same time would tend to relurn the drawbar to its 
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normal position with the minimum force necessary to effect tlils return and 
to restore adjacent cars to tlieir normal positions with respect to eacli otlier. 
It Is ol)vious ttiat springs aloiie would not constitute tlie idéal device because 
tlie energy with which they would expand to normal position would be sub- 
stantially cqual to that required to compress them, and therefore nmch more 
than would be required to aecomplish the results deslred in the return or re- 
lease of an idéal draft gear. 

"The addition of friction éléments to a spring draft gear, besides serving 
the purpose of controlling recoll, provides at the same time and in the same 
manner a means for increasing the total capacity of the entire draft gear, as 
the friction grip mechanism which tends to retard slightly the movement of 
the drawbar in its return to normal position opérâtes also to resist the In- 
ward movement of the draft gear under buff and its outvi'ard movement 
under pull, thereby malving the total capacity of the gear equal to that of 
the sprlng and of the fiiotional load induced by the mechanism. 

"It should be borne in mind that the force required to compress a simple 
spring draft gear is direetly proportional to the aniount of such compression. 
or in other words to the distance the spring is cora])ressed. For Instance, if 
it requires 7,500 pounds to compress a certain simple spring one-half Inch, 
it will require 15.000 pounds to compress it one inch, and 30.000 pounds to 
compress it two inehes. Under a two-lnch compression, such a spring wlU 
be exerting in opposite directions a force of 30.000 pounds, and if it were 
gradually released or allowed to expand it would exert at each poiut in its 
release a force proportional to its compression at that point." 

Following this description he states plaintiff's claim of the Ritter 
invention : 

"The Ritter patent covers a means of controlling the recoil of a draft spring 
by the use of wedges against which the draft spring abuts, so that, the great- 
er the pressure exerted upon this spring direetly or indirectly by the draw- 
bar, the greater is the pressure which the spring exerts upon the abutting 
wedge bloclis. The frictional résistance whleh is developed between thèse 
wedges and the surface of the drawbar extension, with which they are in 
contact, bears a fixed and definlte ratio to the pressure applied on the spring, 
this frictional résistance increasing as the spring pressure increases and de- 
creasing as the spring pressure decreases. 

"The increase of frictional résistance as the draft gear Is being corapressed, 
and the decrease in this résistance as the draft gear is being released, is 
graduai in the sensé that it is not suddenly brought up to its maximum nor 
reduced to its minimum. The Word 'graduai,' as used in Ritter patent. No. 
684,552, does not indicate the length of time whleh elapses during any draft 
gear movement, but it serves to describe the building up or réduction of the 
frictional résistance in proportion to the pressure exerted upon the frictional 
members by the spring, even though either opération may talie place in a 
very small fraction of a second of time. 

"In an efficient draft gear it is essentlal that the parts shall be quicUly 
restored to normal position after an impact which has closed the gear, in 
order that the gear may be ready to talîe a succeeding impact which may fol- 
low In a very short interval of time. To illustrate: If, in a heavy train, thfc 
drawbars Connecting two adjacent cars were fully extended, and thelr re- 
spective draft gears therefore fully compressed by the tractive effort of the 
locomotive, and if under this condition the bralîes were suddenly and fully 
applied, a very slight différence in the time of effective braire application 
between thèse adjacent cars might and does cause a collision between them, 
so that the drawlïar on each of thèse two cars must change almost instanta- 
neously from Its extrême outward to its extrême inward position, each moving 
a distance equal to twice the travel of a single-ended draft gear. 

"During this movement the gear, if efficient, must expand to normal length, 
and immediately close again. In order to protect the car from the impact re- 
sulting from the collision described." 
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The feature of quick release of défendants' gear is thus descrlbed by 
Mr. O'Connor: 

"Naturally the devlce should be sensltive and capable of following up the 
release of the pressure on the follower due to the coupler aiid cars. In a test 
of compression of this gear, where the speed is perhaps say, six miles per 
hour, the wliole cycle is not one-tenth of a second, and the compression of 
the devlce will take place in one-fourth of this tenth; probably one-fourth 
of the time expended In compression and three-fourtlis in release. 

"Upon release, when the pressure on the coupler is reduced, such as the 
recoU of the cars or other devices, the release of the coupler, why, the pres- 
sure on this wedge, whlch is at the tlme of complète compression very hlgh, 
as It reduces, the elasticity of the shell coUapses, follows the rollers, the roU- 
ers foUow out on the faces of the shoe and force the wedge out a sllght 
amount relative to the shoes, releasing the pressure and the sprlng acting 
to release the whole device." 

The witness Johnson also describes the two opérations: 

"On inward movement, ail of the stress Imposed upon the wedge Is trans- 
ferred through the rolls, which move sUghtly, since they spread the shoes 
agalnst the cylinder until the pressure Is removed, when immediately, owing 
to thèse antifriction rolls, the comblnatlon you might say collapses, breaklng 
the friction contact between the cylinder and the shoes and permitting a pow- 
erful release. The release is very sensltive — a cycle of action not over one- 
tenth of a second." 

So the whole question of infringement dépends on whether de- 
fendants' gear falls within the conception of Mr. Ritter as described 
in his patents. That description and the gist of the invention is the 
combination of an included and including friction élément, relatively 
movable, one in wedge form, an incline, and a spring, between the 
load and one élément, "whereby the friction grip is gradually applied 
and withdrawn, and is always proportioned to the load." 

Mr. Ritter further says, in description of the first patent, that the 
wedge-friction éléments will exert a — 

"friction grip on the drawbar proportionate to the load; the grip, however, 
being measurably a ylelding grip, which wIU not give rise to any sudden 
shock, either in Its application or release, both of which wIU be graduai." 

In his testimony Mr. Ritter further said : 

"When the spring begins to expand, the friction, which Is proportlonal to 
the amount of pressure delivered on the wedge-shaped éléments, prevents the 
sudden recoil of the spring; the friction being greatest at the time there is the 
greatest opportunity to reeoll, and gradually dlnilnishing as the pressure of 
the wedges becomes less and less as the spring expands, and being always, 
however, proportlonal to the pressure on the springs, so tliat if there is a 
great recoU pressure stored up In the springs there is a correspondiugly great 
checking pressure of the friction to resist it, and as the recoil power of the 
spring diminishes and dlminishes so the frictional braking pressure diniinishes 
and diniinishes." 

The opération of the Ritter and Miner gears may be thus compared : 
When the buffing action begins, the drawbar is driven inwardly against 
what may be assumed to be the left-hand end of the spring. The other 
end is thus pushed to the right, moving the wedge against which it 
abuts at ail times along the incline of the other wedge élément, thus 
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exertiiig inward pressure against the plunger or central élément, which 
is a continuation of the drawbar, and moves with it to the right. Such 
movement of the wedge and central élément continues to the full limit 
of its travel, fuUy compressing the spring and exerting the maximum 
gripping pressure on the central bar. This friction grip is at ail times 
proportionate to the load. If the spring is compressed one-half, the 
grip on the central bar is one-half. 

On the recoil the action is reversed. The buffing load has been re- 
moved, and the recoil of the spring returns the parts to the normal or 
idle position. At the beginning the grip on the bar is at its maximum. 
The right-hand end of the spring is still pushing the wedge. When 
the spring has moved the drawbar and central bar half way back, the 
grip on the latter is half the maximum. The same proportionate grip 
remains to the very end of the recoil, when the spring still presses on 
the wedge on account of its initial compression, so that there is al- 
ways some friction on the central member. There has thus occurred 
the graduai application and withdrawal referred to (not quite com- 
plète) of the frictional grip. 

This description substantially applies to both patents in suit. Claim 
13 of the second one counts on "a variable frictional résistance pro- 
portionate to the load." 

The release action of the defendant's gear is cjuite différent — bear- 
ing in mind that the gear is of the expanding type, and not the grip- 
ping type, so that, instead of the shoes surrounding a solid central 
post, they press against an outer, elastic, steel friction shell or cylin- 
der, which is assumed to be an équivalent construction to the other, 
except the feature of elasticity of the shell. On complète compression 
the pressure against the inside of the cylinder is very high. On re- 
lease the load is removed from the wedge, the spring expands, the 
elasticity of the shell collapses, and the spring continues to force back 
the shoes, not against a sliding friction, as in Ritter, but through the 
rollers between wedge and shoe, with the resuit that the whole struc- 
ture quickly collapses on removing the load. This is the action of 
the Miner gear, as clearly shown by ail the oral évidence as well as 
the two gear models. The rollers do actually roll about a sixteenth of 
an inch. 

There is, therefore, a distinct mode of opération which négatives 
infringement. Snow v. Lake Shore & M. S. R. Co., 121 U. S. 617, 
7 Sup. Ct. 1343, 30 L. Ed. 1004: State Bank v. Hillman's, 180 Fed. 
732, 104 C. C. A. 98: Ikirroughs Adding M. C. v. Felt, etc., Co., 243 
Fed. 861, 156 C. C. A. 373. This conclusion is reached without con- 
sidering the prior art. 

Decree holding Ritter patents valid, but not infringed. Bill to be 
dismissed, with costs. 
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THE MARGARET M. 

THE 14-D. 

(District Court, E. D. New York. April 19, 1919.) 

1. Collision <S=»12c! — Actions — Burden op Proof. 

In collision cases, the burdeu of proving négligence is on tlie libelant. 

2. Collision ®=71(2) — Proceedings — Vessel at Fault. 

Where a barge, after having taken on a load of coal, cast off from the 
dock, in order to drift across the slip to take her place in a tow to be 
made up there, and, after drifting across the slip, was not made fast, and 
drifted baek, and collided with another barge, which liad moved up and 
taken her place at the dumper, held, that the first barge was solely at 
fault, though a dredge with a mud scow, apparently moored to her, was 
moored across the slip from the barge injured. 

In Admiralty. Libel by Fred H. Doty against the barge Margaret 
M., the owner of which appeared and impleaded the Henry Du Bois 
Sons Company, the owner of the dump scow 14-D. Libel dismissed 
as to the respondent Henry Du Bois Sons Company, and decree for 
libelant against the owner and claimant of the Margaret M. 

Park & Mattison, of New York City, for libelant. 
Alexander & Ash, of New York City, for claimant. 
Carter & Carter, of New York City, for respondent. 

GARVIN, District Judge. A libel was filed by the owner of the 
coal barge John B. Fisk against the barge Margaret M., the owner 
of which appeared and brought in as another party défendant Henry 
Du Bois Sons Company, the owner of the dump scow 14-D. The 
John B. Fisk, in June, 1913, was lying at the Delaware, Lackawanna & 
Western coal docks at Hoboken, N. J., waiting to take on a cargo of 
coal. The Margaret M. was lying a short distance away, and when 
she had taken on a load of coal she cast off from the dock, in order to 
drift across the slip, so that she might take her place in a tow to be 
made up there. 

The John B. Fisk moved up and took her place at the dumper, in 
order to load, and meanwhile the Margaret M. had drifted across the 
slip, but had not made fast to any tow there, and presently she drifted 
back. Across the slip from the John B. Fisk, moored at the wharf, 
was a dredge with a mud scow lying in the slip alongside, and ap- 
parently moored to the dredge. This mud scow was known as dump- 
er No. 14. The Margaret M. drifted back, and finally came in contact 
with the Fisk, causing the damage which bas resulted in this action. 

[1,2] The boat of the libelant was not at fault, and the court is of 
the opinion that, in view of the testimony of the master of the dredge 
that he knew nothing of any collision, and that no daim was made 
against the respondent Du Bois Sons Company for some two years 
after the accident, the libelant cannot prevail against the latter com- 
pany. The burden of proof rests upon the libelant to show negh- 
gence. The New York (D. C.) 88 Fed. 556, affirmed 92 Fed. 1021, 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered DiS' sts & Indexes 
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35 C. C. A. 164. The Margaret M. could hâve prevented this acci- 
dent by taking proper précautions when she was cast off and floated 
back across the sUp. 

The libel is dismissed as to the respondent Du Bois Company, and 
the hbelant may hâve a decree against the clalmant of the Margaret M. 



COY V. TITLE GUARANTEE & TRUST CO. et al. 

(District Court, D. Oregon. May 12, 1919.) 

No. 3209. 

1. Taxation <®=î641 — Foreclosure of Liens — Parties Défendant — Receivee. 

Under L. G. L. § 3698, in proceedings on behalf of a county to foreclose 
tax liens, the parties whose naraes appear on the tax roll in the hands of 
the sheriff as owners are to be deemed the interested parties, and requlred 
to be made codefendants, and the proceedings against such défendants 
are not void as alïectlng the true owner, or a receiver of a lienholder ou 
the property, api>oluted by the fédéral court, who was not inade a party 
défendant. 

2. Taxation ©=636 — Foreclosueb of Liens — Proceedings in Rem. 

Proceedings in Oregon on behalf of a county for foreclosure of tax 
liens are largely proceedings in rem under the Oregon statutes, adopted 
from the state of Washington. 

3. Statutes iê=3226 — Construction — Adoption of Law of Otiier State. 

By adopting the law of another state, the adoptlng state is deemed 
also to hâve adopted the interprétation of such law by the courts of the 
state from which it was adopted. 

4. Taxation <S=>640 — Proceedings to Fobeclose Lien — Limitations — Stat- 

utes. 

Proceedings In behalf of a county to foreclose tax liens held not barred, 
by reason of the property iucurabered by the lien not liaving been sold 
withln 6 years from the date of original delinquency, by L. O. L. § 3721, 
repealed by Sess. Laws Or. 1917, p. 846. 

5. Receivebs ®=>173 — Foreclosure of Tax Liens — Leave of Court to Sue 

Receiver. 

Proceedings on behalf of a county to foreclose tax liens held main- 
talnable, without first obtaining leave of the fédéral court to joln as 
codefendaut the receiver of a company which held a lien on the lands 
involved ; the receiver, as virtual mortgagee under a trust, not belng 
entitled to possession of the property. 

In Equity. Suit by N. Coy against the Title Guarantee & Trust 
Company and others. On objections by the receiver of the Title Guar- 
antee & Trust Company to certain tax proceedings on the part of Coos 
County. Objections dismissed. 

W. C. Bristol, of Portland, Or., for receiver. 

L,. A. L,iljeqvist, of Marshfield, Or., for Coos County. 

WOLVERTON, District Judge. On October 22, 1918, Coos coun- 
ty and W. W. Gage, sheriff thereof, were permitted, by order of this 
court, to implead R- S- Howard, Jr., as receiver of the Title Guarantee 
& Trust Company, in this cause, respecting certain litigation pending 
in the state court relative to state, county, and municipal taxes as- 

<gz;»For other cases «ee same toplo & KBY-NUMBER in ail Key-Numbered Digests & lade-tes 
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sessed for the years 1907 to 1912, Inclusive, against certain real prop- 
erty situated in Coos county, in which R. S. Howard, Jr., as such 
receiver, claims an interest. 

On and prior to April 30, 1904, F. B. Waite, L. D. Kinney, and 
J. N. Shahan were indebted to the Title Guarantee & Trust Company 
in the sum of $54,091.70, for which they had given their notes. On 
and prior to said April 30, 1904, John K. Kollock became vested, 
by deeds duly and regularly executed, with the title to certain lands 
tlieretofore included in vjhat was linown as the "Rice trust," with 
power to sell the same to satisfy out of certain of the proceeds the 
indebtedness due the Title Guarantee & Trust Company. As deter- 
mined by the Suprême Court of this state, in the case of Kollock v. 
Bennett, 53 Or. 395, 401, 100 Pac. 940, 942 (133 Am. St. Rep. 840), 
the deeds to Kollock were intended to transfer a complète title, and, 
as the court says: 

"It was fully understood at the tiiiie of the exécution thereof that he 
[Kollock] slionld hâve full power to sell the property, exécute deeds to pur- 
chasers, aud apply the proceeds lu eaucellatio» of the Title Guarantee & 
Trust Company's claims, aud aecount to his grantors for any sum remaiuing. 
By virtue of thèse transactions, resitondent Itecame, not a mortgagee, but a 
holder of the légal title, and llahle only to aecount as trustée for the pro- 
ceeds of sales from the property when made, aud entitled to uiaintain a suit 
in his own name with référence tliereto." 

As it respects the real property a brief description of which is set 
forth in Exhibit A to the pétition and report of R. S. Howard, Jr., 
receiver, filed in the above-entitled matter December 6, 1917, it was 
assessed by the assessor of Coos county to John K. Kollock for the 
years 1907 to 1912, inclusive — possibly in some instances to John K. 
Kollock and F. B. Waite, and in others to Kollock and L. D. Kinney. 
The taxes levied in pursuance of thèse assessments became delinquent 
on the Ist of April of the year following the respective assessments. 
After the expiration of more than three years after the taxes became 
delinquent for each year, the sherifï and tax collector for Coos county 
issued to Coos county certifîcates of delinquency in the manner pro- 
vided by law. Subsequently, but within six years after the taxes be- 
came delinquent for each year, proceedings were instituted by Coos 
county to foreclose the liens for such taxes. There were five proceed- 
ings in ail ; the first involving the taxes for the years 1907 and 1908, 
and the other four involving the taxes, respectively, for the vears 
1909, 1910, 1911, and 1912. 

Three questions are insisted tipon by the receiver of the Title Guar- 
antee & Trust Company, and are involved by the présent controversy, 
namely : 

First. Whether the proceedings in the state court to foreclose the 
alleged tax liens are inoperative and void, as it affects the receiver in 
this court, by reason of the fact that such receiver was not made a 
party to such foreclosure proceedings. 

Second. Whether any of such proceedings are barred by reason of 
the property incumbered by the tax lien not having been sold within 
six years from the date of the original delincjuency, in pursuance of 
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section 65 of the act of the Législative Assembly of 1907 (chapter 
267, Session Laws 1907) ; and 

Third. Whether such proceedings could be lawfully maintained 
without first obtaining leave of this court in the Title Guarantee & 
Trust Company receivership matter to institute the same. 

We will treat of thèse in their order. The statute, in case of fore- 
closure of tax liens by the county, déclares that ail persons interested 
in any of the property involved in such proceeding may be made co- 
defendaats in the action. It then further provides that — 

"The names of tbe person or persons appearlng on tlie tax roU in tlie 
liands of the tax collector for collection at tlie date of the first publication 
of such notice as the owner or owners of said )]roperty shall, for the purpose 
of this section, be considered and treated as t!ie owner or owners, of said 
pi-operty." Section 3698, I>ord's Oresîon Laws. 

It is further provided that, in ail judicial proceedings of the kind, no 
assessment of property or charge for any of said taxes shall be con- 
sidered illégal on account, among other things, of the property having 
been charged or listed in the assessment or tax roU without any 
name, or with any other name than that of the owner. Section 3701, 
Lord's Oregon Laws. 

The property in the main, at least so far as it pertains to this con- 
troversy, was assessed to John K. Kollock individually, but possibly in 
some instances to John K. Kollock and F. I'. Waite, and perhaps in 
some instances to L. D. Kinney also. In no instance was the property 
assessed to John K. Kollock, trustée. And we may assume that such 
was the state of the tax rolls in the hands of the sheriff for collec- 
tion at the date of the first publication of notice in each of the several 
tax proceedings. 

[1] Construing the first of the above-cited sections, it simply 
means that when the proceedings are carried on in behalf of the coun- 
ty to foreclose the tax liens, ail persons interested in any of the prop- 
erty involved may be made parties codef endant ; that is to say, the 
county (but not an individual), where it is proceeding to foreclose, 
may join as codefendants ail persons interested in any of the property 
involved. But, in order to détermine who those parties codefendant 
shall be, one must look to the succeeding clause, being the one above 
quoted. They are to be the persons whose names appear on the tax 
roll in the hands of the .sheriff for collection at the date of the first 
publication of such notice. Thus the parties to be made codefendants 
may not necessarily be the parties to whom the property was primarily 
assessed. The property in the meanwhile — that is, between the time 
of assessment and the time of the first publication of notice — may 
hâve changed hands or ownership, and it is incumbent upon the coun- 
ty to look to the tax roll in the hands of the sheriff at the date of 
the first publication to détermine where the présent ownership lies. 
The information thus gained from such tax roll furni.shes the data 
for determining who are the parties interested, and consequently who 
are to be made parties codefendant in the proceeding. The parties 
whose names appear on the tax roll then in the hands of the sherifif 
as owners are, for the purposes of the proceeding, to be considered 
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and treated and are to be deemed the owners of the property involv- 
ed. In other words, they are to be deemed the "interested" parties, 
and ail such should be made codefendants in the proceeding to fore- 
close. This interprétation, to ray mind, defines the obvions intend- 
ment of the statute. Section 3701, supra, furnishes a guide or rule 
for determining whether the original assessment is valid and should 
be upheld, when the court is called upon to enter its decree in the tax 
proceeding. 

[2, 3] Thèse tax proceedings are largely proceedings in rem. It 
is so held by the Suprême Court of the state of Washington in con- 
struing assessment and taxation statutes there in force, from which 
those in Oregon are taken. By adopting the law of another state, the 
state is deemed also to bave adopted the interprétation of such law 
by the courts of the state from which it was adopted. Patterson v. 
Toler, 71 Wash. 535, 129 Pac. 107. 

The statute having prescribed the rule by which interested parties 
shall be ascertained, the proceeding will not be rendered nugatory, if 
it should turn out that the tax roU in the hands of the sherifï at the 
date of the first publication of notice did not give the name of the 
true owner of the property, resulting in the true owner not having 
been made a party to the proceeding. Every person is deemed to 
hâve knowledge of the taxing laws. He knows that his real property 
is subject to assessment, and that delinquency will follow nonpay- 
ment of taxes, and subject his property to sale. He is bound, there- 
fore, to take heed of what is being done by the taxing officers to sub- 
ject his property to the payment of taxes lawfully assessed against it. 
The proceeding being in rem, it is sufficient if the county make those 
persons parties which the law directs that it shall, and it is not fatal 
to the proceeding, the dictâtes of the law having been followed, that 
a real owner should not bave been made a party codefendant. In 
any event, public notice is given for a reasonable time, and ail owners 
are warned of the proceeding affecting their property. Wilfong v. 
Ontario Land Co., 171 Fed. 51, 96 C. C. A. 293. 

Now, the receiver of the Title Guarantee & Trust Company was 
not an owner, and the largest interest the trust company had or could 
bave in the property was a lien thereon as security for the payment 
of money obligations. It was not such a person or concern as the 
statute requires to be made a party to the tax proceeding, and the 
proceedings instituted are not void or inoperative because the re- 
ceiver was not made a party thereto. 

[4] As to the second question presented, section 65 of the law of 
1907 (page 480, Sess. Laws 1907), and known as section 3721, L^rd's 
Oregon Laws, bas relation to the sale of property acquired by the 
county through tax proceedings provided for by the law. It pro- 
vides that, if the property is not sold by the county within six years 
from the date of the original delinquency, it shall be conclusively pre- 
sumed against the county that it bas duly received rédemption from 
the sale and subséquent taxes advanced by the county. 

Section 3717, Lord's Oregon Laws, which provides for the sale 
by the county of lands acquired by it through tax proceedings, was 
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amended in 1917 (Sess. Laws 1917, c. 408, p. 846), and among other 

things it was provided that : 

"AU sales now being made under existing lawî5 shall be completed accord- 
ing to the laws in existence and in force prior to the passage of this act." 

By the same act, section 3721, Lord's Oregon L,aws, was repealed 
in toto. The proviso, under the amendment of section 3717, has re- 
lation to sales being made by the county of lands acquired by it through 
tax proceedings, and not to the tax proceedings themselves. The lands 
involved by the several proceedings in question hâve never as yet 
been acquired by the county, and tliere never has rested upon it any 
légal obligation or duty to sell them in pursuance of section 3717, either 
as amended or as it stood prior to amendment; and no doubt the 
L,egislature, seeing the futility of the county's being able to acquire 
title and then malte a resale of the property within six years after 
the original delinquency, repealed section 3721, and adopted in its 
stead an amendment to section 3695, Lord's Oregon Laws, which re- 
quires that the proceeding to foreclose shall be commenced within six 
years from the date of the original delinquency. The repeal of sec- 
tion 3721, Lord's Oregon Laws, renders it inoperative, in so far as 
it applies or ever appHed to any of the proceedings hère contested. 

[5] The third question involves the inquiry whether the proceed- 
ings on the part of the county to foreclose the tax liens could be main- 
tained without first obtaining leave of this court to make the receiver 
of the Title Guarantee & Trust Company a party codefendant. This 
dépends upon whether the tax proceeding afifects property in the hands 
of the receiver, or property in custodia legis. The receiver of the 
Title Guarantee & Trust Company was authorized and required to 
take possession of ail property belonging to such company, whether 
real, personal, or mixed, and when he has so taken possession the 
property cannot be disturbed in his hands, or in the hands of the 
court, without leave of the court first had and obtained. The duties 
and functions of a receiver are clearly set forth by Mr. Justice 
Swayne, in Davis v. Gray, 16 Wall. 203, 217 (21 L- Ed. 447). He 
says: 

"A receiver Is appointed upon a princlple of :)ustice for the benefit of ail 
concerned. Every kind of property of sueli a nature that, if légal, it might 
be taken in exécution, may, if équitable, be put into his possession. Hence 
the appointment has been sald to be an équitable exécution. He is vlrtually 
a représentative of the court, and of ail the parties In Interest in the litiga- 
tion whereln he Is appointed. He is required to take possession of the prop- 
erty as directed, because it is deemed more for the Interests of justice tliat lie 
should do so than that the property should be in the possession of either 
of the parties in the litigation. He is not appointed for the benefit of either 
of the parties, but of ail concerned. Jloney or property in his hands is in 
custodia legis. He has onîy such power and autliority as are given hlm by 
the court, and must not oxeeed the prescribed limits. The court will not 
allow him to be sued touching tho property in his charge, nor for any mal- 
feasance as to the parties, or others, without its consent ; nor will it permit 
his possession to be disturbed by force, nor violence to be offered to his 
person while in the discharge of his officiai duties." 

See, also, Commonwealth Roofing Co. v. North American Trust 
Co., 135 Fed. 984, 68 C. C. A. 418. 
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The légal principle advanced by counsel is undoubtedly sound, but 
it overlooks the underlying fact that the receiver is not in possession 
of the real property being taxed, or any part of it, and never has 
been; hence the property is in no sensé in the custody of the court. 
The party who is really in possession is the receiver of the state court, 
and the county has the leave of the state court to proceed with its tax 
foreclosures. Ail that the receiver of this court can claim as to the 
real property is that he holds a lien thereon by virtue of the Kollock 
trust, and nothing beyond. It is as though the receiver held a mort- 
gage on the property. As mortgagee, he is not entitled to the posses- 
sion of the real property ; but he is entitled to foreclose his lien and 
sell the property, and apply the proceeds in payment of his demand. 
There can be no invasion of his possession by the proceedings to 
foreclose the tax liens. Indeed, as our discussion of section 3698, 
Lord's Oregon Lavi's, supra, goes to show, he was not even an essen- 
tial party to such proceedings. 

It is equally clear that the case of In re Eppstein, 156 Fed. 42, 84 
C. C. A. 208, 17 L. R. A. (N. S.) 465, is not in point, for the reason 
that in that case the trustée in bankruptcy had the possession of the 
res to be affected by the tax. 

The objections of the receiver of the Title Guarantee & Trust Com- 
pany to the tax proceedings on the part of Coos county will therefore 
be dismissed, but without costs to either party. 



NEW YORK TjIFR IXS. CO. v. ANPEKSON, Interniil Revenue Collecter. 
(District Court, S. D. Xew York. Miircli 11, 101!).) 

1. MONEY ReCETVED <ê::^\ — rîROXJNDR OF AOTION. 

In an action for nioney had and receivcd. ]il.'iintiff niay recover only sucK 
money as he is in equity entitled to and as défendant Is not entitled to 
retain. 

2. Internal Eevenxte i©=3;îS — Action to Recover Taxes Taid — Cokrectios of 

Ekrobs. 

In an action asï.'iinst a colleetor to recover internai revenue taxes er- 
roneously assessed and naid, errors in tlie assessment in plaintlfE's favor 
may also be eorrected ; the T'nited States, wliicli is the real défendant, not 
beinj; affected by any estoppel whicli niisht affect the offlcer making the 
assessment. 

At Law. Action by the New York Life Insurance Company against 
Charles W. Anderson, Colleetor of Internai Revenue for the Second 
District of the State of New York. Judgment for plaintitï. 

James H. Mcintosh, of New York City, for plaintiff. 
Addison S. Pratt, of New York City, for défendant. 

LEARNED HAND, District Judge. This case comes up for fur- 
ther hearing upon the amount of the verdict to be directed. The 
plaintiff has succeeded upon the issue that the dividends deducted 
from premiums are a proper allowance, but has failed in securing 

<g=;3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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any allowance for the dépréciation of its securities. The Commis- 
sioner of Internai Revenue was not consistent in his treatment of 
this second class of déductions, for in re-assessing the tax he allowed 
some dépréciations and rejected others. The défendant claims that 
the verdict should be for no more than the balance actually due, if 
the Commissioner had re-assessed the tax consistently in accordance 
with my décision, and that therefore he should be entitled to a crédit 
against the recovery of any taxes paid upon dividends for those items 
of dépréciation which the Commissioner erroneously allowed. On' 
the defendant's theory the calculation should be made as f ollows : 

The amount sued for was $73,277.54. Certain amounts the de- 
fendant concèdes to hâve been erroneously assessed and collected. 
They amount to : 

Clérical error .$ 100.00 

Dépréciation for furniture, etc 594.52 

Addition to iiicomo to bi-iiis; the premium reeeipts to an 

necrual basis 4,10.3.89 

Addition to income to brins interest and ronts, etc., to an 

accrual basis 4,011 .27 $ 9,469.08 

To this should be addod the dividends api)lied in paynient 
of the renewal prcniinnis, which 1 liave decided to hâve 
been erroneous 18,094.87 

$28,404.55 

Lîut the Commissioner in his assessment allowed the plaintitif to 
charge oft $928,977.73, which was the amount of amortization nec- 
essary to bring down the book value of certain of its bonds to their 
market value, and a further sum of $86,492.14, a book adjustment for 
increasing or decreasing the book value of certain bonds, in order to 
adjust the accruals of discounts and to amortize the premiums at 
which it had purchased them. The sum of the taxes on thèse two 
items is $10,154.70. As the Commissioner added to the plaintifï's 
gross income an increase on the market value of certain of its bonds 
to the amount of $250,947.52, the tax upon this should be deducted, 
and that tax is $2,509.58. 

The net resuit of thèse errors of the Commissioner shows an un- 
derassessment of $7,645.22, and if this sum be deducted from the 
amount of the plaintiff's recovery, $28,464,55, the resulting verdict 
would be $20,819.33. The question is whether the défendant may be 
allowed to disregard the Commissioner's return and to treat this ac- 
tion as though it were to re-assess the tax de novo, and to recover 
only the balance overpaid upon such a re-assessment. 

[1, 2] The case is an action for money had and received, and it 
is well settled that in that action a plaintiff can recover only such 
money as he is in ec|uity and good conscience entitled to, and as the 
défendant is not entitled to retain. Cary v. Curtis, 3 How. 236, 246, 
11 L. Ed. 576; Gaines v. Miller, 111 U. S. 395, 397, 4 Sup. Ct. 426, 
28 L. Ed. 466. Indeed, it is very old law. Moses v. McFerlan, 2 
Burr. 1005. A case somewhat analogous on the facts to the case at 
bar is Jackson v. McKnight, 17 Hun (N. Y.) 2. The plaintifï is 
therefore entitled in this case to recover only so much as the Com- 
257 F.— 37 
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missioner should not hâve collected in the first place, unless the as- 
sessment of the Commissioner constituted a vahd estoppel against 
him or against the United States. If that were so, the matter could 
not be re-opened and must stand ; but if it be not so, it f ollows that 
the measure of the plaintifï's recovery is only so much as it would 
not hâve had to repay had the Commissioner proceeded correctly 
from the outset. 

Now it is well settled that no assessment of the Commissioner of 
Internai Revenue is necessary for the collection of a tax, at least in 
a direct action by the United States. Dollar Savings Bank v. U. S., 19 
Wall. 227, 22 L. Ed. 80; U. S. v. Chamberlin, 219 U. S. 250, 31 Sup. 
Ct. 155, 55 L. Ed. 204; U. S. v. Grand Rapids, etc., R. R. (D. C.) 239 
Fed. 153. Nor does it make any différence that an assessment has 
been made, for in spite of the assessment, and of the expiration of 
the period within which an amended assessment can be made, the 
United States may still sue for the amount actually due. U. S. v. 
Phila. & Reading R. R., 123 U. S. 113, 8 Sup. Ct. 17, 31 U. Ed. 138; 
U. S. V. MinneapoHs Threshing Machine Co. (D. C.) 229 Fed. 1019; 
U. S. V. Tilden, 9 Ben. 368, Fed. Cas. No. 16,519. 

I do not think it makes any différence that this suit is in form 
against the coUector, because the recovery in the end comes from 
the United States, so that, even if the coUector were personally es- 
topped, that estoppel under the circumstances does not apply against 
the United States. It therefore foUows that the défendant is right, 
and that the recovery =hould be upon the basis of a corrected assess- 
ment of the tax, regardless of the Commissioner's unwarranted dé- 
ductions in favor of the plaintiff at the time of his assessment. 

A verdict will therefore be directed for the plaintiff in the sum of 
$20,819.33, with interest from February 3, 1912, except on the sum 
of $694.52. 



THE HOWELL. 

(District Court, S. D. New Yorli. Marcli 6, 1019.) 

Admibalty <S=20 — IN.JUKY TO Servant — Wokkmen's Compensation Act — ^Ex- 
clusive Kemedy — ^Admiralty Jurisdiction. 

Under Judlcial Code, § 24 (3), and section 256 (3), as amended by Act 
Oct. 6, 1917, §§ 1, 2 (Comp. St. 1918, §§ 991, 1233), by addition of the words 
"saving * * * to elaimants tbe rights and remédies under the Work- 
men's Compensation Law of any state," which amendments are constitu- 
tional, a longshoreman injured on a vessel whose employment is covered 
by the Worlcmen's Compensation Law of New York, which makes the 
remedy thereunder exclusive, is without remedy in admiralty, either in 
personam or in rem. 

In Admiralty. Libel in rem against the steam lighter How^ell. Libel 
dismissed. 

This was a libel in rem in the admiralty for Personal injuries to the 
libelant while discharging a lighter in the harhor of New York as a long- 
shoreman. The libelant, being on board the lighter and in the employ of 
the claimant, was hit by a falllng boit which had worked loose from a 
shackle used in discharging her. The libelant's theory of recovery was that 

<g=aFor other cases aee saïue topic & KEY NUMBBR ia ail Key-Numbered Dlgests & Indexes 
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the ship was provided with insufficient apparatus, and was or became un- 
seaworthy to that exteut. At least it may be taken that the libel alleged 
facts whleh were susceptible of that interprétation. 

ïhe claimant had taken out the necessary in.surance to comply with sec- 
tion 50 of the Workmen's Compensation Law of New Yorlc (Consol. Laws, c. 
67), under section 11 of which its llability in that event was conflned to the 
compensation flxed by that statute, to the exclusion of any gênerai llability 
arislng from its duty as master to Its servants. The question was whether 
the claimant was equally absolved from any llability arislng under the mari- 
time law. 

P. J, Dunn, of New York City, for libelant. 

B. L. Pettigrew, of New York City, for défendant. 

LEARNED HAND, District Judge (after stating the facts as 
above). The case of Southern Pacific Co. v. Jensen, 244 U. S. 205, 
2,7 Sup. Ct. 524, 61 L. Ed. 1086, L. R. A. 1918C, 451, Ann. Cas. 1917E, 
900, decided that the New York Worlonen's Compensation Law was 
invalid so far as it affected to impose any liabilities for personal in- 
juries occurring in places over which the admiralty courts of the Unit- 
ed States had jurisdiction. While the court recognized that the States 
might modify certain maritime rights, they thought that the action of 
Congress alone could change the pre-existing rules of the sea in re- 
spect of such matters as were covered by the law in question. Subse- 
quently Congress changed Judicial Code (Act March 3, 1911, c. 231) 
§ 24, par. 3, and section 256, par. 3, 36 Stat. 1091, 1160, as amended 
by Act Oct. 6, 1917, c. 97, §§ 1, 2, 40 Stat. 395 (Comp. St. 1918, §§ 991, 
1233), by amending the phrase "saving to suitors in ail cases, the right 
of a common-law remedy where the common law is compétent to give 
it," by the addition of the phrase, "and to claimants the rights and rem- 
édies under the Workmen's Compensation L,aw of any state." Since, 
therefore, under Southern Pacific Co. v. Jensen, supra, Congress was 
held to hâve exclusive power to prescribe the rules governing accidents 
at sea, the only questions which can remain after those amendments are 
as to their meaning, and as to whether they were forbidden by some 
constitutional limitation. 

To take up first the second question, it may be asked whether the 
act of Congress was valid whicli submitted the rules of the sea, not 
only to existing state laws, but to possible future changes determined 
only by the will of the states. So far as this case goes, that question 
is perhaps not pertinent, because, although the state of New York in 
1918, and after they had been declared invalid, re-enacted the sec- 
tion controlling this case — section 2 (Group 10) — there was no change 
in language, and the case at bar may be regarded as in fact gov- 
erned by the law of New York as it stood when the amendments were 
passed. Nevertheless the amendments were probably intended to be 
prospective, and a question might arise as to their validity for that 
reason. Since Clark Distilling Co. v. Western Maryland Ry., 242 
U. S. 311, 37 Sup. Ct. 180, 61 L. Ed. 326, L. R. A. 1917B, 1218, Ann. 
Cas. 1917B, 845, I can hardly think that that question is serious. 
That case determined that, as to matters over which Congress had 
jurisdiction, it might permit state législation even prospectively until 
such time as in its own pleasure it should choose to assume explicit 
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législative control. Hence, even if it be true that the amendments to 
sections 24 and 256 of the Judicial Code must be interpreted prospec- 
tively, there is no ground to suppose that they are invalid. 

As to the validity of thèse amendments to the Judicial Code under 
the Fifth Amendment to the United States Constitution, I assume 
that New York Central R. R. v. White, 243 U. S. 188, 37 Sup. Ct. 
247, 61 Lv. Ed. 667, L. R. A. 1917D, 1, Ann. Cas. 1917D, 629, is a final 
answer, since the same question was there presented as to the validity 
of the State law under the Fourteenth Amendment. 

There remains, then, only the meaning of the amendments, which 
by référence necessarily incorporated into themselves the New York 
Workmen's Compensation I^aw, along with other such laws. Section 
11 of that law makes the remedy of compensation exclusive, and if the 
liability sued upon in the libel depended upon the state law, that would 
be an end of the matter, since it was clearly not the purpose of the 
state statute to allow any gênerai liability whatever to survive. How- 
ever, Southern Pacific Co. v. Jensen, supra, went precisely upon the 
point that such liabilities as those now at bar arise from the law of 
the sea, independently of the law of the state, and the more récent 
case of Chelentis v. Luckenbach, 247 U. S. 372, 38 Sup. Ct. 501, 62 
L. Ed. 1171, confirms that view. Hence, as the libelant urges, the 
state law may not be interpreted as attempting to end liabilities over 
which it had no power, and which did not dépend upon the -/ill of 
the state. The answer is, I think, that, though its act was brutum 
fulmen, the state certainly did intend by section 11 to abolish ail 
liabilities which had previously existed in favor of the groups men- 
tioned in section 2, because section 11 is gênerai and abolishes ail lia- 
bility "at common law or otherwise." Were it not so, we must sup- 
pose that the state law, which confers compensation upon longshore- 
men by a single sentence, whether at work afloat or ashore, intended 
to give them an option if injured while afloat, and none if injured 
while ashore. The words do not suggest such an interprétation, and 
the resuit is incredible. The system was, of course, intended to be 
uniform throughout. 

Now, it is true that, when first used, this language did not hâve 
the force of law as widely as was expected by the Législature which 
used it. But that did not aiïect the content of the language; i. e., 
its actual intent. That is a question of fact, which is not in the least 
afilected by whether or not the intent became a binding rule of law. 
When Congress gave validity to the language, it necessarily adopted 
the intent with which it was used, and the words which in fact had 
ail the time covered such a liability as this, as a mère expression of 
intent, thereafter covered it as a law. Therefore Congress abolished 
such liabilities as those hère in suit. 

It is finally suggested that the remedy in rem may still exist in the 
admiralty concurrently with the remedy of the Workmen's Compen- 
sation Law, since the state law could not bave interfered with a 
remedy known only to the admiralty. This was undoubtedly the 
suggestion of the Court of Appeals of the State of New York in 
Walker v. Clyde S. S. Co., 215 N. Y. 529, 532, 109 N. E. 604, Ann. 
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Cas. 1916B, 87, a case subsequently reversed by the Suprême Court 
in Clyde v. Walker, 244 U. S. 255, 37 Sup. Ct. 545, 61 L. Ed. 1116. 
I submit with déférence that in no event can the remedy apply after 
Congress passed the amendments to the Judicial Code. The remedy 
in rem must dépend upon some obhgation created by the négligent act 
of the ship. As soon as that obhgation ceases, the remedy is neces- 
sarily in vacuo. As I bave said, the state law (section 11) did not 
confine itself to the abolition of common-law Habihties, but professed 
to aboHsh ail sucli anywhere. If it was eflr'ective to do this, after 
Congress had vahdated its intent, tliere was thereafter no liability, 
and the remedy in rem had ncthing further on which to operate, While 
it is true, therefore, that the state law, even when so validated, did 
not and could not affect any remedy of the admiralty, the underlying 
obligation having disappeared, the remedy was inoperative. I am 
not, therefore, troubled by the language of Walker v. Clyde S. S. 
Co., supra. 

The libel is dismissed, with costs. 



In re MADDlîX. 

(District Court, D. New Jer.sey. Miiy 19, 1019.) 

BASKRUPTcy <S=3.591(.'{) — DisciiAUGE — Restr.mnt of Proceedinos in State 
Court. 

Where, on a comiilaint allesing breach of marrlaRe promise witliout 
averring séduction, jndgnient was rendered agaiiist the l)ankrupt, who 
flled il vohintary pétition, was adjndicated a bankrupt, and discharged, 
and after the estate had been elosed the .ludginent creditor bronght sup- 
plemental proceedings in the state court, it being her tlieory tliat tlie 
breach of niari'iage promise had been accomiianled by séduction, held that, 
though the liability of the bankrnpt was discharged under Bankruptcy 
Act, § 17 (Comp. St. § fifiOl), if tho brench of marriage promise was not 
accompanied by séduction, yet under section lia fComp. St. § 9595) the 
bankruptcy court cannot restrain the supplemental proceedings in tlie 
state court, and the qiiestion whethcr the liability was discharged must 
be adjudicated by that tribunal. 

In Bankruptcy. In the matter of the bankruptcy of Albert Franklin 
Madden. On rule to show cause why an order permanently restrain- 
ing supplementary proceedings in the state court should not be grant- 
ed. Rule dismissed. 

Nicholas F. Perrotty and David Bobker, both of Newark, N. J., for 
bankrupt. 

Riker & Riker, of Newark, N. J., for Dorothy B. Curten. 

DAVIS, District Judge. The bankrupt is before this court seeking 
an order restraining Dorothy B. Curten from continuing supplemen- 
tary proceedings in the state court on the ground khat his discharge 
in bankruptcy released him from the liability on which the state court 
Ijroceedings are based. Suit was instituted against the bankrupt in 
the state court by the said Dorothy B. Curten for breach of promise 
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of marriage, on which judgment was secured against him, whereupon 
he filed on July 5, 1918, a voluntary pétition in bankruptcy in this 
court. He was adjudicated a bankrupt on the same day. The bank- 
rupt was discharged on November 25, 1918. His esta te in bankruptcy 
bas been administered, and the trustée was discharged on October 31, 
1918. Miss Curten instituted supplementary proceedings in the state 
court, seeking to discover property of the bankrupt, who has applied 
to this court for a restraining order as aforesaid. 

Section 17 of the Bankruptcy Act of 1898 (Act July 1, 1898, c. 541, 
30 Stat. 550 [Comp. St. § 9601]) provides that: 

"A dischargo in bankruptcy shall release a bankrupt from ail of his prov- 
able debts, except such as * * * are liabilities for breach cl promise of 
marriage accompanied by séduction." 

The complaint alleged simple breach of promise of marriage, with- 
out averring séduction. The bankrupt did net défend the case, and 
judgment was entered by default. On assessment of damages, the 
plaintiff testified that the breach of promise was accompanied by sé- 
duction. This was denied by the bankrupt, and the jury assessed the 
damages, without finding in terras whether or not there was séduction. 
Under thèse facts, the bankrupt contends that his discharge in bank- 
ruptcy released him from liabilïty for the said judgment, and that he 
should not be subjected to supplementary proceedings in the state 
court. 

Section lia of the Bankruptcy Act (Comp. St. § 9595) provides 
that : 

"A suit wMch is founded upon a claim from which a discharge would be a 
release, and which is pending against a person at the tlme of the filing of a 
pétition against him, shall be stayed until after an adjudication or the dis- 
missal of the pétition ; if such person is adjudged a bankrupt, such action 
may be further stayed until twelve months after the date of such adjudica- 
tion, or, if within that time such person applies for a dist-harge, then until the 
question of such discharge is determined." 

The bankrupt in this case having been discharged on November 
25, 1918, the question is whether or not an order restraining further 
action in the supplementary proceedings in the state court should be 
made by this court. If such order is made before the discharge of the 
bankrupt, the manifest intention of section lia of the act, above quot- 
ed, is that it shall not be continued after the discharge. In re Flanders 
(D. C.) 10 Am. Bankr. Rep. 379, 121 Fed. 936. If such order has not 
been made by the bankruptcy court before the discharge of the bank- 
rupt, it should not be made thereafter. In the case of In re Burke, 
19 Am. Bankr. Rep. 51, 155 Fed. 703, cited by counsel for the bankrupt, 
Judge Chatfield decided that the bankrupt had the "right to bave pro- 
ceedings in a state court action, brought upon a claim provable and 
dischargeable in bankruptcy, stayed, and to bave the matter disposed 
of in the bankruptcy proceedings," but application was made in that 
case before the bankrupt's discharge and while his estate in bankrupt- 
cy was being administered. 

In this case, the estate in bankruptcy has been administered, and the 
bankrupt discharged. The bankrupt has the right to bave determined 
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whether or not his discharge in bankruptcy released him f rom the 
judgment secured against him in the breach of promise proceedings, 
but that question must now be determined in the state court, in which 
the judgment was secured and where the supplementary proceedings 
were instituted. The discharge of the bankrupt terminated the ju- 
risdiction over the bankrupt of this court, which no longer has any right 
to interfère with proceedings in the state court. If the breach of 
promise of marriage was accompanied by séduction, the discharge in 
bankruptcy did not release the Isankrupt from Hability on said judg- 
ment; if it was not accompanied by séduction, his discharge did re- 
lease him from the Hability, and the supplementary proceedings should 
be dismissed. Thèse, however, are questions for the détermination of 
the state court, to whose attention, by appropriate proceedings, the 
bankrupt should bring the fact of his discharge in bankruptcy and ask 
for the relief to which he may feel he is entitled. 
Restraint is therefore denied, and the rule dismissed. 



ROBERTS V. UNDERWOOD TYPEWRITER CO. 
(District Court, D. New Jersey. May 13, 1919.) 

1. Removal of Causes <S=>57 — Sepahable Contadveesy — Détermination 

WiTHOTTT All Parties. 

For a nonresident défendant to remove a cause from the state to tlie 
fédéral court under Judicial Code, § 28 (Comp. St. § 1010), on the ground 
that there Is a separable controversy, It must appear that there is a 
separahle and distinct controversy between the moviiig party and Its 
adversary, which can be fully determined and complète relief afforded as 
to the separate cause of action without the présence of others originally 
made parties. 

2. Removal of Causes <®=361 — Right to Removal — Complaint. 

In determining whether a sepai'able controversy exists, which is remov- 
able by a nonresident défendant from llie state to a fédéral court pursu- 
ant to Judicial Code, § 28 (Comp. St. § 1010), the plalntiff's complaint 
governs. 

3. Removal of Causes <s=361 — Separable Controversy — Complaint. 

The complaint in an action begun in the New Jei-sey state court against 
a New Jersey corporation and a Delaware corporation which had as- 
' sumed the contracts, etc., of the New Jersey corporation, lield to show 
the existence of a separable controversy between plalntlff and tho Dela- 
ware corporation ; It appearing that the rights of the plalntlff against 
the New Jersey corporation were based on an express contract, while 
those against the Delaware corporation arose out of otlier transactions, 
and were implied by Its assumption of the New Jersey corporatlon's obli- 
gations. 

At Law. Action by Lyman R. Roberts against the Underwood 
Typewriter Company, a corporation of Delaware, and others, which 
was begun in the Suprême Court of New Jersey, but was removed by 
the named défendant to the fédéral court on the ground there was a 
separable controversy. On motion to remand. Motion denied. 

Reed & Reynolds, of Newark, N. J., for plaintiff. 

Pitney, Hardin & Skinner, of Newark, N. J., for défendant. 

<g;:3For other cases see same topic & KBY-NUMBER iii ail Key-Numbered Digests & Indexe» 
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RElyLSTAB, District Judge. On the application of the Underwood 
Typewriter Company, a corporation of Delaware (hereinafter called 
the Delaware company), a suit brought against it and tvvo other de- 
fendants by Lyman R. Roberts, in the Suprême Court of New Jersey, 
to recover the sum of $250,000 damages, was removed into this court 
on theground that there was a separable controversy between it and the 
plaintiff. The plaintiff moves to remand the cause to the state court. 
He and the Underwood Typewriter Company of New Jersey (herein- 
after called the New Jersey company), one of the other défendants, are 
citizens and résidents of New Jersey, and the remaining défendant, 
Charles L. Davis, is a citizen and résident of the state of Illinois. No 
relief is prayed against Davis; he being made a party défendant for 
the reason that he declined to be joined as a coplaintiff. 

[1] The plaintiff contends that "the allégations of the complaint 
show a joint contractual obligation upon both companies and the joint 
breach by both companies," and the sole question on this motion is 
whether there is a separable controversy between the plaintiff and the 
Delaware company, within the meaning of section 28 of the Judicial 
Code (Act March 3, 1911, c. 231, 36 Stat. 1094 [Comp. St. § 1010]). 
This section, so far as pertinent, provides that — 

"When in any suit * * * tliere sliall be a controversy wliieh is wliolly 
between citizens of différent States, and wliich can he fully detennined as be- 
tween tliem, ttien eltiier one or more of the défendants actually interested in 
sucli controversy may remove said suit into tlie District Court of tlie United 
States for the proper district." 

"To ascertain the reinovability of a cause on the ground of the existence 
of a separable controversy, thèse tests are establislied : (1) There must be a 
sei^arable and distinct controversy lietween tlie reinoving party and his adver- 
sary which can be fully deterniined as between tliein ; and (2) the whole sub- 
.iect-matter must be capable of being so deterniined and complète relief af- 
forded as to the separate cause of action witliout the présence of others origi- 
nally made parties to the suit." Moloney v. Cresslor (C. C. A. T) 210 F. 104, 
126 C. C. A. 618. 

[2, 3] The plaintiff 's complaint, which on this motion controls (Bar- 
ney v. Latham, 103 U. S. 205, 26 L,. Ed. 514), in substance, and so far 
as pertinent to the cause of action sued upon, allèges that on or about 
April 3, 1908, the New Jersey company entered into a written agree- 
ment with the plaintiff and the défendant Davis (a copy whereof is an- 
nexed to and made a part of the complaint), whereby the New Jerigey 
company agreed to manufacture a certain patented machine on a roy- 
alty and to use its best efforts to promote the sales thereof ; that sub- 
sequently, after the acceptance by the New Jersey company of a model 
of such machine, plaintiff, at the request of both défendant corpora- 
tions, made therein certain changes which were accepted by both com- 
panies ; that on or about March 1, 1910, the Delaware company ac- 
quired the entire capital stock and assets of the New Jersey coinpany 
and assumed ail its obligations and liabilities, including the rights and 
obligations arising out of the viritten agreement ; that both of the cor- 
porate défendants failed "to do and perform the things which they and 
each of them became obligated to do and perform under and by virtue 
of said agreement," but that on the contrary they had each— 
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"formed an alliance witli a manufacturor of a competlng machine under 
wliicli tliey liave advised prospective purchasers oi! machines covered by said 
agreement, to purcliase such competing maclùue, and they and each of them 
liave takeu niany other steps and hâve committed niany otlier aots to pre- 
vent the marketing; and promotion of saleK of said mac-liines, thereby de- 
prlvini; plainlifC of the large amoinits of royalties whicli othervi'ise would 
liave accrued and hâve been due to hini under and by vlrtue of said agree- 
ment." 

What liability the Delaware company incurred by reason of its re- 
quest for changes in the machines and acceptance thereof is not stated, 
and, as it was not a i)arty to the agreement referred to, any liabiUty 
arising from such request and acceptance rests solely on its individual 
action in that behalf. If the Delaware Company incurred any habihty 
to the plaintiflf from its alleged assumption of the New Jersey com- 
pany's obhgations arising from the written agreement referred to, that, 
too, springs out of and rests solely on its individual undertaking. 

The allégation that the défendant companies had each entered into an 
dlliance with manufacturers of competing machines, etc., by means of 
which plaintiiï has been deprived of royalties which otherwise would 
Jiave accrued to him under said agreement, does not charge a joint Ha- 
bihty ; at best it allèges only that each committed a wrong against the 
'ilaintifif, and that each are liable for the damages accruing to the plain- 
liff by reason of their respective individual acts in that particular. The 
liability charged against the New Jersey company is based on its failure 
to perform its written agreement with the plaintifï; that against the 
Delaware company grows out of its acquisition of the New Jersey com- 
pany's capital stock and assets, and is based on its assumption of that 
company's obligations including those arising out of the written agree- 
ment. In brief, the complaint charges that both companies are liable 
to the plaintiiï in damages. 

As to the New Jersey company, it is the breach of an express con- 
tract made by it with the plaintifï; while, as to the Delaware company, 
it is the breach of an obligation not based upon any express agreement 
made by it with the plaintifï, but arising by implication in his f avor by 
reason of its assumption of the New Jersey company's obligations and 
of certain of its acts in relation to the subject-matter of the contract 
made by the plaintifï with the New Jersey company. The liability of 
the défendants to respond in damages does not arise out of a "joint 
contractual obligation" as contended by plaintifï, but out of acts having 
no common origin and which furnish separate causes of action based 
on différent rights. Breaches of contract or duties, thus founded, pré- 
sent separate and distinct controversies. Neither pi thèse companies 
is a necessary or indispensable party to the full détermination of the 
controversy between the plaintiff and the other company, or' for en- 
forcing any judgment which he might recover against either, and as the 
other jurisdictional facts necessary to give this court cognizance of the 
controversy between the plaintiff and the Delaware company are prés- 
ent, that controversy was properly removed hère. Geer v. Mathieson 
Alkali Works, 190 U. S. 428, 432, 23 Sup. Ct. 807, 47 L. Ed. 1122 (and 
cases cited) ; Mecke v. Valleytown Minerai Co. (C. C.) 89 Fed. 209, 
affirmed (C. C. A. 4) 93 Fed. 697, 35 C. C. A. 151; lowa Lillooet C. 
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Min. Co. V. Bliss (C. C. N. D. la.) 144 Fed. 446; Chase v. Beech Creek 
R. Co. (C. C. W. D. Pa.) 144 Fed. 571 ; Manuf acturers' Commercial 
Co. V. Brown Alaska Co. (C. C. S. D. N. Y.) 48 Fed. 308 ; Stimson v. 
United Wrapping Co. (C. C. W. D. N, Y.) 156 Fed. 298; Hough v. 
Société Electrique Westinghouse de Russie (D. C. S. D. N. Y.) 232 
Fed. 635 ; English v. Suprême Conclave, I. O. of H. (D. C. N. J.) 
235 Fed. 630. 

The motion to remand is therefore denied. 



THE A^GO. 
(District Court, S. D. New York. April 5, 1910.) 

1. Shipping <S=547 — Chartbrs — Construction — Whaufage. 

Under a clause of a charter party requirlng the ship to deliver her cargo 
alongslde any wharf or pier designated by charterer, slie canuot be re- 
quired to pay wharfage for use of a designated pier after her cargo has 
been discharged thereon. 

2. Shipping ©=47 — Oharïebs — Construction— "Port Charges." 

Under a charter party requiring the charterer to pay expense of dis- 
eharging, and tlie ship to pay ail port charges as customary, and to dé- 
lirer the cargo alongside any wharf or pier designated by charterer, port 
charges for which the ship is liable include the cost of her berth whlle 
discharging, although alongslde a private pier, but not the charge for use 
of the pier for roeeiving the cargo. 

[Ed. Note.— For other définitions, see Words and Phrases, Port Charges.] 

In Admiralty. L,ihel in rem against the steamship Vigo. Decree 
for libelant. 

This is a suit in rein against the steamer for breach of a provision in the 
charter party entered into on the 24th day of March, 1917. The charter par- 
ty was for a voyage from Palamo, Spain, to the port of New Yorlc and the 
libelant, who was the charterer, paid a bill for wharfage at Stapleton Pier, 
Staten Island, for a period of 6 days, during which the Vigo was discharged 
and her cargo lay on the pier. The total amount paid by the libelant was 
$729. The ship bccupied only one day in discharging, and the remaining 
part of the charges were for the use of the pier while the cargo remained 
there. 

The charter party contained the followlng clauses: The ship shall "de- 
liver the same [cargo] alongslde any craft, steamer, floating dépôt, wharf 
or pier as ordered by the charterer." Again: "Expenses for loading and 
unloading shall be at charterer's expense." Again: "Steamer to pay ail 
port charges and pilotage oh ship at ports of loading and discharge as cus- 
tomary." The libelant contended that the ship should pay the whole blll 
for wharfage. 

Haight, Sandford & Smith, of New York City, for libelant. 
Kirlin, ,Woolsey & Hickox, of Newr York City, for claimant 

. IvEARNED HAN'D, District Judge. [1] Under the clause which 
requires the ship to deliver the cargo alongside any wharf or pier, 
the ship's obligation terniinated as soon as the cargo was landed upon 
the wharf. In no aspect can any wharfage charged thereafter be on 
the ship's account and the maximum which the libelant can recover 

<3=»For other cases 'see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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would therefore be one day's wharf âge, $115, together with the light- 
ing charges, $20, for the night in question. 

[2] The only question which remains is whether thèse are proper 
charges against the charterer or the ship. Both parties agrée that 
without any other stipulation in the charter party wharfage is a 
proper charge against the ship, and the undisputed testimony hère is 
that such is the universal custom of the port. Two clauses alone 
control the liability. The first is, "Expenses for loading and unload- 
ing ship at charterer's expense;" and the second, "Steamer to pay 
ail port charges and pilotage on ship at ports of loading and dis- 
charge as is customary." If this be a "port charge," it would be on 
the ship's account, in spite of the first clause, because to give both 
clauses complète efl^ect the first ought to be interpreted as meaning 
expenses for loading and unloading other than "port charges." Now, 
that phrase appears to me to cover such dues as are imposed upon the 
ship for the privilège of entering the port and remaining at those 
berths, to which the charterer may lawfully direct her to repair, till 
the completion of the charter party. Obviously, it would include any 
charges for entering the limits of the port, and if the charterer elected 
to discharge hy lighters it would include ail charges for a berth upon 
a public anchorage, if there were any such. Similarly, if the char- 
terer ordered her to a public wharf, for lying at which there was a 
charge, she must bear that, too. If, however, as in this case, he 
lawfully orders her to a private wharf, the cost of her berth appears 
to me to be the same thing. It is the cost of her présence in the port, 
collected, it is true, not by public authorities, but by those who hâve 
the right from those authorities to ofFer such berths to vessels in the 
port. In so far, therefore, as the change represents only the cost of 
the berth, as distinct from the use of the wharf to discharge the 
cargo, I am clear that it is a "port charge." 

The "expenses for loading and unloading" are distinguishable. 
Normally, the ship under a charter like this must discharge over her 
rail, and the charterer must accept delivery from the ship's tackles, 
for that is a delivery "alongside" which the ship undertakes, and ail 
that she undertakes. In this charter party thèse rights are varied, in 
that the charterer agreed to pay for the discharge, using the ship's 
tackles and winches ; but that clause only covers, I think, the actual 
movement of the cargo from the holds to the wharf. Whatever that 
cost, the charterer must pay it, just as he must pay for the réception 
of the cargo and its storage on the wharf. The expenses of discharge 
do not, however, cover the cost of the ship's berth, because her berth 
is not necessarily connected with her discharge. For example, it 
might be necessary to secure a berth before she could discharge at ail. 

In principle the ship should bear only so much of the wharfage 
during her discharge as is attributable to her berth; the charterer, the 
balance. This is by no means a fictitious distinction, for there are 
différent charges actually made in the port of New York for thèse 
privilèges. It appears to me that under a charter such as this the 
différence should be obser\'ed when the custom of the port makes such 
a distinction. I hold, therefore, that the ship is chargeable only with 
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the customary berthing charge for one day, but not with se much more, 
though included in one sum, as is charged for berthing, together with 
the use of the wharf to receive the cargo for the same time. This 
second élément is certainly no more chargeable to the ship than the 
hire of lighters, were the discharge by lighters. It also foUows that 
the charge for Hghts is on charterer's account. 

The only case in point to which I hâve been referred is a judgment 
of Lord Sumner (while Hamilton, J.), in Societa Anonima, etc., v. 
Hamburg, etc., Gesellschafft, 17 Com. Cas. 216, with which my dé- 
cision accords, though it must be conceded that the case is not strictly 
in point hère. There the charter contained the following clause: 

"The charterer paying ail dues and duties on the cargo, and tlie steamer 
ail port charges, pilotage, etc., as is customary." 

Hamilton, J., thought that thèse two alternatives were exhaustive, 
and that the charges in question must be either dues and duties on 
the cargo or port charges. The charterer wished to throw upon the 
ship the dues at the port of discharge for the use of the quays and 
for dredging and clearing away obstructions from the port. Appar- 
ently thèse charges were of a semiofïîcial character, and I own that it 
is hard to see how they could in any event hâve been held to be "dues 
and duties on the cargo." The force of the case for this purpose is 
therefore much broken hy the exhaustive character of alternatives in 
the charter, yet I think it none the less has some force hère, especially 
in view of the very high authority of ail judgments by Lord Sumner. 

The libelant may therefore take a decree as indicated above, but 
without costs. 



UNITED STATES v. BRAGG. 

(District Court, E. D. Pennsylvania. May 28, 1919.) 

No. 5336. 

Aliens ©==62 — Naturalization — Interruption op Résidence. 

A British subject, who eniigrated to the United States in 1879, and In 
1908 took. up his résidence In Pennsylvania, where he lived until July, 1911, 
when he went abroad to England on business, intending to return, but was 
delayed, and did not return until October 22, 1916, from which date he was 
physically résident in Pennsylvania until hearing, on June 15, 1917, ot 
pétition tiy tlie United States to caucel his certiflcate of cltlzenship, had 
not complled with General Naturalisation Act June 29, 1906, § 4, par. 4 
(Comp. St. § 4352), requiring continuons résidence within the country at 
least five years and within the state at least one year immcdiately pre- 
ceding date of application. 

Pétition by the United States for cancellation of the certificate of 
citizenship issued to George James Bragg. Certificate ordered can- 
celed without préjudice. 

Francis Fisher Kane, U. S. Atty., of Philadélphia, Pa. 
Robert S. Shaw, of Philadélphia, Pa., for défendant. 

igs^sFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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THOMPSON, District Judge. The respondent on March 9, 1917, 
made and filed his pétition for naturalization under the provisions 
of section 3 of the Act of June 25, 1910 (c. 401, 36 St. at 830 [Comp. 
St. § 4352]) and on June 15, 1917, after hearing the applicant and 
his vouchers in open court, it was ordered that he be admitted, and 
upon taking the required oath a certificate of citizenship was issued 
to him. 

A pétition on behalf of the United States was presented and filed 
December 21, 1917, praying for cancellation of the certificate of 
citizenship, upon the ground that it was illegally procured, in that, 
inter alia, the respondent had not resided continuously within the 
United States five years, nor within the state of Pennsylvania one 
year at least, immediately preceding the date of his application. The 
facts appearing on the record, f rom the pétition to cancel and answer 
thereto, and f rom the testimony taken at the hearing are as f oUows : 

The respondent was born in London, England, November 22, 
1859, and was a British subject. He emigrated to the United States, 
and arrived at Détroit, Mich., on October 16, 1879. He was in- 
formed that, on account of his having arrived while a minor, he 
thereby after five years' résidence became a citizen of the United 
States. On January 30, 1908, he took up his résidence in the state of 
Pennsylvania. He continued to believe himself a citizen until Oc- 
tober, 1909, when he was fîrst apprised that his impression was er- 
roneous. Up until that date, by reason of such belief, he had always 
acted as and exercised the rights and duties of a citizen. He there- 
after continued to maintain a résidence and place of abode for him- 
self and family in the state of Pennsylvania, and, until July, 1911, 
was physically résident in the city of Philadelphia with his family. 
During July, 1911, he went abroad on business in connection with 
promoting and organizing a corporation in England. After his ar- 
rivai in England, he had a bona fide intention of returning in a few 
months to his home in Philadelphia, and that intention continued 
throughout his sojourn abroad, but there were delays in the accom- 
pHshment of the purpose for which he went abroad, and, as a resuit, 
he did not return to Philadelphia until October 22, 1916. From Oc- 
tober 22, 1916, he was physically résident in the state of Pennsylvania. 
At the time of the hearing on June 15, 1917, he was employed in 
the Frankford Arsenal in expert inspection of munitions of war 
for the United States. 

In his pétition for admission he averred that he had resided within 
the United States since October 16, 1879, and in the state of Penn- 
sylvania continuously next preceding the date of his pétition since the 
30th day of January, 1908, except from July, 1911, to October 22, 
1916, being abroad on business. The verifying affidavits of his two 
witnesses were similar in effect. 

It is not denied on behalf of the United States that the respondent 
belonged "to the class of persons authorized and qualified under ex- 
isting law to become a citizen of the United States," nor that he 
"resided constantly in the United States during a period of five years 
next preceding May 1, 1910." 
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It is not necessary to décide whether the respondent met the re- 
quirements of the act in making a showing satisfactory to the court 
of the things to be done which may be accepted in heu of a déclara- 
tion of intention, unless the requirement that he had "been for a period 
of more than five years entitled upon proper proceedings to be nat- 
urahzed" has been met. That language refers to the five years prior 
to the hearing, as was held by Judge Dickinson in Re Ross (D. C.) 
223 Fed. 366. To be entitled to be naturalized, "such applicant for 
naturalization shall comply in ail other respects with tlie law relative 
to the issuance of final papers of naturalization to aliens." In view 
of his physical absence from the United States from July, 1911, to 
October 22, 1916, it must be determined vv^hether he is barred by 
failure to comply with the provisions of the law as to résidence. 

The f ourth paragraph of section 4 of the General Naturalization 
Act of June 29, 1906, c. 3592, 34 Stat. 596 (Comp. St. § 4352) re- 
quires that the alien must' hâve resided continuously within the Unit- 
ed States at least five years, and within the state at least one 
year, immediately preceding the date of his application. It is 
clear that the law as to résidence contained in the act of 1906 
applies to the admission of aliens under the amendment of 
section 2 of that act by section 3 of the act of June 25, 1910, 
for it is a "law relative to the issuance of final papers to aliens," 
so that the continuity of the résidence must be measured by the same 
rules in one case as in the other. No hard and fast rule has been 
laid down by which to measure the length of time during which an 
applicant may be absent either on business, pleasure, or family af- 
fairs without interrupting the continuity of résidence intended. It 
has never been held, so far as I am aware, that the word "continu- 
ously" is used as requiring the applicant to remain at ail times physi- 
cally within the jurisdiction; but the circumstances in each case must 
be taken into considération to détermine whether the continuity of 
résidence is so substantially interrupted as to altogether négative the 
idea conveyed by the language of the act. The respondent without 
doubt in good faith intended, within such period of time after going 
abrôad as would probably hâve been held not to break the continuity 
of his résidence, to return and continue his domicile in the state of 
Pennsylvania and city of Philadelphia, where his family resided and 
his home was established. He was, however, a free agent, and if he 
intended to predicate an application for naturalization upon a rési- 
dence for five years prior thereto, the choice was open to him, when 
he realized that the time was lengthening, of either abandoning the 
business which took him abroad and returning to the United States, 
or abandoning his claim of continiious résidence in the United States 
during the five-year period and remaining abroad for the transaction 
of his business. He chose the latter alternative, and, whatever his 
intention of returning was, he was physically absent for four years 
and seven months of the five-year period required for résidence in 
the United States, and for seven months of the one-year period re- 
quired for résidence in Pennsylvania. 
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I am unable to see, therefore, that it can be held, without doing 
violence to the requirements of the act as to résidence prior to appli- 
cation, that he did not lose his right to naturalization upon the ap- 
plication under considération. 

It is concluded, therefore, that the pétition for citizenship should 
not hâve been granted, and it is ordered that the certificate be can- 
celed without préjudice. 



COLEMAN et al. v. SHOKTSVILLE WflEEL CO. 

(District Court, W. D. New York. February 21, 1919.) 

No. 121. 

1. Banks and Banking <S=5llG(4) — Représentation of Bank by Officers — 

Notice to Officers. 

Knowledge obtained by an offlcer of a bank as an individual, and not 
as an offlcer of the bank, cannot be iniputed to the bank, or permltted to 
operate to its pre.iudlce. 

2. BiLLs AND Notes <S=369 — Discount of Note — Rights Against Makee and 

Indorser. 

A bank, holding the note of a custoraer for valuable considération, is 
iiot bound by an arrangement between the niaker and indorser as to its 
payment, of whlch the bank had no knowledge. 

3. BiLLS and Notes (g=>360 — Discount of Note — Effect of Renewai,. 

The rights of a bank upon a renewal note cannot be affected by knowl- 
edge whlch it obtained after it acquired the original note for value and 
prior to tlie renewal. 

In Equity. Suit by Richard H. Coleman and Joseph S. Coleman, 
copartners as the Columbia Singletree Company, against the Shorts- 
ville Wheel Company. On motion to confirm report of spécial master. 

James McCall, of Bath, N. Y., for Bank of Avoca. 
Willis C. Ellis, of Shortsville, N. Y., for receivers. 

HAZEL, District Judge. On June 2, 1913, the Bank of Avoca 
discounted a promissory note for $3,500, payable three months after 
date, given by the Shortsville Wheel Company to the Avoca Wheel 
Company. At maturity a partial payment was made and a renewal 
note given. On September 2, 1914, there was due on the indebtedness 
$3,045.74, and the Shortsville Wheel Company then gave a renewal 
note, payable in three months and indorsed by the Avoca Wheel 
Company, to secure the debt. Meanwhile receivers were appointed 
for the Shortsville Wheel Company, with whom claims were there- 
after filed on the indebtedness in question. Payment of a dividend 
on the debt was refused by the receivers, because of th' existence of 
an agreement between the Avoca Wheel Company, the indorser of the 
original and renewal notes, and the Shortsville Wheel Company, the 
maker, that each should pay one-half of the original indebtedness 
when it became due, of which the Bank of Avoca was aware, and in 
conséquence of which it could not legally collect a dividend on the 

<S=3Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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full amount unpaid. The spécial master found that the bank had 
no knowledge of the existence of the agreement in question at the 
time the original note was discounted, but that its cashier afterwards 
acquired such knowledge just before the last renewal note was made 
and delivered. 

[1] The question of liability of the receivers for dividends on 
the full amount of the note is presented as a matter of law. In my 
opinion, in order to make the bank a party to the existing arrangement 
between the maker and indorser of the note, the bank must hâve 
had actual notice thereof and hâve given the discount pursuant there- 
to. Although the évidence shows that at the time of discounting 
the original note several directors of the Avoca Wheel Company were 
also directors of the Bank of Avoca, it is well settled by décisions 
of the highest courts of this state that knowledge derived by an of- 
ficer of a bank as an individual, and not as an officer of the bank, can- 
not be imputed to the bank or permitted to operate to its préjudice. 
C. N. Bank v. Clark et al., 139 N. Y. 307, 34 N. E. 908, 36 Am. St. 
Rep. 705. 

[2, 3] It has never been supposed that a bank holding the note of a 
customer for valuable considération would be bound by an arrange- 
ment between the maker and indorser of the note regarding the 
method of payment. Where that is the intention, it is necessary to 
include the arrangement as to liability and method of payment in 
the note, or, at least, unequivocally to apprise the officers of the bank 
of it. See 8 Corpus Juris, 508, 742. And in my opinion it makes no 
différence that the cashier of the bank had information regarding 
the existing arrangement between maker and indorser at the time of 
the renewal of the original note, which was in no sensé an extinguish- 
ment of the original indebtedness, but merely a postponement of pay- 
ment. I think, in the circumstances, that the bank was entitled to 
the same rights and remédies that it had on the original note. Jag- 
ger Iron Co. v. Walker, 76 N. Y. 521. Aside from this, the liability 
of the Shortsville Wheel Company would seem to be determinable 
under the Negotiable Instrument Law of the state of New York 
(Consol. Laws, c. 38), regardless of the agreement in question, since 
imder section 55 of that law a person lending bis name as an accom- 
modation indorser of a note becomes liable to a holder thereof for 
value, even though the latter knew the person to be an accommoda- 
tion signer. By analogy this principle is not inapposite to the prés- 
ent situation. 

Whatever rights eventuated to the receivers from the agreement 
are believed to be enforceable by action against the Avoca Wheel 
Company for contribution. It follows that the receivers are required 
to pay full dividends to the Bank of Avoca, with interest on dividends 
withheld, together with the fées of the spécial master. 

So ordered. 
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FIRST NAT. BANK OF FAIRBANKS v. NOYES. 

(Circuit Court of Appeals, Niiith Circuit. May 12, 1919.) 

No. ;î142. 

1. EsTOPrEL <g=388(2) — Equitable Estoppel — Wiiat Cosrtitutes. 

ïhat a direetor of a national bank slgned his naine to reports to tlie 
Comptroller of the Currency, representing liranclips nialntained by the 
bank to be separate institutions, hcUI. as the bank knew ail the facts in 
relation tlicreto, and did not act to its détriment in reliance on the re- 
jiorts, not to estop the direetor from asserting, in a suit by the bank to 
recover agalnst him because of excessive loans to a braucli, that such 
branches were part of the bank itself. 

2. Banks and Bakking ©=253 — Brancii Banks — Wiiat Are. 

In an action by a national bank agalnst a former direetor to recover on 
account of excessive loans to alleged se]3arate institutions, etc., held, that 
such institutions were branches maintalned by the bank to purchase gold 
dust, so statenients to the Comptroller showiiig the condition of accounts 
between the bank and brancTies were not notiee to the direetor of loans 
to the branches, or of loans made to borrowers under authority of the 
bank. 

3. Ba?<ks and Bankinq iS=:3253 — Directors — Liaiîility. 

A direetor of a national bank, wh<j was not faniiliar with banking busi- 
ness, held not négligent because he did not examine into advances made by 
the bank to branches which It maintalned. and no recovery can be had on 
ground of excessive loans by the ))ranches, where the président and ma- 
jority stockliolder of the bank represented ail sums sent to the branche.s 
were for purchase of gold dust. 

4. Banks and Banking iS=>25.'i — Directors — Liauility — Dividends. 

In an action by a national bank agalnst a former direetor to recover, on 
the tbeory that a dividend had improperly beon declared, held, that the 
déclaration of the dividend, which was at the suggestion of the Comp- 
troller of the Currency to wlnd up branches of the bank, was not improper, 
and no liabllity coukl be predicated thereon, as practically the whole of the 
dividend was imniediately transfcrred to the bank by the stockholders. 

5. Banks and Banking (g=:3253 — Directors — Liability. 

AVhere a national bank seoïks to reco\-er against a direetor for a loss 
resulting from the director's violation of a duty imposed by Ihe Na- 
tional Banking Act, pi'oof of soniething more thaii négligence is required, 
and there must be proof that the violation was in effect intentional. 

6. Banks and Banking ig=o253 — Directors — Liability. 

Directors of a national bank owe a conunon-law duty to exercise ordi- 
nary care and prudence in the administration of the affairs of the bank, 
and they should not be shielded from liability for want of knowledge of 
wrongdoing, if that ignorance is the resuit of gross Inattention ; but 
they cannot be held responsible for the wrongful uct of other directors, 
nor to intlmately know to whom crédits are given. 

7. Banks and Banking <@33254 — Directors — Liability. 

In an action by a national banl;: against a direetor to recover for vari- 
ons losses, including improper extension of crédits, claimed to hâve re- 
snlted from the director's neglect, évidence hcUl insuflicient to show that 
the direetor was liable, either at common law or under the National 
Banking Act. 

Appeal from the District Court of the United States for the Fourth 
Division of the Territory of Alaska; Charles E. Bunnell, Judge. 

GcroFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
2.57 F.— 38 
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Suit by the First National Bank of Fairbanks against F. G. Noyés. 
From a decree for défendant, complainant appeals. Afftrmed. 

The appellant, a national banking association of Fairbanks, Alaska, 
brought suit against the appellee, who had been one of the directors of the 
bank diiring the period between September 9, 1907, and March 5, 1909, on Hve 
causes of action, the first of vvhich was to recover the suin of ?25,722.27 as 
damages sustained by the appellant on account of an excessive loan made 
in violation of the provisions of the National Banking Act by the directors 
of the bank to what was then known as the "S. A. Bonnifield Bank." The 
second was to recover from the appellee $5,627.93 damages sustained by the 
appellant by the act of the appellee and other directors in declaring a divi- 
dend in violation of the provisions of said act, and thereby appropriating 
the same to their own use. The third was to recover the sum of $7,168.22 
as damages on account of an excessive loan, made in violation of the provi- 
sions of the act, to what was known as the "Bank of Cleary." The fourth 
and flfth were to recover the sums of $5,100 and $7,800 damages sustained on 
account of excessive U^ans made in violation of the provisions of the act to 
John W. Corson and Théo. Witte, respectively. The appellee in bis answer de- 
nied any violation on bis part of any of the provisions of the act respecting 
excessive loans or illégal dividends, and alleged that the S. A. Bonnifield 
Bank and the Bank of Cleary were not separate and distinct banks, but were 
only branches of the appellant, belonging to and a part of It. 

On the pleadings and the évidence the court made substantially the fol- 
lowing findings of fact: 

That the capital stock of the bank is $50,000, consisting of 500 shares, of 
which the appellee, during the period while he was a director, owned 10 
shares, and that at that time Samuel A. Bonnifield, the président, and F. G. 
Manley, a director, owned practically ail of the stock of the corporation. 
That from April 29, 1907, to October 15, 1909, tho said Bonnifield malntalned 
and carrled on a banking business on Dôme Creek, Alaska, under the name 
of the S. A. Bonnifield Bank, and from April 5, 1906, untll February 13, 1909, 
he maintained and earried on, on Cleary Creek, Alaska, another banking 
business under the name of the Bank of Cleary. That thèse banking in- 
stitutions were separate institutions from the First National Bank, and were 
establlshed before the appellee beeame a director. That the appellee was 
not a banker, and he believed that the Bank of Cleary and S. A. Bonnifield 
Bank were part of the First National Bank, and was not guilty of négligence, 
or of any culpable intent, in believing that thèse so-called banks were not 
borrowers of the funds of the appellant, but held those funds subject to the 
control and disposai of the appellant, as if said funds had been held at the 
place of business of the appellant. That loans were made to Manley in ex- 
cess of the amount permitted by law, to the knowledge of said Bonnifield 
and Manley, but without the knowledge, consent, or acquiescence of the ap- 
pellee, and no loss resulted to the appellant from said loans. 

That the so-called S. A. Bonnifield Bank and the so-called Bank of Cleary 
were establlshed by Bonnifield for the purpose mainly of purchasing and 
collecting gold dust from the miners in the vicinity thereof, and for the use 
and beneflt solely of the appellant, and Bonnifield thereafter caused to be 
transferred and kept on the books of the Dôme Creek and Cleary offices 
doubtful debts and excessive loans of the appellant, and drew checks upon 
his account in those olHces without having any funds to his crédit, ail of 
which was done without the knowledge, participation, or assent of the ap- 
pellant, who believed that those two ofilces were used only for purchasing 
and collecting gold dust, and for the accommodation of the miners. That 
in the latter part of August, 1908, the appellee learned that thèse oflîces were 
irregular, and not permitted by law, and thereafter he and Hurley, the 
cashier, did ail in their power to close said offices, untll they were flnally 
closed. That the loan register of the appellant shows no entry of loans or 
discounts for those offices, nor does the interest account of the appellant 
show that any interest was ever charged to those offices for moneys sent 
thereto, That the accounts between said offices and the appellant were open 
aceounts, changed from day to day, by reason of entrles of crédits and débits 
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caused by accounts transferred, and cash sent by tlie appellant to those In- 
stitutions, and gold dust sent back (herefrom to the appellant, and the same 
accounts retransferred from sald ofBces to the appellant, and by tlie cash- 
ing of ehecks by the three offices, oue for the other. 

That the crédit givcn by the appellant on its books to the so-called Bonni- 
field Bank on August 18, 1908, for !f39,5G.'?.12, being the amount of the Tanana 
Commercial Company account, was given without the kuowledge, participa- 
tion, or assent of the appellee, and was given by Hurley, the cnshier of ap- 
pellant, for the purpose of winding up and closing the affairs of the Bonni- 
fleld Bank, in conse(iuence of directions received from the Comptroller of the 
Currency. That said account belonged to and was the property of the appel- 
lant, and the purpose of the cashier in maklng said crédit entries was to 
show on the bocks the triie condition of the appellant and its accounts. 
That of the loans and advances made by the appellant to the Tanana Com- 
mercial Company, $14,500 was advanced by Bonnlfield prior to the tiine when 
the appellee became a director, $632.01 was usurious interest, $5,158.01 was 
for an overdraft perniitted to the Tanana (gommercial Company without the 
knowledge, participation, or assent of the appellee, and $19,271.60 was the 
balance of a loan niade between September 27 and December 2, 1907, to the 
Tanana Commercial Company by Bonnlfield, as président of the appellant, 
and in pursuance of an agreement between him and the Commercial Company 
prior to the time when the appellee became a director, and was made on 
the security of certain goods and chattels, but without the knowledge or as- 
sent or participation of the appellee. 

That the appellee did not on August IS, 1908, or at any time, knowiugly 
or at ail cause to be made, or participate or assent to Ihe making of, any 
crédit upon the books of the appellant from the Bonnlfield Bank of the sum 
of $39,503.12, or any sum, nor did he as.sent to the making of any charge 
by the Bonnlfield Bank against the appellant of said sum, nor did he at 
any time hâve any knowledge of the value of the goods or stock of mer- 
chandise or book accounts of the Tanana Commercial Company. That the 
moneys drawn out of the funds of the appellant and of the so-called Bonni- 
field and Cleary Banks by Bonnlfield, during the time that he was président 
and manager, were the moneys and property of the appellant, and the securi- 
ties taken by him in his own name through either of said banks were the 
securities and property of the appellant, and the assets of the so-called Bon- 
nlfield and Clearj' offices were the accounts and securities of the appellant. 
That in 1907, Bonnlfield drew from the funds of the Bonnlfield Bank, May 
1, $20,000, June 3, $6,05C, June 7, $14,000, and crédits were made to his ac- 
count, so that the Bonnlfield Bank showed a balance débit of $20,595.15 ou 
its books. That between the dates of Bonnlfield's overdraft and the closing 
up of the Bonnlfield Bank, profits had been made by the latter and remitted 
to the appellant, resulting In a débit balance of only $6,103.01. That the 
Bonnlfield and Cleary Banks had no source of income, and the gênerai ex- 
penses of operating the same were borne by the appellant in funds furnished 
by it. That no loss has been caused to the appellant in conséquence of es- 
tablishing and maintaining either the Bonnlfield or the Cleary Bank, or In 
conséquence of money sent to said banks. Tliat said banks hâve purchased 
large amounts of gold dust for the beneflt of the appellant, and delivered 
the same at cost purchase price, so that the appellant has realized out of 
the gold dust so purchased by said banks more than sufficient to equal the 
amount of the balances claimed in the complaint to hâve been lost by reason 
of the opérations in the Bonnlfield and Cleary Banks., 

That upon February 13, 1909, the directors of the appellee caused a divi- 
dend of $40,000 to be declared upon the sliares of the capital stock of the 
appellant, and on the same day they credited the Bank of Cleary witli $39,- 
840 of the dividend so declared. That at tliat time the capital stock, sur- 
plus, accrued interest, undivided profits, and otlier assets belonging to the 
appellant were in excess of $150,000, and the amount out of which a divi- 
dend could be declared lawfuUy was in excess of $40,000, and the appellee 
and the other directors did not know that there were bad debts amounting 
to $48,450, but believed that the net profits then ou hand and available for 
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dividends, deducting losses and bad dpbts, was in excess of $40,000, and 
that the capital stock, of the app^Hant was not nnpaired by defUiring tlie 
divldeiid. Ttiat the déclaration of that dividend was raade solely for the 
purpose of closing up the affairs and office of the Bank of Cleary, in pursu- 
ance of directions from the Coniptroller of the Curi-enoy, and upon declarinj; 
the sanie certificates of deposit were made to the order of the stockholders 
for their respective shares, which certificates were immediately indorsed by 
them and not caslied, but turned over to the appoUant, save and excejJt the 
dividend on 2 shares, amounting to $160; but the appellee contributed the 
entire amount of his dividend for tlie purpose indicated. That in doclaring 
the dividend tlie appellee did not assent to or participate In any withdruwnl 
of any portion of the appellant's capital, and that in fact by tlie dividend 
the capital of the appellant has not beeu impaired, nor lias it sustaiuod any 
damage. 

That the loan to Carlson was made by the appellant upon his note for 
$5,700 of date Octoher 29, 1906, of which .$700 was usurious iuterest, and fur- 
ther usurious interest was added tliereto, amouuting to $5S.'5.6S, and said 
note, with the usurious interest, was traiisferred a year later to the Bank 
of Oleary, where Carlson had also an overdrawn account. That on Septem- 
ber 15, 1907, Carlson's account at Cleary was $20,760.57, which by October 
29, 1907, was reduced to $22,090.01, and on that day it was further charged 
with the amount of the note, niaking the total .$28,973.69, and on October 30, 
1907, the total amount vs'as transferred to the appellant, and $20,000 thereof 
was charged to the Personal account of lîonnifleld, and subsequently paid by 
hlm. That the uapaid balance of Carlson's account, amountiiig to $S,973.G9. 
included $1,283.68 of usurious interest, to which further usurious Interest 
amouuting to $1,184.53 was added, making the suui total $10,158.22, for which 
he gave his note to Bonnifield, whicii was subsequently indorsed to the ap- 
pellant. That $2,990 has beeo collected on account of the note, and after 
deducting that suin and usurious Interest Carlson's account was shown by 
the évidence to hâve been decreased down to $4,700.01, which was less than 
Carlson owed to the appellant at the time when the appellee became a dl- 
rector. That no loss suffered by the appellant by reason of the transactions 
with Carlson was caused by the act or omission of the appellee, and the 
loans to Carlson were made by Boimifleld, aud without the knowledge or 
participation of the appellee. That he never knew or consented to any of 
the crédit entries or transactions between the Cleary Bank and the appel- 
lant in the matter of the Carlson account. Tliat In fact the Carlson account 
was neither Imaginary nor worthless, or flctitious or uncollectlble. 

That between ,Tuly 17, 1908, and August 18, 1908, the cashier of the ap- 
pellant, without the appellee's knowledge or consent, discounted bills drawn by 
J. W. Corson to the amount of $11,4!50, and bills of exchange drawn by one 
McDonald, amountlng to $2,750. That Manlej-, then a rlirector of the ap- 
pellant, represented to the cashier that said t)ills of exchange were drawn 
in good falth against existlng values. That the appellee never acquired 
knowledge of the said transactions until more than a month after they had 
been consummated. That the appellant has not been damaged by any act 
of the appellee in discounting and cashing said drafts. That between .Tanu- 
ary 14, 1909, and March 5, 1909, tlie appellant loaned to Théodore WItte, 
without the knowledge or consent of the appellee, $10,500, and without his 
knowledge or consent permitted Witte to overdraw to the sum of $1,203.43. 
That on March 8, 1909, the overdraft was paid by WItte, and the appellant 
was not damaged in conséquence of any participation or assent of the ap- 
pellee to said loan or overdraft. 

That the appellant, through Its dlrectors and officers, knew on September 
5, 1907, and its stockholders knew on January 7, 1908, that the appellee was 
not a banker, and had no expérience in the bauking business, and was not 
able to understand any compllcated System of bookkeeping, such as bank 
books, nor any of the transactions therein recorded, and they at no time in- 
formed hlm of the true condition of the appellant or of its afCaIrs with the 
Cleary and Bonnifield Banks, and tliat the appellee was not then and has 
not since been lackiiig in diligence in not being iuformed of the true stat" 
of the affairs of the appellant or of the other so-called bauks. That he 
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iiever, during tlio tinie wliile he was dlrector, knowiugly ijermitted to be 
made or assented to tlie making of any loans or advances or overdrafts to 
auy person or persons In excess of the amount permltted by the National 
Banking Aet (Act June 3, 1864, c. 106, 13 Stat. 99). That the amount wlilcli 
the appellant could hnvfully loan between July 17, and August 13, 1908, to 
any one person, firm, or corporation, was $11.500. Tliat on May 8, 1909, ail 
the capital stock of the appellant was sold to E. T. Barnett and AV. H. Par- 
sons, wlio thereafter sold the sanie to 11. C. Wood and .Tohu L. MeOinn, who 
now own each 2.30 shaix's thoreof. ïhat at the tinie wheu Barnett and Par- 
sons purchased the capital stock they did so with fuU knowhnlge of the af- 
fairs and conditions of the bank, and the priée paid by them therefor did 
not contemplate any ]ia))ility attached to and existlng against the appellee 
for any act of his during iiis directorate. That when Wood and McGinn 
took an option from Barnett and Parsons to purchase the stock, they had 
fuU knowledge of the afCairs and conditions of the appellant. 

As a conchision of law tlie court found that the appellee was not liahle 
to the appellant in any suni upon any of the causes of action set forth, and 
a .iudgment was entered dlsmissing the action. 

John L. McGinn, McGowan & Clark, and A. R. Heilig, ail of 
Fairbanks, Alaska, and W. H. Metson, F. C. Drew, J. A. MacKenzie, 
and Miss E. H. Ryan, ail of San Francisco, Cal. (Curtis Hillyer, of 
San Francisco, Cal, of counsel), for appellant. 

Roy V. Nye, of Monrovia, Cal., and De Journel & De Journel, of 
San Francisco, Cal., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The appellant assigns error to the findings of the court as contrary to 
the évidence, to the refusai of the court to make Undings as re- 
quested by the appellant, and to the conclusions of law because un- 
supported by the findings. The five causes of action are grouped 
in tvvo classes. The second is for damages for the déclaration of 
an illégal dividend. The others are based on loans made in excess 
of the amount permitted by the National Banking Law. As to the 
first and third causes of action for damages for the so-called loans 
to the Bonnifield and Cleary branches, the appellant relies upon re- 
ports to the Comptroller of the Currency, which were signed by the 
appellee, to show that the appellee had knowledge of the excessive 
amount of the loans. This contention is based on the theory that 
those branches were in fact banks separate and distinct from the ap- 
pellant bank, and it is said that this is conclusively established by the 
finding of fact of the court below from which findiiig no appeal has 
been taken. It is also contended that the appellee is estopped to deny 
that the Bonnifield and Cleary branches were separate entities, for 
the reason that he, together with five other directors, signed his name 
to reports to the Comptroller of the Currency, representing them 
to be separate institutions, and because the appellant, relying there- 
on, brought the présent suit. The question of estoppel may be dis- 
posed of in few words. The appellant knew ail the facts in re- 
gard to the so-called branches, and it knew the exact nature of its own 
dealings therewith, and it has not been injured by the appellee's sig- 
nature to the reports to the Comptroller, nor has it acted thereon 
to its own détriment. 



Ô98 257 FEDERAL REPORTER 

[2, 3] It is true that the court below made a finding that tlie Eonnï- 
field and Cleary institutions "were separate institutions from the First 
National Bank." That is not a finding of fact, however, but a con- 
clusion of law. This is shown, first, by the opinion of the court be- 
low, in which it was said of thèse branches : 

"Tîiey hâve every indication of being a part of the First National Bank. 
No characteristic is lacking." 

But the court proceeded to say that, owing to the provision of law 
that a national bank cannot establish branch banks except in the man- 
ner provided by statute, "we must conclude that thèse banks must 
be held to be separate from the First National Bank." 

It is shown, second, by the f acts in regard to the relation of the ap- 
pellant to the two branches as set forth in the findings of the court 
below, which prove beyond question that the Bonnifield and Cleary 
offices were part and parcel of the appellant bank, and that it was 
so generally understood by the public. Those offices were established 
by the appellant. They had no organization as banks and no cap- 
ital stock. They acted under the directions of the appellant. They 
made loans out of funds furnished by the appellant, and only as au- 
thorized by the appellant. Their principal business was to purchase 
gold dust with the appellant's funds and forward the same to the ap- 
pellant, and to receive for transmission to the appellant gold dust to 
be deposited to the crédit of depositors who had accounts with the 
appellant. Each office was in charge of a manager or agent appoint- 
ed by the appellant. The branch offices reserved no profits to them- 
selves. Ail that they did was for the benefit and profit of the appel- 
lant. The appellant authorized a bank in Seattle and a bank in New 
York to cash drafts drawn by the appellant's agent at Bonnifield, and 
to charge the same to the appellant. It gave like authority to the Se- 
attle bank and to a bank of San Francisco to cash drafts drawn by 
the agent at Cleary. The appellant conducted thèse gold dust pur- 
chasing agencies in compétition with two other banks of Fairbanks, 
which had offices at the same places and for the same purposes. The 
Dôme and Cleary Creek agencies sent statements to the appellant of 
their condition and their transactions, and the latter took and retained 
possession of ail their books and records when the agencies were 
closed, and it still retains the same. In brief, the so-called Bonnifield 
and Cleary Banks were but agencies belonging to and operated by the 
appellant, and were not separate banking institutions. 

The statements, therefore, found in the reports to the Comptroller, 
showing the condition of the accounts between the appellant and its 
respective agencies, and charging the agencies with moneys appear- 
ing in the form of indebtedness from those branches to the appellant, 
were not évidence of loans to the agencies, and were not notice to the 
appellee of loans to borrowers made under the authority of the ap- 
pellant. There is no ground for charging the appellee with négligence 
in not discovering that excessive loans were being made at the local 
branches on Dôme Creek and Cleary Creek. There was nothing on the 
books of the appellant at its place of business in Fairbanks to show 
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that loans were made to borrowers at either of those branches. It 
is true that Bonnifield and Manley borrowed from those branch 
offices sums of monéy in excess of the amount which the bank was 
permitted to loan. The appellee did not know this, however, and he 
was informed by Bonnifield and Manley that ail money sent out to 
the branch offices was for the purpose of purchasing gold dust. The 
appellee had no reason to doubt this, and he should not be charged 
with négligence for his failure to go out to Dôme Creek and Cleary 
Creek to examine the local books. A complète answer to the whole 
contention is that the appellee is not charged in the complaint with 
participation in excessive loans made by the local branch offices. The 
charge is that as director he participated in making loans to the 
branch offices. As we hâve seen, no such loans were made. 

[4] The déclaration of the dividend which is the basis of the second 
cause of action was but a transaction on the books of the appellant 
for the purpose of closing up the Cleary agency and transferring to 
the appellant at its bank at Fairbanks the assets of the agency. It was 
a dividend in form only, for the whole amount of the dividend de- 
clared, except $160, was immediately transferred by the stockholders 
to the bank. Again, the condition of the business of the appellant 
at that time, as the court below has found, was such as to justify the 
déclaration and payment of the dividend, when account is taken of 
certain assets of the Cleary agency, then in control of the président 
of the bank, and subsequently turned over to the bank. We find no 
merit in the technical objection that those assets could form no basis 
for the déclaration of the dividend, for the reason that they were not 
then collected, or that they had been assets of the Cleary agency. 

The fourth and fifth causes of action require but brief considéra- 
tion. The appellant admits that the only question arising upon thèse 
two causes of action is whether the appellee was chargeable with 
knowledge of the loans. There is nothing in the record to show that 
the appellee had or was chargeable with such knowledge. The loan 
to Witte resulted from cashing Witte's drafts. This was the act of 
the président and cashier of the bank, and the appellee had no notice 
of it or participation in it. The loan to Corson was likewise made 
without the knowledge or consent of the appellee, and in fact, as 
the court below found, it was not a loan in excess of the amount which 
the bank was permitted to loan when the usurious interest reckoned 
therein is eliminated. 

[5-7] We are led to the inquiry: What is the measure of the ap- 
pellee's légal liability to the bank of which he was director in causes 
of action such as are hère brought before us? The appellee contends 
that the only rule of liability is that which is defined in Yates v. Jones 
National Bank, 206 U. S. 158, 27 Sup. Ct. 638, 51 L. Ed. 1002, where 
the court held that the National Banking Act itself afifords the ex- 
clusive rule by which to measure the right to recover damages from 
directors based upon loss resulting solely from their violation of 
the duty expressly imposed upon them by a provision of the act, and 
that under that act proof of something more than négligence is re- 
quired, and that there must be proof that the violation was in efïect 
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intentional. In that case the charge against the directors was that 
they had made false reports of the condition of the bank, and the dé- 
cision was controlled by the considération that in making and pub- 
Ushing the officiai reports of the condition of the bank the directors 
were acting in obédience to the National Banking Act, and that, where 
a statute créâtes a duty and prescribes a penalty for nonperformance, 
the rule prescribed in the statute is the exclusive test of liability. That 
décision was foUowed and its doctrine was applied in Williams v. 
Spensley, 251 Fed. 58, 163 C. C. A. 308, where the suit was against 
directors on their liability for declaring dividends voted out of the cap- 
ital stock, and where the court said : 

"Appellant contenus that tlie liability of a national bank cUrector t'or vot- 
ing and declaring dividends out of the capital is au absolute lialùllty, and 
no question of good faith, diligence, or knowledge on the part of a dlrector 
that such dividends may impair the bank's capital is involved. This con- 
tention must be rejected, both on principle and authority. Sce Yates v. 
Jones National Bank, 20G U. S. 158, 27 Sup. Ct. 638, 51 L. Ed. 1002." 

The appellant in its brief admits that this is not an action founded 
upon the common-law Hability of the appéllee, but observes that 
under the facts developed at the trial the appéllee was liable for 
willful neglect of his duty as director, within the doctrine of the dé- 
cision of this court in McCormick v. King, 241 Fed. 737, 154 C. C. 
A. 439, where we held that the statutory liability of directors of a 
national bank, as prescribed in section 5239, Rev. St. (Comp. St. 
§ 9831), is the measure of the right of recovery against them for loss 
resulting solely from their violation of the express provisions of the 
statute, but that that does not exclude their common-law liability for 
négligence in the management of business of the bank in violation 
of their oath of office which results in loss to its creditors and stock- 
holders. 

In the présent case, in the first, third, fourth, and fifth causes of 
action, the appellant expressly counts upon violations of that provi- 
sion of the National Banking Act which prohibits loans in excess of 
the amount permitted by the act. As to those causes of action we 
think it clear that the rule of liability is that which is defined in Yates 
v. Jones National Bank, 206 U. S. 158, 27 Sup. Ct. 638, 51 h. Ed. 
1002. But if we were to apply to ail of thèse causes of action the 
coinmon-law rule of liability recognized by this court in McCormick 
V. King, there is still nothing in the évidence to show that the appél- 
lee has been guilty of négligence in the management of the bank which 
has resulted in loss to its creditors or stockholders. In Briggs v. 
Spaulding, 141 U. S. 132, 11 Sup. Ct. 924, 35 h. Ed. 662, the court 
announced the rule of liability of directors, saying that directors of a 
national bank must exercise ordinary care and prudence in the ad- 
ministration of the affairs of the bank, but that they shall not be 
permitted to be shielded from liability because of want of knowledge 
of wrongdoing, if that ignorance is the resuit of gross inattention, and 
that they cannot be held responsible for losses resulting from the 
wrongful acts of other directors, unless the loss is the conséquence of 
their own neglect of duty. In the McCormick Case this court said : 
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"No oiie -would coiitend tliat a direetor must look into détails of manage- 
ment, or keep olosely in touch witli routine matters, or know intimately to 
wliom credltis are given." 

The appellee became a director of the bank in conséquence of the in- 
sistence of the other directors. He was not a banking man. He knew 
nothing of the banking business, and when he discovered évidences 
of irregularity in the management of the bank's business he resigned 
his office. At times he protested against the method in which the 
business was donc. He urged that the branch agencies be closed. In 
declaring the dividend which gives rise to the second cause of action, 
the directors acted under the advice of McGinn, the regularly retained 
attorney for the bank, who is now a director and one of the principal 
stockholders of the corporation which brings this suit. 

We find no error. The judgment is affirmed. 



HERMAN V. UNITKD STATES. 

(Circuit Court of Appeuls, Niiitli Circuit. May 12, 1019.) 

No. 3234. 

1. Wab tS=o4 — EspioN'AGE AcT — PuiirioATioN or False Circui^ar — Intekfbr- 

EKCE WITII SUCCES.S OK MlLIÏAKY FORCKS. 

In a i)rosecution for publisiiing a false circular to interfère witli tlie 
opération and success of the niilitary and naval forces of the L'nited 
States, certain correspondence betweon défendant and otlier Socialists, 
aj)pearing after déclaration of a state of war with Germany, hcld ad- 
missible as showing defeudant's state of mind and his intent in making 
public his ('ircular. 

2. War ®::34 — Espioxage Act — Publication of False Circular — Evidence. 

In a pr<jsecution for publishiug a false circular with Intent to interfère 
with the opération of the military force.s of the United States, certain 
con-espondence hetween défendant and another beîore the déclaration of a 
state of war between the United States and (îermaiiy hcld admissible, 
as showing defendruit's mental attitude at a time not too remote from 
the time he committed the act charged. 

3. War ©=4 — Espionage Act — False Circular — Evidence. 

In a prosecution for publishing a false circular with intent to interfère 
with the opération of the military forces of tlie TJnited States, certain 
pamphlets found in defeudant's possession, referring to the alleged lUu- 
tocratic origin of the war with (Jermany, etc., hdd admissible to show de- 
fendant's state of mind and intention, as were copies of reeeipts found in 
defeudant's office for money sent by corre-spondcnts to pay for copies of 
the pamphlets. 

4. War <S=34 — Espionage Act — False Circular — Evidence. 

In a prosccntiou for publishing a false circular with intent to hinder the 
opération of the military forces of the TJnited States, testimony of two per 
sons to a conversation with défendant after the déclaration of a state of 
war between the l'nited States and Germany hcld admissible to show de- 
fendaufs mental attitude, tliough he was not ou trial for lus opinions or 
for bcing a pacifist or a Socialist. 
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5. Ceiminal Law <g=>763, 764(17) — Insteuctiox — Comment on Evidence. 

In a prosecution for pùbllshing a false circular wlth intent to hinder 
the opération of the military forces of the United States, instruction tliat 
évidence of ttie purchase and circulation of otlier llterature by défend- 
ant, and of hls statements and correspondeuce to show bis condition of 
mlnd, had been permitted only to indicate the treud of liis tlionght wiLli 
relation to the particular act charged, hdd not improper as a comment on 
the évidence or as tending to confuse the jury. 

6. Wae <ê=>4 — EspioNAGE AoT — False Cieculae — Instruction. 

In prosecution for publishing a false circular with intent to hinder the 
opération of the military forces of the United States, an instruction 
that it was linmaterial what Lloyd George said duriug the Boer War, 
what William Pitt said during the Rébellion, what George Washington 
said wlth relation to pending législation, or what Roosevelt had said 
prior to the tlme involved, held proper. 

7. Wae <S=54 — Espionage Act — False Cieculae — Sufficienct of Evidence. 

Evidence held snfficient to sustain a conviction of the state secretary of 
the Socialist party of a state for having published a false circular with 
intent to interfère with the opération of the military forces of the United 
States. 

In Error to the District Couit of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Neter- 
er, Judge. 

Emil Herman was convicted of interfering with the opération and 
success of the mihtary and naval forces of the United States, and 
he brings error. Affirmed. 

The plaintiffi in error was found gullty upon two cotmts of an Indictment, 
each of which charged: That contlnuously between April 6, 1017, and April 
19, 1918, he published and exhibited in a described room or otHee in Everett, 
Wash., a printed circular in the following words: "The Military Idéal. 
Young Man: The lowest alm in your life is to be a good soldier. The 'good 
soldier' never tries to distinguish rlght from wrong. He never thinks, never 
reasons; he only obeys. If he is ordered to tire on his fellow citizens, on 
hls friends, on hls neighbors, on hls relatives, he obeys without hésitation. 
If he is ordered to flre down a crowded street when the poor are clamoring 
for bread, he obeys and sees the gray halrs of âge stained with red and the 
life tide gushing from the breast of women, feels neither remorse nor sym- 
pathy. If he is ordered off as one of a flring squad to exécute a hero or a 
benefactor, he fires without hésitation, though he knows the buUet will pierce 
the noblest heart that ever beat in human breast. A good soldier is a blind, 
heartless, murderous machine. He is not a man, he is not even a brute, for 
brates only kill in self-defense. Ail that is human In him, ail that is divine 
in him, ail that constitutes a man, has been sworn away when he took the 
enli«tment oath. His raind, his conscience, aye his very soûl, are in the keep- 
ing of his offlcer. No n^an can fall lower than a soldier— it is a depth be- 
neath which we cannot go. îoung Man Don't Be a Soldier— Be a Man!!" 
That said office durlng said period was visited by a large niimber of nien, 
their names being unknown to the grand jury, who were between the âges 
of 21 and 45 years, fit and qualifled for military services, and who were citi- 
zens of the United States. That every statement in said circular was false 
and untrue, as the défendant well knew. The intent charged In one count 
was that the acts so charged were doue with the intent to interfère wlth 
the opération and success of the military and naval forces of the United 
States, and in the other count the intent was alleged to be to promote the 
success of the enemies of the United States. On the conviction on thèse two 
counts the défendant was sentenced. 
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Austîn Lewis, of Oakland, Cal., for plaintiff in error. 

Robert C. Saunders, U. S. Atty., and Clarence 1,. Reames, Sp. Asst, 
Atty. Gen., and Hinman D. Folsom, Jr., ail of Seattle, Wash., for the 
United States. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1, 2] 
Error is assigned to the admission in évidence of certain correspond- 
■ence which was found in the defendant's office. The correspondence 
was in substance the following; 

Schmidt wrote on April 6, 1918, to the défendant, sending his rés- 
ignation as a member of the Socialist organization, expressing pa- 
triotic sentiments and disapproval of the attitude of the Socialist 
party, to which, on April 12, 1918, the défendant answered, stating 
that Schmidt was wrong in his attitude toward the Socialist party 
program and principles. 

Maurer wrote to the défendant on May 9, 1917, referring scorn- 
fully to a patriotic parade which he had witnessed, and saying: 

"They hâve the audacity to ask us to take a gun and défend this land of the 
free and the brave." 

To that letter the défendant replied on May 10, 1917, expressing 
similar sentiments in regard to patriotic parades. 

On April 11, 1918, Salmon wrote to the défendant, stating that 
he had been sentenced to nine months in jail for refusing to answer 
the questionnaire, stating that he had appealed the case, and saying: 

"The questionnaire is the flrst step in an extensive program to mllitarlze 
America. If we oppose militarlsm in its Inception, It cannot grow." 

On April 17, 1918, the défendant answered, stating that Salmon's 
cause was a worthy one. 

Ail this correspondence was introduced for the purpose of showing 
the State of mind of the défendant and the intention with which he 
posted the printed circular which is set forth in the indictment. For 
that purpose they were clearly admissible. 

The correspondence with Gast difïers from the other correspond- 
ence, in that it occurred in February, 1917, before the déclaration of 
war between the United States and Germany. Gast wished to hâve a 
circular printed and distributed to prevent enlistment in the army of 
the United States, which the government was then soliciting, and the 
défendant approved the scheme. We are unable to see that the ad- 
mission of this évidence was error for which the judgment should be 
reversed. It also had its value as showing the mental attitude of the 
défendant at a time not too remote from the time when he committed 
the act which is the subject of the indictment. 

[3] Error is assigned to the admission in évidence of certain 
pamphlets found in the defendant's possession, copies of which he 
was shown to hâve distributed. One of them, entitled "The Menace 
of Militarism," refers to the mighty ones, the, masters in the land, as 
having turned militaristic and developed a jingoism of their own, more 
vicions, because more un justifiable, than that of the Germans, and 
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speaks of "the plutocratic oligarchy which controls the United States 
to militarism." Another was entitled "Mental Dynamite." On the 
front page it shows a picture of the hands of a soldier strilting a bayo- 
net through the hands of labor. It contains this sentence : 

"The bayonet is a stinger made by the working class, sbarpened by tbe 
working class, nlcely polislied by tbe workiiig class, and tlicii iiatriotlcally 
thrust into the working class by the working class, ail for the employer class."' 

Another pamphlet was entitled "The Great Madness." It contains 
many statements similar to the following: 

"The entrance of the United States into the world's war on Aprll 6, 1917, 
was tlie greatest victory that the American plutocracy has won over the 
American democracy since the déclaration of tlie war with Spain in 1S9S." 

Thèse pamphlets, like the correspondence above referred to, were 
admitted for the purpose of showing the state of mind and the in- 
tention of the défendant, and for that purpose they were admissible. 
The same may be said of the copies of receipts found in the defend- 
ant's office, receipts for money sent by varions correspondents to pay 
for copies of the pamphlets above referred to. 

[4] Nor do we find error in the admission of the testimony of 
Black and Swale, each of whom testifîed to a conversation with the 
défendant after the entry of the United States into the war. Thèse 
conversations were admitted expressly for the purpose of showing the 
intent of the défendant, and in instructing the jury the court care- 
fully limited the testimony to the question of intent. It is true, as 
counsel for défendant urges, that the défendant was not being tried 
for bis opinions or for being a pacifist, or for being a Socialist, but 
for publishing the circular described in the indictment with the crim- 
inal intent therein alleged. But the évidence to which exception was 
taken ail tended to show the mental attitude of the défendant and 
had its bearing upon the question of bis intent and was admissible for 
that purpose. Kettenbach v. United States, 202 Fed." 377, 120 C, C. 
A. 505, and cases there cited. In Kirchner v. United States (Bulletin 

No. 174) 255 Fed. 301, C. C. A. , the court, in answering a 

similar contention to that which is hère made said : 

"In admitting this évidence the trial court distinctly and more thau once 
iidvised the iury that this testimony was admitted only as bearing ou tlie 
intent of tlie défendant in uiaking the statements set out in the indictinent, 
The évidence in question does hâve a tendeucy to prove that the défendant, 
if he made the statements cliarged, made tliem with the intent charged." 

[6, 6] The défendant assigns error to the instruction of the court 
to the jury that the évidence of the purchase and circulation of other 
literature by the défendant, and bis conversations and statements 
and correspondence, to show his condition of mind, had been permit- 
ted only for the purpose of indicating the trend of his thought with 
relation to the particular act charged in the indictment. This instruc- 
tion is not open to the objection, which is now advanced, that it was 
a comment upon the évidence and tended to confuse the jury. Also 
without merit is the assignment of error to that portion of the charge 
in which the court said to the jury: 
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"It is immaterial what Lloyd George said durlng the Boer War, what 
William Pitt said during the Kebellioii, what (ieorge Waslilngton said with 
relation to législation then pending, or what Jadv I^ndon said, * * * or 
what Théodore Hoosevelt bas said prior to this time." 

It appears elsewhere that what was thus said by the court was in 
answer to an argument made on behalf of the défendant that the 
persons so named had been permitted to criticize their government. 
It cannot be seen that the défendant was in any way prejudiced by 
the instruction. What the court said was true, and was not improper- 
ly said. 

[7] The contention that the judgment is not supported by évidence 
cannot be sustained. There was no request for an instructed verdict 
for the défendant. Notwitlistanding that fact, we hâve examined 
the évidence, and we find that, in addition to the contents of the 
posted circular which speak for themselves, the défendant, as state 
secretary of the SociaUst party of the state of Washington, had charge 
of the office in which the circular was posted, and that during ail the 
time between June 15, 1917, and May 6, 1918, the circular was post- 
ed upon a bookcase in the office, and that daily during that period the 
office was visited by a number of men between the âges of 18 and 
45, many of them between the âges of 21 and 31 years, who were 
qualified and subject to duty in the military and naval forces of the 
United States. Thèse facts, together with the évidence showing the 
intent of the défendant, were amply sufficient. 

The judgment is affirmed. 



WEI>LS et al. V. tîNITED STx\TES. 

(Circuit Court of Appeals, Ninth Circuit. May 5, 1919.) 

No. .3186. 

1. Criminal IvAW (S33lO?)2(6), 1044 — Ai'peal — Indictmp:nt — Waiver. 

The objection that an indictuient is bad for diiplicity is waived, where 
défendant does not test the saine by denuirrer, motion to quash, or 
motion that an élection be required, and the appellate court will not 
conslder such objection. 

2. CosspiRACY <S=3,'Î4 — To HiNUER Execution of "Law." 

In View of Const. art. 1, § 7, a joint resolution of Congress made and 
approved on Api-il 0, 1917, declaring a state of war to exist between tlie 
United States and Gerniany, is a "law," within the seope of Criminal 
Code, § 6 (Comp. Ht. § 10170), denounciug the offense of conspiracy to op- 
pose l)y force the autliority of the l'nited States, or by force to hinder 
and delay the exécution of any law thereof. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Law.] 

3. INDICTMEXT ANn INFORMATION <g=371 — CerTAINTY. 

The true test of an indictnient is, uot whethiT It niight possibly hâve 
been made more certain, but wliether it contains every élément of the 
offense intended to bo eharged an^ sufficiently informs'the défendant of 
what he must be i)repai'ed to nieet and, in case other proceedings are taken 
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against hlm for a slmilar offense, wbetlier the record shows with ao- 
curacy to what estent he may plead a former acquittai or conviction. 

4. CoNSPiBACY <@=»43(11) — Indictment. 

An Indictment charging that défendants, in violation of Crlminal CJode, 
§ 6 (Coinp. St. § 30170), conspired together to oppose by force the au- 
thority of the United States, and by force to prevent, hlnder, and delay 
the exécution of the joint resolution of Congress of April 6, 1917, declaring 
a State of war to exist with Germany, which in the second count specifi- 
cally enumerated various acts, the exécution of which défendants con- 
spired to prevent, hinder, and delay, Tield to state with suflicient definlte- 
ness the manner in which the offense was to be commltted. 

5. Ceiminal Law <S=>1158(1) — Review — Question fob Jttrt. 

It is for the trial court to say whether the évidence Is sufflcient to 
cari-y case to the jury. 

6. CoNSPiBACY <S=:»48 — To HiNDEu Execution op Law — Juby Question. 

In View of National Défense Act, §§ 57, 79 (Comp. St. iJ 3041, 3044q), as 
well as Act Jjin. 21, 1903, as amended by Act May 27, 1908, héld, in a 
prosecutlon whereln défendants were cliarged with conspirlng, in vio- 
lation of Criminal Code, § 6 (Comp. St. § 10170), by force to prevent, hin- 
der, and delay the exécution of the joint resolution of Congress declaring 
a State of war to exlst with Germany, etc., that the évidence was sufûcient 
to take the case to the jury. 

7. CoNSPiEACY is=545 — Evidence — Admissibility. 

Where défendants were charged with conspirlng In violation of Criminal 
Code, § 6 (Comp. St. § 10170), to prevent, hinder, and delay the exécution 
by force of the joint resolution declaring a state of war to exlst with 
Germany, etc., by Issuing circulars against conscription, the admission of 
a resolution introduced by one of the défendants at a meeting where or- 
ganized workers demanded of the government exemption from mllitary 
service of those who had conscientlous objections to the war was proper, 
having a tendency at least to show defendant's attitude of mind toward 
conscription. 

8. OoNSPiEACY ®=45 — Evidence — Admissibility. 

Where défendants were charged with violation of Criminal Code, § 6 
(Comp. St. § 10170), for conspirlng by force to hinder, delay, and obstruct 
the exécution of the joint resolution declaring a state of war with Ger- 
many, etc., évidence that one of the circulars they Issued was found on 
the front porch of the witness' home, which was wlthln a block of the 
boundary Unes of the mllitary réservation, held admissible to show dis- 
tribution of the circulars. 

9. Criminal Law (S=1170(l) — Habmless Ebkoe — Evidence — Exclusion. 

Where défendants were charged with violation of Criminal Code, § 6 
(Comp. St. § 10170), for consplring by force to hinder, delay, and ob- 
struct the exécution of the joint resolution declaring a state of war to 
exist with Germany, etc., and a défendant was permitted to testlfy fuUy 
concerning an organlzation against mllltarlsm of which he was a member, 
held, that the exclusion of what was done at local branches of the organl- 
zation regarding conscription could not hâve harmed him or the other 
défendants. 

10. CoNSPiKACY <S=>45 — Evidence — Admissibility. 

Where défendants were charged with violatlng Criminal Code, § 6 
(Comp. St. § 10170), for conspirlng by force to obstruct, hinder, and delay 
the joint resolution declaring a state of war to exist with Germany, and 
the prosecutlon relied on circulars advocatlng résistance to conscription, a 
Ictter written in reply to one written by défendant to a congressman, 
ehowlng that he was opposed to conscription and offered to show défend- 
ants' good faith, was incompétent. 

^:=;3For otber cases see eame toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe* 
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11. Criminai. Law <S=»1043(2)— Appeal — Objection — Offer of Peoof. 

An exception to the sustaining of an objection to a question to a wit- 
ness Cîinnot be considered, where it was not stated what tlie answer would 
be; the court not beiug advised as to the relevancy of the matter sought 
to be elicited. 

12. WiTNESSES <S=259 — Testimony from Stenooraphic Teansckipt. 

A transcript of sténographie notes of an interview may be used by the 
one who toolî the notes only to retresh his memory. 

13. Criminal Law ig=>H6!)(l) — Review — Habmless Ebror— Admission of 
Evidence. 

Where défendants were charged with conspiring, In violation of Crimi- 
nal Code, § 6 (Comp. St. § 10170), to hinder, delay, and obstruct by force 
laws of the United States, including the joint resolution declaring a state 
of war to exist with Germany, the admission of a transcript of sténo- 
graphie notes of an interview with one of the défendants held harmless ; 
the matter being fully covered by other witnesses. 

14. Criminal Law ®=5S29(1) — Instructions — Kefusal. 

The refusai of requested instructions covered by the charge given Is not 
error. 

15. Criminal Law "®=3l0-38(l), 1056(1) — Appeal — Objections and Exceptions 
To Charge. 

The appellate court wlll not ordinarily look into any objections to the 
charge, uniess they are timely made, and exceptions are regularly saved 
to the rulings thereon. 

16. Criminal Law <S=3S22(11) — Instructions as a Wiiole— Pkesumption. 

Where défendants were charged with conspiring, in violation of Crimi- 
nal Code, § 6 (Conip. St. § 10170), to hinder, delay, and prevent by force 
the exécution of the joint resolution of Congress declaring a state of war 
to exist with Germany, etc., and It appeared that they issued a circular 
against conscription, an instruction that défendants were presumed to 
know the law, and cannot shield themselves behind ignorance of the law, 
when considered with the charge as a whole, hcld not erroneous. 

17. Criminal Law <S=5822(11)— Conspibaoy — Instructions as a Whole — Pre- 

sumption. 

In a proseeution for conspiracy in violation of Criminal Code, § 6 
(Comp. St. § 10170), to hinder, delay, and prevent by force the exécution 
of laws of the United States, such as the joint resolution of Congress de- 
claring a state of war to exist with Germany, etc., a charge that evefy 
person is presumed to intend the natural conséquences of his own act 
held correct, when considered with the charge as a whole ; the criminality 
of the act not depending on a particular intent, etc. 

18. Criminal Law ®=3822(7)^CoNSPiRAcy — Instructions as a Whole. 

Where défendants were charged with conspiring, in violation of 
Criminal Code, § 6 (Comp. St. § 10170), to prevent by force the exécution, 
etc., of laws of the United States, as the joint resolution declaring a state 
of war with Germany, and it appeared that they Issued a circular against 
conscription, an excerpt from the charge, that the efCect of the circular 
could not be neutralized or limited by any motive or intent not con- 
nected therewith, when considered with the charge as a whole, held cor- 
rect. 

19. Criminal Law t@=3814(l) — Sédition — Conspiracy^ — Instructions. 

Where défendants were charged with conspiring, In violation of Crim- 
inal Code, § 6 (Comp. St. § 10170), by force to prevent, hinder, and delay 
the exécution of the joint resolution declaring a state of war to exist with 
Germany, etc., and they issued circulars against conscription, a charge on 
freedom of speech, referrlng to riots, hcld not open to attack, as beiug in- 
applicable ; the court stating therein that it referred to riots merely for 
illustration. 

©ssFoi other cases see samo toplo & KBY-NUMBBR in ail Key-Numbered Digests & Indexe» 



608 257 FEDERAL KEl'ORTEU 

20. Criminal Law <®=»1137(3) — Appeal — Invited Errob — Instruction. 

Where défendants requested a charge dealing with freedom of speecb, 
they cannot attack a charge thereon as irrelevant ; the giving of the sanie 
beiug invited. 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington ; Jeremiah Neter- 
er, Judge. 

Hulet M. Wells and others were convicted of conspiracy in viola- 
tion of Criminal Code, § 6, and they bring error. Affirmed. 

Tlie plaintiffs lu error, défendants below, were indicted by two counts, 
charged witli conspiracy under section 6 of the Criminal ('ode (Act Mardi 
4, 1909, c. 321, 3.5 Stat. 1089 [Comp. St. § 10170]). The flrst eount charges 
that the défendants, on April 25, 3917, consplred togethcr and with suiidry 
other persons "to oppose by force the authorlty of the United States, and by 
force to prevent, hitidor, and delay the exécution of a law of the United 
States ; that is to say," tlie défendants, naming them. did "conspire, con- 
fédérale, and agrée together, and with divers and sundry other persons to 
the grand jurors unknown, by force to prevent, hinder, and delay the exécu- 
tion of the joint resolution of Congress of the United States niade and ap- 
proved on the 6th day of April, A. I). 1917 [40 Stat. 1, c. 1], tlien and tliere 
declariug a state of war to exist between the United States and the Impérial 
German government, and directing and authorizing the Presideiit of tTie 
United States to employ the entire military and naval forces of the United 
States and the resourees of the government to carry on war against the Ini- 
I)erial German government, and to then and there oppose by force the au- 
thorlty of the United States and the authority of the l'resldent of tlie United 
States in carrying into force and effect the provisions of the law then ex- 
isting whlch related to the armed military and naval forces of the United 
States, and to then and there by force prevent, hinder, and delay the exécu- 
tion of such acts of Congress enacted after the adoption of said resolution 
declaring war between the United States and tho Impérial German govern- 
ment, hereiiiabove referred to, for the purpose of carrying into exécution the 
plan and purpose of said resolution ; it then and there being the purpose 
and intention of the said défendants, and eadi of theni, together with such 
other persons as they mlght, or coidd, induce, incite, and encourage to co- 
operate with tliem in their plan, and to .loin their' said conspiracy to oppose 
by force tlie authority of the United States, and to prevent, hinder, and de- 
lay the exécution of the said joint resolution of Congress declaring war 
hereinabove referred to, together with such other laws as tlieu existed or 
as might tliereafter be enacted in pursuanco of said joint resolution of Congress 
declaring war, and it then and there was the further purpose, plan, and ob- 
ject of the said défendants, and each of them, to prevent by force the proper 
organization of armed military and naval forces of the United States, and 
the proper disposition of said force under and l)y virtue of the authorities 
of the United States in conducting said war so declared and resolved for by 
the said Congress of the United States." 

The allégations of the second connt are of similar import, except that they 
are more spécifie as to the laws, the exécution of wliich it is alleged the de- 
fendants conspired by force to prevent, hinder, and delay. Thèse laws, as 
specifled, are: First, the joint resolution of the Senate and Ilouse of Repré- 
sentatives declaring war between this country and Germany ; second, the 
act of Congress approved Juiie 3, 1916 (39 Stat. 106, c. 134), entitled "An act 
for making further and more effectuai provision for the national défense, 
and for other purposes," spécial référence being had to sections 57, 59, and 
111 of said act (Comp. St. §§ 3041, 304.3, 3045) ; aud, third, section 4 of the 
act of Congress approved .Taniiary 21, 1903, entitled "An a<'t to promote the 
efflciency of the military and for other i)urposes" (32 Stat. 775, c. 196), as 
amended by section 3 of the act of Congress approved May 27, 1908, entitled 
"An act to further amend the act entitled 'An act to promote the etiiciency of 

(g=»For other cases see same toplc & KEY-NUMBER ia ail Key-Numbered Digests & Indexe» 
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the militia and for otlier purposes,' approved January 21, 1903" (35 Stat. 399. 
c. 204). And iu relation to thèse laws it Is further alleged: "It then and 
there belns the purpose and Intention of the sald défendants, and each of 
them, togetlier with such other persons as they nilght or could induce, incite, 
and encourage to co-operate wlth them in their plan, and to join their said 
conspiracy, by force to prevent, hinder, and delay the duly autliorized ofli- 
cers, agents, and représentatives of the United States from putting into 
effect and executing the said laws hereinabove mentioned, and from calling 
forth and bringing into the military service of the United States persons 
subject and liable to service thereunder under tlie provisions of said laws, 
and to prevent, hinder, and delay by force the mobilization, organization, con- 
trol. direction, and disposition of the armed military and naval forces oî 
tlii^ United States in conducting said war against the Imperîà'l German 
government." 

The cause went to trial upon a plea of not guilty, resulting in a conviction 
of ail the défendants. Prior to trial there was no demurrer or other plea or 
motion iiiterposed to the sufliclency or regularlty in form or otherwise of 
the indlctinent. The défendants prosecute a writ of error from the judg- 
ment entered upon their conviction. 

Winter S. Martin and Wilson R. Gay, both of Seattle, Wash., for 
plaintifïs in error. 

Robert C. Saunders, U. S. Atty., Clarence L. Reames, Sp. Asst. Atty. 
Gen., and Ben L. Moore,. Asst. U. S. Atty., ail of Seattle, Wash. 

Before GILBERT and HUNT, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
The first question presented hère is whether the indictment by each 
count charges two or more distinct offenses. It is unnecessary at this 
time to analyze the indictment, read in connection with the statute un- 
der which it is drawn (section 6, Criminal Code), to détermine whether 
or not it contains the statement of two or more separate and distinct 
offenses. It is sufficient to say that the objection was only raised by a 
motion to dismiss at the close of the government's case, on the ground 
that the indictment does not state facts sufficient to constitute an offense 
against the défendants, and a further motion at the close of the case for 
a directed verdict discharging the défendants, for the same reason. 

[1] The objection that an indictment is bad for duplicity is waived 
by going to trial, unless previously tested by demurrer, motion to quash, 
or motion that the prosecution be required to elect between the offenses 
charged. The rule is thus stated in 12 Cyc. 762 : 

"The objection that an indictment is bad for duplieitj' should be made by 
demurrer, by motion to quash, or by motion that the prosecution be required 
to elect l)etween the offenses, and a fallure to do so waives the objection and 
it cannot be raised by motion in arrest of judgment." 

See, also, United States v. Bayaud (C. C.) 16 Fed. 376. 

The waiver intercepts any later objection made to the form of the 
indictment that it is iDad for duplicity, and the défendants were pre- 
cluded from interposing it at the time they sought to do so. For this 
reason, the court will not now further consider it. 

[2] It is next contended that the indictment is not sufficient, for rea- 
sons following: First, that the joint resolution of Congress declaring 
257 F.— 39 
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war against the Impérial German government is not a law, wîthin the 
purview of section 6 of the Criminal Code ; and, second, that both 
counts are bad, because lacking in spécifie and definite allégations show- 
ing in what manner the offenses were to be committed. 

Article 1, § 7, of the Constitution, prescribes the requisites to be ob- 
served by which a bill introduced in either house of Congress shall 
become a law. It must pass both houses and be presented to the Prési- 
dent. If he approves it, it becomes a law. If he returns it with his 
veto, it must be to the house in which it originated. The section then 
proceeds as f ollows : 

"If after such reconsideration two-tliirds of thiit house sliall agrée to pass 
the blll, it shall be sent, together with the objections, to the other house, 
by which it shall llkewise be reconsidered, and if approved by two-thlrds 
of that house, It shall become a law. But in ail such cases the votes of both 
houses shall be determined by yeas and nays, and the nanies of the persons 
voting for and against the bill shall be entered on the journal of each house 
respectively. If any bill shall not be returned by the Président within ten 
days (Sundays excepted) after it shall hâve been presented to him, the sanie 
shall be a law, in like manner as if he had signed it, unless the Congress by 
their adjournment prevent its return, in wliich case it shall not be a law. 

"Every order, resolution, or vote to which the concurrence of the Senate 
and House of lîepresentatives nmy be necessary (oxcept ou a question of ad- 
journment), shall be presented to the Président of the United States ; and be- 
fore the same shall take effect, shall be approved by him, or being disapproved 
by him, shall be repassed by two-thirds of the Senate and House of Repré- 
sentatives, according to the rules and limitations prescribed in the case of 
a bill." 

While not passing upon the question directly, the Suprême Court 
has considered and treated joint resolutions as having the effect of law. 
For instance, the court, in considering a joint resolution suspending 
the opération of an act of Congress, says, in United States ex rel. Levey 
V. Stockslager, 129 U. S. 470, 475, 9 Sup. Ct. 382, 384 (32 Iv. Ed. 785) : 

"It [the joint resolution] had ail the characteristies and eftects of the act 
of March 2, 1867 [the act which the resolution suspended], which becàme a 
law by the approval of the Président. Until Congress shonld further order, 
the opération of the act of March 2, 1867, was by the joint resolution et- 
fectually suspended." 

So in Fourteen Diamond Rings v. United States, 183 U. S. 176, 184, 
22 Sup. Ct. 59, 62 (46 L. Ed. 138), Mr. Justice Brown, in a concurring 
opinion with the Chief Justice who rendered the opinion of the court, 
speaking of the function of a joint resolution, says: 

"While a joint resolution, when approved by the Président, or, being dfs- 
approved, is passed by two-thirds of each house, has the efCect of a law 
(Oonst. art. 1, § 7), no such efCect can be given to a resolution of either 
house acting independently of the other." 

The eminent Justice cites with approval 6 Op. Atty. Gen. 680, 
wherein Attorney General Cushing holds that: 

While "joint resolutions of Congress are not distinguishable from bills, 
and * * * iiave ail the effect of law, * * * separate resolutions of 
either house -of Congress, except in matters appertaining to their own parlia- 
mentai-y rights, hâve no légal elïect to coiistralu the action of tlic Presideùt 
or lieuds of departments." 



WELLS V. UNITED STATES 611 

(267 F.) 

The purpose of the resolution in question was weighty; it waS de- 
signed to proclaim that a state of war existed between this government 
and Germany. It was designed to hâve, and by the intendment of 
Congress without question did hâve, the same efïect and potency as if 
war had been declared by a regular act of Congress ; otherwise, that 
body would, we may reasonably assume, hâve made the déclaration by 
a regularly adopted act. We think that the resolution having the efïect 
of law must be considered a law, within the meaning of section 6 of the 
Criminal Code. 

[3, 4] Referring to the objection that the indictment fails to state 
definitely in what nianner the offenses were to be committed, it is our 
opinion that the indictment itself, in both counts, completely answei's 
it. We need not hère repeat the language. It will be sufficient to call 
attention to the allégations of the purpose and intention of the alleged 
conspirators, whjch were to oppose by force the authority of the United 
States, to prevent, hinder, and delay the exécution of the joint reso- 
lution of Congress declaring war, and to prevent by force the proper 
organization of armed military and naval forces of the United States, 
etc. This as to the first count. The second is equally explicit. The 
Word "force" has a well-defined meaning, and it was not essential to 
the protection of the défendants, in their right to be so informed of 
what they were accused of doing as to enable them to concert their dé- 
fense, that the pleader go further and state the particular manner in 
which the force was designed to be applied. 

The true test of an indictment, says the Suprême Court, is, "not 
whether it might possibly bave been made more certain, but whether it 
contains every élément of the offense intended to be charged, and suffi- 
ciently apprises the défendant of what he must be prepared to meet, 
and, in case any other proceedings are taken against him for a similar 
offense, whether the record shows with accuracy to what extent he 
may plead a former acquittai or conviction." Cochran and Sayre v. 
United States, 157 U. S. 286, 290, 15 Sup. Ct. 628, 630 (39 L. Ed. 704). 
The principle has been appHed by this court in Sheridan v. United 
States, 236 Fed. 305, 310, 149 C. C. A. 437. 

The rule is especially applicable at the stage of the proceedings in 
which the question of the sufïîciency of the indictment was raised hère 
for the fîrst time. Applying the rule, it is clear that the présent indict- 
ment reasonably conforms to the requirement of the law. It serves to 
warn the défendants of what they are called upon to meet at the trial, 
and puts them into adéquate possession of the facts charged to enable 
them properly to concert their défense. The indictment is therefore 
sufficient. 

[5, 6] The next question presented for considération is whether the 
trial court committed error in refusing to grant défendants' motion for 
a directed verdict, on the ground that the testimor^y does not show the 
commission of the offense charged. The testimony is ail in the record, 
and it is for the court to say whether it is sufficient to carry the case to 
the jury for their détermination. 

In the trial court's charge to the jury, the two counts of the indict- 
ment were consolidated and treated as one offense. To this manner of 



(512 257 FEDERAL RBPOKTEB 

treating the case there seems to hâve been no objection, by either the 
government or the défendants. Proceeding upon this theory, the par- 
ticular charge against défendants is that they conspired to oppose by 
force, and to prevent, hinder, and delay, the exécution of the joint rés- 
olution of Congress of April 6, 1917, declaring that a state of war 
existed between the United States and the Impérial German govern- 
ment, authorizing the Président to employ the entire naval and military 
forces of the United States and the resources of the government, and 
pledging the resources of the country for bringing the conflict to a suc- 
cessful termination; also the National Défense Act of June 3, 1916, 
section 57 of which provides that: 

"The militia of the United States shall coiisist of ail able-bodled maie 
citizens of the United States and ail other able-bodied maies who hâve or who 
shall hâve declared their intention to become citizens of the United States, 
who shall be more than elghteen years of âge, and, except as hereinafter 
provided, net more than forty-flve years of ase, and said militia shall lie 
divlded into three classes, the National Guard, the naval militia, and the 
unorganized militia." Comp. St. § 3041. 

And section 79 : 

"If for any reason there shall not be enough voluntary enlistments to keep 
the reserve jjattalions at the prescribed streugth, a sufflcieut number of un- 
organized militia sliall be drafted into the service of the United States to 
maintain each of sucli battallons at the proper strength." Comp. St. § 3044q. 

And also the act of January 21, 1903, as amended by the act of May 
27, 1908, which authorizes the Président, whenever the United States 
is in danger of being invaded by a foreign nation, to call forth the 
state militia to repel such invasion. 

Keeping this statement in mind as a premise, -we will give attention to 
the évidence. Let us emphasize, before proceeding, that force is an es- 
sential élément of the offense, and likewise in the charge, and that mère 
solicitation or entreaty, without a purpose of applying or using force to 
accomplish the ends sought to be attained, is without the intendment 
of section 6 of the Pénal Code, under which the indictment is drawn. 

In the latter part of April and early in May, 1917, meetings were as- 
sembled in Seattle, Wash., under the auspices of an association of per- 
sons known as the "No Conscription League." At thèse meetings there 
was prepared and adopted by the league a circular entitled "No Con- 
scription, No Involuntary Servitude, No Slavery." Twenty thousand 
of thèse circulars were printed, and persons attending the meetings cir- 
culated them in certain parts of the city, going from house to house and 
leaving them as they passed along. The circular reads as foUows : 

"'Neither Slavery, nor INVOUUKTARY SERA'ITUDi:, exeept as punlsh- 
ment l'or crime whereof the party shall hâve been dnly convlcted, shall ex- 
ist within the United States or any place subjeet to their jurisdiction.' 

"ïhe above is a part of the organic Constitution of the United States. 
The Président and Congress liave no authority to set it aside. Tliat can only 
be done by a majority vote of the Législatures of three-fourtlis of the sepa- 
rate States. l'or the Président and Congress to do it is to usurp the powers 
of autocrats and if unresisted means tlie ahandonment of democraey and the 
destruction of the republlc. 

"We, slgning this, are natlve-born citizens, witliin the âge limit set for 
the flrst compulsory draft. ïliey will make an army of us and seud us to 
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conipel you to onter tlie second draft, and some more of yoii to enter the thlrd 
draft and so on until freedom is dead. Wake upl Stand by us now, for 
when \ve hâve become an army we will hâve cea«ed to thlnk and we will 
shoot you if told to shoot you ! Just so it is expected tliat we will shoot 
and kill our brothers in other lands and that we will die to restore the 
rapidly vanishing values to the investments of Wall Street bankers escaping 
service themselves — a plutocracy whose good fortunes we do not share, but 
for wliich we hâve suffcred enoush. 

"Resist! Refuse! IJon't yield the tirst step toward conscription. Better to 
be imprisoned than to reuoiuice your frcedoin of conscience. Let the finan- 
ciers do tlieir own collecting. Seek out those who are subject to the first 
draft! Tell theni that we are refusins to résister or to be conscriptod and 
to stand wlth us like nieii and say to the niasters: 'Thou shalt not Prus- 
sianize America!' 

"AVe are less concerned with the autocracy that is abroad and reinote thau 
that which is immédiate, imminent and at lionie. if we are to figlit autoc- 
racy, Ihe place to bejrin is where we first encounter it. If we are to break 
anybody's chains, we must first break our own, in the forging. If we must 
light and die, it is better that we do it upon soil tliat is dear to us, against 
our niasters, than for thcju where foreign shores will drinli our blood. Bet- 
ter mutiny, défiance and death of Ijrave meii with the light of the morning 
upon our brows, thau the ignorainy of slaves and deatli wlth the mark of 
Caln, and our hands spattered with the lilood of those we hâve no reason 
to hâte. 

"SEATTLE BRANCH NO CONSCRIPTION LliAGUE, P. O. Box 225. 

"Where is it written in the Constitution — that you may take the children 
from their parents — and compel theni to fight the liattles of any war in which 
the folly or the wickedness of the governnient may engage?" 

The testimony tends to show that the défendant Wells was présent 
at two or more of thèse meetings, and took part in discussions pertaining 
to the circular. He took the copy to the printer and had it printed, 
corrected the proof, and paid for the printing, part of it from his own 
funds, and part throiigh collections made at one of the meetings. He 
also directed the delivery of the printed circulars at the hall where a 
later meeting was held, and himself distribntecl some of the circulars. 
Sadler was présent at at least one of the meetings, that of May 11, 1917, 
and took part in the discussions along with Wells. The "No Conscrip- 
tion" circulars were on the table in the assembly room at the time, and 
a number of persons took them away for distribution, but that Sad- 
ler took any of them away with him does not seem to be confirmed. 
Morris Pass attended two or more of the meetings, and at one acted as 
secretary, collected part of the money to pay for printing the circulars, 
and turned what he collected and that which came into his hands for 
that purpose over to Wells. He also distributed some of the circulars. 
Joe Pass was présent at one or two of the meetings, took part in the 
discussion respecting the circular, and tacitly assented to its distribu- 
tion. We hâve not attempted a survey of ail the testimony adduced at 
the trial. 

The défendants contend that the purpose of the circular was to op- 
pose the passage of the conscription act, then pending in Congress, 
peaceably and without the use of force in any way, and the testimony 
for défendants seems to support the view that the discussions at thèse 
meetings took that turn. If force was to be employed, the fact must 
be deduced from the wording of the circular and the activities of the 
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défendants in procuring its adoption and distribution among the peo- 
ple in Seattle. What was said in the discussions tliat took place per- 
taining to the nature and character of the document to be adopted has 
not been shown, except in a gênerai way, and no other language of a 
seditious nature has been shown to hâve been uttered by the défend- 
ants, or any of them, unless the resolution that was introduced by 
Wells at the Labor Temple in Seattle, and adopted, demanding ex- 
emption f rom military service on the ground of conscientious scruples, 
can be so construed. We consider the inquiry, however, aside f rom the 
effect and purpose of this resolution. 

Attention should be directed more particularly to the wording of the 
latter clauses of the circular begiiining with "Resist ! Refuse !" It 
will thus be seen that the language urging résistance to conscription is 
very strong, breathing défiance to the constituted authorities, and, con- 
sidering along with it the energy displayed in procuring the adoption 
and wide distribution of the circular, there would seem to be scope for 
reasonable men to draw the inference that it was intended, by those 
who were instrumental in its préparation and distribution, that force 
should be employed, if requisite, against the carrying into efïect of the 
déclaration of war by Congress, in pursuance of which Congress was 
proceeding to put the Sélective Draft Act upon the statute, and to op- 
pose by force the. authority of the Président in putting into exécution 
the law respecting the militia, as referred to in the indictment, and the 
laws themselves carrying such authorization. We think, therefore, the 
évidence was sufficient upon which tO' submit the cause to the jury. 
It was not necessary to show that force was actually employed, but 
only that there was a conspiracy entered into that contemplated the 
employment of force, as a means to the accomplishment of a common 
purpose to oppose the exécution of a law of the United States, or the 
authority of the government to prosecute the war. 

[7] Objection was interposed to the admission of a resolution that 
was introduced by Wells, on May 23, 1917, at a meeting of the Central 
L,abor Council in the city of Seattle, wherein organized workers, among 
other things, demanded of the government exemption from military 
service of ail those who had conscientious objections to the war, as 
prejudicial. It had a tendency to show Wells' attitude of mind to- 
wards the Conscription Act, at least, and was admissible for that, if for 
no other purpose. 

[8] Another objection was interposed to the admission of the tes- 
timony of one Fraser, to the effect that he found one of the circulars 
on the front porch of his home, within a block of the boundary line 
of the Ft. Lawton military réservation, and that he showed it to a 
Mrs. Knight, also as prejudicial to défendants. It was proper to show 
the extent to which the circulars had been distributed, and this évidence 
was pertinent to that purpose. 

[9] While the défendant Wells was on the witness stand, he was 
asked : 

"What steps were taken by the local branches, by yourself and other 
members, with référence to opposiiig the Oouscriijtiou Act'i" 
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The government having objected, witness was not permitted to an- 
swer, and this is assigned as error. The local branches referred to 
were branches of a national organization of Socialists known as the 
"American Union against Militarism." Wells had testified that he had 
taken part in the movement, and had attended meetings of the local 
branch at différent places in Seattle. The meetings were held bef ore the 
déclaration of war. The witness continued : 

"The whole purpose of the society and of the défendant was to get before 
the people the opinions offered by those who were favorably disposed in their 
point of view to thls movement to place it before Congress. This society 
continued its agitation up to the time it was seen that the country was 
about to get Into the war. From that time untU the déclaration of war tliey 
conflned their efforts to trying to briug about an honorable avoidance of 
the war. After war was declared by the TJnited States, the society ceased 
ail opposition to the war Itself. Aftor the war was declared, the organisîa- 
tion kept together, because it was tliought there would he many occasions 
whlch would arise from time to time which would require the liberty of 
the people to he safeguarded. It was thought that conscription would quile 
likely become one of the issues, and that the society and its members should 
endeavor to prevent the enactment of sueh a law." 

Wells having testified fully touching the organization known as the 
"American Union against Militarism," it was not essential to inquire in 
détail as to what was done at the local branches and by the members 
thereof touching the Conscription Act. He was permitted to explain 
fully what part he took in opposing that act, and the inquiry sought to 
be made could not appreciably help him or the other défendants. Oth- 
erwise, the issue sought to be injected into the trial was collatéral ïn its 
scope, and irrelevant. 

[10] It further developed that the défendant Wells, in his opposition 
to the adoption of the Conscription Act, wrote letters to members of 
Congress, and especially to Congressman Dill, who wrote défendant in 
reply. Counsel sought to introduce the letter from Dill, but was not 
permitted by the court to do so. The declared purpose in introducing 
the letter was to show that Dill agreed with Wells in his views on con- 
scription, and that Wells was acting in good faith in opposing the meas- 
ure. If it was relevant for him to show that others agreed with him, it 
should hâve been done by the sworn testimony of other witnesses. It 
was wholly incompétent to prove the fact by unsworn ex parte state- 
ments of the kind. 

[11] Anna L,ouise Strong, a witness for défendants, was asked as 
to the purpose of the local branch of the gênerai organization of the 
Union against Militarism. She was not permitted to answer, over the 
objections of the government, and error is assigned. It was explained 
by défendants' counsel that the question was preliminary, for the pur- 
pose of leading up to other questions. The exception is without merit, 
for the reason that it is not stated what the witness would hâve tes- 
tified in answer to the question, and the court is not advised as to the 
relevancy of the matter sought to be elicited. 

[12, 13] Frank B. Greene, who was a stenographer and engaged in 
the Secret Service department of the United States, being called as a 
witness for the government, testified that he, with others, interviewed 
défendants Joe and Morris Pass in New York, and that at the tiine he 
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took what was said at the interview in shorthand, and subsequently 
transcribed it. He related what the Pass brothers said to him, which 
testimony was admitted in évidence without objection. Joe and Morris 
Pass were witnesses in their own behalf, and while on the stand (and 
especially Joe Pass) disputed the correctness of Greene's testimony 
touching parts of the interview in New York. Greene was recalled 
in rebuttal, and interrogated as to Joe Pass' rendition of the interview, 
and the government was therenpon permitted, over objection, to in- 
troduce the transcript of the notes of the interview in évidence. The 
action of the court in this respect is also assigned as error. Technically 
the transcript should not bave gone in, because the notes of the inter- 
view could be used by Greene only for one purpose, namely, that of 
refreshing bis memory in case he was unable to testify from his inde- 
pendent recollection, and not as substantive testimony of what was 
said there. But the field of the interview seems to hâve been quite fully 
covered by Greene and the Pass brothers, and for this reason it is not 
apparent wherein the défendants bave been injured by the introduction 
of the notes themselves. The error was therefore harmless. The ex- 
ception saved to the refusai of the court to permit Greene to testify as 
to what the notes contained was without merit, as the notes showed for 
themselves what they contained. 

We corne now to the instructions of the court. The défendants, 
through their counsel, requested the court to give certain instructions, 
which were prepared and requested to be given in a former case. In 
that case two of the défendants hère were indicted by fîve counts. 
Cotint 1 charged a conspiracy to violate section 211 of tbe Pénal Code 
(Comp. St. § 10381) ; count 2 the same ; count 3 to violate section 6 
of the Pénal Code, by conspiring to prevent, hinder, and delay the 
exécution of the joint resolution of Congress of April 6, 1917; count 
4 substantially the same; and count 5 charged séditions conspiracy, 
under section 6 of the Pénal Code, to prevent, hinder, and delay tbe 
exécution of the Sélective Draft. Act of May 18, 1917 (40 Stat. 76, c. 
15 [Comp. St. 1918, §.§ 2044a-2044k]). Some of such requested in- 
structions were applicable in the présent trial, but some were not. 

[14] The first alleged error insisted upon is the court's refusai to 
give requested instructions 1 to 6, inclusive. Some of thèse are inap- 
plicable hère for any purpose. Those that are applicable bave been dis- 
posed of by what has previously been said in this opinion. They re- 
late to the sufficiency of the évidence to make a case for the jury. 

The refusai to give a number of other requested instructions is as- 
signed as error. Those insisted upon in the brief of counsel relate to 
requested instructions 8, 11, 13, 15, 16, 19, 20, and 21. As it relates 
to requested instructions 8, 11, 13, 15, and 16, we are persuaded that 
they are, so far as they state the law, adequately covered by the gên- 
erai instructions of the court. As to requested instruction 11, we shall 
hâve more to say when we reach the exce])tions to parts of the gên- 
erai instructions. Requested instructions 19, 20, and 21 relate to the 
presumption of innocence, and the légal necessity of proving the défend- 
ants guilty beyond a reasonable doubt. They might properly hâve 
been givcn, and we think ought to hâve been. They are covered in 
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their essential features by the gênerai instructions, but not so specifical- 
ly or incisively. Yet, upon a careful reading of the entire instructions 
of the court, it is obvious that défendants hâve sustained no substan- 
tial injury by the court's refusai to give them. 

We will notice now such assignments of error pertaining to the gên- 
erai charge as are properly predicated upon exceptions regularly and 
adequately saved thereto. Référence to the bill of exceptions will show 
that but three exceptions were even attempted to be saved to parts of 
the gênerai instructions. Thèse relate to what the court said, first, with 
référence to the use of force ; second, with respect to the presumption 
of knowledge of existing laws ; and, third, pertaining to freedom of 
speech. 

[15, 16] The court will not ordinarily look into any objections to 
the charge, unless they are timely made and exceptions regidarly saved 
to the rulings of the court respecting them. This éliminâtes consid- 
ération of ail défendants' assignments of error relative to the gênerai 
instructions, except such as are based upon the three exceptions above 
noted. The first two of the exceptions saved are directed to the fol- 
lowing portions of the charge: 

"If you believe or if you hâve reasonable doubt as to whether the IS'o 
ConscrliJtion' clrcular set out in the indictnieiit and admitted in évidence 
dld not piu-pose to opixjse by force or incite others to oppose by force and 
hinder and delay the Président in the exécution of tlie joint resolution of 
Congress, then, of course, you will not consider it in that connection. But if 
you believe beyond a reasonable doubt that the purpose and effect of the 
circular was to incite others by force to oppose, hinder, and delay the exécu- 
tion of such resolution, then such défendants who entered into such conspiracy 
would be gullty. In this connection I think I should say that the défend- 
ants are presumed to know the law, and cannot shleld themselves behind 
ignorance of the law. The law requires that ail i)ersons know what the law 
is. You are also instructed that every person is i)resumed to intend tlie 
natural conséquences or results of his acts deliberately or knowingly done. 

"As stated, the indictment charges the défendants with couspiring to o]>- 
pose by force the authority of the United States, and to hinder and delay 
the exécution of Its laws. You are instructed that this is an élément which 
must be established by the testimony on the part of the government by the 
same degree of proof. 

"Force need not be actual physical force manifested by the défendants, but 
must be such conduct, either acts, statements, invitations, or solicitations, 
the évident purpose of which is to incite others to the use of forclble résist- 
ance in hindering or delaying the government of the L'nited States in the 
exécution of its laws. It is not essential that the object of the consplracy 
should actually hâve been accomplished, or that force should actually hâve 
been used. Kor is it essential that the conspirators should hâve agreed upon 
the précise method of employing force or the weapons or instruments of such 
force. If a consplracy was formed, and the use of force was the natural or 
necessary means of accomplishing the object of the consplracy, and if îts 
use was necessarily incident to the carrying out of the plan of the consplracy, 
whether that force should be used by the défendants, or only by those per- 
sons who should be Induced to co-operate with them, then the défendants 
would be guilty of the offense charged. Nor can the effect of the circular 
be neutralized or limited by any motive or purpose or intent not conimuni- 
cated with the circular. Nor could what Webster or any one else said enter 
into this issue, or lindt the efCect of the circular. If the natural and reason- 
able conclusion to be deduced from the circular in évidence and what was 
done with it was to incite by force opposition to the law of the United States 
as charged. 
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"I tjilnk I should say In this connection, in view of the suggestions dur- 
ing the trial and arginnent, that you are net coucerned in this case wlietlier 
the war is riglit or not. We are at war now. There are only two sldes to 
the war. One side is in favor of this country; tlie otlier sido is against it. 
The policy of the government : Jias been declared and estal)Iished, and no 
person can by force do anythlng that will hinder or delay the government in 
carrying ont that policy set ont and deflned in the resolution referred to in 
the indictraent. The défendants are not charged witb being against or in 
favor of the vpar, but with conspiracy by force to oppose, hinder, or delay 
the government of the United States in the exécution of the resolution passed 
by the Congress with relation to the war and in carrying it to a successful 
termination." 



The criticism directed to the first of thèse instructions is to that por- 
tion whereby the court told the jury that the défendants were "pre- 
sumed to know the law and cannot shield themselves behind the igno- 
rance of the law. The law requires that ail persons know what the 
law is." It is urged that the publication of the circular in question 
could not be construed as inherently felonious per se, and that in crim- 
inal law every person is not presumed to know the law to such a degree 
as to impose upon him a felonious purpose when in fact he might hâve 
been ignorant of the law and hâve had no such purpose. Counsel dis- 
cusses the publication of the circular as if it were directed against the 
Conscription Act, which had not then been adopted by Congress. Such 
was not the case, and such was not the theory of the prosecution, or 
the court. Indeed, the court elsewhere plainly told the jury that the 
conspiracy, if any were f ormed, could not be made to ofïend against the 
Conscription Act of May 18, 1917. The court gave no such intimation 
as that the publication of the circtilar was felonious per se. What the 
court said to the eiïect that défendants were presumed to know the law 
is common knowledge, and, when construed in connection with the en- 
tire charge, is not susceptible of the construction that counsel are dis- 
posed to place upon it. 

[17] Further criticism is directed to the expression of the court that 
"every person is presumed to intend the natural conséquences of his 
own act." This is a common instruction given in cases where the de- 
liberate act of the défendant, by natural conséquence, is to do an in- 
jury to another or to the government, and, as applied to this case, it 
bas relation to the deliberate publication of a seditious circular. It is 
urged that the instruction was prejudicial, and that, while it is correct 
as an abstract légal proposition, it should not hâve been given in this 
case, citing Hibbard v. United States, 172 Fed. 66, 96 C. C. A. 554, 18 
Ann. Cas. 1040, in support of the argument. That case, however, is 
one for devising a scheme with intent to defraud, and is clearly dis- 
tinguishable from one like this. To show this, we need only quote 
f rom the opinion of the court on rehearing : 

"The error consists in applying it [the instruction] to a case wherein, apart 
from the intent, the act is colorless ; color being thereby imparted, not to the 
intent by the color of the act, as the law imi)lies, but to the act itself by 
the color borrowed from the intent. In cases like this where the act itself is, 
apart from the intent, colorless, the color of the intent must be proven as 
any other élément of crimlnality is proven." 
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The présent case is not one of that nature. It sliould be said that 
hère the court elsewhere told the jury that this presumption was not 
conclusive, but probatory in character, and should be considered with 
ail the other éléments disclosed by the testimony in the cause. There 
was no error in giving the instruction. 

[18] As it relates to the second part of the instructions above quoted, 
the criticism is directed to that particular clause where the court said: 

"Nor can the elïcct of the drcular be neutralized or limited by any motive 
or purpose or inteiit not coummuicated with the circular." 

Standing' alone, of course, this excerpt does not express the full or 
explicit meaning which the court designed to convey ; but when read in 
connection with the clause f oUowing, and especially with what the court 
said on the subject of intent, the criticism loses its potency. Nor is the 
criticism of the court's instruction relative to the force essential to be 
manifested by défendants entitled to greater weight. The instruction 
on that subject is, in our opinion, a clear exposition of the law as ap- 
plicable. 

[19] The third reserved exception relates to the court's instruction 
respecting the subject of freedom of speech. It is covered by the 
fifteenth assignment of error. The objection goes to the incorporation 
into the court's instruction of what was said by the writer of this opin- 
ion, in instructing a jury in another case, in explaining the constitutional 
right of freedom of speech, and especially to the part of the instruction 
running as f ollows : 

"But a citizen may not use his tongue or his pen in sucli a way as to in- 
flict légal injury upon his neighbor or another. Nor has any person the right, 
under the guaranty of freedom of speech, to shape his language in such a 
way as to incite discord, riot, or rébellion, because such action leads to a 
breach of the peace, and disturbs good order and quiétude in tlie com- 
munity. 

"I5ut when his criticism extends, or leads by willful intent, to the incite- 
ment of disorder and riot, or to the infraction of the laws of the land or the 
Constitution of this country, or witli willfnl purpose, to the résistance and 
obstruction of the due exécution of the laws by the proper authorities, It 
overleaps the bounds of ail reasonable liberty accorded to him by the guar- 
antee of the freedom of speech, and this because the very means adopted is 
an unlawful exercise of his privilège." 

It is urged that, while what was repeated from the writer's instruc- 
tion was applicable in the case of riot, rébellion, or breach of the peace, 
it could not be applied so broadly as to be suited to the case at bar. 
The court's attention was called to this feature of the instructions, 
when it had concluded, and it took occasion to say that — 

"Any référence in the instructions with relation to inciting to riot was 
simply glven as a gênerai définition of the term (freedom of speech), so that 
you wili understand it, and you will imderstand that the référence sliould 
only apply to the charge in the indictment ; that is, the conspiracy to, by 
force, hinder and delay the government as charged." 

As thus explained, the criticism is untenable. 

[20] Another objection to the entire instruction is that the question 
of freedom of speech is not involved in the issues of the case. Counsel, 
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however, cannot complain of this, if otherwise irrelevant, as they in- 
v'ited the instruction by their requasted instruction No. 11. 
Finding no error in the record, tîie judgment of the trial court will be 



affirmed. 



SHIDLER V. UNITED STATES. 
(Circuit Court of Appeals, Nintti Circuit. May 5, 1019.) 

No. 3272. 

1. War <S=»4 — EsPiONAOE AcT — Offenses. 

Espioiiage Act June 15, 1917, § 3 (Comp. St. 1918, § 10212c), hchl to de- 
nounce three offenses : First, tlie willful inaking or couveying of false re- 
ports while the United States is at war, with ttie intent to interfère witli 
tlie opération or success of milltary and naval forces, etc. ; second, tlie 
attempt to cause Insubordination, disloyalty, or mutlny in tlie military 
and naval forces of the United States ; and, third, the willful obstruc- 
tion of the enlistment service of the United States, to the injury of the 
service or the United States — it being unnecessary to the consummation 
of the first two offenses that the United States be injured. 

2. Army and Navt <s=>40 — Bspionaoe Àct. 

Assuming that défendant might be loyal, though he characterized the 
Draft Act as unjust, and stated that lie would flght conscription, yet, if 
he inade the statenient with evil mind, intending to bring about insub- 
ordination, disloyalty, and refusai of duty in the military service, he was 
guilty of a violation of Espionage Act June 15, 1917, § 3 (Comp. St. 3918, § 
10212c), and in a larosecution based on such statement, defendant's acts, 
speech, and state of mind are matters for considération in determining 
whether he was guilty. 

3. War ®=34 — Espionage Act — Evidence. 

In a prosecution under the Espionage Act June 15, 1917, § 3 (Comp. St. 
1918, § 10212c), for the making of false statements to the effect that the 
war was nothing but a capitalists' war, etc., with intent to promote the 
succes.s of Gemiany, with wlilch tlie United States was at war, a copy 
of the address of the Président of the United States to Congress, made a 
few, days before that body declared war, setting forth the causes for 
the déclaration of war, held admissible in évidence. 

4. Cbtminai, Law <@=>371(1) — Evidence — Otheb Offejjses — State of Mind — 

Espionage Act. 

In a prosecution under Espionage Act June 15, 1917, § 3 (Comp. St. 1918, 
§ 10212c), for mâking false statements with the Intention of promoting the 
success of Germany, with which the United States was at war, évidence 
of statements made by défendant prior to the déclaration of war was ad- 
missible, where limlted to the question of the defendant's state of mind 
at the tiine he uttered the statements charged. 

5. Army and Navt <s=340 — Espionage Act — Offense. 

The mère utterance of seditious words In the présence of a person sub- 
.1eet to military duty under the Sélective Service Law (Comp. St. 1918, §§ 
2O44a-2044k), if intended to induce insubordination, disloyalty, or re- 
fusai of duty, is sufficient to constitute an offense under Espionage Act 
June 15, 1917, § 3 (Comp. St. 1918, § 10212c) ; so in a prosecution under 
such section, based on such utterances, an Instruction that to constitute 
an attempt to coînmit a crime there must be spécifie intent to commit it, 
foUowed by an overt act, was confusing and properly refused. 
(I. Ceiminal Law <g=>829(3) — Request Covebed by Instructions Given. 

In a prosecution for violation of Espionage Act June 15, 1917, § 3 (Conip. 
St. 1918, § 10212c), where the court instructed that it was necessary for 

(gsoFor other cases see same topio & KBY-NUMBER in ail Key-Numbered Dlgests & ladexes 
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the government to prove that, wliile the United States was engagea In 
war, défendant made false statements witli intent to promote the success 
of the eneray, the refusai of a recxnested instruction tliat, unless the 
nury was satlstied the words spokcn were of the character, and of adé- 
quate and sutiicieiit magnitude and proximity to the thing intended, to 
bpar ont the intent charged, défendant should be acquitted, was properly 
refused, being covered. 
7. Criminal Law ©=262 — Aeeaignmest — Waiver. 

In View of TJ. S. Comp. St. § 1C9S, défendant walved arraignment 
where, after the indictuient was read to the jury, the derlv stated dé- 
fendant had entered a plea of uot guilty, and défendant proceeded to 
trial witliout objection, the date of which had been tixed by stipulation. 

In Error to the District Court of the United States for the District 
of Nevada ; Edward S. Farrington, Judge. 

Al Shidler was convicted of violation of Espionage Act June 15, 
1917, § 3 (Comp. St. 1918, § 10212c), and brings error. Affirmed. 

M. J. Scanlan and James Glynn, both of Reno, Nev., for plaintifif in 
error. 

William Woodburn, U. S. Atty., of Reno, Nev., for the United 
States. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Shidler was convicted under four counts 
of an indictment drawn under section 3 of the Espionage Act of June 
15, 1917, c. 30, 40 Stat. 218 (Comp. St. 1918, § 10212c). The first count 
alleged in substance that he willfully and unlawfuUy made certain false 
statements with intent to promote the success of the Impérial German 
government, the enemy of the United States, by stating in substance 
before certain named individuals "that the war between the United 
States and the Impérial German government was nothing but a cap- 
itaUstic war, and if it was not for the graft and money to be made 
by the capitalists the United States would never hâve gone into war" ; 
that the statements made were then and there false, as the défendant 
then and there well knew. The second count charged that défendant 
willfully and unlawfully made certain false statements with the in- 
tent to promote the success of Germany, and that in the présence of 
certain persons named he said, in substance, "that the war between 
Germany and the United States was started solely for the interest 
of the capitalists, who would reap a harvest and make immense prof- 
its from the sale of munitions and war material" ; that thèse statements 
were false, and known by the défendant to be false. The third count 
alleged that, during the war between the United States and Germany, 
défendant willfully made certain false statements with the intent then 
and there to promote the success of Germany, in that, in the présence 
of an individual named, he said, in substance, as f ollows : "That 
the said war between the United States and the Impérial German gov- 
ernment was started in the United States by the money power and 
grafters ; that the government of the United States is controUed by 
Wall Street steel, iron, munitions factories, and shipbuilding interests ; 
that the only reason that the war was being prolonged was for the 

<g::3For other cases see same topic & KBY-NUMBER in ail Key-Numterei] Digests H Indexes 
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purpose of enriching the munition and supply corporations, Wall 
Street, senators, congressmen, and other grafters, ail of which were 
influencing the government to continue the war between the United 
States and the Impérial German government;" that the statements 
were false and défendant' knew them to be false. In the fourth count 
it is alleged that défendant willfuUy, unlawfully, and feloniously did 
attempt to cause insubordination, disloyalty, and refusai of duty in the 
military forces of the United States, in that in the présence of certain 
persons, he said, in substance, as follows : "The draf t law is the rot- 
tenest pièce of injustice that was ever railroaded upon the x\merican 
people; I will fight conscription as long as I hâve breath left in my 
body ;" that said persons in whose présence thèse remarks were made 
were then and there maie citizens of the United States between the âges 
of 21 and 30 years, and who had registered under the Draft Act of Con- 
gress approved May 18, 1917, entitled "An act to authorize the Prés- 
ident to increase temporarily the military establishment of the United 
States." Act May 18, 1917, c. 15, 40 Stat. 76 (Comp. St. 1918, §§ 
2044a-2044k). 

The plaintifï in error contends that : (1) It is not charged that the 
statements alleged were made to the in jury of the United States, nor 
that any of the statements alleged resulted in the injury to the recruiting 
or enlistment service of the United States or to the United States; 
(2) that it does not appear f rom the alleged faJse statements of the de- 
fendant alleged in the first count of the indictment that any of sach 
statements were or are calculated to, or were capable of being construed 
as in any way made to promote the success of the German govern- 
ment; (3) that it does not appear from the alleged false statements in 
the second and third counts that they were calculated or intended to 
promote in any manner the success of the German government; (4) 
that in the fourth count no f act or overt act constituting an attempt is 
set forth. 

[ 1 ] It is accepted by counsel on both sides that three separate of- 
fenses are created by section 3 of the statute and plaintifï in error ar- 
gues that the phrase "to the injury of the service of the United States" 
relates back to and is an essential élément of ail three, and must be al- 
leged and proved. The section, as we understand it, defines thèse 
offenses : First, whoever, when the United States is at war, shall will- 
fully make or convey false reports or false statements with intent to 
interfère with the opération or success of the military or naval forces of 
the United States, or to promote the success of its enemies ; second, 
whoever, when the United States is at war, shall willfully cause or at- 
tempt to cause insubordination, disloyalty, mutiny, or refusai of duty 
in the military or naval service of the United States; third, whoever 
shall willfully obstruct the recruiting or enlistment service of the Unit- 
ed States, to the injury of the service or the United States. The clause 
"to the injury of the service or of the United States" qualifies only its 
immédiate antécédent; that is, the third subdivision of the section, 
which reads, "or shall willfully obstruct the recruiting or enlistment 
service of the United States." This would be the gênerai rule of con- 
struction, which may be well invoked in this instance, when it is also 
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considered that the acts denounced and made crimlnal in the first two 
subdivisions, if consummated, obviously do injure the United States, 
while it would net necessarily foUow that the acts done under the third 
subdivision would produce such results. The Hoquiam, 253 Fed. 627, 

C. C. A. . As pointed out by Judge Ray in United States v. 

Pierce (D. C.) 245 . Fed. 878, the earnest urgings by a mother to her 
son not to enlist could hardly be held to be a willful obstruction of the 
service of the United States. It is to be observed that section 3 was 
amended by Act May 16, 1918, c. 75, § 1, 40 Stat. 553 Comp. St. 1918, 
§ 10212c , by omitting the worda "to tlie injury of the service or of the 
United States." 

[2] With respect to the fourth count, it is argued that the state- 
ments alleged could be construed as the honest expression of an individ- 
ual citizen, or a reckless statement of opinion. Assuming, for the pur- 
poses of argument, that a man might express such opinions and stili 
be loyal to his country, still, if willfully and with evil mind he uttered 
the language with the intention of bringing about insubordination, dis- 
loyalty, and refusai of duty in the military forces of the land, he has 
violated the law and is subject to punishment and should be brought 
to trial. His acts, his speech, and the state of his mind become matters 
for the considération by a jury under proper instructions upon the law 
of attempt to commit crime. 2 Bishop, New Criminal Law, § 741 ; 
People v. Grubb, 24 Cal. App. 604, 141 Pac. 1051. 

[3] It is next said that the court erred in admitting in évidence a 
copy of the address of the Président of the United States to Congress 
under date of April 2, 1917, wherein the Président stated the causes 
which brought the United States into the war. Rules of évidence must 
be construed with due regard to practical convenience. How more di- 
rectly could évidence be adduced that the statements charged to hâve 
been false were f aise than to introduce an officiai public statement made 
in the course of officiai duty by the head of the government to Con- 
gress, which body, within a few days after hearing the statement, for- 
mally declared the existence of the state of war? Certainly the recom- 
mendations of the Président were in no wise binding upon the mem- 
bers of Congress, but nevertheless the message was relevant, as bearing 
upon the whole question of the truth or falsity of the statements al- 
leged to hâve been made by the défendant. 

[41 Certain statements made by the défendant prior to the déclara- 
tion of war were admitted over the objection of defendant's counsel. 
The court, however, in admitting such statements, expressly ruled that 
they were before the jury solely to enable it to détermine what the de- 
fendant's state of mind was at the time he uttered the statements 
charged in the indictment. We find no error in the ruling ; United 
States V. Schulze (D. C.) 253 Fed. 377; article II, Stephen's Digest on 
the Law of Evidence. 

[5] It is said that the court erred in refusing the following request 
for instruction: 

"Tou are instructed tliat, to constltute an attempt to commit a crime, there 
must be a spécifie Intent to commit It, followed by an overt act or aots teiid- 
Ing to the commission of such crime. There must be somethlng more tlian 
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mère préparation remote from the time and place of the Intended crime, and 
If such overt act is not thus remote, and Is done witli the spécifie intent to 
commit tlie crime, and directly tends in some substantial degree to accom- 
plisli it, sucli spécifie Intent and overt act, taken togetlier, are sutlieleut to 
warrant a conviction." 

The court held that the mère utterance of seditious words in the 
présence of a person liable to military duty under the Sélective Serv- 
ice Law, if intended to induce insubordination, disloyalty, or refusai 
of duty in the military forces, was sufficient to constitute an offense un- 
der the statute. We believe the court was correct in its statement of 
the law, and in the charge given, and that the requested instruction 
was confusing. 

[6] The court also refused to charge that, unless the jury was sat- 
isfied that the words spoken were of a character adéquate and of suf- 
ficient magnitude and proximity to the thing intended to bear out the 
intent charged, the défendant should be acquitted. In view of the f act 
that the court instructed the jury that it was necessary for the govern- 
raent to prove that the United States was engaged in war, and that the 
défendant made a false report or a false statement, and that he made it 
with the intent to promote the success of the enemy, and that each of 
thèse éléments must be proved beyond a reasonable doubt, we believe 
that the essentials of the ofifense were sufïiciently and clearly stated. 

[7] It is said that the court erred in denying motion in arrest of 
judgment. This assignment rests tipon the contention that défendant 
never was arraigned and never was called upon to plead. The tran- 
script shows that, when the bill of exceptions was presented to the 
District Court for allowance and settlement, the words "and no issue 
of not guilty has ever been joined in said cause" were stricken out, and 
the f ollowing inserted : 

"Tlie indictment was presented May 25, 1918. May 29tli It was ordered 
tliat défendant appear for arralgnment Jnne 3d. A demurrer to tlie indict- 
ment was flled and argued June 8tli, and on tbe llth the demurrer was 
overruled. June 12th, both Mr. Woodburn, tlie District Attorney, and Mr. 
Scanlan, attorney for the défendant, were présent in court. At that time 
this arrangement and coUoquy occurred: Mr. Woodburn: 'Both counsel for 
the government and for Shidler hâve recel ved notice that the demurrer was 
overruled, and I would llke to flx a date for trial ; and I am willing to stipu- 
late wlth counsel that he may enter hls plea on tlie day of the trial so as to 
save a trlp hère. That is the understanding?' Mr. Scanlan replled, 'Tes:' 
and at that time the trial was set for July 8th. Prior to the trial, and on 
June 24th, the défendant filed an affidavit to procure the attendance of wlt- 
nesses in hls behalf at the expense of the govemment. An order was made 
in accordance with the prayer of hls pétition, and the wltnesses were sub- 
sequently iiroduced on the day of the trial. At that time both parties ap- 
peared, and both announced they were ready for trial. After the jury was 
impaneled and sworn, the clerk of this court read the indictment to tlie 
jury, and in the présence of the défendant and hls counsel stated that de- 
fendant had entered a plea thereto of not guilty. No objection was made to 
proceeding wlth the case because the arralgnment had not been had, and no 
plea of not guilty was entered. The objection was not raised until the con- 
clusion of the trial, and after verdict was rendered." 

Under section 1698, United States Compiled Statutes 1916, it is pro- 
vided in effect that when a person indicted for an offense, upon his 
arralgnment, stands mute or refuses to plead, it shall be the duty of the 
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court to enter a plea of not guilty on his behalf, in the same manner as 
if he had pleaded not guilty thereto, and when a person pleads not guilty, 
and such plea is entered as aforesaid, the cause shall be deemed to be 
at issue, and shall proceed without further formai ceremony and be 
tried by a jury. In Garland v. State of Washington, 232 U. S. 642, 
34 Sup. Ct. 456, 58 L. Ed. 772, the court adopted the view which had 
been expressed by Justice Peckham in his dissenting opinion written 
in Grain v. United States, 162 U. S. 625, 16 Sup. Ct. 952, 40 L. Ed. 
1097, wherein Justice Peckham said that a waiver should " 'be conclu- 
sively implied, where the parties had proceeded as if défendant had 
been duly arraigned, and a formai plea of not guilty had been inter- 
posed, and where there was no objection made on account of its ab- 
sence until * * * the record was brought to the appellate 
court for review.' It would be inconsistent with the due administration 
of justice to permit a défendant, under such circumstances, to lie by, 
say nothing as to such an objection, and then for the first time urge it 
in this court." The court expressly overruled the Crain Case in so 
far as it was not in accord with the views expressed in the Garland 
Case. See, also, State v. Klasner, 19 N. M. 474, 145 Pac. 679, Ann. 
Cas. 191 7D, 824, where it was held, upon the authority of the Garland 
Case, that appellant could not raise in the appellate court the question 
that she was not arraigned, where she had proceeded with the trial as 
if she had been duly arraigned, and failed to object or in any manner 
call to the attention of the trial court the fact she had not been ar- 
raigned. 

We find no error in the record, and afïirm the judgment. 



WALLACE V. WEINSTEIN. 

In re WALLACE AUTOMOBILE CO. 

(Circuit Court of AppeaKs, Tliircl Circuit. April 30, 1919.) 

No. 2410. 

1. CORPORATIOXS <S=3228 ASSESSMENT op Stockiioldehs — Unpaid Stock. 

Capital stock issued as full paid b.\' a Delaware corporation on a con- 
traet for pnrcliase of real cstate, wliich was never carried out by full pay- 
ment or conveyance of the proi)erty, was not issued on a conditional sub- 
scription, and was not only not full paid, but wliolly without con.sidera- 
tion, and asspssable in the hands of the holder under the law of Delaware 
for the beneflt of creditors. 

2. CoEPOKATioxs iS=>232(.3) — Capital Stock — Prospective Profits. 

Under the law of Delaware, a corporation cannot lawfully capitalize 
prospective profits. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; John B. McPherson, Judge. 

In the matter of the Wallace Automobile Company, bankrupt. Ja- 
cob J. Weinstein, trustée in bankruptcy, petitioned for leave to assess 

<g:::3For other cases see same topic & KBY-NtIMBER in ail Key-Numbered Dlgests & Indexes 
257 P.— 40 
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its corporate stock in the amount same was not fully paid. From an 
order of the District Court, Robert Wallace àppeals. Affirmed. 

John Arthur Brown and, Henry P. Brown, both of Philadelphia, 
Fa., for appellant. 

Joseph Sternberger and Fox & Rothschild, ail of Philadelphia, Pa., 
(George P. Rich, of Philadelphia, Pa., of counsel), for appellee. 

Before BUFFINGTON and WOOLLEY, Circuit Judges, and 
HAIGHT, District Judge. 

WOOLLEY, Circuit Judge. The Trustée of the bankrupt corpora- 
tion petitioned the Référée for leave to assess the stock of the corpora- 
tion in the amount it had hot been paid for, or in such lesser amount 
as would meet the obligations of the estate. AUowance of this pé- 
tition turned primarily on the question whether the stock was fuU 
paid. It was ultiniately decided by the Référée on a finding that the 
stock had been issued upon a conditional subscription, that the con^ 
dition had not been performed by the corporation, and that, in con- 
séquence, the stock was not assessable. On review before McPher- 
son, Circuit Judge, sittihg in the District Court, the Referee's order 
was reversed and an assessment was directed to be made on certain 
shares held by Robert Wallace, the appellant, at a rate to be deter- 
mined during the case. This appeal is from the order of the Dis- 
trict Court. 

The relevant facts are thèse: Wallace engaged in the automobile 
business through the médium of a Delaware corporation. He obtain- 
ed a charter in July, 1912, and complied with the formalities of cor- 
porate organization by paying $1,000 in cash for the initial issue of 
100 shares of stock. He named the directors and had himself elected 
treasurer and gênerai manager. 

Wallace owned two properties in Philadelphia in which he proposed 
the corporation should conduct its business. On August 8, 1912, he 
caused a contract to be made bètween himself and the corporation, in 
which he agreed to sell and the corporation agreed to purchase thèse 
properties for the considération of $130,000 — $30,000 in cash and 
$100,000 in the common stock of the corporation. No time was 
named for the issue and delivery of the stock; October 1, 1913, was 
the date set for the payment of the cash. It was agreed further, that 
the corporation should pay taxes, waterrent, Insurance, and interest 
on a mortgage, as rent until payment in f ull of the purchase price ; 
repairs and improvements to be made and paid for by the corporation. 
Tliereupon the corporation, in part performance of its undertaking 
of purchase, issued to Wallace 10,000 shares of its stock at the par 
value of $10 a share, as fuU paid stock. It then embarked in business, 
in the prosecution of which it obtained crédits and incurred debts. 

The contract of purchase and the stock issue were characterized 
by informalities not unusual in transactions of this kind. The min- 
utes of the corporation record little of what was done or of what 
was intended to be done, and are silent with respect to any exercise 
of judgment by the directors as to the value of the property for which 
the corporation proposed to issue its stock and pay money. Both 



WALLACE V. WEINSTEIN 627 

(257 FJ 

Wallace and the corporation, however, regarded the properties so 
purchased as the considération for the stock, and treated the stock 
as full paid when issued by the corporation and accepted by Wallace, 
though Wallace gave nothing for it and the corporation received 
nothing in return. On January 1, 1913, being a date many months 
after the corporation had issued its $100,000 of stock and had de- 
livered it to Wallace in payment of the stock considération for the 
properties, and being a date also many months prior to that named 
for the payment of the cash considération of $30,000, Wallace and 
the corporation made another contract dealing with one of the two 
properties covered by the first contract. Whether it was intended that 
the second contract should abrogate the first, in whole or in part, does 
not appear, for it contained no référence to the first contract or to 
the previonsly proposed use of the same property as part considération 
for the $100,000 stock issue. 

By the second contract, Wallace leased one of his two properties 
to the corporation for a short term, in considération of a nominal 
rent, and of the payment by the corporation of taxes, water rent and 
interest, and the making of improvements and repairs. Wallace 
then promised to sell to the corporation the one property named in 
the contract for $30,000 in cash, on a future date, notwithstanding he 
had already promised in the first contract to sell this and the other 
property for the same cash considération, plus $100,000 of stock. 

Just what Wallace intended by this transaction, we can not imagine. 
What is its légal eflrect, considered with référence to the proposed 
use of the same property as part considération for the stock issue 
under the first contract, and its apparent withdrawal from that use 
under the second, we are not informed. 

It appears that in his plan of corporate organization, Wallace in- 
tended to hâve 5,000 shares (or $50,000) of the stock issued directly 
to the corporation as full paid stock to be used as bonus to induce 
purchases of preferred stock, which was to be issued and sold later. 
This plan miscarried when the whole $100,000 of stock was issued 
to him. To carry ont his original purpose, Wallace handed back to 
the corporation 5,000 shares and received in return a certificate for 
the same number of shares, made in his name as Trustée. His holding 
of treasury stock was thereafter reduced from time to time, as it was 
drawn on for use as bonus stock, until, at the last, he held but 3,925 
shares. 

On October 10, 1913, Wallace and the corporation entered into a 
third contract, whereby they expressly undertook to abrogate the 
first and second contracts for the sale of the properties, and to annul 
the transactions performed under them in so far as they related to 
the issue by the corporation and the acceptance by Wallace of the 
$100,000 of stock ; being caref ul, however, to préserve to Wallace 
ail benefits of taxes and interest paid and improvements made on the 
properties. The abrogation of the stock transactions was intended 
to be effected by Wallace surrendering to the corporation the 5,000 
shares of stock retained by him personally, less the 100 shares paid 
for in cash, and so much of the treasury stock which then remained 
in his name as Trustée, amounting to 3,925 shares. The 5,000 shares 
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which Wallace thus surrenderd were cancelled, but the 3,925 shares, 
intended likewise to be surrendered, remained uncancelled and on 
the books. 

At the time of this transaction, the corporation was insolvent, and 
a month later, that is, on November 6, 1913, it filed a voluntary pé- 
tition in bankruptcy. The complète insolvency of the corporation 
at that time was shown later by the administration of the bankrupt 
estate, wherein the moneys realized from assets amounted to $2,900 
and the scheduled debts and costs of administration exceeded $25,000. 

Prior to bankruptcy, the corporation had paid $492.00 in taxes and 
water rents; $1,750.00 interest on the mortgage; and had expended 
upwards of $12,000 in improvements upon the property. 

The two important facts occurring before bankruptcy are thèse: 
Wallace never conveyed the property to the corporation ; the corpora- 
tion made part payment on its contract of purchase by issuing and de- 
livering to Wallace $100,000 of its stock as full paid. Wahace held 
both the property and the stock. 

The two facts outstanding at the time of bankruptcy are thèse: 
The corporation had not paid Wallace the $30,000 cash part of the 
purchase price for the properties ; Wallace stiU held his properties 
and so much of the stock as he had not succeeded in getting cancelled. 

Wallace justifies holding the properties because the corporation 
did not make its cash payment of $30,000, and avoids liability for 
assessment on his stockholding upon the ground that the stock was 
issued to him under a conditional subscription and that the condition 
(the payment of the $30,000 cash considération) had not been per- 
formed. 

Preliminarily to deciding the question of assessment, we dispose of 
the contract of cancellation as void. In doing this, no comment is 
necessary, except to say, that the parties seem to regard the 5,000 
shares which Wallace held as his own, and the 1,075 shares otherwise 
held and in part distributed as bonus, to be whoUy out of the case, 
leaving in dispute only the 3,925 shares which stood in Wallace's 
name as Trustée at the time of bankruptcy. As ail parties, both in 
the court below and in this court, restricted the controversy to this 
aspect of the case, as also did the trial court whose order is now un- 
der review, we are not disposed to go beyond it on this appeal. The 
question, therefore, is, whether the 3,925 shares of stock standing in 
the name of Wallace as Trustée at the time of bankruptcy are liable 
to assessment in his hands, as holder. 

[1] We find this stock assessable under any aspect of the case. 

We agrée with the learned trial judge that "Wallace's subscription 
was not conditional." Wallace made a contract for the outrighfsale 
of his properties to the corporation, to be paid for by stock and money. 
Payment by the corporation of stock and money for the properties 
was not a "condition" of the subscription, as that term is used in the 
law of conditional subscriptions. Cook on Corporations, section 77-89 
The corporation's promise to pay Wallace for his properties was thr- 
"consideration" for Wallace's promise to convey the properties to the 
corporation. Each promise was absolute; neither was affected by 
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conditions. Of course, as between the parties, neither promise was 
enforceable by one against the other without performance or a tender 
of performance by the moving party of his own undertaking. But 
we hâve hère no contest between parties to enforce a contract; we 
hâve rather a situation where the corporation performed a part of its 
undertaking by issuing its stock and making part payment of the 
considération, and where Wallace, by performing no part of his un- 
dertaking, made the issue of the stock as full paid impossible. While 
Wallace was not bound to convey the property to the corporation 
until the corporation had paid him the full considération, and while 
the corporation was not required to make the stock payment to Wal- 
lace until it was ready to make the cash payment also, there1>y making 
possible the issue of stock as full paid in return for property received, 
the facts are, the corporation made the stock payment and Wallace 
accepted it, and the transaction, instead of being a mistake or an in- 
advertence, was part of the plan for financing the corporation, which 
Wallace had carefully thought out. This is shown by Wallace's tes- 
timony, that, under the plan, $50,000 was intended to be issued as 
full paid stock — somehow or other — directly to the corporation to 
be used later as treasury stock in promoting the sale of preferred stock, 
and it is shown also by the f act, that, when Wallace discovered that a 
"mistake" in the plan had been made by delivering ail of the stock 
to him, he split the stock, had one half put in his name as trustée 
and thereafter held and used it in promoting the sale of preferred 
stock, and retained the other half for himself. This was Wallace's 
way of rectifying the mistake. With the stock thus issued, held out 
and used, we are concerned not with the rights of Wallace and the 
corporation as parties to the stock transaction, but with the rights of 
creditors which bave intervened. As Wallace retained both prop- 
erties for which the stock was represented to be issued as full paid, 
and as the corporation on issuing the stock received nothing in return, 
it is very certain that the stock, though described as full paid, was 
not paid for at ail. The efifect of this transaction on the capital re- 
sources of the corporation is obvions. The effect upon the corpora- 
tion's creditors is equally obvions. 

Ail doubts as to the character and basis of liability to creditors of 
one who bas thus acquired and thus holds stock of a corporation, are, 
under the law of Delaware, settled beyond dispute by the case of John 
W. Cooney Company v. Arlington Hôtel Company (Del. Ch.) 101 Atl. 
879, decided by the Chancelier and affirmed by the Suprême Court 
of that State, Du Pont v. Bail, 106 Atl. 39; following like décisions 
on a similar law by the courts of New Jersey in See v. Heppenheimer, 
Untermeyer et al., 69 N. J. Eq. 36, 61 Atl. 843; Holcombe v. Trenton 
White City Co., 80 N. J. Eq. 122, 82 Atl. 618, affirmed by the Court 
of Errors and Appeals, 82 N. J. Eq. 364, 91 Atl. 1069. In thèse cas- 
es, corporate stock issued, outstanding and not paid for is regarded 
as a trust fund for the benefît of creditors. The courts of thèse ju- 
risdictions treat this doctrine as a hard and fast rule imbedded in its 
law, never to be relaxed. But they go further and hold that stock- 
holders' liability to creditors in such case no longer dépends on the 
trust fund theory, but is a statutory liability. 
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In the case of John W. Cooney Company v. Arllngton Hôtel Com- 
pany, supra, Chancellor Curtis, sitting in the trial court, and Chief 
Justice Pennewill, speaking for the Suprême Court on appeal, hâve so 
elaborately discussed the assessment of corporate stock and the lia- 
bility of stockholders for assessment under the constitution and stat- 
ute of the State of Delaware, that répétition of that discussion would' 
add nothing to the décision there made. There is, however, one state- 
ment of the Chief Justice, which is peculiarly applicable to the ques- 
tion in this case. It is as f ollows : 

"And even though stock issued without considération could he held to be 
void under our constitutional provision, and eould be caneelled by tlie cor- 
poration or npon tlie application of bona fide stockholders, it does not follow 
that the acceptor of sueh stock could claim immunity from assessment. Cer- 
tainly a stockholder carnot escape such assessment if he bas held himself ont, 
or permitted himself to be held ont, as the owner of the stock ; and much less 
could he escape if he participated in the unlawful Issue or acqulesced thereln." 

We see nothing in the case that avoids assessment of the stock of 
the bankrupt corporation or that absolves Wallace from his liability 
to meet an assessment on stock standing in his name at the time of 
bankruptcy to an amount equal to its face or such lesser amount as 
will discharge the obligations of the bankrupt estate. 

Having reached this décision, we would not discuss the other aspects 
of the case except for the attention given them in the testimony and 
at the arguments, and for the insistance with which they were urged. 
The first had to do with the value of the properties intended for use 
as the basis of the stock issue. Wallace contends that the properties 
were in truth equal in value to the face of the stock, and that, in 
conséquence, the stock when issued for the properties was in fact 
full paid. As the properties were never conveyed to the corporation 
and as stock could not be issued against property which the corpora- 
tion had not acquired, we are at a loss to know the pertinency of this 
contention. But, assuming there is in the case a basis for this con- 
tention, Wallace proved by his own testimony that the stock is not 
full paid. While he proposed by his first contract to sell the prop- 
erties to the corporation for the total considération of $130,000, the 
highest value he put upon them was $75,000, which, after deducting 
encumbrances, left an equity of but $12,000. As to the real value of 
the property and its value for the purpose of capitalization, Wallace 
made this naive admission : 

"There icas a certain amount of ntock given to you that you don't aVways 
pay for. Take $.30,000 from ,$75,000 and it leaves $45,000, and deducting 
your mortgages of $33,000 leaves $12,000 for tchich the stock was given." 

On this testimony, it is quite impossible to hold that the $100,000 
of stock was full paid. 

[2] The next contention is, that the $100,000 of stock was paid 
for — in part, at least — by Wallace's transfer to the corporation of 
certain contracts of agency with automobile manufacturers, alleged 
to be worth $50,000. If such contracts were transferred to the cor- 
poration for its stock— even at the value subsequently placed upon 
them — then the stock at the best was only half paid for. But there 
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îs nothing contemporaneous with the stock transaction which indi- 
cates, that the agency contracts were assigned to the corporation in 
part considération for the stock. But if they were so assigned, the 
contracts — which later proved valueless — if property in any sensé — 
were not property of a kind for which stock can be issued. They con- 
tained nothing more substantial than a promise of profits. Contem- 
plated profits cannot be a basis of capitaHzation of a corporation under 
the Delaware law, for neither stockholders nor directors hâve any 
right to make a présent capitalization of prospective profits. See v. 
Heppenheimer, Untermeyer et al., supra ; Holcombe v. Trenton White 
City Co., supra; John W. Cooney Company v. Arhngton Hôtel Com- 
pany, supra. The agency contracts cannot be regarded as considéra- 
tion for tlie stock in any amount. 

Any question of Wallace's Hability as a stockholder for assess- 
ment on unpaid stock, though standing in his name as Trustée, and 
any question of the right of the Trustée in bankruptcy to enforce his 
liabiHty for the benefit of creditors, by analogy to a like right of a 
receiver of an insolvent corporation, are set at rest under the laws of 
Delaware by the décisions in John W. Cooney Company v. Arlington 
Hôtel Company, supra. The case cited is distinguished from Court- 
ney v. Georger, 228 Fed. 859, 143 C. C. A. 257, by the interprétation 
which the courts of Delaware hâve given the Delaware statute. See 
also Alling v. Wenzel, 133 111. 264, 24 N. E. 551 ; Allibone v. Hager, 46 
Pa. 48; 1 Cyc. 714. 

The order of the District Court is affirmed. 
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In re SMIÏH et al. 

(Circuit Court of Appeals, Sixth Circuit. March 12, 1919.) 

No. 3194. 

1. Bankruptcy <S==>106(3) — Préférence — Knowledge of Insolvency. 

A creditor of one niember of bankrupt partnersliip, wliich was hope- 
lessly insolvent, who received from his debtor in partial paymeut of notes 
not due raercliandise bought to his knowledge entirely on crédit of the 
flrm, and who also had intimate linowledge of Its affairs, held to hâve 
such knowledge of its Insolvency as rendered the paymeut a voidable 
préférence. 

2. Bankruptcy ©=293(2) — Suit by Trustée — Equity Jurisdiction. 

With defendant's consent a bill in equity by a trustée to recover a préf- 
érence may be eutertalned by a District Court. 

Appeal from the District Court of the United States for the West- 
ern District of Tennessee. 

Suit in equity by W. H. Stone, trustée in bankruptcy of I. C. Crow 
and O. W. Smith or Crow & Smith, against J. R. (^och. Decree for 
complainant, and défendant appeals. Affirmed. 

Frank S. Elgin, of Memphis, Tenn., for appellant. 
T. B. Whitehurst, of Selmer, Tenn., for appellee. 

(gssFor other cases see same topio & KBY-NUMBER in ail Key-Numbered Digeste & Indexes 
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Before WARRINGTON and DENISON, Circuit Judges, and 
KIIvLITS, District Judge. 

KILLITS, District Judge. In October, 1912, the appellant, J. R. 
Gooch, sold to parties in Birmingham, Ala., a gênerai store owned by 
him for some time at Gravel Hill, Tenn. At that time, and for nearly 
two years theretofore, one of the bankrupts (Smith) had clerked for 
Gooch in this store at a salary from $25 to $35 per month. Smith 
continued in the employ of the purchaser of Gooch's store until the 
merchandise was moved to Birmingham in the early summer of 1913. 
Soon thereafter Smith began business for himself at Gravel Hill, at 
the same time buying from Gooch 38 acres of land with a frame store 
building thereon and other improvements. He bought this land al- 
together on crédit, executing long-time notes for the payment, in- 
volving him in an indebtedness of over $3,000 for the purchase ; 
Gooch retaining title to the property until the considération was paid. 
Shortly after the Gooch stock had been removed to Birmingham^ a 
portion of it was returned to Gravel Hill by one Dunker, who bought 
the old Gooch brick store building from Gooch's vendee. This real 
estate was bought by Dunker entirely on crédit, a trust deed upon the 
goods and store real estate being given as security. The trust was 
foreclosed in the summer of 1914 and bought at public sale by Gooch. 
At this time, Smith, in addition to his debts to many other parties, 
owed Gooch about $600, unsecured, besides the debt on the land, and 
$800 to a bank on which Gooch was security. 

In July, 1914, Crow, the other bankrupt, went into partnership with 
Smith at the suggestion of Gooch. Crow seems to hâve contributed no 
money, but expected to put in $1,000 in the fall. His connection with 
Smith lasted but a month, during which time the firm of Crow & 
Smith bought of Gooch the Dunker store and brick building on crédit 
for $6,746.47. The Dunker stock of goods, which had been bought 
by Gooch at the sum of $250, to which had been added about $200 of 
new goods, was figured into this trade for more than $1,600. The 
circumstances show that the valuation of $6,715.41 for the Dunker 
assets, real and personal, even figured on what the parties called a 
crédit basis (that is, adding to the assumed présent value the interest 
on the deferred payments), was very much exaggerated. Gooch re- 
tained title to the property sold by him to Crow & Smith, pending the 
payment of the considération notes, and, in addition, required and re- 
ceived personal security on the note first due which was in the sum 
of $1,646. This note he sold before maturity to a relative. Crow 
retiring in August, 1914, Smith struggled along with the business until 
September, when he made an assignment which was followed by in- 
voluntary bankruptcy, the adjudication occurring October 24, 1914. 
His liabihties were about $18,000; the unsecured claims amounting 
to $8,711. His assets consisted of the two parcels of real estait-, 
bought from Gooch, the title to each of which .still remained in Goocli 
to secure the purchase money, and upon which Gooch's claims were 
for a greater amount than their real values, and personal properu- 
scheduled at $6,509.33, which includes the matter involved in this con~ 
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troversy as havlng been received by Gooch as a préférence. Gooch 
proved an unsecured claim of S2,250, in which was included the item 
of $1,650 for the Dunker stock of goods, and two secured claims of 
$5,068.74 and $2,500.88, being the aggregate amounts of the several 
sale notes held by Gooch for the purchase by contract of the two par- 
cels of real estate, respectively. The second secured claim was reached 
in its amount ($2,500.88) by crediting the alleged préférence which is 
the subject of this action. Gooch's claim for $5,068.74 was made up 
f rom the notes of the Dunker purchase left in his hands after the sale 
of that first due. The personal property scheduled consisted of the 
merchandise at a great overvaluation. 

Two or three days after the partnership was formed, Smith met 
Gooch in Memphis. Together they went to the Memphis Furniture 
Manufacturing Company's place of husiness, where, upon a property 
statement, Smith bought a bill of furniture aggregating $964 on the 
crédit of the partnership, ail without the knowledge or authority of 
Crow. Of this bill of furniture, Smitli permitted Gooch to take items 
amounting to $623.32, shipping thèse goods to Birmingham, to which 
place Gooch had removed. The considération for this transaction 
was the liquidation of the first note due from Smith to Gooch, glven 
for the purchase of the 38 acres of land and a crédit of $127 on the 
second note of that séries ; neither of said notes having matured. 
Later in 1914 proceedings in bankruptcy were begun against the part- 
nership. 

The trustée in bankruptcy began an action in the 'District Court to 
recover $623.32 from Gooch, being the value of the furniture so pur- 
chased, on the ground of préférence, and from the decree of that court 
against Gooch, the latter appeals. 

[1] Appellant first contends that the record does not disclose his 
knowledge, or reasonahle notice to him, of the insolvency either of 
Smith or of Crow & Smith at the time he received the furniture. 
There is no possible question but that the transaction resulting in the 
acquisition of the furniture by Gooch was a préférence to him to the 
amount of $623. It is equally clear — there is no room for dispute — 
that Smith and the partnership were each hopelessly insolvent at the 
time of this transaction. What is there to show notice to Gooch of 
the fact of insolvency? In the first place, the largest éléments con- 
trlbuting to either insolvency — and thèse alone were enough to compel 
such a resuit — were the transactions whereby Gooch became créditer 
to Smith and to the firm in amounts greatly in excess of the values 
of the assets acquired by the bankrupts in considération for the re- 
spective items of indebtedness. Secondiy, Gooch is shown to bave been 
not only the intimate of Smith, but his close adviser in business mat- 
ters. In this capacity, and in the relationship which they had there- 
tofore sustained to each other as employer and employé, and then as 
surety and principal on the bank note, and as créditer and debtor for 
money loaned without security and on open account, to assume that 
Gooch did not hâve somewhat intimate accjuaintance with Smith's 
affairs is to classify the appellant as an abnormally trusting, credulous, 
and disinquisitive individual. Again, the proof shows that it was a 
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matter of notoriety in the little community that Smith and the firm 
each were beyond their depth financially. In addition, testimony ex- 
ists in the record, in some particulars sought to be impeached, of state- 
ments by Gooch to the effect that he knew that Smith was insolvent, 
that Crow contributed nothing which assisted the partnership to sol- 
vency, and that Smith was a careless and impossible business man. 

The court below heard and apparently credited this direct testimony. 
Thèse matters alone seem to compel tlie conclusion that Gooch knew 
or had reason to know at the time of the furniture deal that he was 
receiving a préférence from an insolvent. If anything else were nec- 
essary to make the décision of the fact certain against appellant, it 
would be the nature of the transaction itself . It taxes credulity to he 
asked to believe that Gooch took two-thirds of the bill of furniture, 
purchased entirely on crédit and charged to the partnership, and ap- 
plied it to the liquidation, pro tanto, of a debt owing him by a part- 
ner before the debt matured, ail in good faith with the creditors either 
of Smith or of the firm of Crow & Smith. Having donc this while in 
possession of ail the facts concerning the business of either of the 
bankrupts, which Gooch in his testimony is willing to admit he pos- 
sesses, and as we are advised by the whole record, we find no difficulty 
in resolving the question of the fact of notice against appeilant. We 
may do this without référence, even, to the gênerai rule that when, 
as hère, findings of a master, concurred in by the court below, are in 
review, they are presumed to hâve been correct in the absence of error 
or mistake appearing on the record. Furrer v. Ferris, 145 U. S. 132, 
12 Sup. Ct. 821, 36 L. Ed. 649; Camden v. Stuart, 144 U. S. 104, 12 
Sup. Ct. 585, 36 h. Ed. 363; Tilghman v. Proctor, 125 U. S. 136, 8 
Sup. Ct. 894, 31 L. Ed. 664; Kimberly v. Arms, 129 U. S. 512, 9 Sup. 
Ct. 355, 32 L. Ed. 764. 

[2] At the time of the beginning of the suit the défendant appel- 
lant lived beyond the jurisdiction of the court. The pétition was filed 
May 25, 1915. June 15 the défendant answered, "waiving ail right 
to object to the pétition or déclaration or bill or whatever the pleading 
may be termed by which he is called upon to défend and going to the 
merits at once." The issues being made up, the court referred the 
matter to a master to take proof and report findings. To référence 
there was no objection. Upon the coming in of the master's report 
adverse to appellant, counsel for the parties joined in a stipulation for 
the hearing of exceptions at Memphis. The exceptions raised no is- 
sue of jurisdiction whatever. Hearing them, the court sua sponte dis- 
missed the case on the theory, among others, that this was an action 
at law, not cognizable in equity, upon the authority of Warmath v. 
O'Daniel (C. C. A. 6th Cir.) 159 Fed. 87, 86 C. C. A. 277, 16 E. R. A. 
(N. S.) 414. On rehearing, it was suggested to the court that the ob- 
jection to the jurisdiction, on the ground that the action lay on the 
law side of the court, came too late after submission, whereupon the 
court reheard the matter upon the merits. In this there was no error. 
The exact question was raised by this court on certificate to the Su- 
prême Court where it was held that, by defendant's consent, a bill in 
equity by trustée in bankruptcy to recover property conveyed in fraud 
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•oî the bankruptcy act might be entertained by the District Court. 
Hicks V. Knost, 178 U. S. 541, 20 Sup. Ct. 1006, 44 L. Ed. 1183. Re- 
cently we held in Golden Hill Distilling Co. v. L,ogue, 243 Fed. 342, 
1.56 C. C. A. 122, that, since the amendment of 1910 (Act June 25, 
1910, c. 412, 36 Stat. 838) the bankruptcy court has jurisdiction of a 
suit to recover a préférence, regardless of the amount involved or 
the citizenship of the parties. Thèse authorities dispose of ail the ap- 
pellant's objections respecting the jurisdiction of the court below. 

There remains but one other question : On tlie motion of the trus- 
tée there were brought into the record, on the hearing of the excep- 
tions, the two bankruptcy records. There was proof satisfactory to 
the court below that the parties used thèse records before the master 
and that it was orally stipulatcd that the same might be used for ail 
pertinent purposes in the hearing upon the exceptions. We find no 
prejudicial error in the disposition of this matter below. Thèse con- 
sidérations dispose of this case. 

The decree and order of the court below, that the trustée bave and 
recover of the défendant, J. R. Gooch, the sum of $735.14, with ail 
costs of the case, with exécution, were proper, and are afifirmed. 



TNION LAND & STOCK CO. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 5, 1019.) 

No. 3154. 

1. Waters AND Water Courses ©=33 — Stjit to Déclare Fobfbiture — Public 

Interest. 

Tlie District Court of the United States will entertain a suit by the 
United States to déclare a right of way and easenieut for the storage of 
water, applied for under Act Maroh 3, 1891, forfeited for failure to con- 
struct or complète the réservoir described in the application. 

2. Waters and Water Courses <&=333 — Land Grant fob Réservoir — Author- 

iTY of Aïtobney General. 

Tlie Attorney General had authority to bring suit in the name of the 
United States to déclare forfeiture of a right of way and easement for 
the storage of water, applied for pursuant to Act Mardi 3, 1891 ; the ap- 
plicant havlng failed to construct the réservoir, as shown by his applica- 
tion as approved by tbe Secretary of the Interior. 

3. Waters and Water Courses <s=327 — Grant for Wateb Stobage — Stat- 

UTES. 

Act March 3, 1891, § 18 (Comp. St. § 4934), as to rigbts of way granted 
to dltch coiupanies for the storage of water, does not confer a right in- 
dependently of section 19 (section 4935), providlng how any canal or ditcli 
Company may secure the beneflts of the act, as the two sections are to be 
construed togetlier. 

4. Waters and Water Courses ©=333 — Forfeiture op Right of Way and 

Easement for Wateb Stobage — Burden of Proof. 

In suit by the United States to déclare forfeited a right of way and 
easement for the storage of water, applied for pursuant to Act March 3, 
1891, for failure to construct the réservoir as shown by the application 
as approved by the Secretary of the Interior, to déclare the forfeiture, it 
was not necessary to prove that a dam higher than the one constructed 

<g=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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by défendant appllcant could hâve beeti praetlrully used, or tliat there 
was sufflcient water to hâve fiUed a larger réservoir ; tlie eontrary being 
for applicant to show, if true. 

Appeal from the District Court of the United States for tlie Sec- 
ond Division of the Northern District of California; Wilham C. Van 
Fleet, Judge. 

Suit by the United States against the Union Land & Stock Company, 
a corporation. From a decree for the United States, défendant ap- 
peals. Affirmed. 

The appellee brought a suit in equity to det^lare forfeited a right of way 
and easement for the storage of water. It vk'as alloged in the liill tiiat on 
February 2?,, 1895, tlie appellant, vnider the jjrovisions of an act of Congress 
of March 3, 1891 (26 Stat. 1101, c. 561), filed in the Land Ottice at Susanville, 
Cal., its ap])llcation for an easement for a resei'voir for irrigation purposes, 
describing the same, in the map which was attached to the apidication, as 
réservoir No. 1, or I^ke Luckett, and whlch coveri>d and afCected certain de- 
scribcd portions of the public lands of the United States, of which the appellee 
then and for a long time prior thereto liad been the owiier in fee simple, 
ïhe MU alleged that ou November 18, 1895, the application was duly ap- 
proved by the Secretary of the Interlor; that no part of said réservoir or 
section thereof bas been constructed or completed by the appellant since the 
approval of said right of way by the Secretary of the Interior. The prayer 
of the bill was that the easement be deelared forfeited and canceled, and 
that the appellant and ail claiming under it be forever estopped from assert- 
Ing any right, tltle, or interest in or to said lands, and that ail title, rights, 
etc., to the property described in the application be reinvested in the appel- 
lee, and that the grant be deelared nuU and void. 

The appellant moved to' dismiss the bill for want of equity. The motion 
was overruled, and the appellant answered, denying that the appellee; was 
the owner of the lands covered by the easement, and alleging that tlie appel- 
lant was the owner thereof, and denying that the réservoir had not been 
constructed or completed, and alleging the construction and use of the rés- 
ervoir for the storage of water and Irrigation. It was stipulated in open 
court that in the years 1894 and 1895 the appellant went on the ground at 
the point A, indicated on the map attached to the bill of complalut, and after 
Xovember, 1895, constructed a dam which at that time was V>o feet high ; 
that said dam remained at that height until the winter of 1897-98, when 
a portion of it was wasbed away; that in the fall of 3898 the dam was re- 
constructed to a height of 26 feet, but settled down to a height. at its lowesl, 
of 23 feet, at which point it now remains ; that said dam bas 300 feet of 30- 
inch Steel pipe through the bottom, with a patent gâte in shape to store and 
withdraw water. The stipulation further récites: 

"It was also sliown by compétent évidence that the dam as constructed 
would not store water over more than 100 acres of the land in said réservoir, 
and that it did not liave a cai,)acit.v of more than 600 acre feet of water ; that 
the dam was in a bad state of repair, but that it was strong enough to store 
water in the réservoir to a deiith of 20 feet ; that the base was not of suffl- 
cient width to build the dam to a height of 50 feet; that the said réservoir 
is one of a séries of réservoirs, the otbers being known as dams Nos. 2 and ',',, 
and that they are ail used in connection with each other; that réservoir No. 
1, being the one in suit, bas been mainly used for the irrigation of what is 
known as the 'Moxilton Ranch,' uuder a verbal agreement with the owners 
of said ranch ; that the défendant company had been properly notifled, and 
cited to relinquish said réservoir site or show cause why judicial proceed- 
ings should not be instituted to cancel the grant, for the reason that the 
dam had not been built in accordance with the application, as shown on Ex- 
hibit A, attached to the complaint; that the défendant had had 20 years in 
which to complète said dam in accordance with said plans ; that said réser- 
voir bas been used to store water each year since its construction, with the 
exception of dry years, when there was no water to store." 
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R. L. Shinn and A. L,. Hart, both o£ Sacramento, Cal., for appellant. 

Annette Abbott Adams, U. S. Atty., and Frank M. Silva, Asst. U. 
S. Atty., both of San Francisco, Cal. (H. P. Dechant, of San Francis- 
co, Cal., of coun.sel), for the United States. 

Before GILBERT, MORROW,' and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The appellant contends that the bill should hâve been dismissed for 
want of equity, for the reason that it is brought to déclare a forfei- 
ture, and cites Horsburg v. Baker, 1 Pet. 232, 236, 7 L. Ed. 125, and 
Marshall v. Vicksburg, 15 Wall. 146, 149, 21 L. Ed. 121. In the latter 
case it was said: 

"Equity never, under any circumstances, Icnds its aid to enforce a forfei- 
ture or penalty, or auytliing in the nature of eitlier." 

But the rule thus stated has not always been adhered to in the ab- 
solute forni in which it is expressed. Thus in Henderson v. Carbon- 
dale Coal & Coke Co., 140 U. S. 25, U Sup. Ct. 691, 35 L. Ed. 332, 
Mr. Justice Brewer said : 

"Forfeltures are uever favorod. Kqulty always leans as^ainst them, and 
only decrees In tlieir favor wlien tliere is fuU, clear, and strict pi-oof of a 
légal right thereto." 

The reason for the rule is that forfeitures are regarded as harsh 
and oppressive, and the rule has been held not to apply to cases in which 
forfeiture is imposed by statute and where public interests are to be 
subserved thereby. In Farnsworth v. Minn. & Pac. R. R. Co., 92 U. 
S. 49, 68 (23 E. Ed. 530), it was said : 

"Bxit tliere can lie no leaning of the c:onrt against a forfeiture which is in- 
tended to secure the constniction of a work, in which the puhlic is interested, 
wliere compensation cannot be made for tl\c detault of the party, nor where 
the forfeiture is imposed by positive law." 

It is to be added that the Suprême Court has entertained jurisdiction 
of suits in equity to forf eit land grants in numerous cases, among which 
mav be mentioned United States v. California, etc., Eand Co., 148 U. 
S. 31, 13 Sup. Ct. 4.58, 37 E. Ed. 354; United States v. Oregon, etc., 
Railroad, 164 U. S. 526, 17 Sup. Ct. 165, 41 E. Ed. 541 ; United States 
V. Tennessee & Coosa Railroad, 176 U. S. 242, 20 Sup. Ct. 370, 44 I,. 
Ed. 452; Oregon & Cal. R. R. v. United States, 238 U. S. 393, 35 Sup. 
Ct. 908, 59 E. Ed. 1360. It is true that in those cases forfeiture was 
not the only relief sought. One of them was a suit to quiet title. In 
others, the aid of equity was sought to déclare forfeiture, and to can- 
cel patents or certificates or to obtain injunctive relief. The présent 
case is in its essential features a suit to quiet title. The relief sought, 
in addition to forfeiture, is that the appellant be estopped from as- 
serting any right, title, or interest in the lands, and that ail title rights 
therein be reinvested in the appellee. We think the motion to dismiss 
was properly denied. 

[2] It is contended that there is no authority for the prosecution of 
the suit, and United States v. Washington Improvement & D. Co. (C. 
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C.) 189 Fed. 674, is cited. In that case, in construing a congressional 
grant for a railway, telegraph, and téléphone line through the Colville 
Indian réservation, with a proviso that the rights therein granted should 
be forfeited by the grantee unless 25 miles of the railroad should be 
constructed within two years after -the passage of the act, and a fur- 
ther réservation to Congress of power to alter, amend, or repeal the act 
in whole or in part, Judge Rudkin held that a court of equity had no 
inhérent power to decree a forfeiture of the land grant and that the 
United States could not maintain a suit to recover the land for breach 
of a condition subséquent, unless Congress had declared a forfeiture 
or had given express authority for the institution of the suit. 

There are some grounds of distinction between that case and this. 
That was a case of a spécial grant to a spécifie grantee, with a réser- 
vation of power in Congress to alter, amend, or repeal the same. Hère 
the grant of rights is a gênerai one. It opens the lands of the United 
States to the occupation of varions and numerous applicants. By a 
gênerai and permanent statute it provides the steps which they must 
take to. acquire the rights contemplated by the grant. The forfeiture 
clause is as foUows: 

"Provided that if any section of said canal or ditch shall not be completed 
within flve years after the location of said section the rights hereln granted 
shall be forfeited as to any unconipleted section of said canal, ditch or réser- 
voir, to the extent that the same is not completed at the date of the forfei- 
ture." 

It is not to be supposed, we think, that Congress intended that the 
United States should hâve no remedy for the failure of an applicant 
to complète his canal, ditch, or réservoir within the time limited, un- 
less Congress intervened and by a spécial act either declared the right 
forfeited or gave express authority to institute a suit to recover the 
land. 

In United States v. Whitney (C. C.) 176 Fed. 593, Judge Dietrich, in 
construing the law which is involved hère, held that a failure to com- 
ply with the requirements of the statute of itself operated to divest the 
grantee of title and revest it in the government, and that a déclaration 
of forfeiture might be either by act of Congress or by an appropriate 
judicial proceeding. With that view we agrée, and although, aside f rom 
the two cases cited, we find no décision directly involving the question 
hère presented, we think the décisions of the Suprême Court, as review- 
ed in Spokane, etc., Ry. v. Wash. & Gt. Nor. Ry., 219 U. S. 166, 174, 
31 Sup. Ct. 182, 184 (55 L. Ed. 159), which establish the doctrine that, 
where the conditions of the grant are subséquent, "the title cannot be 
forfeited, except upon proper proceedings by the government, judicial 
in their character, or an act of Congress compétent for that purpose," 
are sufficient in their scope to justify the suit hère brought at the in- 
stance of the Attorney General, which is a proper proceeding by the 
government, judicial in its character, and appropriate for the purpose 
of declaring a forfeiture. 

[3, 4] The appellant contends that there was no authority in law 
or equity to hold its rights for cancellation, and in view of the lan- 
guage of section 20 of the act contends that the court was limited in its 
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judgment to declaring a forfeiture of that portion of the réservoir 
which had not been utilized, and refers to the fact, recited in the stip- 
ulation, that the réservoir mentioned in the bill is one of a séries of 
three, which are ail used in connection with each other. It would 
seem that the appellant's position is that the decree forf eits the ground 
occupied by ail three réservoirs. There is nothing in the record to show 
this. The bill alleged that the appellant's application called for a réser- 
voir site covering approximately 469 acres, with a dam at the outlet 50 
feet in height, with a base width of 270 feet, a length on top of 230 
feet, and a length at the bottom of 80 feet, calculated to store, when 
completed, water over the entire acreage of the réservoir. The rec- 
ord does not indicate upon what land the other two réservoirs are lo- 
cated. The decree makes no référence to them. If they are located 
upon the 469-acre tract, they hâve been constructed and maintained 
without authority of law, so far as the record advises us. 

We do not agrée with counsel for the appellant that section 18 of the 
Act (Comp. St. § 4934) confers a right independently of the provisions 
of section 19 (section 4935). Those two sections are obviously to be 
construed together. Nor do we find merit in the contention that to 
déclare forfeiture it was necessary for the appellee to prove that a 
dam higher than 23 feet could hâve been practically used, or that there 
was sufficient water to hâve filled a larger réservoir. If the contrary 
were true, it was for the appellant to show it. It made no effort to 
amend its application, so as to justify the construction and maintenance 
of a dam of 23 feet, and when it was notified and cited to relinquish the 
réservoir site, or to show cause why judicial proceedings should not be 
instituted to cancel the grant for the f ailure to build the same in accord- 
ance with the application, it made no showing of cause, and no effort to 
amend its application. 

The decree is affirmed. 



MEAD V. UNITED STATES. 

(Circuit Court of Apyeîils, Nlnth Circuit. May 12, 1M9. Reliearing 
Denied June 2, 1019.) 

Ko. 3238. 

1. Wab <S=4 — EsPiONAGE Act— HiNDEKiNG MiLiTAKY FORCES OU Promotino 

SuccEss ov Ekemy — False Statements — Persons to Whom Made. 

In View of the tenus of the Espionage Act and th« obvions purposes of 
its enactment, to eonstitute a violation of its provisions it is not essential 
that the false reports or statements intended to hinder the opération of 
the mllitary forces of the United States, or to proniote the success of its 
enemios, must hâve been made to persons In the military or naval service 
of tlie United States ; it being sufficient that they were made to recruits 
for the Ganadlan forces. 

2. Criminai. Law <S=3304i2) — Judicial Knowledge — Matteu of Common 

Knowledge — ^War. 

Courts take judicial notice of the commencement and existence of the 
war between the United States and Germany, and of the further fact that 
It has been conducted In conjunctlon with the United Kingdoms of Great 

<g=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Britain and Treland and the Dominion of Canada, among other nations, 
and that to promote the success of Germany is to promote the success of 
an enemy of the United States. 

3. WAR <®=34 ESPIONAQB AcT — False Statements Hinderinq Canadian 

Eecruiting. 

Défendant, who made false statements tending to interfère with the 
suecessful opération of the Canadian recruiting offices authorized in the 
United States by Act Cons. May 7, 1917 (Comp. St. 1918, § 10174), vlolated 
the Esplonage Act by making false statements interfering with the success 
of the mlUtary and naval forces of the United States, and tending to 
promote the success of its enemles. 

In Error to the District Court of the United States for the Northern 
Division of the Western District of Washington; Jeremiah Neterer, 
Judge. 

W. E. Mead was convicted of violating the Espionage Act, and 
brings error. Affirmed. 

H. E. Poster, of Seattle, Wash., for plaintiff in error. 

Robert C. Saunders, U. S. Atty., Clarence E. Reames, Sp. Asst. 
Atty. Gen., and Hinman D. Folsom, Jr., ail of Seattle, Wash., for the 
United States. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The plaintiff in error was charged by. indict- 
ment with a violation of the Act of Congress of June 15, 1917, c. 30, 40 
Stat. 217, known as the Espionage Act, and convicted and sentenced 
to imprisonment in the penitentiary. 

The act provided, among other things, as follows : 

"Whoever, when the United States is at war, shall willfully make or convey 
false reports or false statejnents with intent to interfère with the opei'atioii 
or success of the milltary or naval forces of the United States or to promote 
the success of Its eueniles, * * * " siuji |je punished, etc. Conip. St. 1918. 
§ 10212c. 

It is asserted with mtich apparent confidence on the part of the 
plaintiff in error that the indictrnent is insufficient to state any offense 
under that statute. It contains two counts, the first of which charges 
in effect : 

That during the times therein stated the United States, as well as 
the United Kingdom of Great Britain and Ireland and the Dominion of 
Canada, were and still are at war with the Impérial German govern- 
ment, as the défendant well knew, and that the military and naval 
forces of the countries mentioned were and still are co-operatirtg and 
fighting together against the said Impérial German government for the 
purpose of promoting the success of their armed military and naval 
forces, of ail of which facts the défendant was well aware ; that as the 
défendant well knew, at and during ail the times mentioned, any in- 
jury donc to or inflicted upon the military or naval forces of the Do- 
minion of Canada, or of the United Kingdom of Great Britain and 
Ireland, and any disloyalty, mutiny, or refusai of duty by any soldier 
or recruit so engaged, would constitute and be an injury to and would 
interfère with the opération and success of the military and naval 

ig=3Por other cases see same topic & KBy-NUMBBE. in aU Key-Numbered Dlgesta & Indeies 
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forces of the United States ; that at a certain designated time during 
the existence and progress of sucli war the steamship Queen was a 
vessel belonging to the Pacific Coast Company, a corporation of the 
State of New Jersey, licensed to do business in the state of Washing- 
ton, under charter to the Pacific Steamship Company, a corporation of 
the state of Maine, which charterer was also Hcensed to do business 
in the state of Washington, both of which corporations were actually 
transacting business in tliat state ; that the said steamship was during 
ail of the times mentioned in the indictment duly registered under the 
laws of the United States, the flag of which country it flew while on 
the high seas ; that on a certain named day during the existence and 
progress of the said war, and while the said steamship was on the high 
seas and out of the jurisdiction of any particular state, en route from 
San Francisco, Cal., to Seattle, in the state of Washington, the said 
défendant, being a passenger thereon, and within the jurisdiction of 
the court below, did then and there willfully and feloniously orally 
make and convey certain false reports and false statements, with the 
intent to then and there and thereby interfère with the opération and 
the success of the military and naval forces of the United States, such 
false statements and reports consisting of the foUowing words, phrases, 
and sentences : 

"I understand that you hâve sriven up a job at $150 per month and sold your 
auto to joln the forces. I can give you a thousand reasons why you shouldn't 
flght. This is a capitalistie war, started by England because she Is afraid of 
Germaiiy corralliig commerce. l'resideiit Wilsoii is in tlie same swim with 
the Britisli in bacliing up tlie capltalist. You are a damned fool to talie any 
interest in It whatever." 

That said statements were willfully and feloniously made by the 
défendant to Herbert Kortlang and J. F. Storry, they then and there 
being, as the défendant well knew, recruits in the Canadian Expedi- 
tionary Forces theretofore recruited for the Sixth Field Company 
of Canadian Engineers, and each of them, as the défendant well knew, 
being about to proceed to take an active part in the said war on the 
side and in behalf of the Dominion of Canada and against the armed 
military and naval forces of the Impérial German government, there 
being then and there also présent, as the défendant well knew, and to 
whom he then and there made the said false reports and statements, a 
large number of other recruits of the said Canadian Expeditionary 
Forces, among whom were M. Long, John Doe McKenzie, John Doe 
O'Toole, John Doe R3'an, and other recruits whose names are to the 
grand jurors unknown ; that in making and conveying the said false 
reports and statements the défendant then and there did so willfully 
and feloniously and with the intent to thereby interfère with the opéra- 
tion and success of the military and naval forces of the United States 
whereas, in truth and in fact he then and there well knew that the said 
report and statement: 

"I can give you a thousand reasons wliy you sliouldn't figlit. This Is a 
capitalistie war, started by l<:nglaiid becau.se she is afraid of Gerinany corral- 
ing commerce. Président Wilson is in the same swim with the Britishin baclf- 
ing up the capitalist. You are a damned fool to take any interest in it ^what- 
■ever" 

257 i\— 41 
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— and each and every sentence and phrasé thereof and each and every 
of said statements and charges were then and there f aise and untrue, 
and were by the said W. E. Mead then and there as aforesaid spoken 
and uttered to the said Canadian recruits with the intent then and there 
in the said W. E. Mead to interfère with the opération and success of 
the mihtary and naval forces of the United States, contrary to the stat- 
ute in such case made and provided, and against the peace and dignity 
of the United States of America. 

The second count of the indictment is precisely similar to the first, 
except that it charges the défendant with having willfully made the 
said reports and statements with the intent to promote the success of 
the enemies of the United States. 

The failure of the indictment to set forth the false reports and state- 
ments, in order to give the défendant the necessarj- information to 
enable him to prépare for his défense, which was the basis of the 
judgment of this court in the case of Foster et al. v. United States, 253 

Fed. 481, C. C. A. —, sustaining the demurrer to the indictment 

in that case, was obviated by the pleader in the case at bar ; for hère 
the alleged false reports and statements are specifically set forth. 

[1] In view of the terms of the act of Congress and the obvions 
purposes of the enactment, we are unable to hold that in order to con- 
stitute a violation of its provisions it is essential that the false reports 
or statements must bave been made to persons in the military or naval 
service of the United States. In the considération of such cases it 
should never be forgotten that war is a matter of life or death, and that 
a nation in such circumstances is no more powerless to protect its 
life than is an individual to save his, when attacked, by the use of such 
force as is necessary. It was in the exercise of that power that Con- 
gress passed the act which is the basis of the présent indictment. Free 
speech in times of war is by no means the same thing as free speech 
in times of peace. The false reports and statements inhibited by the 
statute under considération are such as are willfully made or conveyed 
"with intent to interfère with the opération or success of the military 
or naval forces of the United States, or to promote the success of its 
enemies." 

[2] Apart from the circumstance that tb° fact was proved by wit- 
nesses in the présent case, it does not admit of doubt that the courts 
take judicial knowledge of the commencement and existence of the 
présent war between the United StafEs and Germany, and of the fur- 
ther fact that it bas been conducted in conjunction with the United 
Kingdom of Great Britain and Ireland and the Dominion of Canada, 
among other nations, nor does it admit of question that to promote the 
success of Germany is to promote the success of an enemy of the 
United States. 

The assignments of error rcspecting the évidence introduced amount 
to nothing, for the obvions reason that not one of them spécifies any 
évidence of which complaint is made. The charge of the court, we 
think, fairly presented the case to the jury, whose exclusive province 
it was to détermine the facts. 

[3] Congress by its act made it criminal for any one, while this 
country is at war, to willfully make false statements or convey false re- 
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ports, "with intent to interfère with the opération or success of the 
military or naval forces of the United States, or to promote the suc- 
cess of its enemies." And by act approved May 7, 1917 (40 Stat. 39, c. 
11 [Comp. St. 1918, § 10175]), expressly authorized its allies, England 
and Canada, to open recruiting offices in the varions cities of the Unit- 
ed States. That any interférence with such recruiting service neces- 
sarily interfered with the success of the military and naval forces of 
the United States and tended to promote the success of its enemies we 
consider too plain for argument. 
The judgment is affirmed. 



SANDBERG v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 10, 1910.) 

No. 3187. 

Wae <S=4 — EspiONAGE Act— Seditious St,4tements. 

Statements niade by deiendant, in each case to a single person in tlie 
course of a prlvate conversation relating to tlie war, hcld mère expres- 
sions of opinion, not niade in violation of section 3 of the Espionage Act. 

In Error to the District Court of the United States for the Dis- 
trict of Arizona; William H. Sawtelle, Judge. 

Criminal prosecution by the United States against August Sand- 
berg. Judgment of conviction, and défendant brings error. Reversed. 

C. N. Gary, of Oakland, Cal., and A. A. Worsley, of Tucson, Ariz., 
for plaintiff in error. 

Crittenden Thornton, of San Francisco, Cal., amicus curiœ. 

Thomas A. Flynn, U. S. Atty., of Phœnix, Ariz., C. R. McFall, Asst. 
U. S. Atty., of Tucson, Ariz., John W. Preston, Sp. Asst. Atty. Gen., 
and Caspar A. Ornbaun, of San Francisco, Cal., for the United States. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. Section 3 of the act of Congress known as 
the Espionage Act, approved June 15, 1917, is as follows: 

"Sec. 3. Whoever, when the United States is at war, shall willfully make 
or convey false reports or false statements with intent to interfère with the 
opération or success of the military or naval forces of the United States or 
to promote the success of its enemies, and wlioever, when the United States is 
at war, shall willfully cause or attempt to cause insubordination, disloyalty, 
umtiny, or refusai of duty, in the military or naval forces of the United States, 
or shall willfully obstruct the recruiting or enlistment service of the United 
States, to the in.iurj' of the, service of the United States, shall be pnnished" in 
a prescribed way. 40 Stat. 210, c. 30, tit. 1 (Comp. St. 1918, § 10212c). 

The plaintiff in error was charged by indictment containing six 
counts with certain violations of that law. A demurrer to the fourth 
count was sustained, and demurrers to each of the other counts were 
overruled, followed by his trial, conviction, and sentence. The first 
count charged that the défendant on a certain named day in Decem- 

«gs^Por other casei. see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ber, 1917, within the district of Arizona, with intent to interfère with 
the opération and success of the military and naval forces of the 
United States, did willfully make this false statement in the présence 
of one Robert E- Cameron and other persons to the grand jurors un- 
known : 

"That our entry Into the war was brought about by tlie Wall Street interests, 
in order to protect our foreign loans to the Ailles." 

By the second count it was alleged that the défendant willfully at- 
tempted to cause insubordination, disloyalty, mutiny, and refusai of 
duty in the military and naval forces of the United States, in that 
he did on the 22d of July, 1917, within the district of Arizona, in 
the présence of one E. M. Graham and other persons to the grand 
jurors unknown, make this statement: 

"That the German government was niueh more démocratie than ours; that 
the German people enjoyed greater libertles than the Americans ; that it will 
be a great blow to civilization if Germany should lose." 

By the third count it was charged that the défendant willfully at- 
tempted to cause similar insubordination, disloyalty, mutiny, and re- 
fusai of duty by making, in the présence of Eugène H. Broughton 
and other persons to the grand jurors unknown, this statement: 

"That the Germans had a better form of government tlian the people of 
America, that Président Wilson was a weak cbnracter to allow England to 
dictate Its poUcy, and then the Président comlug ont and making speeches to 
back up the British policies." 

By the fifth count the défendant was charged with having on the 
15th of December, 1917, within the district of Arizona, willfully 
attempted to cause similar insubordination, disloyalty, mutiny, and re- 
fusai of duty, in that he did make, to Robert E. Cameron and other 
persons to the grand jurors unknown, this statement: 

"That the Invasion of Belgium by Germany was justlfled, also that the sub- 
marine warfare carrled on by (îermany was rlght and legltimate, and that 
the slnklng of the Lusltania was justifled, on aceount of its carrying arms, 
munitions, and supplies." 

The sixth count charged that the défendant, on the 22d of Eebruary, 
1918, in the district of Arizona, did willfully attempt to cause similar 
insubordination, disloyalty, mutiny, and refusai of duty, in that he 
did, in the présence of William B. Cramer and other persons to the 
grand jurors unknown, make this statement: 

"That Germany is not as much of an autocracy as the United States, be- 
cause the United States does not permit criticisni. There is not as much dan- 
ger of révolution in Germany as in the allied countrles, includlng the United 
States." 

Assuming, but not holding, that the court below was correct in over- 
ruling the demurrers to the above-stated counts of the indictment, a 
careful reading of the record satisfîes us that it was in error in not 
granting the motion that was made on behalf of défendant at the 
conclusion of ail the évidence, and direct a verdict for the défendant. 

The record shows that the plaintiff in error, who is a native of 
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Sweden and a graduate of the University of that country in cliemistry, 
geology, and mineralogy, came to the United States in 1896, since 
which time he has been pursuing his profession in this country, Mex- 
ico, and Canada, having been much of the time in the employ of the 
Phelps-'Dodge Corporation as consulting metallurgist, in which ca- 
pacity he was employed at the time of his indictment and arrest. It 
appears that in December, 1912, he made application for admission 
to citizenship of this country; that he has three brothers who are such 
citizens, and two nephews who volunteered in the United States Navy. 
And while he admits in his testimony that, prior to the entry of the 
United States into the war, his sympathies were in favor of Germany 
as against England, there is a total lack of any showing in the évi- 
dence of any incriminating act on his part, other than the statements 
made by him to the several persons named in the indictment, in each 
instance in the course of private conversation while the two were 
traveling companions and friends, and in neither instance in the 
présence of any third party. In each instance there is some diiïerence 
between the testimony of the witnesses for the government and that 
of the défendant in the case regarding his statements to them, and 
it is, of course, clear that for the purposes of our décision we must 
accept as correct their testimony as against his. 

The first and fifth counts of the indictment, as will hâve been seen, 
relate to statements alleged to hâve been made by the défendant to 
Robert E. Cameron, in the first of which the charge is that the défend- 
ant said : 

"That our entry into the war was broiisht ahout by the Wall Street iuter- 
esls, in order to protect our foreign loans to the Ailles." 

And in the other of those counts the charge is that he said to 
Cameron: 

"That the Invasion of KelKuim by Gormnny was justlfled, also that the 
submarine warfare carried on ))y Germany was right and legitiniate, and 
that the sinking of the Lusitania was justifled, on aeeount of its earrying 
arnis, munitions, and stipplies." 

The substance of the testimony of Cameron, and the whole of it as 
stated in the record, is as f ollows : 

"I am se years of âge ; am the testing engineer for Phelps-Dodge ; havo 
linown Dr. Sandberg four years. We talUed about the war on two occasions, 
December 6 and 26, 1917, on the way from Douglas to Blsbee. Ile talked al- 
niost continuously about the war, saylng that the United States was more 
autocratie than Germany, because it supprossed criticism. He said the Ameri- 
can people thought the Income tax was higher in Germany, but that taxes 
were getting much higher in the United States, and the people would not 
stand for it. He talked about Dr. Dye, fonnerly assistant managi'r of the 
Phelps-Dodge Corporation, being in the diplomatie service, and having gone to 
Xorway to investigate conditions in Sweden, and that he might see Dr. Dye 
over there, as he had a position there, if he cotild get out with his stuff. lie 
explained 'his stufE' as meaning his notes. He said he would not tuke his 
money to Sweden, as American money is only worth (iO cents on the dollar. 
He said the submarine warfare was right and legitlmate. His reasons for it 
I do not remember. He said the sinking of the Lusitania was right, on ae- 
eount of It carrying munitions to the Allies." The witness said he did not 
remember whether thèse statements were made in 1015 or 1910. He said lu; 
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did not mention It to any one for a long tiine afterwards. "Ile said the 
American diplomatie service was about as useftil as a bimcli of 10 year oUl 
boys. I do not know what Dr. SandbeTg's Intentions were in talking about 
the war, and did not tliinli about it at that time. I did not mention the con- 
versation to any one, except to one party, uutil the Secret Korvic(! asked me 
about It, three nionths after the first conversation, and two months utter 
the second." 

The mère perusal of that testimony shows that it contains nothing 
even tending to support the charge in the first count of the indictment, 
even if it could be held that the statement there counted on was any- 
thing more than the mère expression of opinion; and so far as the 
testimony of the witness goes to sustain tlie statements alleged in the 
fifth count to hâve been made by the défendant, they having been 
made long prior to the enactment of the law upon which the indict- 
ment is based, it is obvions that they cannot be held to hâve consti- 
tuted any crime. 

In support of the second count is the testimony of the witness Gra- 
ham, which is as f ollows : 

"My name Is Edward M. Grabam ; am ?>S years old ; represent W. S. 
Tyler Company, manufacturers of mining machinery. I hâve l^nown August 
Sandberg for four — about four — years in a business way. Ile tall^ed once 
with me regarding thls war, July 22, 1917, at the Gadsden Hôtel, In Douglas, 
Ariz., startlng the conversation. No one else was présent. Ile (Mr. Sandberg) 
said that Germany had a more démocratie government than the United States ; 
that the people had grenier libertles in Germany. Ile gave me the name of a 
book to read on that subject. The name of the book was 'Comparlson of Con- 
stitutional Law' by Prof. Burges. Ile referred me to another book concerrung 
England in the war by Thompson. That was in connection wlth England be- 
ing to blâme for the war. 

"He stated that It would be a great blow to civilisation If Germany should 
lose the war; that Président Wlison was pro-British, and led the American 
people into the war." Witness said he did not know whether the statemejits 
made with référence to goverunients, Including Germany and ours, were true 
or false. He did not mention it to any one for a long time afterwards. 

The third count is based upon what the défendant is alleged to 
hâve said to Broughton, whose testimony, given in support of that 
charge, is as f ollows : 

"I am 30 years old. I know Dr. Sandberg in a business way. He talked 
with me about the war in the office of the test mill at Bisbee, between De- 
cember 5 and December 10, 1917, and also in .Tune or July, 1917. Dr. Sandberg 
said to me that In a speech that the Président had made he said that America 
and the Allies will fight Germany and her Allies until the German people will 
overthrow the présent form of government and establlsh a démocratie form, 
and will not make pesce wlth the présent rnlers of Germany. He said thr; 
Président was wrong in saying that, because the German t>eopIe did not want 
a différent form of government; that their foi-m of government was more 
démocratie than the government of t'ae United States; that Président Wlisou 
had more powers than the Kaiser ; that Président WUson could déclare war, 
and the Kaiser could not. He said the Président had a weak character in al- 
lowing the British to dictate hls policies and the Président to make speeches on 
those policies, so the people would back the Président up in his policies. The 
witness said there was an article wrltten in a magazine, the 'Keview of Re- 
vlews,' Novemoer 17th, t)y Frank Simonds, entitled 'England's Great Fight.' 
Part of thls article was about the graduai wenring away of the maie members 
of the German army, or the killing off of the maie Gernians. Mr. Simonds 
eonipared the présent contlict with a hare and hound cliase. Hounds are en? 
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ployed to nm down a hare, one houml woiikl run the harc nntil he was tired, 
and then the second hound wonld Iako up the ehase, and so on. ■ France was 
compared to the first lionnd, England to the second, and the United States the 
tliird. Tîie United States was to deliver the final blow, or kill the inales of 
the German army. Ile said it was the niost brutal thing he ever heard of ; 
that it was like the American savage of long ago ; that, if that was the opinion 
of the American people, it showcd a very uncivillzed people. He sald the 
Président had a weak character in allowing the British to indicate his policies. 
He said that, if the American people were of the opinion of the wrlter, It 
showed a very uncivlllzed people. This conversation was called out by a 
magazine containing the article lying on my desk, and Dr. Sandberg saw it. 
One other thing I can remember he said, when I to1d hlni ahout the things I 
had beon throngh in tralning camp, as a reserve offieei- in the regular army. 
He said the rate of deatlis per thousand in the cantonments in the Middle West 
was very hlgh, ninch more as to numbcr, as he remembered, in this country, 
tlian they wei-e in hls country, when they were mobillzed." 

Witness said he did not regard any of the statements as an attempt 
to influence him to be unpatriotic, and that the discussion came up, and 
that there was no feeling manifest one way or the other. He said 
that he had full confidence in Dr. Sandlierg in every way; that he 
had no suspicion whatever that Dr. Sandberg, the défendant, was an 
enemy of the country, and that his conduct and what he said did not 
lead him to beHeve that he was attcmpting to hinder the opération 
of the war. He did not mention it to any one for quite a long time 
afterwards. 

The sixth and last count is based upon what the défendant is al- 
leged to hâve said to Cramer, wliose testimony is as follows : 

"One statement Dr. Sandberg made on or about February 13, 1918, I remenj- 
ber very well, and in particular was that he sald to hls mind the entry of the 
United States into the war was brought abont l)y Wall Street interests, for 
the purpose of protecting our loans to the Allies. He stated that Gerraany 
was perfectly justifled in the invasion of Belglum and made the Inference — 
(Worsley objected to the Inference. Objection snstalned Iiy the court.) And 
stated that it was a well-known fact that, if Germany had not invaded Bel- 
glum, France or England had planned to go throngh Germany In that way. 
He stated that the sinking of the Lusitania was justllied, inasmuch as It 
carrled arms and munitions, and when I remarked to him, 'Can you possibly 
say that that you thlnk the sinking of the Lusitania was .iustlfled?' he said 
quite heatedly that Germany had not started this submarine warfare until 
England had strewn the North Sea with mines, and that we read only of boats 
and people lost as the rcsult of German sul)marines, but heard nothing of the 
ships that went down as a resuit of the laying of mines lu the North Sea. 
He stated that to hls mind the ruthless submarine campaign of Germany was 
ail right. He stated that Germany was not as much an autocratie country as 
the United States ; that there was a whole lot more danger of révolution in 
the allied countries, Including the United States, than in Germany. Pie stated 
that Germany and the Kaiser did not start the war, and went on to explalji 
that the Kaiser did not hâve the power to start the war, as he had to be 
backcd by the Reichstag and the Bundersrath, and he laid the blâme for the 
war partieularly on England. He said England was to blâme for the war. 
He said P^arl Gray was to blâme for the war. He said he did not think Presi- 
sident Wilson was doing right, appealing to the German people to overthrow 
the Kaiser, and stating, as the Président did at that time, that he would not 
consider niaking peace with the présent ruling powers. Ile said that Prési- 
dent Wilson was wrong for stating that in states like Alsace-Lorraine it was 
to bo left to the people with wliat large i)Owers they were to be allied. 

"A great many of the statements that Dr. Sandberg made on that day were 
inucli the same as made 10 days before, and ia addition the doctor delivered a 
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very Interesting disdourse on tlie liistoiy of the formation oï fhe German Em- 
pire, aud he traced tliat from the time of inception up to the présent, niid en- 
llghtened me on a great many points I had not known as to the powers ol 
the Relchstag and the Bundersrath, anQ the form of their' government." 

The witness stated that no one else was présent. The witness 
stated that it did not cause him to hâve any disloyal feelings towards 
his country. The witness stated that he was 37 years old, and not of 
draft âge. The witness said that he did not mention anything about 
the matter for about 3 weeks afterwards. Witness said he did not 
know absolutely whether the statements made by the défendant were 
true or false. It is obvions that almost ail of the last-quoted testi- 
mony relates to statements in no way connected with that charged in 
the sixth count. 

Bearing in mind the fact, already alluded to, that in each instance 
the several statements made by the défendant were made in the course 
of private conversation, to a friend and traveling companion, and in 
neither instance in the présence of any third party, and after carefully 
considering the language of the défendant so used, we can but regard 
it as mère matter of opinion, which does not fairly come within the 
provisions of the act of Congress upon which the indictment is based. 

The judgment of the court below must therefore be and hereby is 
reversed. 



GALBREATII et al. v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. December 8, 1918.) 

Ko. 3130. 

1. Baxks and Banking iSS=3257(3) — Offenses. 

In a prosecutlon against the président of a national banking associa- 
tion aud his successor, under Eev. St. § ,5209 (Comp. St. § 9772), for di- 
rectlng false entries in the books with Intent to deceive and for mlsappli- 
cation of funds, évidence held sutllclent to sustain a conviction. 

2. Banks and Banking <&=3256(1, 3) — Offenses — Intent. 

In a prosecuFion, under Rev. St. § 5209 (Comp. St. § 9772), against the 
président and anotlier ofBcer of a national banking association for misap- 
plicatlon of funds and for dlrectlng false entries in the books, a showlng 
that the false entries were made with intent to deceive, and that the mis- 
appllcatlons were made to Injure or defraud bank, Is essentlal to con- 
viction. 

3. Banks and Banking ©=3257(4) — National Banking Association — Of- 

fenses. 

In a prosecutlon, under Rev. St. § 5209 (Comp. St. § 9772), against the 
président and another offlcer of a bank for rnaklng false entries in the 
books and mlsapplylng funds, évidence hcld s\ifficlent to carry to the jury 
the question whether the entries were made with Intent to deceive and 
the misapplicatlons with intent to injure or defraud the bank. 

4. Banks and Banking <3=256(3) — National Banks — Offenses. 

An intent to injure or defraud a national banking association by misap- 
plication of funds, which offense is defined by Rev. St. § 5209 (Comp. St. 
§ 9772), Is not Inconsistent with the désire for the ultlmate s^uccess and 
welfare of the bank, and sucli Intent niay, within the meaning of the law, 
resuit from an unlawful act voluntarlly done, the natural tendency ol 
which Is to injure the bank. 

iÊ=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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5. Criminal Law <S=>1144(17) — Appeal — Presumptions — Jtjdgmbnt. 

Where there is oiie good count in the indictment, and the évidence is 
sufficient in law to support It, and judginent is sucli as mlght hâve been 
imi)()sed upon it alone, tho presumptlon is that it was imposed upon the 
good count, suppoi'ted by évidence, and wlU net be reversed, though 
there ar(; bad counts, or counts unsupported by évidence. 

6. Ba>'Ks and Banking <S=257(.'î) — National Banks — Offensï:s — Evidence. 

In a prosecution under Rev. St. § 5200 (Comp. St. § 9772), against the 
président and another offlcer of the national hank for misajjplying funds 
and making false entries in the books, which practices occurred in con- 
nection with loans and advances to a conipany in which thoso officers 
wcre intorested, the admission in évidence of parts of the i-ecord in bauk- 
rnptcy proceedings of such conipany, sbowing it was ad.1udlcated a bank- 
rupt on' admission in writing that It was entirely Insolvent, and that divi- 
dends of only 10 por cent, were pald, was proper, though the last ti-ans- 
actlon charged in the indictment occurred six months before the bank- 
ruptcy. 

7. Criminal TjAW ®=.'ÎG9(1) — Evidence of Otiieb Offenser — Remoteness. 

In a prosecution under Rev. St. § 520O (Comp. St. § 9772), against the 
président and another ofticer of a bank for niisapplylng its funds and 
maklug taise entries in the books in connection with loîins and advances to 
a Company which became insolvent, évidence of similar transactions oc- 
curring two or three years before those set forth in the indictment is ad- 
missible, over tlie objection of remoteness. 

8. Criminal Law <g=i153(G) — Review — Rvidence — Second aby Evidence. 

The sufficiency of proof of loss of records to warrant the admission of 
secondary évidence of their contents is primarily addresscd to the trial 
judge, wliose findings should not be disturbed, unless plainly wrong. 

9. Criminal IjAW <S=»402(1) — Secondary Evidence — I,os.s of Books. 

In a prosecution ag^>inst the président and another otïicer of a bank for 
misappllcation of funds and the making of false entries in tlie books in 
connection with loans and advances to a corporation which became bank- 
rupt, testimony by an expert accountaiit, who had examined the books 
and records of the conipany which became a bankiupt, and had made 
sumniaries thereof, hcld admissible on proof of loss of such books and 
records. 

10. Criminal Law <S='11Ci9(5) — Haemless Error — Evidence — Instiîdctions. 

In a prosecution against the président and director of a bank for mak- 
ing false entries and misappllcation of funds in connection with loans to a 
Company which became bankrupt, the admission of évidence of the con- 
tents of books and records of such bankrupt was not error, where the 
court charged there was no presmnptlon that défendants knew the con- 
tents of such books, and that the évidence could be considered only to the 
extent iT was shown défendants did hâve knowledge of the contents. 

11. Criminal Law <g=3400(8) — Evidence — Secondary Evidence. 

In a prosecution against officers of a national bank, who were charged 
with making false entries, etc., an expert accountant may testify as to 
summaries which he made of the contents of such books, in connection 
with loans to a company which became bankrupt and whose books were 
lost ; the fact that the accountant reversed certain items in malving his 
summary not rendering the testimony Inadmissible, where the changes 
were explained to him by the jury. 

In Error to the District Court of the United States for the West- 
ern Division of the Southern District of Ohio ; John E. Sater, Judge. 

Elmer E. Galbreath and Charles H. Davis were convicted of vio- 
lating Rev. St. ,§ 5209 (Comp. St. § 9772), declaring that every prés- 
ident, director, and cashier of any national hanking association, who 

^^^For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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embezzles, abstracts, or misapplies any moneys, or makes any false 
entries in any book, etc., shall be pûnished, and they bring error. Af- 
firmed. 

Walter M. Shohl, Froome Morris, and Miller Outcalt, ail o£ Cin- 
cinnati, Ohio, for plaintiffs in error. 

Edward K. Bruce, Asst. U. S. Atty., of Cincinnati, Ohio. 

Before KNAPPEN and DENISON, Circuit Judges, and WEST- 
ENHAVER, District Judge. 

WESTENHAVER, District Judge. Plaintiffs in error, referred to 
herein for convenience as défendants, were jointly indicted April 10, 
1913, for alleged violation of section 5209, Revised Statutes of the Unit- 
ed States (Comp. St. § 9772), the material parts of which section are 
copied in the margin.^ The indictment contains 28 counts, and a gên- 
erai verdict of guilty was rendered upon ail of them, and each défendant 
sentenced to imprisonment for a term of jy» years. This proceeding is 
to reverse that judgment. 

The transactions upon which the several counts of the indictment 
are based cover a period from October 3, 1910, to December 12, 1911, 
and consist of 14 différent transactions. Each one is made the basis of 
2 counts. Davis was président of the Second National Bank of Cin- 
cinnati, Ohio (hereinafter referred to as the bank), during the period 
covered by thèse transactions until early in 1911, after which he was 
chairman of its board of directors. Galbreath was vice président of 
the bank and succeeded Davis as président. The transactions in ques- 
tion were in connection with the Ford & Johnson Company, sometimes 
hereinafter called the company. 

The first 7 counts charge misapplication of certain funds of the 
bank, and the third 7 counts charge false entry on the books of the 
bank in connection with the same transaction. They are based on al- 
leged misapplication of funds by use of what are called in the record 
"transfer checks," and false entry on the books by carrying thèse 
checks as currency. The second 7 and the fourth 7 counts are based 
on overdrafts in the Ford & Johnson Company account ; the first group 
charging that thèse overdrafts were misapplication of funds, and the 
last group that they were abstraction of funds. 

The misapplication counts, 1 to 7, inclusive, are ail similar in char- 
acter, sothat a statement of one will do for ail. This first count charges 
that on November 8, 1910, the Ford & Johnson Company presented to 
the bank and received crédit for a check of $30,000 drawn by it on the 
Cincinnati Trust Company, at which time the Ford & Johnson Com- 

i Every président, dlrector, cashier, teller, clerk, or agent of any associa- 
tion, who embezzles, abstracts, or willfuUy misapplies any of the moneys, 
funds, or crédits of the association, * * * or who makes any false entry 
in any book, report, or statement of the association, with intent, in either 
case, to injure or defraud the association or any other company, body politle 
or corporate, or any Indlvidual person, or to decelve any otticer of the associa- 
tion, or any agent appolnted to examine the affairs of any such association, 
* * * shall be deemed guilty of a niisdemeanor, and shall be imprisoned 
not less than five years nor more than ten. 
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pany had no money to its crédit in the trust company, and that said 
check was not presented by the bank to the trust company for payaient, 
but was held and carried as currency in the bank until December 13, 
1910, when it was withdrawn from the bank, having been paid by check 
drawn by the Ford & Johnson Company on the bank and from a loan 
made to it by the bank. The remaining counts, 2 to 7, inclusive, are of 
the same gênerai character, involving checks drawn at intervais be- 
tween December 13, 1910, and November 24, 1911, for amounts rang- 
ing from $2,000 to $7,500, and being similarly held without présenta- 
tion for payment for from 1 to 3 months. 

The third group of 7 counts, 15 to 21, inclusive, charge that thèse 7 
différent checks were carried on a book of the bank, known as the "Re- 
ceiving Teller's Cash Book," as currency during the time they were 
so withheld from présentation for payment, and that, therefore, false 
entries were thereby made in a book of the bank with intent to deceive 
the National Bank Examiner. As to the remaining counts based on 
misappHcation and abstraction by means of overdraft, we deem any 
spécifie statement unnecessary. 

[1] The errors assigned are that a verdict of not guilty should hâve 
been directed as to both défendants, and the judgment should there- 
fore be reversed, because the évidence was not sufficient to sustain a 
conviction as to any of them, that the court erred in one respect in its 
charge, and that it erred by the admission of sundry items of évidence. 
The error mainly urged and rehed on is that the verdict is without suffi- 
cient évidence to support it. Défendants' contention is that the évi- 
dence does not connect either of the défendants with any of thèse trans- 
actions, and that there is no évidence of any intent to injure or defraud 
the bank. This contention calls for an examination of the évidence, 
and this we hâve donc with care. In our opinion there was sufficient 
évidence to go to the jury, and to sustain a conviction as against both 
défendants. A brief review of the outstanding facts will show the rea- 
sons for our conclusion. 

Défendants' counsel, as we understand, do not assert that thèse trans- 
actions, if they occurred as alleged, were not misapplication of the 
funds of the bank, and were not false entries. The contention is that 
the several witnesses who testified thereto left it uncertain as to who 
authorized and directed the misapplication and the false entries, and 
that upon the familiar rule that, where the évidence shows a crime to 
hâve been committed by one or the other of two défendants, but does 
not show which, a verdict of guilty is not sustained as against either. 
The évidence hère does not seem to us to be of that indefinite nature. 

Davis, as has been already stated, was président of the bank until 
early in 1911 ; he then became chairman of the board of directors at a 
reduced salary. Galbreath was vice président, and succeeded Davis 
in the presidency. Thèse two persons were, during ail the time under 
investigation, in the active management and control of the bank's busi- 
ness ; they were its executive heads and managers. The cashier, assist- 
ant cashier, receiving teller and the vice président ail testified in the 
case. They testified that ail thèse transfer checks, and the false entry 
thereof on the receiving teller's book as cash, were authorized and di- 
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rected by one or the other of the two défendants. No witness was able 
to say as to any one transaction that it was directed by Davis or by Gal- 
breath, but ail say that the directions were given by one or the other ; 
that ail were handled and directed from the front office— that is, the 
president's room, which was occupied by Davis, while he was président, 
and adjacent to which was the desk of Galbreath; that no other officer 
or person connected with the bank either claimed or exercised any au- 
thority or direction in connection therewith; that whichever one was 
présent or accessible whenever a transaction of this kind had to be 
passed on did so ; that the practice of handling and directing thèse 
transactions by one or the other of the défendants was so well known 
that ail mirior bank officers or employés went direct to them, and not to 
their immédiate superior. 

The représentative of the Ford & Johnson Company, namely, George 
V. Cutter, its secretary, when necessity arose for a favor of this kind 
from the bank, would apply direct either to one or the other of the de- 
fendants, and the transfer check, with proper deposit slip and directions 
to carry as cash, would be transmitted to the bookkeeper and receiving 
teller from the front office. There was testimony that the cashier would 
be called to the president's office, sometimes Davis would be there, 
soraetimes Galbreath, sometimes both of them, and he might not know 
what the conversation had been, or what the arrangements were, but one 
or the other would hand him a transfer check, tell him to make out a 
deposit ticket, deposit it to the crédit of the Ford & Johnson Company, 
and hâve the receiving teller hold it as cash. The answers of the wit- 
ness so testifying, and of others, that he was unable to remember wheth- 
er it was Davis or Galbreath who handled each or any spécifie transac- 
tion, does not limit or qualify this évidence. The jury was warranted 
in inferring that at least some of thèse transactions were handled 
jointly by the défendants in the manner described. 

The learned trial judge in his charge, however, gave défendants the 
full benefit of the law as they contend it is, and in effect directed a ver- 
dict of acquittai as to the transfer check and false entry counts, unless 
the jury found that there was a plan or agreement between the two de- 
fendants that thèse several transactions should be handled in this way. 
There was, in our opinion, sufficient évidence to warrant a finding that 
there existed a gênerai plan or System, to which both défendants were 
parties, to use the bank's f unds in this way by transfer checks for the 
iDcnefit of the Ford & Johnson Company. 

Both défendants during ail the time in question were large stock- 
holders in the Ford & Johnson Company. Davis was a director of the 
Company as early as 1907, and its vice président, drawing a salary of 
$4,000 a year from 1908 until as late as September, 1910, if not later. 
Galbreath was its tteasurer downward from 1908 to March, 1910, and 
drew a salary of $3,000 a year. The évidence tends to show that both 
were active in its financial management ; Galbreath especially was f ully 
informed concerning its affairs, so much so that, after he ceased to be 
treasurer, one of the experts examining into its affairs says he could 
always get information from him about any matter as to which ail other 
persons seemed to be unfamiliar. 
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In the fall of 1909, and perhaps earlier, the Ford & Johnson Com- 
pany was in serions financial difficulties. It was unable at times to meet 
its pay rolls ; its account at the bank was f requently, if not continuously, 
overdrawn in large amounts; the needs of its daily business were 
financed from "hand to mouth" with the assistance of the bank; it was 
losing nioney on the business done, and was getting deeper into debt. 
The évidence tends to show familiar knowledge of thèse difiSculties by 
both défendants. Furthermore, between July, 1908, and October 1, 
1909, the Ford & Johnson Company engaged in a séries of transactions 
of more than doubtful propriety, with which both défendants must 
hâve been familiar, and which bave an important relation to the trans- 
actions mider considération. 

The Company created a number of subsidiary companies, transferred 
to each of them some of its assets, taking in exchange therefor capital 
stock of the subsidiary companies. This capital stock had no value 
behind it, except the assets transferred from the parent to the subsid- 
iary companies, and the valuation placed thereon for the purpose of 
issuing stock was approximately $1,250,000 in excess of the book value 
of thèse assets. This capital stock was made the basis for an issue of 
what is called gold trust notes ; that is, the Ford & Johnson Company 
issued gold trust notes in the sum of $1,000,000, payable in 1919, pledg- 
ing this capital stock alone as security therefor. Thèse notes, although 
carried in the statements of the company as outstanding obligations for 
which value had been received, payable in 10 years, were never in fact 
sold, but were pledged as security for demand or short time paper. A 
part of the large indebtedness of the Ford & Johnson Company to the 
bank had no other security back of it, except thèse gold trust notes. 

The extent of the indebtedness of the company to the bank, in addi- 
tion to the transfer clieck transactions, is not definitely shown, but was 
admittedly large, and in excess of the amount permissible under the 
law to be made to any one customer. The Comptroller of the Currency 
and the national bank examiner during this period complained fre- 
quently of this indebtedness, called attention to thèse excessive loans, 
and stated that there was serious danger of loss. This correspondence 
need not be summarized, but the évidence shows that it came to the 
attention of both défendants, and that they joined in representing that 
the company's afïairs were in good shape and that it was reducing its 
obligations. Both assumed to hâve knowledge of the financial condi- 
tion of the company. 

Many transactions similar to those described in the first to the sev- 
enth counts are shown to hâve taken place. They began as early as 
the fall of 1909, and continued thenceforvvard to and during the period 
covered by the indictment. They were ail handled, authorized, and 
entered in the same way. Ordinary overdrafts were passed on by the 
cashier, but overdrafts and transfer checks of this company were han- 
dled and passed on only by one or the other of the défendants. Thèse 
transactions were not brought to the attention of the board of directors. 
So far as the évidence shows, the board of directors was informed only 
once, and that on August 26, 1910, that the company's account was 
overdrawn. A loan of $25,000 on the security of assigned accounts re- 
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ceivable was then authorized, on condition only that an overdraft for 
$64,000 be similarly secured. Davis and Galbreath were both présent 
at this meeting. 

This is by no means ail the évidence tending to show a plan or Sys- 
tem, and the joint participation of the défendants therein, of using the 
bank's funds in this manner for the benefit of the Ford & Johnson 
Company. On the whole testimony, we are of opinion that the court 
below was warranted in submitting the case to the jury, and that the 
jury was warranted in fînding that défendants jointly participated in ail 
thèse transactions. 

[2, 3] The criminal intent with which thèse acts must hâve been 
done, in order to warrant a verdict of guilty, difïers as to the false en- 
try counts f rom the misapplication counts. As to the former, the intent 
required to be proved is that the false entries were made with intent 
to deceive any officer of the association, or any agent appointed to ex- 
amine its affairs, while, as to the misapplication counts, the intent, to be 
criminal, must hâve been to injure or defraud the bank. Défendants' 
counsel, although urging that the évidence is insufficient to show a crim- 
inal intent, seem to limit their argument to a lack of évidence to show 
any intent to injure or defraud the bank. An intent to deceive by thèse 
false entries is plainly inferable from the facts proved. The évidence 
shows that the receiving teller's cash book is a book of the bank, that in 
due course of business there is entered therein the cash on hand, dis- 
tributed under headings, gold, silver, currency, and cash items; that 
to carry thèse transfer checks as cash required them to be entered either 
as gold, or silver, or currency, and not as a cash item. The only cor- 
rect entry of thèse checks would hâve been to hâve included them 
among cash items, in which event the fuU nature of the transaction 
would hâve appeared upon the receiving teller's cash book. The neces- 
sary or reasonably probable efïect of entering them as currency was to 
deceive any agent or examiner. 

This intent to deceive is further evidenced by the fact that no funds 
to meet thèse checks were in the Cincinnati Trust Company during the 
time they were thus carried ; also by the fact that in one instance, per- 
haps more, currency was got from the trust company on a transfer 
check, and held in préparation for a visit of the bank examiner, and re- 
turned later after his departure, and the transfer check taken back and 
held thereafter as currency until later canceled in the usual manner. 

The contention that the évidence is not sufficient to show an intent 
to injure or defraud is in part covered by the foregoing summary of the 
évidence. Certain additional contentions with respect thereto are made. 
It is said Davis was ill for some period not definitely shown prior to 
August 15, 1910, and that thereafter he passed less time at the pres- 
ident's office, and took a less active part in the conduct of its affairs, 
and that after retiring from the presidency and becoming chairman 
of the board of directors early in 1911 he was absent on a trip for his 
health for a period variously stated as a month, six weeks, or two. 
months. It is also said that an operating committee in September or 
October, 1910, took charge of the affairs of the Ford & Johnson Com- 
pany, and that what was done thereafter in the conduct of its business. 
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was done with the approval of this committee, and could not hâve been 
donc otherwise by the défendants, or either of them, than in entire 
good faith, and without any intent to injure or defraud. From this 
premise, and the fact that the transactions described in the indictments 
occurred after the operating committee took charge, it is argued that 
the évidence fails to show sufficiently any criminal intent. 

The trial judge charged the jury that Davis could not be held for any 
transaction in his absence and not personally participated in by him, un- 
less they f ound beyond a reasonable doubt that a gênerai plan or agree- 
ment existed between him and Galbreath whereby the acts of one bound 
the other, even while absent. He also instructed the jury that if the 
défendants acted honestly and in good faith, for what they believed to 
be the advantage and protection of the bank, they could not be con- 
victed, although they may hâve exercised bad judgment in managing 
and in conducting its affairs, and that mistakes made in good faith and 
in an honest belief do not constitute a crime. He summarized fully ail 
défendants' contentions, tending to show that they were acting in good 
faith and without intent to injure or defraud. The charge of the court 
in this respect is not complained of. 

This operating committee, so called, was created in September or Oc- 
tober, 1910. Neither Davis nor Galbreath was a member of it. Louis 
A. Ireton, attorney for the Cincinnati Trust Company, and Charles 
M. Leslie, attorney for the bank, were members of it. Thèse two mem- 
bers had charge principally of its financial affairs after the committee 
was constituted. The création of this committee arose in this wise. 
In March, 1910, when Galbreath ceased to be treasurer of the company, 
a man named Powell succeeded him. Powell had become connected 
with the company on the basis of représentations contained in a report 
of an audit company made up in October, 1909, and on représentations 
as to its condition made by its ofhcers, including Galbreath and Davis. 
He obtained loans amounting to $200,000 from banks with which he 
had friendly business relations. He became convinced that the report 
of the audit company and the représentations made to him were incor- 
rect, and procured an audit to be made by an expert accountant. This 
disclosed that the liabilities were much in excess of what had been rep- 
resented; that the company's account at the banks was overdrawn 
$95,000; that the gold trust notes, apparently issued for real money 
and payable in 1919, had not been sold, but had been pledged on demand 
or short time paper, and were in fact a carrent, instead of a deferred, 
liability. Feeling that he had been imposed upon, and that he had in- 
nocently involved friendly banks in the sum of $200,000, he called a 
meeting of officers of the company, and of the bank, and of the Cin- 
cinnati Trust Company, which it seems was involved similarly with 
the Second National Bank. Davis was not présent, but Galbreath 
was. 

Ail this information, and more, reflecting on the solvency and busi- 
ness methods of the company, was disclosed by Powell at this meeting. 
It was then agreed that notes would be given for $200,000, to be in- 
dorsed by Davis, Galbreath, and others, to take up the loans which 
Powell had procured, and he thereupon severed his connection with 
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the Company. Davis signed thèse notes, and the évidence tends to sbow 
that he was présent at a meeting of the directors of the company on 
August 15, 1910, and at the bank on August 26, 1910, and regularly 
thereafter. Everybody concerned, subséquent to the date of this meet- 
ing, seemed to hâve known that the Ford & Johnson Company was on 
the verge of insolvency and collapse. The gênerai understanding was 
that if its affairs were well managed it might pay creditors dollar for 
dollar, but stockholders would get nothing. Leslie and Ireton con- 
cerned themselves with its financial opération. They saw that the 
money received was applied in payment of bills, determining which 
ones should be paid. The évidence does not show that they knew 
anything of the transfer check transactions which had been indulged 
in between the company and the bank previously, or at any time while 
they were serving on the committee; in fact, the évidence tends to 
show that they did not. George V. Cutter, secretary of the company, 
who prior thereto had conducted thèse transactions with the défend- 
ants, continued to do so thereafter. No transfer check issued and 
crédit taken on the books of the bank and falsely held as currency 
was ever authorized as a resuit of any request or with the knowledge 
of the committee, or any member of it. The défendants alone were 
responsible, so far as the évidence shows, at ail times therefor. 

[4] It was for the jury to say whether or not an intent to injure 
or defraud was shown or repelled by thèse extenuating circumstances. 
An intent to injure or defraud, as contemplated by the statute, is 
not inconsistent with a désire for the ultimate success and welfare 
of the bank. It may, within the meaning of the law, resuit from an 
unlawful act voluntarily done, the natural tendency of which may 
hâve been to injure the bank. A wrongful misapplication of funds, 
even if made in the hope or belief that the bank's welfare would ul- 
timately be promoted, is none the less a violation of the statute, if the 
necessary effect is or may be to injure or defraud the bank. Such 
is the well-settled law. United States v. Harper (C. C.) 33 Fed. 471 ; 
United States v. Kenney (C. C.) 90 Fed. 257; United States v. Breese 
(D. C.) 131 Fed. 922, 923. 

The bank had become heavily involved as a resuit of previous ir- 
regular acts in which the défendants had participated. They had 
involved themselves with the Comptroller and bank examiner by rep- 
résentations and statements concerning the bank's loans to the Ford 
& Johnson Company and the condition of its business. They may 
have thought that, if the plan and method of misapplying funds by 
transfer checks and falsely entering thèse checks as cash were ended, 
the Ford & Johnson Company would go to the walI, dragging down 
the bank with it, and bringing upon themselves as stockholders in 
both, and as responsible agents of the bank, loss and censure. In any 
event, whether or not a criminal intent existed was properly sub- 
mitted to the jury, under a charge fair to the défendants, and its ver- 
dict should not be disturbed. 

[5] In view of the conclusion thus reached respecting the transfer 
check and false entry counts, we deem unnecessary a considération of 
défendants' contentions respecting the overdraft and abstraction 
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counts. The sentence was gênerai, and such as might hâve been im- 
posed for a conviction on any count. The \slw is settled that if there 
is one good count, and évidence sufficient in law to support it, and 
the judgment such as might hâve been imposed upon it alone, the pre- 
sumption is that it was imposed upon the good count, supported by évi- 
dence, and will not be reversed, even if there are bad counts, or counts 
not supported by the évidence. If we were of opinion that thèse 
counts were not supported by the évidence, we would feel that this 
rule should be appHed, and an examination, therefore, of the évi- 
dence is unnecessary, and will not be made. Claassen v. United 
States, 142 U. S. 140, 12 Sup. Gt. 169, 35 L. Ed. 966; Hardesty v. 
United States (C. C. A. 6) 168 Fed. 25, 93 C. C. A. 417; Bartholo- 
mew V. United States (C. C. A. 6) 177 Fed. 902, 101 C. C. A. 182; 
Bennett v. United States (C. C. A. 6) 194 Fed. 630, 114 C. C. A. 402. 

One error assigned and urged in the brief is that the court failed to 
charge, as specially requested, that the law présumes the character 
of the défendants to be good and that such presumption is évidence 
in their f avor. On the hearing this assignment was withdrawn ; coun- 
sel admitting that Mullen v. United States (C. C. A. 6) 106 Fed. 892, 
4-6 C. C. A. 22, which was cited in support of it, is not to be taken as 
the law, in view of Gréer v. United States, 245 U. S. 559, 38 Sup. Ct. 
209, 62 L. Ed. 469. 

[6] Error is assigned to the admission in évidence of certain parts 
of the record in the bankruptcy proceedings of the Ford & Johnson 
Company. In April, 1912, this company was adjudged a bankrupt 
upon an admission in writing by resolution of its board of directors 
that it was absolutely insolvent and unable to pay its debts. This ad- 
mission in writing, its schedule of liabilities showing its indebtedness 
to the bank, and the order showing the payment of a dividend only of 
10 par cent, were thus admitted over objection and exception. It is 
urged that, inasmuch as six months had elapsed from the last trans- 
action charged in the indictment, that changes were shown to hâve 
taken place in the assets of the company, and that in any event the 
amount realized by a bankruptcy sale of assets is no fair test of val- 
ue, thèse items were irrelevant, and the admission thereof was preju- 
dicial to the défendants. The date and fact of bankruptcy, and the 
percentage distributed on debts, however, had already appeared in 
the testimony without objection or exception. Evidence had also been 
given showing the financial condition of the company, and the changes 
in its assets, and their value from year to year, both during, before, 
and after the period covered by the transactions described in the in- 
dictment. 

The trial judge told the jury that the guih or innocence of the de- 
fendants was to be determined upon a considération of the facts and 
circumstances as they existed at the times mentioned in the indict- 
ment; that they must not answer that question by looking back in 
the light of their présent knowledge, but that they must transport 
themselves to the dates specified, and consider the position of the de- 
fendants as it then was, and the situation, facts, and circumstances 
then existing, and which were then known to them. They were also 
257 F.— 42 
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told that the amounts realized from a bankruptcy sale of assets were 
not to be taken as any évidence of the value thereof at the time of sale, 
or any prier time. They were also charged that the bankruptcy pro- 
ceedings, on account of the différence in time, should be entirely dis- 
regarded as to the transfer check and false entry counts. In our opin- 
ion, in view of thèse considérations, the admission of this évidence does 
not constitute prejudicial error, even if immaterial and irrelevant. 

[7] Error is also assigned to the admission in évidence of similar 
transactions. It is said that some of them thus admitted were too 
remote, and that others were not similar. The other transactions ad- 
mitted in évidence were similar. The transfer checks were issued by 
the Company, held without présentation for payment, and entered on 
the receiving teller's cash book as currency, in precisely the same man- 
ner as those under considération. The only différence in any of them 
is that some of the transfer checks were drawn on a différent bank. 
The évidence tends to show that from October, 1909, with great fre- 
quency, down to and including the period covered by the indictment, 
such transactions took place. In our opinion, none of thèse trans- 
actions were too remote, and ail were admissible in évidence in ac- 
cordance with well-settled rules. 12 Cyc. 411 ; Jones on Evidence, § 
142; Griggs v. United States (C. C. A. 9) 158 Fed. 572, 85 C. C. A. 
596; Hardesty v. United States (C. C. A. 6) 168 Fed. 25, 93 C. C. A. 
417; Prettyman v. United States (C. C. A. 6) 180 Fed. 30, 103 C. 
C. A. 304; Hoss v. United States (C. C. A. 8) 232 Fed. 328, 146 C. 
C. A. 376; Shea v. United States (C. C. A. 6) 236 Fed. 97, 149 C. 
C. A. 307, and cases therein cited. 

[8, 9] Error is also assigned to the admission in évidence of certain 
testimony given by one Walter Lewis, an expert accountant. This wit- 
ness had examined the books and records of the Ford & Johnson 
Company in 1912, and had prepared certain summaries and schedules 
therefrom. One of them was an operative statement of assets and 
liabilities year by year, beginning July 1, 1905, and continuing to 
April 30, 1912. The other showed the profit and loss of its opéra- 
tions by fiscal years, beginning June 30, 1905, and ending April 30, 
1912. One objection is that the books and records were not produced 
in court or made accessible to the défendants. Many witnesses were 
called to prove the loss of thèse books and records. The sufficiency 
of this évidence, so as to dispense with the necessity for their pro- 
duction, is addressed primarily to the trial judge. His finding should 
not be disturbed, unless plainly wrong (Jones on Ev. § 214), and, in 
our opinion, his finding is not only not wrong, but is fully sustained 
by the évidence. Conceding that the proper rule requires that books 
and records should be produced, or at least made accessible to the 
opposing parties, in order to render admissible this class of the tes- 
timony, it is none the less true that when such books are lost, or 
are beyond the jurisdiction of the court, the rule applicable to lost 
documents and the admission of secondary évidence is also applicable 
in that situation. Wigmore on Evidence, § 1230; Burton v. Driggs, 
20 Wall. 125, 135, 136, 22 L. Ed. 299; Jones on Evidence, §§ 211, 217. 

[10] Another objection is that the défendants were not shown to be 
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familiar with the contents of thèse books and records. The financial 
condition of the company and whether it was making or losing money 
were relevant matters of inquiry. The trial judge told the jury that 
there was no presumption that either défendant knew the contents of 
thèse books and records, and that such contents were to be considered 
only to the extent the évidence tended to show the défendants had 
knowledge of what was thereby disclosed. In our opinion, the admis- 
sion of this évidence, taken with thèse instructions, was not error. 
Wilson V. United States (C. C. A. 2) 190 Fed. 427, 437, 111 C. C. A. 
231; Bettman v. United States (C. C. A. 6) 224 Fed. 819, 831, 832, 
140 C. C. A. 265 ; Sparks v. United States (C. C. A. 6) 241 Fed. 717, 
154 C. C. A. 479. 

[11] Another objection urged to the admission of this testimony 
is that the witness, in making up his schedule, reversed certain en- 
tries on the books, thereby reducing its assets. The most striking 
instance of this consisted in shrinking the value of the capital stock 
received from subsidiary companies in exchange for assets of the 
parent company to the figure at which thèse assets had been carried 
on the company's books. This and other changes made by him were 
fully explained to the jury, and in view of such explanations, and the 
instructions of the court, it does not seem to us that any confusion 
could hâve been produced in the minds of the jury, nor any préjudice 
could hâve resulted therefrom to the défendants. 

Finding no prejudicial error in the record, the judgment is affirmed. 



MEMPHIS ST. RY. CO. v. PIERCE. 

(Circuit Court of Appeals, Sixth Circuit. March 10, 1919.) 

No. 3171. 

1. Appeal and Ebkor ®=3l064(l), 1007 — Haumless Eerob — Instructions. 

In an action by a negro passenger, wounded in an exchange of shots 
befween the conductor and another negro passenger, giving of instructions 
ou the conductor's riglit to slioot in self-del'ense, and the refusai to 
charge thereon as requested, ft«W not error prejudicial to the street rail- 
way company. 

2. Carriers i©=5321(23) — Carriage of I'assenoers — Action for Injuries — In- 

struction. 

In an action against a street railway for the wounding of à negro pas- 
senger in a shooting affalr between the company's conductor and another 
negro passenger, instruction hcld not erroneous, In view of ail the facts 
and cii'cumstaiiees, and a discussion between counsel, as telling the jury 
it was a proven or admitted fact that the conductor came into the 
car without reason and deliberately started a fight with the negro. 

3. Trial <S=295(1) — Instructions — Considération as a Wiiole. 

Instructions must be considered as a whole. 

In Error to the District Court of the United States for the West- 
ern District of Tennessee; John E. McCall, Judge. 

Action at law by John P. Pierce against the Memphis Street Rail- 
way Company. To review a judgment for plaintiff, défendant brings 
error. Affirmed. 

<gs5For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Sam P. Walker, of Memphis, Tenn., for plaintiff in error. 
Milton J. Anderson, of Memphis, Tenn., for défendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
KILLITS, District Judge. 

KIL,IvITS, District Judge. By law, street railways in Tennessee 
are required to separate tlie races by placing white passengers in one 
end of a car and colored passengers in the other, passengers of either 
race being compelled to remain within the half of the car reserved to 
them, unless it should happen that it had been filled and seats remained 
in that part of the car set off to passengers of the other race. The 
resuit of the régulation is that vacant seats, if any, in either half of 
the car will be those nearest the center. The car which figures in 
this case had a side door; it was a trailer in charge of Conductor 
Bullock, the motorcar being in charge of Conductor Bright. The 
plaintiff, Pierce, was a colored man seated towards the rear, that being 
the half assigned to colored passengers. As the car left the center of 
the city of Memphis, there were many vacant seats in each half, but 
a white pasisenger, one Barker, instead of turning to the right and 
seating himself among the whites, insisted on taking the first seat to 
the left of the door in the colored section. The car began to fiU with 
a prépondérance of colored passengers until there was but one seat 
remaining in the negro end, that beside Barker. A colored woman 
entered and undertook to sit beside him; her action being met by his 
strong objection. Thereupon a negro passenger named Knox came 
up from the rear, giving his seat to the colored woman, and engaged 
in an altercation with Barker, in which some profanity was used, and 
which Conductor Bullock could not quell. The latter thereupon gave 
the ordinary stopping signal for the street which the cars were ap- 
proaching and opened the door, to order both Knox and Barker from 
the car. When the train stopped, Conductor Bright came from the 
front car, and firing began between him and the negro Knox, who was 
killed. One of Bright's shots hit Pierce, who had no part in the 
transaction, and it is for injuries by him sustained that this action 
was brought against the défendant, plaintiff in error hère, which seeks 
to reverse the judgment against it following the verdict. 

The assignments in error, four in number, are predicated upon al- 
leged errors of the court relating to the charge to the jury. The first, 
third, and fourth may be grouped together and thus disposed of, hav- 
ing been argued in that coUocation by plaintiff in error's counsel. It 
is first urged that what the court said to the jury on the subject of self- 
defense was erroneous under the circumstances of the case, and that 
the court erred in refusing to give certain requests upon^jhis subject 
which are the subjects of the third and fourth assignments. The 
court's charge on self-defense excepted to was as follows: 

"In order for you to détermine the rights of the parties, It is necessary for 
the court to instruct you upoii the law of justifiable homicide as applicable to 
the facts in this case. In the first place, the conductor, Bright, would be 
justified In shooting the negro, John Knox, if he did so in self-defense, and ou 
that subject I charge you as follows: 
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"If the coiHluetor, r.i-ight, vvas in vevJ or apparent danger of death of 
great bodlly barra, or lionestly believed himsplf to be in sucli danger, as evl- 
denced by \he facts aud circumstances justifylng such a belief as tliey ap- 
peared to hirn, and in acting in good faith under suclï au appréhension lie shot 
and killed tlie negro, John Knox, and at thls time accidentally wounded John 
Pierce, the court charges you that this is justifiable homicide: and if you 
believe that the condnctor, Bright, acted in the honest belief and was justifled 
by the circumstances, th(-n you must tind for the défendant. 

"Consideriiig the self-defcnse theory, which is relied upon by the défend- 
ant, yen will first look to ail the facts and circumstances in the case, and if 
from that you bolievo ihat tho condnctor, Bright, came to the trailer car door. 
and, without more, the passengor, Knox, flred at him, or drew bis pistol to tire 
at him, and the condnctor shot at him in self-dofense under sucli circumstances, 
and the bail missed and stnick the plaintiff, then the company would not bo 
liable. 

"But, on the other hand, if you believe that there was some controversy be- 
tween Knox and a white man who was sitting on tho seat with him, and that 
when the car stopped, and Ihe condnctor, Bright, came to the door with his 
pistol, or drew it as he got to the door, and threw it on the negro and told 
him, 'lîands up,' and the ncgi-o arose and drew his pistol and flred, then he 
was acting in self-âefense ; the company would be liable, and under snch cir- 
cumstances it would be inimaterial whether Knox flred first or tlie conductor 
first, because under snch conditions he would be the aggressor and could not 
avall himsplf of the plea of self-defense." 

[1] The requests to charge on this subject were mtich more ex- 
tended and discussed varions théories alleged to be derived from the 
évidence and which the jury should examine. We are of the opinion 
that there was no error prejudicial to the plaintiff in error respecting 
either the court's charge or tlie refusai to charge as requested. It is 
conceded by counsel for plaintiff in error that the court's statement 
of the gênerai principle of self-defense embodied in the second para- 
graph of the charge, as quoted above, was correct, but that the court's 
application of this principle by référence to the facts of the case, as 
set out in the third paragraph, was erroneous, because it withdrew 
from the jury, as alleged, a considération of such movements or dém- 
onstrations as the negro Knox may hâve made which "would show to 
a reasonably prudent man that he had a pistol and was about to use 
it." Bright, who killed Knox, and shot Pierce, was not a witness, so 
that it was left to inference altogether as to what he saw or thought 
he saw by way of a hostile démonstration on the part of Knox. It is 
shown in the évidence that Bright stepped into the car with a drawn 
pistol in his hand, leveled at Knox, coupled with a threatening order. 
The évidence clearly preponderates that the first hostile démonstration 
was made by Bright. There is some conflict upon the ciuestion, but 
the best interprétation of the évidence leads to the conclusion that 
Knox fired first, his bullet striking Bright's money change box and 
thus saving him from injury, whereupon Bright started a fusillade into 
the rear of the car, resulting as above stated. The resuit, in our 
judgment, is that the request to charge on the subject of self-defense, 
tendered by the défendant below, so far departed from the actual 
évidence in the case as to tend to lead the jury into abstruse spécula- 
tion as to what was in Bright's mind when he fired. In our judgment. 
the court employed the only concrète ajiplication of the gênerai prin- 
ciples of the law of self-defense possible hère. Wc think that to hâve 
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given the request of the défendant below might very well hâve had the 
resuit of confusing the jury, and whatever may be said by way of 
legitimate criticism of the court's charge— we are not suggesting that 
it is subject to criticism — in view of the whole charge this instruction 
did not tend to defendant's préjudice. 'l'he excerpt from the court's 
charge on the subject of self-defense, which was excepted to, and 
which we quote above, was not ail the court said on the subject. A 
pai^agraph immediately followed directing the jury's attention to the 
considération "whether Knox was acting as if he were in the attitude 
of assaulting any one." The effect of this, with later portions of the 
charge, alluded to below, was to présent to the jury, in a clear way, ail 
of the substance of defendant's request which the state of the évidence 
justified. 

[2] Having first insisted that Bright shot in self-defense, it was 
further urged in his behalf that the shooting occurred while Knox 
was attempting. a f elony. In discussing this question, the court again 
invited the jury's careful scrutiny of the évidence bearing upon Knox's 
conduct, in which every right of the défendant below was well safe- 
guarded. In the course of this instruction, the jury's attention was 
called to the law of Tennessee separating the races, and this part 
of the charge concludes with this paragraph which is the basis of 
the remaining assignment of error: 

"That is what tliis trouble seems to hâve arlsen from, but what was its coii- 
dltlon, what was the Intensity of It at the time the couductor on the front 
car oame back? There is no évidence in that case that explalns why he came 
baeli, or what induced him to come baolc. The car bell was rung to stop in 
the ordinary way for a stop, as the conductor testifled there was no call made 
for any help ; and you must apply your good cbmmon sensé and .ludgmeut 
in determlning Just what was going on at the tlme tins shot was fired that 
strvick this plaintiflE." 

It is argued that this was extremely prejudicial, "for the reason that 
the court, in substance, told the jury that it is a proven or admitted 
fact that Conductor Bright came back from the motorcar without 
any reason and deliberately started a fight with the negro John Knox." 
This criticism does not appeal to the court as valid, nor do we see 
error in this charge, viewed in relation to ail the facts and circum- 
stances of the case, and especially when considered with a subsé- 
quent discussion of this subject between counsel for défendant below 
and the court in the présence of the jury and which was, in fact, part 
of the instructions. This discussion was as follows: 

"Mr. Walker : I except because the court stated that there was no évidence 
in the case to cause Bright to return to the trailer car. I submit that there 
was a question as to whether or not there was sufflcient évidence in the case 
to warrant Bright's return to the trailer car. 

"Tho Court : I don't recall any direct évidence that showed what movod 
hini îo leave. It may be inferred from ail the évidence in the case. There 
may be reasonable inference as to why he went back, and the jury may look 
to ail the évidence in determining what caused him to go back. He is not 
iiere to speak on that sub.iect." 

[3] Thèse considérations dispose of this case. There is no dispute 
as to the law applicable to this situation. The law of self-defense is 
well known. We must consider the instructions of the court as a 
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whole. So regarded, they are found to conform to well-settled law 
and there is no ground for inference that the jury was misled. We 
see no fair opportunity to présume that, if the criticisms of plaintifif in 
error to this charge were met in a new présentation of the same facts 
to a jury, the verdict might reasonably be otherwise than it was hère. 
The judgment of the court below, therefore, must be affirmed. 
Evanston v. Gunn, 99 U. S. 660, 25 h. Ed. 306 ; Walbrun v. Babbitt, 
16 Wall. 577, 21 L. Ed. 489. 



SOUTHERN RY. CO. v. RETTIT et al. 

(Circuit Court of Appeals, Sixth Circuit. January 15, 1919.) 

No. 3188. 

1. Carriers <S=25 — Régulation of SiriPJiENTS — Rules of Interstate Com- 

merce Commission — "Buhnt Cotton." 

lUile of tlie Interstate Commerce Commission providing that burut cot- 
ton, which is cotton tluit has been on flre, and wliich bas not been subse- 
quently reptcked and rebuled, must not be offered for shlpment until it has 
been reconditioned, or until not less than flve days hâve elapsed since 
the last évidence of flre therein, does not forbid shlpment of cotton wliich 
had been part of a larger niass that had been on flre after flve days 
elapsed, merely because there was flre in other cotton about 200 yards 
distant at the time of the shipment. 

2. Carbiers «3=5136 — Carriage of Goods — Evidence. 

In an action against a railroad company for the value of burut cot- 
ton, which was destroyed while in transit, the question whether the cotton 
vs'as on lire at the time of the shlpment, or whether it caught on lire 
while in transit, held one of fact for the jury. 

3. Carriers <S=134 — Destruction of Shipment — Value — Evidence. 

In an action for the value of burnt cotton, which was destroyed while 
In transit after it had been salvaged, testimony by witness of large ex- 
l)erience in buying and selling burnt cotton as to its value, based on the 
market value of merchantable cotton, held compétent and sufflcient to 
support a verdict for damages, though the witness did not state the cost 
of reconditloning the cotton, on which his estimate of value had been 
based ; that being matter for cross-examination. 

4. Appeal and Error <g=1048(e) — Review — Harmless Error. 

In action for the value of burnt cotton, which was destroyed In transit 
after it had been salvaged, refusai to permit cross-examlnatlon of plain- 
tifif as to the amount paid for the cotton, which the carrier desired to iu- 
troduce on the question of value, held harmless ; there being no showing 
of the expenso of handling, salvaging, repickiug the cotton, etc. 

5. Carriers iS=5l32 — Carriage op Goods — Loss by Fire— Burden of Proof. 

Where a carrier accepted for shipment burnt cotton that had been sal- 
vaged, and the bill of lading acknowledged the receipt of the shli)ment in 
apparent good order and free from fire, and there was évidence that it 
had been free from fire flve days previous, there is a presumption that 
the failure of the carrier to deiiver the cotton which burned during transit 
was due to its fault, and refusai to charge that before the shipper might 
recover he must show some évidence of négligence on part of the car- 
rier, was proper. 

6. Appeal and Error ©=719(7) — Review — Assignment of Error. 

Where burnt cotton, which had been salvaged, was destroyed while in 
transit, and no inhérent defeet or vice was suggested, except the existence 

'or other cases see same topic & KEY-NUMBER in aU Key-Numbered Uigests & Indexes 
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of smoulderlng flre, and tliat was fully covered by the charge, the refusai 
of a request that there eould be no recovery if the fire originated because 
of inhérent defect or vice of cotton will not be considered on appeal ; no 
asslgnment of error having been taken, and the case not beliig oue where 
the court should, uuder rule 11 (202 Fed. vili, 118 C. C. A. viii), review the 
ruling without an assignment. 

In Error to the District Court of the United States for the Western 
District of Tennessee; John E. McCall, Judge. 

Action by Hugh Pettit and the Newberger Cotton Company against 
the Southern Railway Company. There was a judgment for plain- 
tifïs, and défendant brings error. Affirmed. 

Earl King, of Memphis, Tenn., for plaintifif in error. 

JuHan C. Wilson, of Memphis, Tenn., for défendants in error. 

Before KNAPPEN and DENISON, Circuit Judges, and KILLITS, 
District Judge. 

KNAPPEN, Circuit Judge. On May 6, 1916, défendants in er- 
ror, hereinafter called plaintiffs, shipped over the line of plaintiiï in 
error, hereinafter called the carrier, from Decatur, Ala., consigned to 
Memphis, Tenn., several carloads of "salvaged cotton" ; that is to 
say, cotton which had been in a fire. During transportation, three of 
the carloads, aggregating 56,801 pounds, were burned up. This suit 
was brought for the recovery of its value. The carrier, in addition 
to gênerai déniai, pleaded that the loss was occasioned through plain- 
tiff's négligence, and, by counterclaim, asked recovery for the in jury 
to its equipment, etc., by reason of the fire, which was alleged to hâve 
been due to plaintififs' négligence, in that the cotton was loaded into 
the cars while still containing fire, and without the exercise of due 
care, and in not ascertaining that it contained fire. There was a trial 
to a jury, and verdict and judgment for plaintiffs for $5,021, as the 
value of the cotton; the counterclaim being rejected. 

[1^ 2] 1. The Gulf Company's compress at Decatur, Ala., was burn- 
ed April 25, 1916. Previous to the fire, there were in the compress 
about 9,000 baies of cotton; a portion of this was bought by plain- 
tiffs on May 2d, which was four days before the shipment in ques- 
tion. A rule of the Interstate Commerce Commission provides that^ 

" 'Burnt cotton' is cotton that has been on flre, and which has not been 
snbsequently repicked and rebaled. It must not be ofïered or acceptée for 
shiijment at an originatlng station untll it has been reconditioned by picking 
and repacklng in baies, or untll not less than flve days bave elapsed slnce the 
last évidence of fire in it. It must be marked and descrlbcd on shlpping orders 
and bllls of ladlng as 'Burnt cotton, yellow label.' and cars conlaitiing any 
quantlty of it must be protected by the inflammable placard." 

The bill of lading acknowledged receipt of a large number of both 
baies and bundles of "burnt cotton," with notation "Inflammable plac- 
ard applied, yellow label." Its conditions, as respects interstate ship- 
ments, were made subject to the provisions of the Interstate Com- 
merce Act (Act Feb. 4, 1887, c. 104, 24 Stat. 379 [Comp. St. § 8563 
et seq.]). The waybills for the shipments were each marked "In- 
flammable." One covered 13 baies and 40 bundles, another 62 bun- 



SOUTHERN ET. CO. V. PETTIT 665 

(257 P.) 

dles, the third 65 baies, of "bumt cotton." There was testimony that 
the cars bore the "inflammable placards." At the conclusion of the 
testimony, défendant moved for directed verdict in its favor, upon 
the ground that it conclusively appeared that the plaintiff broke the 
Interstate Commerce rule by shipping cotton within five days since the 
last évidence of fire in it, that in fact there was fire smouldering in 
it when loaded, that plaintifif was thus guilty of négligence, and that 
the cotton was consumed as the resvdt of this smouldering fire. 

This motion was properly overruled. There was substantial and 
compétent testimony tending to show that the cotton was free from 
fire when shipped and for more than five days before. This testi- 
mony is not subject to the criticism of being merely an expression 
of opinion, as distinguished from actual knowledge. The officer of 
the Salvage Company, which took charge of the cotton on the 25th 
of April, testified to his segregating baies that had been on fire, 
"handling them individually, and examined every one of them," piling 
it, inspecting it, and repiling tliree times for the purpose of discovering 
fire ; that in the case of baled cotton, which appeared little affected 
by fire, the affected portions were pulled ont, water applied with a 
hose, and the existence of beat further tested by the hand; thèse 
tests were applied for several days. Unpressed cotton was saturated 
with water, raked into winrows, reraked, resaturated, and finally 
packed into sacks ; that while the inspection was made by men in 
charge of it, as well as himself, he inspected ail of it personally, 
and saw personally that ail précautions were taken ; that to the best 
of his knowledge "the fire was absolutely out two days before it was 
oiïered for sale," which would be six days before the shipment in 
question. The testimony of the witness was clear and emphatic. 

One of the plaintiflis testified to his personal charge and examina- 
tion of ail the cotton previous to shipment and its freedom from fire 
when shipped. The testimony of conscientious witnesses could not 
well go further. There was other testimony tending to the same 
resuit. There was some testimony tending to show the contrary, 
but the motion to direct verdict did not involve the rule of weight 
of affirmative as opposed to négative testimony. There was, how- 
ever, an item of testimony that at the time of the shipment there 
was fire in some cotton situated about 200 yards from the cotton in 
question, and if this testimony is to be accepted as conclusive, and 
if the Commission's rule is to be interpretcd as forbidding shipment 
within five days after the existence of fire in any part of an originally 
larger mass, plaintiffs' testimony as to the absence of fire was possi- 
bly not definite enough to cover such situation ; but we cannot so 
interpret the rule, which merely forbids the shipment of "cotton that 
bas been on fire * * * until not less than five days hâve elapsed 
since the last évidence of fire in it." There was affirmative évidence, 
on the carrier's part, tending to show that the cars were fire-tight 
and that the engine's equipment effectually excluded the possibility of 
fire from sj^arks ; but, while this testimony was not directly contra- 
dicted, it merely raised a question of fact. It did not, in our opinion, 
r.ecessarily exclude ail reasonable possibility that the cotton was free 
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from fire when loaded, even though the other theory might seem to 
us the more probable. 

[3] 2. It is urged that there was no évidence on which to base the 
verdict, in that there was no compétent testimony of the value of the 
cotton. The contention is that the test is market value, and that the 
testimony of one of plaintiffs (the only witness on the subject) was 
merely a guess. This contention must be rejected. It appeared that 
the market value of merchantable cotton is based on the Memphis 
Cotton Exchange price of upland middling ; the higher grades bring- 
ing more, the lower grades less, than middling. The witness, who 
had had large expérience in buying and selling burnt cotton, testified 
that, while there was no exchange price for burnt or irregular cotton, 
there was a market value for it; the value being based on the Mem- 
phis Exchange price for regular cotton, taking into account the cost 
of reconditioning, etc. He testified generally that the value of the 
burnt cotton, when reconditioned, would be from one-half a cent to 
one cent less than middling cotton (whose exchange price, from May 
6 to May 23, ranged from 12i/^ to 13 cents), and that the cotton in 
question was "mostly high grade." He further said that the cotton 
which was not burnt in transit was, on reaching Memphis, divided 
into three grades : White, stained and burnt ; the burnt pickings 
selling at 71/4 cents without being reconditioned; the stained cotton, 
for the most part, at 101/2 to 11 cents as fast as conditioned; the 
baled cotton was said to be worth I14 or 2 cents more than the loose 
or sacked cotton. After saying that "this very cotton" wôuld be 
worth 12 to 1214 cents after it had been reconditioned, in answer 
to a question what it was worth "as a whole" on May lOth or llth, 
at the time it "ought to hâve arrived," he answered, "About 101/2 or 
11 cents a pound" (the recovery was at about 9 cents a pound). We 
think it fairly open to inference that the cotton consumed in transit 
was intended to be covered by that answer, notwithstanding the in- 
terpolated query of the witness, "As it was when it arrived hère?" 
The cost of reconditioning was not stated, nor the relative proportions 
of the three grades ; but thèse were matters open to cross-examina- 
tion, and their omission aiïected only the weight of the testimony 
of value at Memphis. The average value given by the witness was 
apparently intended to be based upon the market price, as shown by 
the quotations at the time the cotton should hâve reached Memphis, 
less the cost of reconditioning and making it marketable. This we 
think proper, in view of the expérience of the witness. 

[4] Complaint is also made that défendant was not permitted to 
show by cross-examination what plaintiffs paid for the burnt cotton 
at Decatur. Assuming, for the purposes only of this opinion, that 
its admission would not hâve been error, we think there was no ré- 
versible error in rejecting it. The testimony of amount paid (it was 
not bought by the pound) would be of no substantial value, in the 
absence of complète showing of the expense of handling, salvaging, 
and repicking at Decatur, the proportion of the cotton wholly lost in 
that opération, the cost of the transportation to Memphis, and the 
cxpenses of reconditioning and reselling. 
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[5] 3. Error is assigned upon the refusai to charge that, "before 
the plaintift in the original suit can recover, he niust show some évi- 
dence of négligence upon the part of the railroad company," and 
upon the instruction that the burden was on défendant to show (in 
order to relieve itself from liability for loss of the cotton) that plain- 
tiff delivered, for shipment, the cotton afterwards burned within five 
days after the last évidence of fire in the bulk of the cotton. 

The carrier would not be liable for fire caused by plaintiffs' fault. 
Not only did the bill of lading acknowledge the receipt of the ship- 
ment "in apparent good order, * * * which said company agrées 
to carry to its usual place of delivery at said destination," but plain- 
tiffs had given affirmative oral testimony tending to show, not only 
that the cotton was in good shipping condition when received by the 
carrier, and free from fire, but that it had been so f ree for more than 
five days before. The nondelivery by the carrier raised the presump- 
tion that the cotton had been lost through its négligence, and the 
burden was thus cast on it to show that the fire, and conséquent fail- 
ure to deliver the cotton, was due, not to its fault, but to plaintiffs' 
fauk: Galveston, etc., Ry. Co. v. Wallace, 223 U. S- 481, 492, 32 
Sup. Ct. 205, 56 L. Ed. 516; Chicago, etc., Ry. Co. v. Collins Co. 
(C. C. A. 7) 235 Fed. 857, 863, 149 C. C. A. 169. 

[6] 4. Défendant complains of the failure to charge that, "if the 
fire originated by virtue of the inhérent defect or vice of the cotton 
shipped," the défendant must hâve verdict. No error was assigned 
on the failure to give this request; and, under our rule 11 (202 Fed. 
viii, 118 C. C. A. viii), we are not called upon to consider it. We see 
no occasion to exercise discrétion in its favor. No "inhérent defect 
or vice" is suggested, except the existence of smouldering fire; and 
that subject was fully covered by the court's charge. Indeed, that 
defendant's counsel so understood is indicated by its assignment of 
error in the charge "that the burden of proving that the fire in ques- 
tion was occasioned by the inhérent vice of the property was upon 
the défendant." 

Finding no réversible error in the record, the judgment of the Dis- 
trict Court is affirmed. 



erip: r. co. v. schlkenbaker. 

(Circuit Court of Appeals, Sixtli Circuit. May 6, 1019.) 

No. ai99. 

1. Master and Servant <S=3285(7) — In.jury to Raileoad Employé — Moving 
Defective Car — Proximate Cause — Question for Jury. 

In an action by a conductor, in.iured wlien lie missed tlie grabiron on 
the caboose, from wliicli the rear liglits had been removed, and feli under 
the following car, on which the caboose lights had been placed, and which 
was at tiie rear of the train because it had no dra,wbar or coupler at its 
rear end, suth hauling of the crippled car being unlawful under Act 
March 2, 1S03. § 2 (Comp. St. § 8606), Act March 2, 1903, § 1 (Oonip. St. 
§ 8613), and Act April 14, 1910, § 5 (Comp. St. § 8622), and constituting 
négligence, question of whether the transportation of the defective car was 
the proximate cause of the conductor's injury hold for the jury. 

(gz^For oiher cases see same topic & KBY-NUMBBU in ail Key-Numbered Digcsts & Indexes 
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3. Master and Servant <S=>111(1) — Injuries to Railroad Employé — Haul- 
iNG Defective Car. 

A railroad was négligent In hauling at the rear of a freight train, back 
of the caboose, a freight car, defective in that It had no drawbar or coup- 
ler on its rear end, an act unlawful under Act March 2, 1893, § 2 (Corap. 
St. § 8606), Act March 2, 1903, § 1 (Comp. St. § 8613), and Act April 14, 
1910, § 5 (Comp. St. § 8622). 

3. Master and Servant <@=>111(1) — Injuries to Railroad Employé — Haul- 

ing Dei'ective Car. 

The efCect of a railroad's violation of Its duty under Act March 2, 1893, 
§ 2 (Comp. St. § 8606), Ajct March 2, 1903, § 1 (Comp. St. § 8613), and Act 
April 14, 1910, § 5 (Corap. St. § S022), in hauling at the rear of a freight 
train, back of the caboose, a freight car, defective, in that its rear end was 
without drawbar or coupler, and also any liability arising therefrom, ex- 
tended to an employé, such as the eonductor of the train. 

4. Master and Servant i©=>204(2), 228(2) — Railroad Employés — Employers' 

Liability Act — Safety Appliance Act — Contkibutory Négligence and 

ASSUMPTION DP ElSK. 

The purpose of Congress, through the Employer»' Liability Act (Comp. 
St. §§ 8657-8665), and the Safety Appliance Acts (Comp. St. § 8605 et seq.). 
considered together, is not only to make a railroad's duty absolute. but 
also, where the injury Is in part occasioned by the failure of the road to 
comply with the acts, to excuse employCs from the eftect alike of the rules 
of eontributory négligence and assumption of risk. 

5. Trial <®=>343 — Verdict — Form and Effect. 

Verdict for plalntiff, under instructions that only three Issues were to 
be considered, must be treated as gênerai in form, and as finding ail the 
submitted issues in favor of plaintlfC. 

6. Appeal and Erroe <S=>107S(4) — Assignment of Erroe — Waiver by Fail- 

ure To Mention in Brief. 

Where nothlng is sald in the brief In support of an assignment of 
error to the réception of évidence, it must be regarded as waived. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Action by Jacob Schleenbaker against the Eric Railroad Company. 
To review judgment for plaintiff, défendant brings error. Affirmed. 

J. Paul Lamb, of Cleveland, Ohio, for plaintifï in error. 
Lewis Brucker, of Mansfield, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. Action under the fédéral Employ- 
ers' Liability Act (Act April 22, 1908, c. 149, 35 Stat. 65 [Comp. St. §§ 
8657-8665]) to recover damages for personal injuries sustained by 
plaintiff below, Schleenbaker, on the 8th of September, 1915, and while 
in the employ of the défendant railway company. Admittedly défend- 
ant was at that time operating as a common carrier of passengers and 
freight in Interstate commerce by railroad, and plaintiff was the eon- 
ductor of one of its freight trains. This train was then running on a 
west-bound trip between Kent and Marion, Ohio, and pursuant to 
orders previously given by défendant a freight car was coupled to the 
rear end of the caboose of plaintiff's train at Ashland. The car thus 
becoming the last one of the train had no drawbar or coupler at its 

<®33For other cases see same topic & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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rear end, and under the orders mentioned was to be hauled to Marion 
for purpose of repair ; it was, moreover, loaded with interstate f reight, 
and, like the rest of the train, being used in interstate commerce. The 
placing of the crippled freight car at the end of the train necessitated 
removal of the markers, whether for day or night travel, from the 
rear end of the caboose to that of the freight car. The train proceed- 
ed to Galion and lef t there about 9 p. m. In attempting to board the 
caboose while in motion, plaintiff tried and failed to obtain a hold 
upon the rear grabiron wliich was bolted to the side of the caboose, and 
fell so that his left arm lay across the adjacent rail of the track; the 
wheels on that side of the defective car passed over his arm and prac- 
tically severed it between the wrist and elbow. 

Among the négligent and wrongful acts charged in the pétition as 
causing the injury were violations by défendant of the fédéral Safety 
Appliance Acts (Act March 2, 1893, c. 196, 27 Stat. 531, Act March 2, 
1903, c. 976, 32 Stat. 943, and Act April 14, 1910, c. 160, 36 Stat. 298 
[Comp. St. § 8605 et seq.]), in transporting the defective car, which 
ran over plaintilï's arm, and in maintaining an improper grabiron on 
the caboose. At the close of ail the évidence motion of défendant to 
direct a verdict in its favor was denied ; and the court in charging 
the jury instructed them that only three issues were to be considered: 
(1) Whether the transportation of the defective car was the proximate 
cause of plaîntifï's injury; (2) whether the grabiron in question had 
the required minimum clearance, two inches; and (3) if it had not' 
whether the injury was proximately caused by such defect in the grab- 
iron. The court further charged that if the jury should find the af- 
firmative either of the first or of the second and third of the issues, 
the plaintiff was entitled to recover. Verdict was returned and judg- 
ment rendered for plaintiff, and défendant seeks reversai under the 
writ of error. 

[1-3] The assignment of error relied on was the refusai to with- 
draw from the jury considération of the first issue above alluded to. 
The insistence is that the absence of a coupler and drawbar at the rear 
end of the freight car had no connection with the infîiction of plain- 
tiff 's injury and hence, as matter of law, could not hâve been the 
proximate cause. This is amplified in several ways, and finally by 
contention that plaintiff would hâve met with the same injury if a per- 
fect car, instead of the crippled car, had been attached to the rear of 
the caboose. This may be conceded, and yet it does not meet the case 
in hand. The caboose was at the rear end of the train, the usual posi- 
tion of such a car, until the crippled car was placed behind it, and it 
is to be remembered that this attachment of the crippled car was not 
due to a mère yard or switching movement. The train was running 
on the main west-bound line and in the course of a regular trip. The 
ordinary and natural position of a perfect car would bave been ahead, 
not to the rear, of the caboose ; a car without drawbar or coupler could 
not, consistently with the Safety Appliance Acts, bave been so placed 
and transDorted in the train. 36 Stat. 299, § 4 (Comp. St. § 8621); 
Erie R. Co. v. United States, 240 Fed. 28, 32, 153 C. C. A. 64 (C. 
C. A. 6). 
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Application of the doctrine of proximate cause is always difficult. 
Efforts to solve the question by illustration generally complicate the 
subject through doubtful analogy, and at last right solution is found to 
dépend upon the facts and circumstances of the particular case. 
Hence, what is the immédiate and operating cause of an in jury usually 
présents a question of fact. Brief mention of the circumstances of 
plaintiff's injury will, we think, disclose a satisfactory test of the trial 
judge's refusai to décide the question of proximate cause as matter 
of law. The defective condition of the car was at once the reason for 
hauling it to a place of repair and for attaching it to the rear of the 
caboose ; this resulted, as before pointed out, in a removal of the 
lights f rom the rear of the caboose to the rear of the defective car ; 
thèse conditions were apparently unusual, and calculated to render per- 
formance of the conductor's duties more difficult, not to say danger- 
ous. It was dark when the conductor attempted to board the caboose ; 
when the train started, he was near its forward end, engaged in the 
discharge of his duties. He proceeded toward the rear of the moving 
train, and when he reached the caboose the train had attained a speed 
of 6 to 8 miles an hour ; carrying his lantern as the only means of 
light to aid him, he attempted, as before stated, to catch the rear grab- 
iron of the caboose and to mount the steps of its platform; but miss- 
ing the grabiron, he caught the railing at the rear of the platform, and 
was thrown between the caboose and freight car, and injured as already 
described. Now, bearing in mind the changed conditions under which 
the conductor sought to board the caboose, it is to be observed that 
the vital condition, the one without which plaintiff would certainly not' 
hâve lost his arm, was created by the unlawful act of the company. 
This unlawful act consisted in hauling the freight car in its crippled 
condition. 27 Stat. 531, § 2 (Comp. St. § 8606); 32 Stat. 943, §■ 1 
(Comp. St. § 8613); 36 Stat. 299, § 5 (Comp. St. § 8622); Great 
Northern Ry. Co. v. Otos, 239 U. S. 349, 351, 352, 36 Sup. Ct. 124, 
60 L. Ed. 322. The act also constituted négligence on the part of 
the company. San Antonio Railway v. Wagner, 241 U. S. 476, 
484, 36 Sup. Ct. 626, 60 L. Ed. 1110; St. Louis & Iron Mountain 
Ry. v. Taylor, 210 U. S. 281, 294, 295, 28 Sup. Ct. 616, 52 L. Ed. 
1061. Moreover, according to the very terms of the statute, such 
hauling was "at the sole risk of the carrier" (36 Stat. 299, § 4 [Comp. 
St. § 8621]); and the effect of the violation of duty involved as also 
the liability arising therefrom, extended to an employé such as the 
plaintiff conductor (Louisville & Nashville R. R. Co. v. Layton, 243 
U. S. 617, 621, 37 Sup. Ct. 456, 61 L. Ed. 931). 

[4] Coming, now, to the question of causal relation between the 
négligence and the injury, can it, for example, be safely said as matter 
of law that plaintiff would hâve failed in his attempt to board the rear 
platform of the caboose if the lights usually carried at that end of the 
car had been présent? Clearly the aid that such lights would hâve 
furnished plaintiff, or, stated in another way, the effect of their ab- 
sence, presented an inquiry of fact. The removal of the lights was in 
furtherance of the unlawful act of hauling the defective car. Such 
removal would seem to hâve been a step in the line of natural and con- 
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tinuous séquence resulting from the unlawful act of hauling; and it 
need not be repeated that without such unlawful hauling and the nég- 
ligence it implied the injury would not hâve occurred. It is not an 
answer to say that plaintiff knew of the conditions. The purpose of 
Congress, through the Employers' Liability Act and the Saf ety Appli- 
ance Acts, considered together, is not alone to make the defendant's 
duty absolute, but also, where, as hère, the injury is in part occasion- 
ed by the failure of the carrier to comply with the acts mentioned, to 
excuse the employés from the effect alike of the rules of contributory 
négligence and assumption of risk. 35 Stat. 66, §§ 3 and 4; Grand 
Trunk Ry. Co. v. Lindsay, 233 U. S. 42, 49, 50, 34 Sup. Ct. 581, 58 
L. Ed. 838, Ann. Cas. 1914C, 168; Great Northern Ry. Co. v. Olos. 
supra, 239 U. S. at page 352, 36 Sup. Ct. 124, 60 L. Ed. 322. Defend- 
ant's motion to direct a verdict in its favor was therefore rightly de- 
nied. This, after ail, is but to apply the principle declared by Mr. Jus- 
tice Strong in Milwaukee, etc., Ry. Co. v. Kellogg, 94 U. S. 469, 474, 
24 L. Ed. 256 : 

"The true rule is that what Is the proximsite cause of an Injury Is ordi- 
narily a question for the .jury. It is not a question of science or of légal 
knowledge. It is to be deterniined as a fact, in view of the clrcumstances of 
faet attending it." 

Our court has had fréquent occasion to applv this rule, as, for ex- 
ample, Winters v. Baltimore & O. R. Co., 177 Fed. 44, 50, 100 C. C- 
A. 462 ; Erie R. Co. v. White, 187 Fed. 556, 559, 560, 109 C. C. A. 322 ; 
Haies v. Michigan Cent. R. Ce, 200 Fed. 533, 537, 118 C. C. A. 627; 
Heskett v. Pennsylvania Co., 245 Fed. 326, 329, 157 C. C. A. 518. 

[5, 6] We may add that the contentions made under décisions re- 
lied on by the railway company must fail for lack of analogy between 
the facts there involved and the facts of the instant case, and that the 
remaining assignments of error which hâve been argued do not point 
to anything that seems to us prejudicial to the company. The verdict 
must be treated as gênerai in f orm, and as, finding ail the submitted 
issues in favor of the plaintifï. Error is assigned to the receiving of 
évidence concerning the second and third issues as to the condition of 
the grabiron, but nothing is said in the brief in support of such as- 
signment, and it must therefore be regarded as waived. Wege v. 
Safe-Cabinet Co., 249 Fed. 696, 705, 161 C. C. A. 606 (C. C. A. 6). 

The judgment is affirmed, with costs. 



ROBBINS V. PENNSYLVANIA CO. 

(Circuit Court of Appeals, Si.xth Circuit. March 4, 1919.) 

No. 3204. 

1. RAiLK0.\ns <®:3>3.50fl) — Injuries on Track — Négligence — Question for 
Jury. 

In an action against a railroad for a death on Its track at a crossing, 
withdrawal from the jury of the question of the railroad's négligence 
hvld erroncous, in view of the testimony. 

(2::::3For otlier cases see same topic & KBY NUMBER in ail Key-Numbered Digests & Indexes 
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2. Death iS=>5S(1) — Pkesumption — Exercise oe Caution. 

The law présumes that one killed on a railroad crossing followcil the 
instinct of self-preservation, and exercised due caution, and loolced and 
listened for approaclilng trains ; a presumption whicli is disputable and 
must yield to convincing évidence. 

3. RAiLKOAns <g=350(13) — Deatii on Tback — Contributory Négligence — 

Question for Jury. 

In an action against a railroad for a deatli on its track, question of dece- 
dent's contributory négligence held for the jury. 

In Error to the District Court of the United States for the Northern 
District of Ohio ; D. C. Westenhaver, Judge. 

Action at law by Charles Robbins, administrator of the estate of 
Dinna Beamer, deceased, against the Pennsylvania Company. To re- 
view a judgment for défendant, plaintiflE brings error. Reversed, 
with direction to award new trial. 

Francis R. Marvin, of Cleveland, Ohio, for plaintiff in error. 
Thomas M. Kirby, of Cleveland, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. vSuit for the négligent killing of décèdent. At 
the conclusion of plaintiff's tesîimony the trial court directed verdict 
for défendant. 

The main street in the village of Nevada, Ohio (which we shall 
call Main street), runs north and south. It is crossed at right angles 
by defendant's railroad right of way, on which were at least two 
tracks. On each side of Main street there was a cross walk over 
the railroad right of way. Accoi'ding to the tendency of the proof, 
décèdent, who was 19 years of âge, at about 8:10 p. m. of December 
27th left the house of her friend, which was on the east side of Main 
street and 50 or 60 feet south of the railroad tracks, for the purpose 
of mailing a letter at the post office, which was on the west side of 
Main street and on the north side of the tracks. She expected to 
return to her friend's house immediately on mailing the letter. At 
the time she started on this errand the south track vv^as occupied by 
a long and slowly-moving east-bound freight train. At about the 
time the caboose at the rear of this freight train passed ont of the 
street, an engine drawing a short, west-bound freight train on the 
northerly track, and running at a speed of 55 to 60 miles an hour, 
suddenly burst into view, without ringing of bell or blowing of 
whistle. The proof tended to show that it was this west-bound train 
on the northerly track which struck and killed décèdent. 

The grounds on which the verdict was directed were, fîrst, that 
plaintifï had not sustained the burden of showing that defendant's 
alleged négligence was the direct and proximate cause of decedent's 
death ; and, second, that décèdent conclusively appeared contributorily 
négligent. 

The place where the collision occurred is material on the question 
both of defendant's and of decedent's négligence. No one saw dece- 

<S=3For other cases see same topic & KEY-NUMBER in ail Key-Numhered Digests & Indexes 
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dent after she left her friend's house, and the point of collision is left 
to inference. The language of the trial judge in directing verdict sug- 
gests that he thought the collision must hâve occurred at the east 
Crossing. However that may be, we think the inference more natural 
that it occurred at the west crossing. To say the least, such infer- 
ence is entirely permissible. It is supported by the considérations, 
first, that, the post office being on the west side of Main street dé- 
cèdent would naturally, to save time, pass over to the west crossing 
while the freight train was going past, even though there was no 
planked crossing on the south side of the tracks ; second, the first 
évidence of the place of collision, in the way of fragments of dece- 
dent's body, was found, two hours later, 100 feet west of the west 
crossing and between the rails of the north track. 

[1] In our opinion it was error to withdraw from the jury the 
question of defendant's négligence. But two witnesses testified to 
seeing the two trains. Neither gave the précise situation of the trains 
at a given moment, beyond the fact that both were between the two 
street crossings at the same time, and within the limitations about to 
be stated. One testified that the caboose of the east-bound train 
"was on the crossing about the same time as the engine of the west- 
bound train," and later that the "caboose of the train going east and 
the engine of the train going west I would estimate as occupying the 
foot crossing on the east side at the same time, but it might hâve 
been a little farther east and it might hâve been a little farther west." 
The other testified, in substance merely, that the "east-bound train 
when I first saw the west-bound train, was going across the cross- 
ing; going east across the crossing. The rear part of the east-bound 
train was crossing the crossing when the west-bound train came into 
view. By that I mean about the caboose part." And again: "So 
that the engine of the west-bound train and the caboose of the east- 
bound train were on some portion of the highway at the same time." 
The fact that décèdent, a téléphone operator — there being nothing 
to indicate that she was not at least of ordinary intelligence and in 
the possession of her faculties — coming from the south, was struck 
by an engine suddenly projected without warning bell or whistle from 
the east across the main street of the village at the speed stated (which 
would require less than one second to cross an ordinary four rod 
street), concealed at first from decedent's view by the présence of 
a long freight train in front of her, which also muflled the sound of 
the west-bound train, would clearly support an inference that defend- 
ant's négligence in so operating its west-bound train was the direct 
and proximate cause of the accident. 

[2,3] As respects the charge of contributory négligence: The 
trial judge thought décèdent must either bave crossed behind the east- 
bound train immediately on its clearing the sidewalk, when she was 
not in position to see the west-bound train, or hâve gone ahead with- 
out looking to see whether a train was coming from the east. This 
conclusion is not, in our opinion, inévitable, at least on the theory 
that the coUision occurred at the west crossing. Défendant had the 
burden of proving decedent's négligence. The law présumes that 
257 F.— 43 
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following the instinct of self-preservation she exercised due caution, 
and that before crossing the tracks she looked and Hstened for ap- 
proaching trains. Baltimore & Potomac R. R. Co. v. Landrigan, 191 
U. S. 461, 24 Sup. Ct. 137, 48 L. Ed. 262; Worthington v. Elmer (C. 
C. A. 6) 207 Fed. 306, 309, 125 C. C. A. 50; Pittsburgh, etc., R. R. 
Co. V. Scherer (C. C. A. 6) 205 Fed. 356, 359, 123 C. C. A. 484. True, 
this presumption of due care is disputable, and must yield to con- 
vincing évidence that had décèdent looked east after the east-bound 
train had ceased to obstruct her view she must hâve seen the west- 
bound train in time to save herself. Evans v. Railway Co. (C. C. 
A. 6) 213 Fed. 129, 129 C. C. A. 375. 

But such condition does not, we thinlt, conclusively appear. It 
did not appear how far away the west-bound train could be seen by 
one standing at the west crossing on the south side of the two tracks. 
There was no évidence of the condition of the headlight of the west- 
bound engine, or how far to the east the track was either straight 
or unobstructed. It affirmatively appeared that the night was dark 
and the lights in the town poor, and it did appear that buildings 
completely hid the west-bound train from the view of persons 200 
to 400 feet north of the crossing, and on either side of the main street, 
until the engine was actually "on the crossing." It did not appear what 
the distance was between the two tracks in question, and as the case 
stood it was reasonably conceivable that had décèdent looked and Hs- 
tened before attempting to cross she might hâve been struck by the 
swiftly moving train before she could get out of its way. The sud- 
den appearance without warning of the train on the north track might 
well hâve created a confusion accounting for the collision. Pitts- 
burgh, etc., R. R. Co. v. Scherer, supra, 205 Fed. at page 359, 123 C. 
C. A. 484. 

The instant case is in its controlling facts substantially like the 
Scherer Case, in which we held that the question of contributory 
négligence was for the jury. The most prominent différence is that 
in the Scherer Case there was évidence of the movement of later 
trains on the night of the collision, but in view of the conclusion that 
the testimony supports an inference that the west-boimd train in 
question was the one which struck and killed décèdent, the différences 
between the two cases are unimportant. 

We think the question of plaintiff's contributory négligence should 
also hâve been submitted to the jury. 

The judgment of the District Court is reversed, with direction to 
award a new trial. 
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LAKE ERIE & W. R. CO. v. SCHNEIDER. 

(Circuit Court of Appeals, Sixth Circuit. Aprll 8, 1919.) 

No. 31G4. 

1. Raileoads <S=3.50i1) — Injuries ai Cbossinq — Négligence — Proximate 

Cause — Question for Jury. 

lu an action against a railroad for Injuries to a motor truck owner 
and driver at a crossing, questions of tlie railroad's négligence and its 
effect in producing the accident held for the jury. 

2. AprKAL AND Errotî <3c=>KjG4(1) — IIarmless Error — Instruction. 

In an action against a railroad for injuries to a inotor truck owner and 
driver at a crossing, wliere the évidence falrly admltted iindlng that the 
View was not so oljstructed, and there was not so much noise, as to pre- 
vent a careful and prudent person from discoverlng the train, Jwld not 
prejudlclal error to qualify the railroad's requosted instruction on plain- 
tiflf's duty to stop before crossing to the extent that was donc by the court. 

3. New Triai, iS=>72 — Trial <S=139(1) — Considération of Motion — Weigh- 

ING OF Evidence. 

It was not the province of the trial court to welgh the évidence when 
passing on motion to direct verdict, but when lie came to conslder the 
motion for new trial he was requlred to welgh évidence. 

4. Railroads <S=3350(1.')) — Injuries at Crossing — Contributory Négligence 

■ — Question for Jury. 

In an action against a railroad for injuries at a crossing to the owner 
and driver of a motor truck, question of plaintiff's contributory négli- 
gence held for the jury. 

5. Railroads ©=.327(7) — Injuries at Crossing — Duty to Stop. 

The owner and driver of a motor truck along a good road, so that the 
truck was not noisy. In approaching a slngle-track railroad crossing, was 
not requlred as a mattcr of law to stop to avoid the implication of négli- 
gence côntributing to bis Injuries, when struck by a spécial train running 
nt an unusual time ; the view not being so obstructed as to require plain- 
tlff to stop. 

6. Railroads ©=346(2) — Injuries at Crossing — Contributory Négligence — 

BURDEN OF PrOOF. 

In the fédéral courts, the burdcn to prove the défense of contributory 
négligence rests upon défendant in a suit for injuries at a crossing. 

7. Apfeal and Error ©=1003 — Review of Evidence by Fédéral Court. 

A fédéral appellate court does not welgh the évidence, though it must be 
satistied that there is proper évidence in law sufflcient to support the ver- 
dict. 

In Error to the District Court of the United States for the Easteni 
Division of the Northern District of Ohio; D. C. Westenhaver, Judge. 

Action at law by Fred. Schneider against the Lake Erie & Western 
Railroad Company. To review a judgment for plaintiff, défendant 
brings error. Affirmed. 

Frank S. Lewis, of Toledo, Ohio, for plaintiff in error. 
Newcomb, Newcomb, Nord & Chapman, of Cleveland, Ohio, for de- 
fendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. Plaintiff below, Schneider, re- 
covered verdict and judgment for $3,525 against the railroad company, 

©:=3Por other cases see same topic & KEY-NUMBER in ail Key-.^umbered Digests & Indexes 
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and the latter seeks reversai under the présent writ of error. The suit 
was for Personal injuries sustained by plaintiff at the crossing of an 
ordinary highway, Hawkins road, and the railroad near the village of 
Fairlawn, Ohio. Hawkins road runs north and south, and the railroad 
in a southwesterly direction at the crossing and at the places in question 
here.^ About 4 o'clock in the afternoon of June 1, 1916, plaintiff was 
driving his own motor truck north and over the crossing mentioned, 
when he and his machine were struck and injured by a west-bound 
train of the défendant company. The usual issues of négligence of the 
railroad company and contributory négligence of the plaintiff were 
made in the pleadings and contested by facts and circumstances dis- 
closed by witnesses testifying in open court. 

We cannot think it necessary to discuss the varions assignments of 
error set out in the record. A motion made at the close of ail the tes- 
timony to direct a verdict for défendant was denied. No grounds were 
stated in support of the motion, but they are to be inferred from ex- 
ceptions reserved to the court's charge and to its refusai of a particular 
request. It is objected, for example, that one effect of the court's in- 
struction was to permit the jury tO' find under the évidence that it was 
négligence on the part of défendant to operate its'train over a country 
crossing, as hère, at a speed of 25 to 30 miles an hour. Upon this 
subject the court charged the jury at some length, saying among other 
things : 

"Oi'dinarily, If it [railway company] exercises tlae duty and degree of care 
requlred — that is, ordinary care — io notify and to warn persons of tlie ap- 
proacli of its trains, it may in the open country operate its trains across a high- 
way at any rate of speed it sees fit, consistent with the safety and the opération 
of its trains ; and the rate of speed will not, in and of itself, witliout other 
circumstances teuding to impose otlier duties and obligations on the défendant 
company, constitute an act of négligence." 

[1] The pétition allèges, and there is testimony tending to show, 
that at the crossing the train was running 30 miles an hour without 
having given "warning of any kind of the approach" ; that is, that nei- 
ther the whistle nor the bell of the locomotive was sounded in ap- 
proaching or passing over the crossing. The pétition also allèges that 
the railroad is maintained in a eut several feet in depth for some dis- 
tance east of Hawkins road, and that along the south side of the eut 
the défendant had permitted weeds and shrubbery to grow upon its 
right of way; and there is also testimony tending to show that as re- 
spects trains approaching the crossing from the east the efl'ect of the eut 
and growth was more or less to obstruct the view of persons ap- 
proaching the crossing, as plaintiff was, from the south along the 
Hawkins road. It is true that the testimony as to warning or not by 
whistle and bell and as to obstruction of view is in confiict; but thèse 
features signified conditions naturally affecting the matter of speed, 

1 The présence of the Garman road, wliich extends from the Hawl^ins road 
in a northeasterly direction and some 30 feet south of tlie .railroad, and its 
relation to some of the testimony, are not overlooked ; but spécifie discussion 
of the testimony in that respect would not be helpful to a right understanding 
of the opinion. 
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and, when so considered, it is clear enough, under the motion to di- 
rect, that the question of defendant's négligence and its effect inpro- 
ducing the accident were matters for the jury. Robbins, Adm'r, v. 

Pennsylvania Co., 257 Fed. 671, C. C. A. , decided by this court 

March 4, 1919; Zimmerman v. Pennsylvania Ce, 252 Fed. 571, 572, 
164 C. C. A. 487 (C. C. A. 6) ; Haies v. Michigan Cent. R. Ce, 200 
Fed. 533, 536, 118 C. C. A. 627 (C. C. A. 6). 

[2] The request made and refused as stated follows: 

"If tlie view of this train, aiiproacliing from tlie east, was obstructed by 
weeds, shrubs, or trees, or anylliins else, it was tlie iluty of the plaintiff to 
stop, if that was necessary, in order to see or hear the approaching train." 

This was presented at the close of the gênerai charge, and in its 
stead the court instructed the jury thus : 

"If the situation was such that the plaintiff could not see an approaching 
train, that imposed upon liini a liighcr desiree of care in tlie exercise of his 
otlier facultics to ascertain whether or not a train was approaching. I do not 
say to you, as a matter of law, that it was his duty to stop his automobile or 
his vehicle in that situation ; but if, not beiug able to see, and if the noises 
were such that an ordinarily careful and prudent person would hâve stopped 
his car in order to listen before nndertaking to cross, then the plaintiff hère 
would he guilty of contrlhutory negligtaice if he attempted to cross wlthout 
stopping his car to ascertain whether or not a train was approaching." 

[3, 4] Thèse instructions, of course, had référence to the défense of 
contributory négligence. It will be observed that the instruction re- 
fused, as well as the one given in its stead, in terms made the duty of 
plaintiff to stop before entering upon the track dépendent on whether 
this was necessary to the discovery of the approach or not of a train. 
Stating the same thing in another way, if an approach could be deter- 
mined by the sensé of sight or hearing, neither instruction purported to 
impose a duty to stop. Thus far the two instructions are substantial- 
ly alike. The ultimate différence between them concerned a situation 
where the question of approach was not clearly determinable without 
first stopping the motor truck ; in that event the request denied im- 
posed the duty to stop as matter of law, while the one given imposed 
this duty or not according to the standard of ordinary care and pru- 
dence. If, then, the évidence was such as fairly to admit of a finding 
that neither the view was so obstructed nor the existence of noises was 
such as necessarily to prevent an ordinarily careful and prudent per- 
son from discovering the approach of the train, it certainly was not 
preiudicial error to qualify defendant's request to the extent indicated 
by the instruction given in its place. It would seem that the safest test 
of this, to be found in the record, is whether under ail the pertinent 
évidence fair-minded men might honestly draw différent conclusions 
touching the question of caution or fault on the part of plaintiff in 
approaching and driving upon the track. 

Plaintiff appears to bave looked and listened with reasonable diligence 
before entering upon the crossing, but it does not appear that he stop- 
ped his machine. It is said that his own testimony "at least tended to 
show that he was guilty of contributory négligence." This would seem 
to be true if we consider only what the plaintiff said of the obstruction 
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to his view as he approached the crossing, and particularly what lie 
said under cross-examination and largely in response to leading ques- 
tions concerning the effect of some underbrush and small trees upon 
his view. The extent of the obstruction was a disputed question at the 
trial. The défendant sought in several ways, among which was the in- 
troduction of a map prepared by its own engineer, to show that there 
was no substantial obstruction to the view ; and this attitude of défend- 
ant at the trial must be considered in connection with the testimony of 
the plaintiff, including that elicited through his cross-examination, and 
indeed with the entire testimony upon the subject. 

Moreover, the opportunity to hear the approach of the train is also 
to be borne in mind in connection with the instruction refused and the 
one given. It is reasonably clear that the approach of a train was dis- 
coverable through the sensé of hearing. It is not shown that plaintiff's 
truck was a noisy machine; he was driving on what defendant's en- 
gineer describes as a "cinder road in good condition" — Hawkins road ; 
and while it is true that an automobile overtook plaintiff, sounding its 
horn, and passed his machine shortly before he reached the track, yet 
thèse circumstances were calculated at most to show only momentary 
diversion of plaintiff's attention and the reasonably low rate of speed 
at which it otherwise appears he was traveling. Furthermore, défend- 
ant filed a motion for new trial based on grounds substantially includ- 
ing the contentions made hère ; and this is important because of the 
trial judge's déniai of the motion, notwithstanding his opportunity to 
see the witnesses and hear them when delivering their testimony. It 
was not the province of the judge to weigh the évidence when passing 
on the motion to direct, but when he came to consider the motion for a 
new trial he was required to weigh the évidence. Big Brushy Coal & 
Coke Co. v. Williams, 176 Fed. 529, 532, 99 C. C. A. 102, and citations 
(C. C. A. 6). In overruling the motion, Judge Westenhaver said : 

"An examination of tlie brief and authorlties thereln cited in support of this 
motion for a new trial lenves me wltti tlie opinion entertained during and 
at the conclusion of this trial, namely, that the phiintifC's eontributory négli- 
gence was on the testimony a question for the jury, and that the verdict of 
the .1ury is not so manifestly against the weight of the testimony that I 
would be justifled in setting it aside." 

[5, 6] This is in accord with our own view of the record. We are 
the more content with this conclusion for several reasons, which it may 
not be amiss to add. We cannot say, as matter of law, that the con- 
ditions call for the application of the exceptional rule which requires 
a traveler to stop, as well as to look and listen, before entering upon a 
railroad crossing. The nature of the crossing now in question, the 
natural conditions surrounding it, and the circumstances attending 
plaintiff's attempt to pass over it, ail combine to differentiate the in- 
stant case from the cases relied on by counsel where the more drastic 
rule to stop, besides looking and listening, was imposed. This is suf- 
ficiently illustrated by the facts disclosed and considered by this court 
in Shatto V. Erie R. Co., 121 Fed. 678, 59 C. C. A. 1 ; the présent Mr. 
Justice Day having prepared the opinion. 

Further, while the trial judge did not permit the circumstance to in- 
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fluence his instructions to the jury, it is worthy of notice in testing the 
conduct of plaintiff that only a single track was maintained at and near 
this Crossing, and that the train in question was a spécial and run in 
a direction and at a time quite unusual. The plaintiff was familiar, not 
only with the place, but also with the schedule and direction of regu- 
lar trains operated along this portion of the track — two in the morning 
west bound, and two in the evening east bound. The running of the 
spécial, it is true, was in itself lawful ; but the facts mentioned were 
admissible as circumstances tending to explain the degree of care and 
caution prudent travelers with plaintiff's knowledge of the situation 
would ordinarily exercise — in a word, whether they would stop in addi- 
tion to looking and listening — before entering upon the crossing. 
Again, and it scarcely need be said, the long-settled rule of the fédéral 
courts is that the burden of proving the défense of contributory nég- 
ligence rests upon the défendant. Robbins, Adm'r, v. Pennsylvania Co., 
supra; Harmon v. Barber, 247 Fed. 1, 6, 159 C. C. A. 219, L. R. A. 
1918F, 428 (C. C. A. 6); Texas & Pacific Railway v. Volk, 151 U. S. 
7Z, 77, 14 Sup. Ct. 239, 38 h. Ed. 78. 

[7] Our considération of the assignments, those not specially al- 
luded to, as well as those mentioned, convinces us that no réversible er- 
ror intervened. Counsel seem to overlook the rule that a fédéral ap- 
pellate court does not weigh the évidence, though, of course, the court 
must be satisfied, as we are hère, that there is proper évidence which 
in law is sufficient to support the verdict. 

The judgment must therefore be affirmed, with costs. 



CITY OF HOLLAND et al. v. HOLLAND CITY GAS CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. February 13, 1919.) 

No. 3211. 

1. COBPOKATIONS <g=3586 HOLDISG COMPANY ACQUISITION OF OWNERSIIIP — 

AssuMPTioN OF Obligations. 

Holding Company, which acquired control of gas corapany througli 
ownership of stock and bonds, held not to hâve in efCect supplanted the 
gas Company, assiimed its obligations, and become the owiier of ail its 
rights and property, despite the use niade liy the holding company of its 
power to sélect directois for the gas company, and also certain stateinents 
made by the holding company in its prospectus, reports, etc., to its own 
stockholders. 

2. Corporations ©=3590(1) — Contbol by Stock Ownership — Relief Against 

controlling company. 

Where one corporation acquires a coutrolling intcrest in the stock of 
another, and so secures opportunity alike to benelit or to injure the in- 
terests of such other company and its customers, it being engaged in the 
public bu.siness of supplying gas to a cnmmunlty, com'ts will not liesitato 
to look into such a situation, the controlled company having become bank- 
rupt, and to grant nierited relief against the holding company. 

3. Bankrupïcy <S=»43 — Rioiit of Control of Gas Company — Interférence 

wiTii Suit in State Court. 

A gas company in a city of Miehigan, a majorlty of whose stock and 
bonds was owiied by a Delaware lioiding company, no statute elther of 

<S=:3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Michigan or Delaware proliibiting such ownership by the Belaware Com- 
pany, was entitled to go into baiiUruptcy, and its proceedlngs tbeuâin 
cannot be regarded in judlcial contemplation as an undue interférence 
with suit by the city aud another against the gas company and the hold- 
ing Company to enjoin an increase in the charge for gas, wliich the gas 
Company had notifled the city was necessary. 

Appeal f rom the District Court of the United States for the South- 
ern Division of the Western District of Michigan ; Clarence W. Ses- 
sions, Judge. 

Intervening pétition by the City of Holland and Evert P. Stephan 
to vacate and set aside an order adjudging the Holland City Gas Com- 
pany a bankrupt, as well as the bankruptey proceeding itself, against 
the Gas Company and the Grand Rapids Trust Company, trustée in 
bankruptey. From an order dismissing the pétition, petitioners ap- 
peal. Affirmed. 

Appeal from dismissal of intervening pétition to vacate and set aside or- 
der adjudging Holland City Gas Company a bankrupt, and the bankruptcv 
proceeding itself. The city of Holland, a municipal corporation of Michigan, 
through ordinance approved March 10, 1903, granted permission to Baseom 
Parker and his assigns for a period of 30 years to lay and malntain gas 
pipes, mains, conduits aud service pipes in the city streets and highways 
to supply manufaetured gas for illuminating and fuel purposes both to the 
city and its inhabitants, at priées and subject to conditions therein provided. 
In Septeniber foUowiiig, the rights thus granted were transferred to tli« 
Holland Gas Company, a Michigan corporation, and, in August 1905, to thfl 
Plolland City Gas Company, another Michigan corporation ; and the gas 
Works and plant were thereafter, at least until commencement of the bank- 
ruptey proceeding in question, maintained and operated and gas was supplied 
and sold in the name of appellee, the Holland City Gas Company. 

However, on June 17, 1912, a corporation was organized under the name 
of American Public Utilities Company and pursuant to the laws of the state 
of Delaware, for purposes of production, distribvition, and sale of artiflclal 
gas and electricity, and also the purehase of shares of stock in any corpo- 
ration of "the State of Delaware, or of any other state, territory, or country." 
Dater in that month this Delaware company purcliased from the holders 
thereof a ma.iority of the corporate shares in the Holland City Gas Cora- 
])any, and has purehased since then nearly ail the rest of such shares, the 
total capital stock being .$200,000 par value, divided into shares of $100 each, 
and prior to November, 1912, acquired from the varions owners $160,500 par 
value of the gas company's outstandlng first mortgage bonds, and since that 
time has purehased further bonds of the gas company, until the total holding 
is upwards of $298,000 par value, priucipally upon advances made by the 
Delaware .company, some of them being on account of acquisition of what 
are known as the Zeeland properties for supplying gas in territory adjacent 
to the city of Holland. Through the shares of stock so obtained the Dela- 
ware company has ever since chosen and kei)t In place the direetors, 5 in 
ail, composing the board provided for the Holland City Gas Company, and 
thèse direetors liave from time to time selected from their number the otti- 
cers of the company, viz. président, vice président, secretary, and treasurer. 

In February, 1918, when the intervening pétition was flled herein, the di- 
reetors of the Holland City Gas Company were stockholders and direetors 
of the Delaware company, though the latter company appears to hâve nad 
14 direetors; the oiiice of président of each company was held by the samc 
person, and this is true of the positions of secretary and treasurer. Tln^ 
président of the two companles holds 1,9.32 shares of stock in the gas com- 
pany in trust for the Delaware company, and the remaining direetors of the 
gas company each hold one share of stock in that company. 

The Delaware conqjany owns and votes a large Interest, doubtless a con- 
trolling interest, in the stock of various other corporations, viz. Albion Gas 
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& Light Company, at Albion, Mich. ; Elkliart Gas & Fuel Company, at Elk- 
hart, Mereliants' Heat & Light Company, at Indianapolis, Valparaiso Light- 
ing Company, at Valparaiso, ail of IncUana; Wiseonsin-Mlnnesota Light & 
Power (!ompany, at La Crosse and other localities in Wisconsin and Minne- 
sota ; Jackson Light & Traction Comiiany, at .lackson. Miss. ; Ltah Gas & 
Coke Company, at Sait Lake City; and Hoise <ïaslight & Coke Company at 
Boise, Idaho. Tlie total assets of the Delaware company are valued at up- 
wards of .$12,845,000, admittedly comprising a "large percentage of the stock 
and of the l)onds of the corporations" just meniioned. 

A firm, Kelsey, Brewer & Co., comiiosed of dir('ctors comnion to hotli the 
IloUand City Gas Conii)any and the Delaware company and elaimed to be 
*îxperion<-ed in the opération and niiinagemeut of public utilities companies, 
is retained to give to ail the companies above named the beneflts of Its ex- 
périence. 

On Novenilier 7, 1017, the ITolland City Gas Company sent a communication 
to tlie mayor and conncil of tlie city, stating in substance tlmt the opération 
of the gas pi'operties at tlie prevalling priées could be continued only at an 
actual loss of nioney ; that tbis was a faet under normal business and i)rice 
conditions ; that unless relief were provided at once it would be impossible 
nnder tlie présent abnorinal conditions to continue the opération of the plant ; 
that froni tlie lOtli iiist. tlie charge for gas in the city would be at the rate of 
$1.25 per thonsand culiic feet, with a discount of 10 cents per thousand upon 
payment hy the 15th of the month following that in wliieli the gas would be 
consuined ; that tliis prict> would "continue througbout tlu> period affected hy 
the duration of the war"; and that, should this increase fail to produce the 
necessary revenue to meet actual expenses, the company would be "coni- 
pellpd to close the plant and stop the supply of gas." This was 25 cents per 
thousand cubic feet in excess of the price then prevalling. 

On December 1, 1917, the présent appellants commenced suit agaiiist the 
gas company, and tlie Delaware company in the Ottawa circuit court, in 
chanAry, setting up the facts touchiug the gas grant in question and its 
ultimate transfer to the HoUand City (Jas Company, alleging that this was the 
only source of gas supply for the inhabitants of the city ; that tliere were 
upwards of 1,790 consumers dépendent ou gas for fuel, for cooking purposes, 
heat, and light; that in June, 191.3, tlio gas company, its franchises and 
property, became the property of the Delaware company, which had ever 
since dominated the affairs and conducted the business of the gas company ; 
that the price of gas was flxed by ordinance ; tliat the Delaware company, 
througli the gas (!ompany, sent the communication above pointed out to tlie 
mayor and council of the city ; that sucli threatened increase in price was 
contrary to equity and good conscience, and would cause lrre])arabie Iniury ; 
and [raying an order restraining défendants from exacting the threatened 
increase in price and also a mandatory injunction directing them to manu- 
facture and supply gas to the city and its inliabitants in compliance with 
the provisions and rates of tlie ordinance. On December 3, 1017, an order 
was entered enjoining défendants from collecting a rate in excess of that 
flxed by the ordinance, and from closing the gas plant and stopping the sup- 
ply of gas, until the further order of the court. 

During the oral argument in the instant case we understood counsel to 
concur in the statement that tlie suit in the state court was commenced and 
the order of injunction granted without notice to the défendants in the case. 
It is to be inferred from one of the answers that nothing further was donc 
in the case prior to the bankruptey. The défendants filed separate answers, 
though it is not shown at what time. However, In the answer of the gas 
company, it is alleged that "since the time of tlie filing of the bill of com- 
plaint" it had "entered into voluntary bankruptey" and had "been adjudged 
a bankrupt." The iietition in bankruptey was flled and the adjudication 
made February 1, 1018. It is stated in the opinion below that it was upon 
the voluntary pétition of the Holland City Gas Company that the company 
was adjudged a bankrupt, and the parties stipula te that the pétition as well 
as the adjudication was in the usual forni. Appellants' intervention in the 
proceeding occurred later in the nionth, February 22d. 

It is in effect alleged in the intervening pétition, and admitted in the an- 
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swer herein, that, through either the receiver or the trustée in bankruptcy, 
gas is beiiig supplied to meet the re(iuiremeiits of tlie inhabitants of the clty 
of Holland. The answer allèges without déniai that this is being done un- 
der a license from the city and at the rate of $1.25 per tliousand cubic teet, 
which "was estimated to be the aetual cost of production of the same witliout 
proât to the said trustée." Moreover, we understood at the oral argument 
that this was also sanctioned by an order of the court below, entered after 
hearing from both sides, and that tlie priée was subject to the oid discount of 
10 cents per tiiousand cubic feet. 

It is difflcult to ascertain some of the relevant fat^ts because of the omission 
to include in the record in addition to proofs of daims a further transcript 
of the bankruptcy proceedings (particularly a copy of the gas company's pé- 
tition), and the dates of flling answers in the state court. The case was pre- 
sented hère upon the intervening pétition, tlie joint answer of the bankrupt 
and trustée, certain exhibits, and a stipulation. 

Charles H. McBride, of Holland, Mich., and Charles E. Ward, of 
Grand Rapids, Mich., for appellants. 

Gerrit J. Diekema, of Holland, Mich., for appellees. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
KILLITS, District Judge. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
Counsel urge the claims of appellants in the following order: (1) 
The Delaware company is bound to perf orm the gas contract ; (2) the 
court below was without jurisdiction, since under the Bankruptcy Act 
the gas Company has no right to become a bankrupt ; (3) a public serv- 
ice corporation cannot under the amendment of 1910 become a volun- 
tary bankrupt ; (4) the gas company has no real existence apart from 
the Delaware company ; (5) the case is a f raud upon the courts and the 
public. 

[1] The second and third claims involve questions of law which 
may be passed for the présent. The first and the last two claims con- 
cern the Delaware company's ownership of shares of stock and mort- 
gage bonds of the gas company. The theory is that through such 
ownership the Delaware company has in effect supplanted the gas com- 
pany, assumed its obligations, and become the owner of ail its rights 
and property. The claimed basis of this is the use that is made by the 
majority stockholder of its power to sélect directors for the gas com- 
pany, and also certain statements made by such stockholder, the Dela- 
ware company, to its own stockholders. Identity in directors, as well 
as certain oificers, of the two companies, has been pointed out in the 
statement. In a prospectus of the Delaware company offering to un- 
dèrwriters preferred and common stock of its own issue, and in re- 
ports to its stockholders, information is given concerning, not only 
the company's own business afifairs, but also those of the companies 
in which it holds capital stock and bonds. In distinguishing, for in- 
tance, its assets from those of the other companies, the company at 
times speaks in terms which at first sight create a wrong impression 
as to the aetual relationship between the Delaware company and the 
companies in which it is interested. Use is made of such words and 
expressions as "control," "constituent companies," "subsidiary com- 
panies," "properties intrusted to its management," "your properties," 
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"financing stibsidiaries," and from thèse and the associated language 
appellants' counsel infer intent on the part of the Delaware company to 
assert absohite ownership in itself of franchises and property of the 
so-called constituent companies, and so counsel rely on such expres- 
sions as thèse to support an allégation of the intervening pétition : 
"That on, to wit, the 30th day of June, 1912, the Ilollaiid City Gas Com- 
pany, its franchise, property, * * * became the property" of the Dela- 
ware Company. 

That was the time, as the statement points out, when the Delaware 
company made its first purchase of stock and bonds issued by the gas 
Company. The prospectus and reports, however, when considered as 
an entirety, show that the terms in dispute were employed as conven- 
ient means for identifying and differentiating companies and objects, 
and not to describe précise corporate relationships. This is made clear 
by other and explicit statements. For example, it is stated in one of 
the reports: 

"Control of this company (HoUand City Gas Company) by American Utili- 
ties Company is maintained by tiie ownersliip of its capital stock." 

The same language is used with the same object as respects ail 
the other so-called subsidiary companies. Thèse statements also ex- 
plain a doubtful expression, found at the beginning of the same re- 
port, where it is said : 

"With the organlzation of the American Public Utilities Company in 1912, 
there came into the possession of a single flnancing and directing organiza- 
tion a group of public service properties having peculiar advantages for 
economical supervision and opération." 

This could not hâve meant, as counsel claim, that the Delaware 
company was thus asserting "ownership" of the "group of public serv- 
ice properties" mentioned, since, as we hâve seen, the company specifi- 
cally stated in the same instrument that it controlled those companies 
through its ownership of capital stock therein. Again, in reporting 
its assets, the Delaware Company sets out its total holdings of "stocks 
of subsidiary companies," also of bonds, treasury stock, marketable 
securities, accounts receivable, cash, and the like, but of tangible prop- 
erty only "furniture and fixtures" ; also a comparative statement ex- 
pressly showing "gross earnings of subsidiary companies" for the 
years 1914, 1915, 1916, and 1917. Another example of the Delaware 
company's ambiguous statements is found in the report of December, 
1917, to its own stockholders in relation to steps taken to secure an 
increase in rates for gas supplied in the city of Holland. It is there 
said : 

"It has been the judgment of the offlcers of the company that this resuit is 
préférable to suffering further loss over the period of the franchise." 

It is claimed for appellants that this allusion to ofificers means of- 
fîcers of the Delaware company ; yet when the entire report is read, in 
connection with the report of the Holland City Gas Company to the 
mayor and council, mentioned in the statement, we think it plain that 
the term "officers of the company" meant the officers of the gas com- 
pany. 
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[2] Whatever, then, may in other respects be said of the relations 
between the Delaware company and the gas company, we cannot think 
that the use of doubtful phrases, like those shown in the prospectus 
and reports just considered, warrants a concUision that the stockhold- 
er, the Delaware company, had become the owner, as appellants allège, 
of the franchise and property standing in the name of the gas com- 
pany, and it is not suggested that any formai transfer in this behalf 
bas been made. It must be conceded, however, that through acquisi- 
tion of shares of stock in the gas company, and through interrelations 
of the directorates and officers of the two companies, the Delaware 
company secured opportunity alike to benefit or to injure the inter- 
ests of the gas company and its patrons. Courts will not hesitate to 
look into a situation like this and to grant merited relief. Corporate 
forms afford no protection where it is sought through such means to 
impose unlawful burdens or to commit fraud. Chicago, M. & St. P. 
Ry, V. Minn. Civic Ass'n, 247 U. S. 490, 501, 38 Sup. Ct. 553, 62 L. 
Ed. 1229. What, then, is to be deduced under the présent record 
from the stock ownership of the Delaware company in the gas com- 
pany and the officiai relations of the two companies? 

[3] It is to be noticed that the Delaware company is not a party to 
this cause, and bence may not be bound by any conclusion reached 
hère. Appellants insist, moreover, that it cannot be held in this case 
that the Delaware company is not bound to perf orm the gas contract, 
for the reason that the state court first obtained jurisdiction of that 
subject. We cannot, however, avoid passing on the status and condi- 
tion of the gas company. Accordingly it is to be observed that there 
is no statute of the state of Michigan which forbids a corporation of 
another state, like the Delaware company, to purchase and hold shares 
in a Michigan corporation such as the gas company. It is distinctly 
shown that the Delaware company is possessed of power and authority 
to acquire and hold such shares ; and what is said of shares of stock 
is also true of corporate bonds. In a word, no public policy prevailing 
in the state of Michigan is claimed to hâve been violated by the Dela- 
ware company's ownership of stock and bonds of the gas company. 
Further, it is not shown that the Delaware company, in its capacity as 
a stockholder or otherwise, bas diverted or depleted, or in any wise im- 
paired or damaged, the revenues, assets, or property of the gas com- 
pany. The évidence, on the contrary, tends strongly to show that the 
Delaware company bas through financial support materially aided and 
benefited the gas company. This obviously inured to the benefit of the 
City of Holland and its inhabitants, as patrons of the gas company ; 
and yet it is not shown that the Delaware company bas derived any 
profit from its ownership of stock in the gas company, or anything 
more than current interest on the bonds of that company. 

Despite the interlocking scheme of directors and officers of the two 
companies, the case is devoid of évidence that thèse officiais bave 
through either acts or omissions prejudiced the interests of the gas 
company or interfered with its due discharge of corporate duty. We 
do not perceive, and it is not shown, how it could bave been to the in- 
terest of the Delaware company or the directors or officers of the gas 
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Company to inflict injury of any sort upon the rights or property of 
the gas Company. Ènough has already been said of the Delaware 
company's relations to the pubHc service companies before named, 
including the Holland City Gas Company, to disclose a distinct purpose 
of the Delaware company to secure current and continuing income 
through its investments in thèse companies. Apart from such a pur- 
pose the Delaware company does not seem to hâve any reason to exist. 
No legitimate way of maintaining such a company is apparent, except 
through income derived from rightful earnings of the plants belonging 
to the other companies — in brief, the success of that company ap- 
pears to dépend upon the success of the others — since the interests 
of the Delaware company apparently réside, as hère, in the capital stock 
of those companies. 

Furthermore, it is to be observed that the Delaware company's 
holdings are not in naturally competing companies. The companies 
named in the présent record are widely separated and operate in dis- 
tinct municipalities, and the gas plant hère in question is the only one 
in the city of Holland and is entirely within the state of Michigan. The 
case, therefore, does not fall within any principle opposed to the sup- 
pression of compétition, as, for instance, the underlying principle of 
the Northern Securities Case, 193 U. S. 197, 24 Sup. Ct. 436, 48 L. Ed. 
679, nor within any statutory inhibition against interlocking directo- 
rates similar to that of the Clayton act (Act Oct. 15, 1914, c. 323, 38 
Stat. L. 732, § 8 [Comp. St. § 8835h]). It is to be added, in the lan- 
guage of the learned trial judge when speaking of the gas company: 

"There lias tieen no concealmcnt of name or business oparations. The 
local company has its own oiBcers, its own office and books of account. It 
is the older company, and, so far as the public is concerned, there has been 
no change in the character of its business since its incorporation. It has 
at ail times transacted business in its own name. It has complied with ail 
State and municipal requirements. It has been dealt with and recognized 
by the state, the clty of Holland, and its customers as a separate corpora- 
tion." 

Hence, under the facts of the instant case, we do not see why the 
status of the gas company should not be determined by the décisions 
cited and distinguished in Chicago, Minneapolis & St. Paul Ry. Co. v. 
Minn. Civic Ass'n, supra, 247 U. S. at page 500, 38 Sup. Ct. at page 
557 (62 L. Ed. 1229) where Mr. Justice Clarke, speaking for the court, 
interpreted the rule of those décisions to be : 

" * * * Ownership, alone, of capital stock In one corporation by an- 
other, does not create iin identity of corporate interest between the two com- 
panies, or render the stockholdiug company the owner of the property of 
the other, or create tlie relation of priucii)al and agent or représentative be- 
tween the two." 

In addition to the ownership of stock involved in ail of those cases, 
at least two, namely, Pullman Car Co. v. Missouri Pacific Co., 115 
U. S. 587, 589, 596, 6 Sup. Ct. 194, 29 D. Ed. 499, and Peterson v. 
Chicago, Rock Island & Pac. Ry., 205 U. S. 364, 390, 27 Sup. Ct. 513, 
51 E. Ed. 841, show that such ownership had in fact been used to cre- 
ate officiai relations between the stockholding companies and the corn- 
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pallies whose issues of stock were so held; and it may therefore be 
safely concluded that the foregoing interprétation was intended to 
embrace corporations also officially related, where, as hère, the Com- 
pany whose stock is so held has been organized for legitimate purposes 
and separately maintained and employed in the rightful exercise and 
performance of its powers and duties. Such was the ruling principle 
apphed by this court in what are called the Carpenter Cases, as respects 
the relations between the railroad company and the coal company and 
also the effort to hold the former upon the bonds of the latter. Wheel- 
ing & L. E. R. R. Co. V. Carpenter, 218 Fed. 273, 274, 276, 280, 134 
C. C. A. 69; New York Trust Co. v. Carpenter, 250 Fed. 668, 674, 
163 C. C. A. 14. 

It results that the Chicago, M. & St. P. Ry. Case serves at once to 
distinguish the présent controversy from the controUing principle of 
the décision in that case, and to render the décisions hère relied on by 
appellants inapplicable. Clearly, then, the gas company was not sup- 
planted by the Delaware company prior to the time the bankruptcy pro- 
ceeding was instituted; and it cannot be that such a transition could 
hâve been effected by that proceeding. If we assume for the moment 
that a public service corporation is included within the true intent of 
the amendment of June, 1910 (36 Stat. p. 838, c. 412) to the Bankruptcy 
Act (Act July 1, 1898, c. 541, 30 Stat. 544), and that the gas company 
was actually bankrupt, the right of that company to secure the benefit 
of the statute could not be impaired or defeated merely because the 
right was exercised through the control or at the instance of the Dela- 
ware company ; for this mode of exercising the right was in no sensé 
wrongful on the part of either company and so cannot be regarded as a 
fraud or imposition upon the city of Holland or any of the gas con- 
sumers. The jurisdiction of the fédéral court in bankruptcy was 
therefore properly invoked ; under the bankruptcy law this jurisdiction 
was essentially exclusive, and the proceeding so instituted cannot in 
judicial contemplation be regarded as an undue interférence with the 
suit begun in the state court. In re Yaryan Naval Stores Co., 214 Fed. 
563, 565, 131 C. C. A. 15 (C. C. A. 6). After careful considération 
we are convinced that Judge Sessions rightly concluded as matter 
of law that the gas company was entitled to become a voluntary bank- 
rupt, and, apart from the remark that the company is a "private 'busi- 
ness' corporation," we approve the reasoning of the opinion. The 
facts upon which the gas company was adjudged a bankrupt must be 
accepted as sufficient to justify the order of adjudication. In view of 
some of the claims urged we deem it proper to set out substantially 
ail the opinion below. The order dismissing the intervening pétition 
will be afifirmed. 

Sessions, District Judge. Upon its voUintary pétition, tlie Holland Oity 
Gas ('ompany has been adjudged a bankrupt by this court. Tlie city ot 
Holland and a customer of the bankrupt, who has been and is a consumer 
and user of gas produced at its plant, hâve filed their pétition to set aside 
the adjudication and to dismlss the bankruptcy proceedings. The grounds 
of the application as set forth in the présent pétition, are in substance: 

(1) Tliat a public service corporation like the bankrupt is not entitled to 
claim or obtain the beneflts of the Bankruptcy Act; 
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(2) That tliG Ilolland City Gas Comitaiiy has ceased to exist as a separate 
and distinct corporation, and lias i)econie and is merely an instrumentallty, 
agent, or department of the American PuTjlic Utilities ComiJany, a Delaware 
corporation ; and 

(3) Tliat the adjudication was frandulently procured. 

1. In the case of Gibbs v. Baltimore Gas Co., 130 IJ. S. 300, 408, 410, 411, 9 
Sup. et. 553, 557, 558 (32 L. Ed. 979) the Suprême Court said: "The supplying 
of illuminating gas is a business of a public nature to meet a public necessity. 
It is net a business like that of an ordinary (corporation eu^aï^ed in the manu- 
facture of articles that may be furnished by individual effort. * * * It 
is also too well settled to admit of douht that a corporation eannot disable 
Itself by contract froni performing the public duties which it has undertaken, 
and by agreement compel itself to make public accommodation or convenienee 
subservient to its private interests. * * * At common law corporations 
formed merely for the peeuniary benefit of their shareholders could, by a 
vote of the ma.1ority thereof part vvith their propcrty and wind up their busi- 
ness, but corporations to which iirivileges are granted in order to enable them 
to accommodate the public, and in the proper discharge of whose duties the 
public are intorested, do not corne within the ruie." 

The case above citod illustrâtes and exemplities tlie strongest and best ar- 
gument that can be urged against pennitting a public service corporation 
voluntarily to do any act which nuist resuit in disabling it from performing 
its public duties. lu the absence of statutory direction and mandate, such 
argument would be, not ouly persuasive, but controlling. But implicd limi- 
tations, even though based upon grounds of public policy or necessity, must 
yield to positive and express législative enactment. Congress has spoken in 
no uncertain ternis upon the sub.1ect of the right of ail corporations, with 
certain specifled exceptions, to become voluntary bankrupts. Section 4a et 
the Bankrupttfy Act provides that "any person, except a municipal, rallroad, 
Insurance or banking corporation, shall be entitled to the benefits of thls act 
as a voluntary bankrupt." Comp. St. § 9588. Tins language is jtlain and 
unambiguous and can bave but one meaning. The Ilolland City Gas Com- 
pany is a "person" (section lalO [Comp. St. § 9585]), and is not a municipal, 
rallroad, Insurance, or banking coiporation ; hence it is entitled to become 
a voluntary bankrupt. Collier on Bankruptcy, p. 142. 

With lahorious effort counsel bave built an argument upon the provisions 
of section 4b of the Bankruptcy Act relating to involuntary bankrupts. Of 
course, such an argument can hâve no application to a proceeding in vol- 
untary bankruptcy like the présent one ; but, if it could, the resuit would be 
the same. It is true that in some cases arlsing prior to the amendmerit of 
this section in 1910, the courts, by a process of reasoning not entirely clear 
or satisfactory, reached the conclusion that public service corporations could 
not be adiudged involuntarv bankrupts. In re Hudson lîiver Electric L'ower 
Co. (D. C.) 173 Fed. 934 ; Id., 183 Fed. 701, 106 C. C. A. 1.39, .33 L. R. A. (N. 
S.) 454; lu re Bay> City Irrigation Co. (D. C.) 135 Fed. 850. In one case (In 
re Wllkes Barre Llght Co. [D. C] 224 Fed. 248) arlsing subséquent to the 
amendment of 1910 a District Court reached the same conclusion. But a 
most cursory examination of the opinion in that case will show that the 
amendment was either overlooked or ignored. Whether the reasoning of thèse 
cases is sound or unsound is quite immaterial, because they hâve no applica- 
tion to the amended statute. 

The amendatory act of 1910 effected radical changes in the law and made 
many corporations subject to Involuntary adjudication which could not hâve 
been proceeded against under the provisions of tlie original act. For ex- 
ample, it was held that hôtel companies (Toxaway Hôtel Co. v. Smathers, 
216 U. S. 439, 30 Sup. Ct. 263, 54 L. Ed. 558 ; In re United States Hôtel Co. 
[C. C. A. 6] 134 Fed. 225, 67 C. C. A. 153, 68 L. R. A. 588), water companies 
(In re N. Y. & W. Water Co. [D. C] 98 Fed. 711), laundry companies (In 
re White Star I-aundry Co. [D. C] 117 Fed. 570 ; In re Eagle Steam Laundry 
Co. [D. C] 178 Fed. .308), real estate companies (In re Kingston Kealty 
Co., 160 Fed. 445, 87 C. 0. A. 406), construction companies (Butt v. C. F. 
MacNiohol Construction Co., 140 Fed. 840, 72 C. C. A. 252), warehouse com- 
panies (In re l'acific Coast Warehouse Co. [D. C] 123 Fed. 749), and res- 
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taurant companies (In re Wentworth Lunch Co., 159 Fed. 413, 86 C. C. A. 
393), were not subject to Involuntary bankruptey proceedlngs under the 
provisions of the Bankruptey Act prlor to the amendment of 1910. Since 
the amendment, whlch provides that "any moneyed, business or commer- 
cial corporation, except a municipal, rallroad, Insurance or banking cor- 
poration, • » * may be adjudged an involuntary bankrupt," the ad- 
judication of such corporations has become so common as to be an every- 
day occurrence. There is no room for doubt that the Holland City Gas 
Company is a prlvate "business" corporation. 

Section 4b of the Bankruptey Act now conforms closely to the correspond- 
ing provisions of the Act of March 2, 1867, e. 176, 14 Stat. 517, and it must 
be assumed that. In the substantial re-enaetment of the earlier statute, Oon- 
gress had in mind the Interprétation and construction of that act by the 
courts while it was In force. It was then unlformly held that public service 
corporations were subject to adjudication as bankrupts and that no principle 
of public policy required "that the plain provisions of the statute should re- 
ceive such a judicial construction as would exclude thls class of corporations." 
Adams v. Boston H. & K. K. Co., 1 Fed. Cas. 90, Case No. 47 ; same case af- 
flrmed 23 Fed. Cas. 530, Case No. 13,684 ; Winter v. lowa, M. & N. P. Co., 30 
Fed. Cas. 329, Case No. 17.890; New Orléans R. R. Co. v. Delamore, 114 tJ. 
S. 501-506, 5 Sup. et. 1009, 29 L. Ed. 244. 

2. The American Public Utilities Company owns or controls ail of the stock 
and substantlally ail of the mortgage bonds of the Holland Gas Company. 
The stock was purchased from former stoclvholders. Part of the bonds were 
bought in the open niarket and the balance were issued for money ad- 
vauced and loaned. The Utilities Company through its stock ownershlp con- 
trols the Gas Company in the same way and to the same extent that stock- 
holders usually control corporations. * * * Under such clreumstances, it 
cannot be said to hâve become morged in the other company or to hâve lost 
its corporate Identlty. As was sald by the Circuit Court of Appeals of this 
circuit In Riclimoiid & Irvine Construction Co. v. Rlchmond, N. I. & B. R. Co., 
68 Fed. 105, 108, 15 G. C. A. 289, 292 (34 U R. A. 625) : "The fact that the 
stockholders in each may bave been the same persons does not operate to de- 
stroy the légal identity of elther corporation. Nelther does the fact that the 
one corporation exercised a controlling influence over the other through the 
ownershlp of its stoclv or through the Identlty of stockholders, operate to make 
eitlier the agent of the other, or to merge the two corporations Into one. 
There is no pretense of any fraudulent concealment of the interest of the one 
corporation in the other, or of the fact that the persons controlling the one 
corporation Ukewlse controlled the other." See, also, Plttsburgh & Buffalo 
Co. V. Duncan (0. C. A. 6) 232 Fed. 584-587, 146 C. O. A. 542; Kardo Co. v. 
Adams (C. 0. A. 6) 231 Fed. 9.50-964, 146 C. 0. A. 146; Bigelow v. Calumet & 
Hecla Mining Co. (C. C. A. 6) 167 Fed. 721-728, 94 C. C. A. 13; In re Water- 
town Paper Co. (C. C. A. 2) 169 Fed. 252, 255, 256, 94 G. O. A. 528 ; C. Crâne 
& Co. V. Fry (0. C. A. 4) 126 Fed. 278, 285, 61 C. C. A. 260. 

3. The pétition herein Is replète Vfith charges of concealment, déception and 
fraud. It is sufflcient to say that the charges are not sustained by the 
proofs. Upon thls record, the imputation of fraud rests largely, if not whol- 
ly, upon inferences sought to be drawn from the fact that, prior to the filing 
of the pétition in banliruptcy, a suit was instltuted in one of the state courts 
b5' thèse petitioners against the American Publie Utilities Company and the 
Holland City Gas Company to restrain them from closlng the bankrupt's gas 
plant and discontinuing Its service and also from increaslng rates as proposed 
and threatened. A temporary Injunction was issued by the. state court, but 
the case has not been tried upon the merits. No receiver has been asked 
for, and no attempt has been made to dlsturb or Interfère with the posses- 
sion and control of the plant or business. The sole purpose of the suit was 
to enforce what is clalmed to be a contract obligation eontained In the fran- 
chise granted by the clty of Holland to a predecessor of the bankrupt. No 
creditor of the bankrupt, as such. is a party to the suit. The Gas Company 
insisted thnt it could not manufacture and furnish gas for the prlce flxed 
in and by its frant'hise and that it was suffering serions loss in the opération 
of its plant and threatened to discontinue Its service unless it was permltteU 
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to charge Increased rates. Assuming tlmt Its threatened action would con- 
stitute a violation of its contract obligations, it is dlfficult to perçoive how 
either the suit in tlio state court, tlie ultlniate Issues there involved, or tlie 
conduct of tlie baiikruiit in applyin;,' to tliis court évidences such fraud as 
would bar an adjudication and prevent it froni sceking or obtnining the bene- 
fits of the Bankruptcy Act. It is uiuiecessary to détermine at this time the 
efCect of the adjudication in bankruptcy upon the suit in the state court. 
Certainly it cannot affect any clainas or rights which petitioners, or either of 
theni, may bave against the American l'ublic Utilities Company, 
ïhe pétition to vacate the adjudication will be denied. 
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(Circuit Court of Appeals, Slxth Circuit. May 13, 1919.) 

No. 3217. 

1. Poisons <S==>2 — Fédéral Nakcotic Dkug Act — Validity of Ad.ministrative 

Provisions. 

The administrative provisions of Harrison Narcotic Drug Act, § 1 (Comp. 
St. § ()287g), relating to taxation and registration, are valld. 

2. IKDICTMENT AND INFORMATION lS=lll(4) — FEDERAL NaRCOTIC DRTJG AoT — 

Negativing Exceptions. 

An indlctment for violation of the Harrison Narcotic Drug Act (Comp. 
St. § fi287g et seq.), which desci'ibed défendant as not being then and there 
an ollicer of the fédéral govcrnmeut or state govfcriiment engaged in 
making pxn-chases of tlie spedfied drug, and not being any other officer en- 
titled 1o niake such purchases, field not insufiicient, as falling to négative 
ail statutory exceptions from the opération of the statute by section 1. 

3. Indictment and Information ©=71 — Certainty. 

An indlctment is sufficiently certain if it fairly informs accused of 
the crime lutended to be chai'ged, so as to enahle him to prépare his dé- 
fense, and so as to make the judgment a complète défense to a second pros- 
ecution. 

4. Indictment and Information ©=3111(2) — Fédéral Narcotic Drug Act — 

Negativing Exceptions. 

Count of indlctment for violation of the Harrison Narcotic Drug Act 
(Comp. St. § 62S7g et seq.) held not bad, as not negativing the exception of 
section C (Comp. St. § 0287^), that the provisions of the act shall not be 
construed to apply to the disi)ensing of remédies not containing more than 
a quarter of a grain of morpliine, etc. 

5. Indictment and Information (©=111(2) — Negativing Exceptions. 

An exception in the enactlng clause of a pénal statute must be negatived 
by the indictment, but an exception in a later section need not be negatived. 

6. Indictment and Information <®=>110(3) — Description of Statutory Of- 

fense. 

Description of a statutory offense in the language of the .statute is 
suîticient, provided the language used according to its natural Import fully 
descrlbes the oftense. 

7. Indictment and Information <©=5ll0(3) — Fedeb4.l Narcotic Drug Act — 

Description of Offense — St:ff]ciency — Statutory Danguaoe. 

Indictment for violation of the l!arrls<m Narcotic Drug Act (Comp. St. 
§ (J287g et seq.), stating the charge siibstantially, though not literally, in 
the langimge of section 1 of the act, fully defining the offense, and also 
alleging the sale of morphine in certain so-called morphine checks and 
other forms, held suflicient. 

®=3For other cases see same topic & KBY-NUMBEB in ail Key-Numbered Digests & Indexes 
257 F.— 44 
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8. Poisons <ê=»4 — Fédéral Narcotic Detjg Act — "Préparations and Eeme- 

DIES." 

"Preporalions and remédies," contsiined in Harrisoii Narcotic Drug Act, 
§ 6 (Conip. St. § 62S7i), held not to include clear morphine, but to relate to 
actiial médicinal préparations and remédies not containing more tlian a 
quarter of a grain of me.i'phine, remédies sucli as a physician or druggist 
wonld normal ly dispense, 
0. Poisons <g=39 — Fédérai. Narcotic I^rug Act — Evidence. 

In a proseciition fav violation o£ ttie Harrisou Narcotic Drug Act (Oomp. 
St. § 6287g et seq.), défendant not being charged as a physician or a 
druggist, and the indictment not negativing the excejitlon of section 6 of the 
act (Comp. St. § 02S7Î), it was open to him to show he was merely dls- 
pensing médicinal préparations and remédies containing not more than the 
amount of morphine permltted by section 6. 

10. Criminal IjAW <§=>1186(4) — Reversai, — Technical Objection to Indict- 

ment. 

Objection to indictment for violating the Harrison Narcotic Drug Act 
(Comp. St. § 6287g et se(i.), in that It did not négative the exception of 
section 6 (Comp. St. § 6287?) relative to the dispensing of préparations and 
remédies not containing more than a quarter of a grain of morpliine, held 
technical, unsnhstantial, and unpre.Tudicial, and within the terms of 
Comp. St. § 1601, and Judicial Code, § 260 (Oomp. St. § 1246), as amended 
February 26, 1919. ,., 

11. Criminal Law ig=3ll44(17) — Appeal— Presumption as to Sentence — Im- 
position Undeh Valid Count. 

In the absence of évidence to the contrary, sentence whieh could hâve 
been imposed on conviction under either coimt of an indictment will be 
presumed to hâve been imposed under the valid count. 

12. Poisons €=>4 — Harrison Narcotic Drdg Act — Application of Section. 

Harrison Narcotic Dnig Act, § 8 (Comji. St. § 6287n), applies to the busi- 
ness of selling narcotic drugs as distinct from mère possession. 
1-3. Criminal Law ©=1090(8, 11) — Matters Not Reviewable — Absence of 
Bill or Exceptions. 

On appeal frora a conviction, crlcitisms of alleged lack of évidence in 
certain respects, of asserted erroneous proceedings on triai, and of the 
introduction of certain undi.sputed évidence, cannot be considered, where 
the record contains no bill of exceptions, and tbus no évidence. 

In Error to the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Frank Stetson was convicted of violating the fédéral Narcotic Drug 
Act, and he brings error. Affirmed. 

Frans E. Lindquist, of Kansas City, Mo., for plaintiff in error. 
Frédéric L. Eaton, Asst. U. S. Atty., of Détroit, Mich. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. Stetson was indicted for violating the 
Harrison Narcotic Drug Act (U. S. Comp. St. 1916, § 6287g et seq.). 
The indictment contained two counts. The first charged him with en- 
gaging in carrying on the business of dealing in and selling morphine, 
by selling and dispensing the same to persons unknown, without hav- 
ing registered with or paid the spécial tax to the coUector of internai 
revenue, as reqtiired by section lof the act. The second count charged 
him with a violation of section 8, in having morphine in his possession 

^csFor other cases see same topio & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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for purposes of sale without having registered or paid the spécial tax. 
Under his plea of not guilty he was tried, convicted, and sentenced. He 
challenges the constitutionality of both sections 1 and 8 of the act, and 
the sufficiency of each count in the indictment. 

[1] 1. The récent décisions of the Suprême Court of the United 
States in United States v. Doremus, 249 U. S. 86, 39 Sup. Ct. 214, 

63 U. Ed. , in which pétition for rehearing has been denied, and 

Webb & Goldbaum v. United States, 249 U. S. 96, 39 Sup. Ct. 217, 

63 L. Ed. , foreclose the question of the constitutionality of 

section 1. While those décisions directly relate to section 2, it follows, 
from the sustaining of the act as a revenue measure, that the validity 
of the administrative provisions of section 1, relating to taxation and 
registration, is unassailable. 

[2, 3] 2. Section 1 contains a proviso exempting from the require- 
ments of registration and payment of tax "ofificers of the United States 
government who are lawfully engaged in making purchases of the 
above-named drugs for the varions departments of the Army and 
Navy, the public health service, and for government hospitals and pris- 
ons, and officers of any state government, or of any county or munici- 
pality therein, who are lawfully engaged in making purchases of the 
above-named drugs for state, county, or municipal hospitals or pris- 
ons, and officiais of any territory or insulâr possession, or the District 
of Columbia, or of the United States, who are lawfully engaged in mak- 
ing purchases of the above-named drugs for hospitals or prisons there- 
in." 

Stetson is described in the indictment as "not being then and there 
an officer of the fédéral government or state government engaged in 
making purchases of the above-named drug, and not being then and 
there any other officer entitled to make purchases of said narcotic 
drugs." The indictment is criticized as failing to négative ail the stat- 
utory exceptions. We think this criticism without merit. The stat- 
ute does not except ail officers of counties or munici]3alities, nor ail 
officiais of any territory or insular possessions, but only such as are 
lawfully engaged in making purchases of the drugs in question for hos- 
pitals and prisons. We think the négative contained in the indictment, 
while more gênerai, is even broader than the statute. Défendant cannot 
complain that the exception is made to cover more than it need to. It 
does not afifect his substantial rights, nor tend to his préjudice. An in- 
dictment is sufficiently certain if it fairly inform the accused of the 
crime intended to be charged so as to enable him to prépare for his dé- 
fense, and so as to make the judgment a complète défense to a second 
prosecution for the same offense. United States v. Hess, 124 U. S. 483, 
8 Sup. Ct. 571, 31 U. Ed. 516; Tyomies Pub. Co. v. United States (C. C. 
A. 6) 211 Fed. 385, 389, 128 C. C. A. 47; Daniels v. United States (C. 
C. A. 6) 196 Fed. 459, 465, 116 C. C. A. 233. 

In our opinion, the indictment, so far as the question we are con- 
sidering is concerned, responds to this test. 

[4-7] 3. Section 6 of the Harrison Act (Comp. St. § 6287/) déclares 
that its provisions "shall not be construed to apply to the sale, distribu- 
tion, giving away, dispensing, or possession of préparations and rem- 
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edies which do not contain more than * * * one-fourth of a grain 
of morphine; * * * Provided that siich remédies are sold, dis- 
tributed, given away, dispensed, or possessed as medicines, and not for 
the purpose of evading the intentions and provisions of this act." 

The criticism that the first count of tlie indictment is bad, because 
not negativing tliis exception, does not impress us as meritorious. The 
gênerai rule is that an exception in the enacting clause must be neg- 
atived by the pleader, but that an exception in a later section of the 
statute need not be negatived. United States v. Cook, 17 Wall. 168, 
21 L. Ed. 538; Ledbetter v. United States, 170 U. S. 606, 611, 18 Sud. 
Ct. 774, 42 L. Ed. 1162; Shelp v. United States (C. C. A. 9) 81 Fc.i. 
694, 696, 26 C. C. A. 570 ; Breitmayer v. United States (C. C. A. 6) 
249 Fed. 929, 934, 162 C. C. A. 127. 

In United States v. Cook, supra, it is said, somewhat obiter (17 
Wall. 176, 21 L. Ed. 538), that although the exception is not in the en- 
acting clause, yet if it is so incorporated with that clause "that it be- 
comes in fact a part of the description, then it cannot be omitted in the 
pleading, but if it is not so incorporated with the clause defining the 
offense as to become a material part of the définition of the offense, 
then it is matter of défense and must be shown by the other party, 
though it be in the same section or even in a succeeding sentence." It 
is also the rule that a description of a statutory offense in the lar-nage 
of the statute is sufficient, provided the language used, according ..j its 
natural import, fùlly describes the offense. Potter v. United States, 
155 U. S. 438, 444, 15 Sup. Ct. 144, 39 L. Ed. 214. In our opinion the 
first section of the act fully defines the substantive offense with which 
défendant is charged. That section makes it unlawful for any person 
required to register under the act to deal in, sell or dispense morphine 
without registering and paying the tax. The indictment states the 
charge substantially, although not literally, in the language of the sec- 
tion. Moreover, it allèges the sale of morphine "in certain so-called 
morphine checks and other forms." 

[8-10] Défendant pleaded to the indictment without questioning its 
sufficiency. We think that the words "préparations and remédies" con- 
tained in section 6 are not meant to include clear morphine, but relate 
to actual médicinal "préparations and remédies which do not contain 
more than * * * one-quarter of a grain of morphine" — such 
préparations and remédies as a druggist or a physician would normal- 
ly dispense. In view of the fact that défendant is not charged as a phy- 
sician or a druggist, we think he was sufïiciently informed of the ac- 
cusation, and that under that accusation it was open to him to show 
that he was merely dispensing médicinal "préparations and remédies," 
containing not more than the permitted amount of morphine. We 
think this conclusion finds more or less support in Shelp v. United 
States, supra, where, in an indictment for selling liquor contrary to the 
act forbidding the "importation, manufacture, and sale of intoxicating 
liquors" in Alaska, "except for médicinal, mechanical and scientific 
purposes," it was held not necessary to négative the exception men- 
tioned in the statute ; also Eedbetter v. United States, supra, where it 
was held sufficient to charge the oft'ense in the language of the stat- 
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ute and unnecessary to négative the exception "other than as herein- 
after provided," in the statute forbidding the carrying on of a liquor 
business. See also Smith v. United States (C. C. A. 8) 157 Fed. 721, 
85 C. C. A. 353 ; Young v. United States (C. C. A. 6) 249 Fed. 935, 
937, 162 C. C. A. 133. In view of the considérations stated, and of the 
further fact that whether he was within the subject-matter of the ex- 
ception was peculiarly within defendant's own knowledge, we think the 
criticism we are considering is technical, unsubstantial and unprejudi- 
cial, and thus within the terms of section 1691 of the Compiled Stat- 
utes and section 269 of the Judicial Code (Act March 3, 1911, c. 
231, 36 Stat. 1163 [Comp. St. § 1246]), as amended February 26, 1919 
(40Stat. 1181,0.48). 

[11, 12] 4. The conclusion reached as to the sufficiency of the first 
count makes considération of the second count unnecessary. The con- 
viction was a gênerai one, and covered both counts. The sentence was 
such as could hâve been imposed upon a conviction under either count. 
In the absence of évidence to the contrary, it will be presumed to hâve 
been imposed under the valid count. Claasen v. United States, 142 U. 
S. 140, 12 Sup. et. 169, 35 L. Ed. 966; Hardesty v. United States (C. 
C. A. 6) 168 Fed. 25, 26, 93 C. C. A. 417, and cases cited; Bartholo- 
mew v. United States (C. C. A. 6) 177 Fed. at p. 905, 101 C. C. A. 182 ; 
Botsford V. United States (C. C. A. 6) 215 Fed. 510, 132 C. C. A. 22. 
In thus passing by the second count, we must not be understood as 
questioning its sufficiency or the validity of section 8 of the act. That 
section applies to the business of selling, as distinguished from mère 
possession. United States v. Jin Fuey Moy, 241 U. S. 394, 36 Sup. 
Ct. 658, 60 L. Ed. 1061, Ann. Cas. 1917D, 854. 

[13] 5. The criticisms of alleged lack of évidence in certain re- 
spects, of asserted erroneous proceedings on the trial, and of the intro- 
duction of certain undisputed évidence, cannot be considered. The 
record contains no bill of exceptions, and thus no évidence. So far as 
concerns the proceedings below, it is confined to the indictment, the 
plea, the verdict, the sentence, and motion that a proposed bill of ex- 
ceptions be signed, and the order denying that motion. Before the 
writ of error was returned to this court we denied an application for 
mandamus to compel settlement of bill of exceptions, for the reason 
that it affirmatively appeared that the court below had lost jurisdic- 
tion so to do by the lapse of the term at which the judgment was en- 
tered, without réservation of jurisdiction over the settlement, and with- 
out attempt on the part of défendant to bave such jurisdiction reserved. 

Finding no réversible error in the record, the judgment of the Dis- 
trict Court is affirmed. 
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FEDER et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. April 16, 1919.) 

No. 205. 

1. Criminal Law i®=>424(1) — Evidence — Statements by One Défendant Aft- 

ER Failure of Conspiracy. 

In a prosecution of two défendants for conspiracy to defraud tlie United 
States, testimony of statements or admissions by one défendant, made to 
a représentative of the Department of Justice after the conspiracy, if it 
had exlsted, had ended in failure, held inadmissible against the other de- 
fendant. 

2. Criminal Law ®=»673(4) — Failure to Limit Evidence — Codefendants. 

In a prosecution for conspiracy to defraud tlie United States, wiiere 
testimony was admltted of the statements or admissions of one défendant, 
made to a représentative of the Department of Justice after the conspir- 
acy had ended in failure, it was prejudlcial error to refuse to instruct 
that such statements, made out of court, were not compétent as against 
the other défendant. 
.3. Conspiracy ©=48 — Conviction of One Défendant After Death of Other 
— Effect of Acquittai, or Nolle Proskqci. 

Though the union of the minds of at least two persons is a prerequi- 
site to the commission of the crime of conspiracy, yet one inay be con- 
victed after the other accused is dead before conviction ; but, if one be 
acqultted, the other also must be acquitted, as is the case if the prosecutor 
enter a nolle prosequi as to one. 
4. Criminal Daw <S=>1186(1)— Reversal — Improper Conviction of One of 
Two Coconspibators^Effect on Conviction of Otheb. 

In a prosecution of two défendants for conspiracy to defraud the United 
States, where on his writ of error there must be a reversai of the con- 
viction of one défendant for the improper admission of évidence against 
hlni, there must also be a reversai of the conviction of the other. 

In Error to the District Court of the United States for the East- 
ern District of New York. 

Isabelle Feder and Michael Polsky were convicted of conspiring to 
defraud the United States, and they bring error. Judgments reversed, 
and new trials ordered. 

Robert H. Elder, of New York City (Otho S. Bowling, of New 
York City, of counsel), for plaintiff in error Polsky. 

Max D. Steuer, of New York City (Théodore Megaarden, of New 
York City, of counsel), for plaintiff in error Feder. 

Melville J. France, U. S. Atty., of New York City, and James D. 
Bell, U. S. Atty., of Brooklyn, N. Y. (Charles J. Buchner, Sp. Asst. 
U. S. Atty., of Brooklyn, N. Y., of counsel), for the United States. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge. Although plaintiffs in error were brought 
to trial under two indictments, they were convicted and sentenced un- 
der one only. 

They were in common form accused of conspiring to defraud the 
United States by procuring, or endeavoring to procure, the acceptance 
by the War Department of, and payment by the United States for, a 

(g::^For other cases see same toplc & KEY-NUMBER in ail Ke>'-Numbered Dlgests & Indexes 
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large number of "barrack bags" which were improperly made, de- 
fective, and "useless to the United States for the purpose for which 
they were mannfactured." The overt act relied upon and pleaded con- 
sisted in giving to certain représentatives of the War Department of 
the United States money for the purpose of corrupting them and so 
procuring the acceptance of the aforesaid détective articles of man- 
ufacture. Criminal Code (Act March 4, 1909, c. 321) §§ 37, 39, 35 
Stat. 1096 (Comp. St. §§ 10201, 10203). The défendants were con- 
victed and took out several writs of error. 

The record shows that ample évidence was offered by the prosecu- 
tion tending to show that défendant Feder formed and endeavored 
to carry out the plan of corruptly influencing those représentatives of 
the United States whose business it was to see that the barrack bags 
in question were good bags, and thus to procure their acceptance, al- 
though they did not comply with the spécifications under which they 
were manufactured. But as the indictment was for conspiracy the 
crucial question was whether the two défendants had corruptly agreed 
to endeavor to bring about this resuit — no matter what may hâve 
been the purposes of the défendant Feder. 

The indictment charges thèse two défendants only ; it contains no 
allégation that they were but part of a larger body of conspirators, nor 
the usual averment that they conspired and agreed not only with them- 
selves, but with "other persons to the grand jury unknown." Nei- 
ther is there any évidence that any person or persons were engaged or 
concerned in or about said conspiracy except Feder and Polsky. 

[1,2] In order to sustain this accusation the prosecutor demanded 
of défendant Feder (who took the witness stand) whether or not she 
had made certain admissions or volunteered certain statements to a 
représentative of the United States, which admissions or déclarations, 
if made, strongly tended to prove the existence of the conspiracy. De- 
fendant Feder denied having made some of the suggested and material 
statements, admissions or déclarations, whereupon the prosecution 
produced a sténographie transcript of the conversations at which the 
statements in question had been macle, and the same was admitted in 
évidence against both défendants. 

The person to whom thèse statements or admissions had been made 
was a représentative of the Department of Justice, and it is beyond 
ail question from the record that at the time Feder was produced 
before said représentative the conspiracy (assuming that it existed) 
had ended, and ended in failure. Thereupon counsel for Polsky (who 
did not testify) requested the court to instruct the jury that — 

"None of thèse statements » * * made by ttie défendant Feder * • • 
is any évidence against the défendant Polsliy, and they niust not consider 
such statements or any part of tliem as beiug évidence against l'olslcy." 

This request the court denied. At the close of the évidence and 
after the court's colloquial charge, counsel for Polsky again requested 
the court to charge the jury that — 

"In determining the question of Polsky's gullt the jury cannot consider as 
évidence against him any stateraent or statements which tended to impli- 
cate him and were made by the défendant Feder as set forth in the sténo- 
graphie record." 
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And this request the court refused. 

It is true that the established rule of Logan v. United States, 144 
U. S. 309, 12 Sup. Ct. 617, 36 L. Ed. 429 (recently reiterated by this 
court in Erber v. United States, 234 Fed. 228, 148 C. C. A. 123), was 
net specifically brought to the attention of the trial judge when thèse 
requests were proffered. But that rule, to the eflfect that only fhose 
acts and déclarations of a coconspirator are admissible against his fel- 
lows "which are donc and made while the conspiracy is pending and in 
furtherance of its object," was plainly violated in a way as plainly 
prejudicial to Polsky. This conspiracy had corne to an end, and when 
that occurred, "whether by success or by failure, the admissions of 
one conspirator by way of narrative of past f acts are not admissible in 
évidence against the others." 

Since défendant Feder was profifered as a witness, whatever was 
extracted from her on the witness stand was compétent, relevant, and 
material against her; but the refusai to charge that the said state- 
ments made out of court were not compétent as against Polsky was 
prejudicial error. 

[3] The question remaining is: What disposition must be made 
of thèse writs under the circumstances shown? If défendant Feder 
had been tried alone, the record would hâve exhibited no error. Al- 
though the union of minds of at least two persons is a prerequisite to 
the commission of the crime of conspiracy, yet one may be convicted 
after the other accused is dead before conviction. Per Kent, J., Peo- 
ple V. Olcott, 2 Johns. Cas. (N. Y.) at 310, 1 Am. Dec. 168. Yet 
not only if one of two conspirators be acquitted must the other also 
be acquitted, but, even if the prosecutor enter a nolle prosequi as to 
one, the other must be acquitted. State v. Jackson, 7 S. C. 283, 24 
Am. Rep. 476 ; Commonwealth v. Edwards, 135 Pa. 474, 19 Atl. 1064. 
And even where évidence tended to show that three défendants had 
conspired, and the jury declared that A. had conspired with one of 
the other two, but they could not tell which one, it was held by Lord 
Campbell, C. J.: 

"I tlilnk under thèse circumstances the verdict against A. cannot be sup- 
ported. It is conceded that, if theie be an indictment against two persons 
for a conspiracy, the acquittai of one must Invalidate the conviction of the 
other. I cannOt draw a distinction between the cases of two or three per- 
sons, if one only is found guilty. If three are indicted and two found not 
guilty tho third must also be acquitted." Eeg. v. Thompson, 16 Q. B. 832. 

The rule as to convictions in conspiracy may be summed up by say- 
ing that, provided the acquittai or death of coconspirators does not re- 
move the basis of the charge, one défendant may be convicted of the 
offense. Cf. People v. Mather, 4 Wend. (N. Y.) 229, 21 Am. Dec. 
122; People v. Richards, 67 Cal. 412, 7 Pac. 828, 56 Am. Rep. 716, 
and cases supra. 

[4] In the cause at bar Polsky is plainly entitled to a new trial, but 
unless he is guilty there can be no conspiracy. The basis of the charge 
is swept away if in point of fact there was no union of minds be- 
tween Polsky and Feder, no matter what Feder's intent, purpose or 
effort may hâve been. While even in conspiracy a new trial has been 
granted to one of numerous défendants without disturbing the verdict 
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against others (Rex v. Mawbey, 6 T. R. 619), the rule was formerly 
gênerai that, if a new trial be given to one after a conviction for con- 
spiracy, it is given to ail who were found guilty. In Reg. v. Gum- 
pertz et al., 9 Q. B. 482, Denman, C. J., said : 

"We cannot grant a new trial to ono consplrator wltliout sranting It to 
ail who are convieted ; as we cannot separate the défendants, there must be 
a new trial as to ail." 

This reniark must be taken with the limitation above indicated, and 
indeed commented upon by Lord Denman's colleagues by referring to 
Rex V. Mawbey, supra. The rule is founded upon much reason. as 
was remarked in Commonwealth v. McGowan, 2 Pars. Eq. Cas. (Pa.) 
341, a case which followed the Gumpertz décision, soon after the lat- 
ter was rendered. It bas been accepted by writers of authority. Vide 
Wharton's Criminal Law (lOth Ed.) § 1395; Bishop's New Criminal 
Procédure (4th Ed.) § 1038. 

The reason for the rule is in our opinion the indivisibility of the 
crime for which a plurality of défendants are tried. This perhaps is 
best illustrated by the application of it made in Dutcher v. State, 16 
Neb. 30, 19 N. W. 612, where, because of error in respect of one of 
several défendants accused of tumultuous and unlawful assembling, 
a new trial was grantcd to ail. 

The matter bas received some considération in this court. United 
States V. Cohn (C. C.) 128 Fed. 61.5, was an indictment for conspiracy 
against three men in respect of an agreement to defraud the United 
States made by them and "others to the jurors unknown." Two 
only of the défendants were brought to trial. The trial judge gave a 
new trial to one of them and denied it as to the other, who thereupon 
took a writ of error, reported as Browne v. United States, 145 Fed. 1, 
76 C. C. A. 31 (certiorari refused 200 U. S. 618, 26 Sup. Ct. 755, 50 
L. Ed. 623). This point is considered at page 13, and holds in sub- 
stance that the jury might well bave convicted the one person ultimate- 
ly held guilty for conspiring, not with the défendant to whom a new 
trial was awarded but with the absent défendant named, and the 
■"persons to the jurors unknown." 

But where, as hère, it is impossible that Feder should be guilty un- 
less Polsky is, the crime is in every sensé indivisible, its essence is 
the mental confédération not of any two of numerous persons (some 
perhaps to the "grand jury unknown"), but of thèse two particular 
défendants, Feder and Polsky. We (in Uord Denman's phrase) "can- 
not separate" thèse défendants ; for the conspiracy is already reduced 
to its very lowest terms, viz. two persons. Therefore the rule still 
applies. 

Judgments reversed, and new trials ordered. 
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FINNIE V. WALKER et al. 

(Circuit Court of Appeals, Second Circuit. April 22, 1919.) 

No. 180. 

1. Insukance <g=>122 — AssiQNWEXT OF Life Policy — Validity — Waoering 

CONTKACT. 

Ttie assiffniiient of a life Insurance pollcy, In eifect conte;iiporanoousl,v 
with its issuance or later, witli wagerlng intent, to one having no insur- 
able interest as relative, dépendent, or credltor, is invalld but does not 
invalidate the pollcy and tlie proceed.s received by the assignée are re- 
coverable for tbe benefit of the estate of the insured, less sucb sunis as 
the assignée may bave pald eut thereon. 

2. Insurance <S=364S(1) — Suit Against Assignée — Evidence. 

Evidence that an insured was in poor health at the tline of the assign- 
ment of the policy, and of kuowledge of sucb fact by the assignée, is com- 
pétent on tlie question whether the assignment was vvlth wagering intent. 

Ward, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Nelle E. Finnie, administratrix of the estate of 
David T. Finnie, deceased, against Alfred P. Walker and George K. 
Morrow. Decree for défendants, and complainant appeals. Reversed. 

Rollins & Rollins, of New York City (E. A. Merrill, of Westfield, 
N. J., on the brief), for appellant. 

Owen N. Brown, of New York City {Conover English, of Newark,. 
N. J., of counsel), for appellees. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. The Equitable Life Assurance Society, 
in August, 1912, issued five policies of Ufe Insurance in the principal 
sum of $5,000, upon the life of David T. Finnie. Thèse policies were 
ail delivered to A. S. Herenden, gênerai agent of the society, and re- 
mained in his possession until their delivery by him. 

[1] Policy No. 1,778,976, payable to Finnie's wife, with right of 
revocation, was assigned September 26, 1913, to Morrow. Finnie 
paid the first premium to the agent of the company. Policy No. 
1,778,977, payable to the estate of Finnie, was assigned August 22, 
1912, to the appellee Morrow. Policy No. 1,778,978, payable to the 
estate of Finnie, was assigned August 20, 1912, to Morrow. Policy 
No. 1,779,245, payable to the estate of Finnie, was assigned Septem- 
ber 12, 1912, to Morrow. Policy No. 1,779,241, payable to the es- 
tate of Finnie, was assigned August 22, 1912, to the appellee Walker, 
and on September 16, 1913, Walker assigned the jjolicy to Morrow. 
The premiums on four of thèse policies were paid by Morrow, and 
on the fifth by Walker's note, but Morrow paid the note. 

Finnie died September 18, 1917, and the moneys due on tlie five 
policies were paid to Morrow on September 20, 1917. The adminis- 
tratrix of ihe estate now sues in equity to recover the proceeds paid 
to Morrow, and praying that the appellees be allowed their respective 

@=3B'or otUer cases sea same topic & KBY-NUMBBR in ail Key-Numbered Ulgests & Indexes 
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sums paid for premiums, with interest, and that the différence be 
paid to the estate she représentas. The theory of the action is 
that each assignée had no insurable interest in the Ufe of Finnie and 
that the assignments were in law wagering contracts. The trial judge 
dismissed the bill. 

If Warnock v. Davis, 104 U. S. 775, 26 L. Ed. 924, has not been 
overruled or is not inconsistent with what was held in the later case of 
the Suprême Court, Grigsby v. Russell, 222 U. S. 149, 32 Sup. Ct. 58, 
56 L. Ed. 133, 36 L. R. A. (N. S.) 642, Ann. Cas. 1913B, 863, the ap- 
pellant is entitled to the relief she seeks. In the Warnock Case, su- 
pra, the plaintiff's intestate, on procuring insurance upon bis life, en- 
tered into an agreement with a firm whereby it was to pay ail fées 
and assessments payable to the underwriters on the policy and to re- 
ceive nine-tenths due thereon at bis death. Pursuant to this agree- 
ment, the intestate executed an assignment of the policy and the firm 
paid the fées and assessments. Upon bis death, the firm collected 
from the underwriters nine-tenths of the amount due on the policy, 
plus the premiums paid. The administrator sued the underwriters 
for this nine-tenths. There was no claim or charge of fraud upon 
the part of any one. In approving a recovery, the court said, speak- 
ing of insurable interest: 

"But in ail cases there nuist be a reasonable ground, founded upon the re- 
lations of the parties to each other, either pecuuiary or of blood or afflnity, to 
expect sonie benefit or advantage from tlie continuance of the life of the 
assured. Otherwise the coiitract is a niere wager, by whieh the party taklng 
the policy is directly interested in the early death of the assured. Such poli- 
cies hâve a tendency to creute a désire for the event. They are therefore, in- 
dependently of any statute on the subject, condemned, as being against pub- 
lic policy. 

"The assignment of a policy to a pariy not liuving an insurable interest is 
as ohjectionahle as the takinf/ oui of a policy in his name. Nor is ils character 
changea because it is for a portion, nierely, of the insurance money. To the 
extent in whieh the assignée stipulâtes for the proceeds of the policy be- 
yond the sums advanced by him, he stands in the position of one holding a 
wager policy. The law niight be readily evaded, if the policy, or an interest 
in it, could, in considération of paylng the premiums and assessments upon it, 
and the promise to i}ay upon the death of the assured a portion of its pro- 
ceeds to hls représentatives, be transferred so as to entitle the assignée to re- 
tain the whole insurance money. * * * 

"It is one whieh must be treated as creating no légal right to the proceeds 
of the policy beyond the sums advanced upon its seciu-ity ; and the courts 
will therefore hold the récipient of the monej's beyond those sums to account 
to the représentatives of the deceased. It was lawful for Ihe association to 
advance to the assured Ihe sums payable to the insurance Company on the 
policy as they became due. It was also lawful for the assured to assign the 
policy as security for their payment. The assignment was oniy invalid as a 
transfer of the proceeds of the policy be.yond what was required to retund 
those sums, with interest. To hold it valld for the whole proceeds would be 
to sanction spéculative risks on human life, and encourage the evils for 
whieh wager policies are condemned." 

In an earlier case, Cammack v. Eewis, 15 Wall. 643, 21 L. Ed. 244, 
the policy of insurance for $3,000 was procured by the debtor at the 
suggestion of a créditer to whomhe owed $70. It was assigned to the 
creditor to secure the debt, upon his promise to pay the premiums, and, 
in case of the death of the assured, one-third of the proceeds was to go 
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to his widow. On his death, the assignée collected the money from the 
insurance company and paid the widow $950 as her proportion, after 
deducting certain payments made. The widow, as administratrix of 
the deceased's estate, sued for the balance of the money collected and 
was successful. It was held that the transaction, so far as the cred- 
itor was concerned, for the excess beyond the debt owing to him, was 
a wagering opération, and that the créditer, in equity and good con- 
science, should hold it only as security for what the debtor owed him 
when it was assigned, for such advances as he might hâve afterwards 
made on account of it, and that the assignment was valid only to that 
extent. 

In the case relied upon by the appellees (Grigsby v. Russell, 222 U. 
S. 149, 32 Sup. Ct. 58, 56 L._ Ed. 133, 36 L. R. A. [N. S.] 642, Ann. 
Cas. 1913B, 863) it, at best, limited the doctrine of Warnock v. Davis, 
supra, so as to permit a policy previously taken ont, under circum- 
stances which made it perfectly valid, to be assigned to one who had 
no insurable interest in the life of the insured, providing a valid con- 
sidération was paid therefor by the assignée. A life insurance policy 
taken out in good faith by the insured, with no idea of assigning it, 
can afterwards, in good faith, and for a valuable considération, be 
sold and assigned to one who has no insurable interest in the Hfe, un- 
der this latter case. In considering the authorities. Justice Holmes 
said: 

"And cases in which a person having an interest lemls liimself to one with- 
out any as a cloak to what is in its Inception a wager having no similarity to 
those where an honest contract is sold in good faith. « * * But the case in 
which the strongest of them occurs was one of the type .iust referred to, tlie 
policy having been taken ont for the purpose of nllowing a sti'anger associa- 
tion to pay the premiums and receive the greater part of the beneflt, and hav- 
ing been assigned to it at once. Warnoclc v. Davis, 104 U. S. 775 [20 Iv. 
Ed. 924]." 

In the Grigsby Case, supra, the insured, after paying two premiums 
and when the third was overdue, was in need of a surgical opération, 
obtained it from a doctor, and prevailed upon the doctor to buy the 
policy, for which the doctor paid $100. This was held to be a valid 
assignment. It will be noted, however, that this was an out-and-out 
assignment, and there was no agreement, as in the Warnock or Cam- 
mack Cases, for a part interest only in the insurance ; in other words, 
there were no conditions imposed which limited the extent of the as- 
signment. 

Thèse policies were issued to the estate of the intestate and the salu- 
tary rule of public policy which condemns wagering assignments, for- 
bids the appellees retaining the moneys they received, other than the 
premiums paid by them. Contemporaneous assignments of life in- 
surance policies are wagering contracts, and should be treated as such, 
just as the policies are where the beneficiary has no insurable interest. 
Hère the policy was taken out with a view of its assignment. The as- 
signment was contemporaneous with the issuance of the poUcy, and 
the facts disclosed in this record permit a fair inference that it was 
the intent of the appellees to obtain just such a resuit as the issuance 
of a wagering contract of insurance permits. 
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Justice Holmes, in Grigsby v. Russell, supra, indicates a désire on 
the part of the court to give as much commercial freedom and value 
as possible to the owner of a life insurance ])olicy which bas a mar- 
ket value ; but that décision cannot be extended to cover f acts sucb 
as are presented hère, where there are four assignments of policies, 
with no considération moving to the insured, and no considération of 
commercial advantage is urged to sustain the assignments. As \ve read 
the opinion of the court, it is at least intimated that the court would 
follow the Warnock Case under similar circumstances, and it there- 
fore foUows that this court should visit its condemnation upon the 
assignments in the case now under considération in this court. 

It seems to us the facts require a conclusive presumption of wager- 
ing intent as to the fifth (that is, policy No. 1,778,976), assigned to 
Morrow in September, 1913. Even though this assignment be remote, 
in point of time, from the other contemporaneous assignments, and 
therefore not subject to the condemnation by reason thereof, it will 
be held illégal and void beyond the sums advanced. This presumption 
was kept alive becaiise of the inference in law arising from the wager- 
ing intent, established by the fact that Morrow knew, at the time 
of this assignment, that Finnie was a very sick man, and that the 
amount of the contract, compared with what was paid, permitted play- 
ing for a large stake. There was an intimate and close business con- 
nection between this transaction and the previous ones, wherein Mor- 
row was gradually accumulating the five policies upon the life of the 
deceased. If, from thèse facts, the wagering intent may be presumed, 
as it must, that avoids the assignment. Any contract, the tendency 
of which is to endanger the public interest and afïect the public good, 
and which is subversive of sound morality, ought never to receive the 
sanction of a court of equity or be the foundation for its judgment. 
Ritter V. Mutual Life Ins. Ce, 169 U. S. 139, 18 Sup. Ct. 300, 42 L. 
Ed. 693. 

In endeavoring to do equity between the two parties, the appellees 
will have full equity administered to them by obtaining the premiums 
and interest and other charges which they may have invested in keep- 
ing alive thèse policies. Relief should not be denied the appellant 
because the appellees have been paid by the insurance company. They 
may not keep the moneys which, through error of law or fact, or both, 
have been paid to them by the insurance company. Because of the 
mistake of the insurance company, they should not have what the law 
says is not their property. The right to make them account as trus- 
tées for the moneys paid them by the insurance company cannot be 
denied the appellant. This would be contrary to Warnock v. Davis, 
as demonstrated by the language of the court above quoted. The as- 
signment of a policy to a party not having an insurable interest, with 
wagering intent, is as objectionable as the taking out of a policy in bis 
name. The court can do no other than déclare the assignment void; 
but it does not follow that the policy, which was issued and under 
which the money was paid, is void. Where the courts have held the 
assignments void and unenforceable, nevertheless the policy is valid, 
and the assignée may retain the antécédent debt or other considéra- 
tion and advances made to keep the policy alive. 
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The theory of such a resuit seems to be that the assignment is said 
to be good as a désignation of an appointée to receive payment from 
the insurance company and as a security for advancements. The il- 
legality is in the attempt of the assignée to retain the entire proceeds. 
Stevens v. Warren, 101 Mass. 564; Page v. Burnstine, 102 U. S. 
644, 26 L. Ed. 268; Warnock v. Davis, supra. Certainly, if the as- 
signment is held to be invalid, the administratrix may recover by virtue 
of her original title to the policy, for the reason that it never went out 
of the assignor or vested in the assignée. One who seeks equity must 
do equity, and therefore the administratrix hère must permit the ap- 
pellees to retain, out of the proceeds of the policy, the considération 
and other charges paid. 

[2] Since there must be a new trial, we must consider the appel- 
lant's fourth assignment of error. The District Judge in his opin- 
ion, stated that the case presented a légal point of great importance, 
new in this jurisdiction, and he treated it as a law point, stating that 
if he was wrong there must be a new trial, because of the rejection 
of évidence offered by the appellant which would be of importance 
under the theory of law announced in this opinion. The appellant 
offered évidence as to Finnie's bad health and knowledge therepf by 
assignée. Condition of health of the insured at the time of the as- 
signment of his Hfe insurance policy was compétent and important in 
determining the question of wagering intent. It was therefore error 
to exclude this testimony. 

Judgment reversed. 

WARD, Circuit Judge (dissenting). The theory of the bill is that 
the assignées of the policies had no insurable interest to sustain ab- 
solute assignments, and that they should be construed only to secure 
any advances made to Finnie in his lifetime; the balance of the insur- 
ance collected by the défendant Morrow from the insurance company 
to be paid to Finnie's estate. 

The défendants in their demurrers denied that they had advanced 
any moneys to Finnie in his lifetime, or that they held the policies as 
collatéral security. On the contrary, they claimed to be absolute own- 
ers as purchasers. It is true that the défendant Morrow testified on 
the trial that Finnie owed him some $400 to $500 ; but this was right- 
ly rejected by the District Judge as having been a considération for the 
assignments to him. The bill cannot be sustained on this theory. 
Neither of the défendants had any insurable interest in Finnie's life 
as relative, dépendent, or creditor. 

PoHcy 1,778,976, dated August 20, 1912 and executed by the com- 
pany August 21st, was delivered to Finnie against his note for the 
first annual premium, which note he paid. Subsequently he revoked 
the désignation of his wife as beneficiary, and assigned the policy to 
the défendant Morrow for an expressed considération of $1. This 
being a valid policy on Finnie's life, it was his property, which he 
could sell or give to any one, without référence to insurable interest, 
as held in Grigsby v. Russell, 222 U. S. 149, 32 Sup. Ct. 58, 56 L- 
Ed. 133, 36 L. R. A. (N. S.) 642, Ann. Cas. 1913B, 863. 
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The other four policies, though payable to his estate, were never 
delivered by the company to Finnie; he never paid any premiums 
upon them, and never owned them at ail. They did not corne into 
existence until delivery to his assignées against payment by them of 
the first annual premium. Finnie never had a valid policy to sell or 
give away, within the décision in the Grigsby Case. The situation 
vi^as exactly as if the assignées had originally taken out wagering pol- 
icies upon his life payable to them. Therefore I think, not merely 
the assignments, but the policies themselves, were void as wagering 
insurance. The fact that the Insurance company has paid them to 
the défendant Mtorrow, assignée, as absolute owner, without raising 
any question of invalidity, does not change their character qua Fin- 
nie's estate. 

But the court, relying upon Warnock v. Davis, 104 U. S. 775, 26 
Iv. Ed. 924, holds that the assignments are void, but the policies valid. 
It must be admitted, as intimated by Mr. Justice Holmes in the Grigs- 
by Case, that the language of Mr. Justice Field was too broad, al- 
though he finds the décisions themselves to be consistent with each 
other. I think they can be reconciled on the theory that in Warnock 
V. Davis the policy itself was held valid, perhaps because taken out by 
and delivered to the insured, he paying at least one-tenth of the first 
annual premium, and being liable for at least one-tenth of the subsé- 
quent premiums, and his widow, or, in case of her death, his estate, 
being entitled to at least one-tenth of the insurance. 

This may hâve justified treating the assignment of the remaining 
nine-tenths as valid, but only as security for repayment of premiums 
advanced by the assignée. But the four policies in the instant case 
were in my opinion never valid at ail, being pure wagers from their 
inception, and therefore neither Finnie in his lifetime nor his estate 
after his death had any standing to make claims against the insurance 
company or the person to whom it has paid the insurance. I think the 
decree should be affirmed as to the first policy, because it was valid, 
and as to the four policies, because Finnie's estate has no interest in 
them, and not because they are valid. 



BROWN V. L'NITED STATES. 

(Cil-cuit Court of Appcals, Ninth Circuit. May 5, 1010.) 

No. 3224. 

1. Aemy and Navy <S=320 — Sélective Service Act — A'iolations — Informa- 

tion. 

An information cliarging a violation of tlie Sélective Service Act (Coin]). 
St. lois, §§ 2044a-2044k), in that défendant wlUfuUy failod and refused 
to présent hiniself for registration on .Tune 5, 1017, is not fatally détective 
for want of an allégation that défendant is a citizen of the United States. 

2. District and Prosecuting Attorneys <©==>.S(4) — Indiotment anD Informa- 

tion <S=»52(3) — Vérification hy Assistant District Attornby. 

Under Kev. St. § 3C3 (Con)p. St. § 5.'!8), giving the attorney gênerai powo]' 
to employ, in the naine of the United States, attorneys to assist the dis- 

CssFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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trict attorney In the discharse of his duties, an information Is not open 
to attaek because veiified by an assistant L'nlted States district at- 
torney, for such assistants corne within tlie gênerai rule tliat an assistant 
duly appointed to prosecute is clotlied with ail of the powers and privi- 
lèges of the prosecuting attorney. 

3. Ikdictment and Information <S= 52f4) — Vérification — Information and 

Beliep. 

It is only where it is souglit to issue a warrant that the Constitution 
requires that the affidavit must be by one knowlng the facts ; therefore, 
as there is no statute requiring the vérification of an information, an in- 
formation is not open to attaek because verilled on information and be- 
lief. 

4. Army and Navy <S=>20 — Sélective Service Act. 

In a prosecution under the Sélective Service Act (Comp. St. 1018, §§ 
2044a-2044k) for failure to présent himself for registration on .Tune 5, 
1917, évidence held not to show that défendant was entitled to the direc- 
tion of a verdict in his favoi-, on the ground that he was not bound to 
register under Sélective Service Itegnlatlons. § 56, pt. 3, declarlng that 
citizens and persons who hâve declai'ed their intention to become citizens, 
residing abroad, are not required to register. 

5. AiiMY AND Navy <S=>20 — Sélective Service Act — Failure to Register — 

Evidence. 

An opinion by the local légal advisory board to the effect that défend- 
ant was not required to register is no défense to a prosecution for failure 
to register on .Tune 5, 1017, as required by the Sélective Service I.aw 
(Comp. St. 1018, §§ 2044a-2044k) ; the advisory boards not being created 
until Noveniber of that year, when the Sélective Service Régulations 
were promnlgated. 

6. Army and Navy <S=320 — Sélective Service Act — Failure to Register — 

Evidence. 

In a prosecution under the Sélective Service Act (Comp. St. 1918, §§ 
2044a-2044k) for failure to register on .Tune ,5, 1917, vouchers given to de- 
fendant in February, 1917, ^hich on their face indicated that be was at 
that tlme acting as deputy slieriff for Lincoln county, Mont., Iwld admis- 
sible in évidence ; defendant's contention being that he was then a rési- 
dent of Canada. 

7. Criminal Law <®=5l054(l) — Appeal — Exceptions — Evidence. 

Eulings on évidence, not presented by an exception, caimot be consider- 
ed on appeal. 

In Error to the District Court of the United States, for the District 
of Montana; George M. Bourciuin, Judge. 

Howard Brown was convicted of failure and refusai to register 
on June 5, 1917, as required by the Sélective Service Law, and brings 
error. Affirmed. 

J. M. Blackford, of Libby, Mont., and R. P. Henshall, of San 
Francisco, Cal., for plaintiff in error. 

E. C. Day, U. S. Atty., of Helena, Mont., l^urton K. Wheeler, U. 
S. Atty., and James H. Baldvvin, Asst. U. S. Atty., both of Butte, 
Mont., and Homer G. Murphy, Asst. U. S. Atty., of Helena, Mont. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The plaintifï in error was convicted up- 
on an information which charged him with willfuUy failing and re- 
fusing to présent himself for registration on June 5, 1917, at the 

<g=3For other cases see same topic & KBY-NUMBER m ail Key-Numbered Dlgests &. ludexea 
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registration place in the precinct of Lincoln county. Mont., in which 
he then and there had his permanent home and acttial place of légal 
résidence ; he being a maie person between the âges of 21 and 30 
years, and not an officer or an enlisted man of the Regular Army or 
Navy, or Marine Corps, or in other service of the United States, or 
in the Reserve Corps, etc. 

[ 1 ] It is assigned as error that the court admitted testimony on an 
information which failed to state facts sufficient to constitute a public 
offense. No objection to the introduction of évidence was suggest- 
ed to the trial court, but it is now said that the information is fatally 
defective for want of an allégation that the plaintiff in error was a 
citizen of the United States. In Ruthenberg v. United States, 245 
U. S. 480, 38 Sup. Ct. 168, 62 U. Ed. 414, the court held that it was 
not necessary to charge that the accused who refused to register was 
a citizen of the United States. 

[2] The information was verified by an assistant United States 
district attorney, and on that ground it is urged that it was fatally 
defective. Section 363, Rev. Stats. (Comp. St. § 538), gives the At- 
torney General power to employ, in the name of the United States, 
attorneys "to assist the district attorneys in the discharge of their 
duties." It places no restriction upon the powers of the assistant 
district attorneys. They corne within the gênerai rule that an assist- 
ant, duly appointed to prosecute, is clothed with ail the powers and 
privilèges of the prosecuting attorne}^ and ail acts done by him in 
that capacity must be regarded as if done by the prosecuting attorney 
himself. 32 Cyc. 724; Parish v. United States, 100 U. S. 500, 25 
L. Ed. 763 ; May v. United States, 236 Fed. 495, 149 C. C. A. 547. 

[3] The further objection is made that the vérification is niade on 
information and belicf. There is no statute which requires the véri- 
fication of an information. It is only where it is sought to issue a 
warrant that the Constitution requires that there must be the afifidavit 
of one who knows the facts. Weeks v. United States, 216 Fed. 292, 
132 C. C. A. 436, L. R. A. 191 5B, 651, Ann. Cas. 1917C, 524. 

[4] Error is assigned to the déniai of the motion of plaintiff in er- 
ror for a directed verdict, and our attention is directed to section 56, 
part 3, of the Sélective Service Régulations, which provides: 

'■Citizeiis aiul persoiL-^ wlio havo ilecliii'pd llieir intentidii to beoome citizeiis, 
residing abi'oiid, are not re(iijlred to registor." 

The record shows that the plaintiff in error made no motion for a 
directed verdict. We hâve looked into the testimonv, however, suf- 
ficiently to see that there was évidence which tended to prove that 
his résidence was at Eurêka, Mont., vidiich was his place of registra- 
tion. He admitted that he was not a citizen of Canada, and had 
taken no steps to become such, and that he was in Eurêka on the day 
of registration. The évidence was that his father had two farms, one 
near Eurêka, in Montana, and one in Canada, a short distance across 
the border; that the plaintiff in error spent a portion of his time at 
Eurêka, where he maintained a lodging room and kept some of his 
clothes, and where he received a portion at least of his mail ; and that 
he spent portions of his time on his father's farm in Canada, 
257 F.— 45 
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[5] It is contended that the court below erred in denying the plaîn- 
tifï in errer the opportunity to prove that he had been f umished with 
an opinion from the local légal advisory b'oard to the effect that he 
was not required to register. To this it is to be said, first, that no 
exception was taken to the ruling of the court, and no assignment 
of error is directed thereto. Again, there was no offer to show that 
the opinion had been given on or prior to June 5, 1917. From the 
fact that the advisory boards were not created until November 8, 
1917, when the Sélective Service Régulations were promulgated, it 
is to be inferred that the opinion was furnished after that date. In 
that case the opinion could be no défense to the failure to register 
on June 5, 1917. 

[6] Error is assigned to the admission of a number of vouchcvs 
given to the plaintiff in error in February, 1917, which upon the^r face 
indicate that at that time he was acting as deputy sherifif of Lincoln 
county, Mont. His brother at that time was the sheriff of that coun- 
ty, and at his brother's instance the plaintiff in error conveyed a 
man to an insane asylum and received the vouchers in payment of his 
expenses. The sherifï testified that he did not make a written appoint- 
ment of his brother as a deputy sheriff, and it is argued that there 
is no statutory prohibition against the appointment of a nonresident 
as deputy sherifï. The court below ruled that the vouchers were 
public records assumed to be authentic, and that the fact that the 
plaintiff in error acted in that capacity was a circumstance which the 
jury might consider. In that view we agrée. The vouchers were 
properly taken into considération, to be given the value to which the 
jury might think they should be entitled, in connection with the other 
évidence as to the actual résidence of the plaintiff in error on June 
5, 1917. 

[7] A witness was asked whether he was acquainted with the com- 
mon knowledge in the community in which he lived as to where the 
home of the plaintiff in error was. An objection to the question 
was sustained, and to that ruling error is now assigned. It is sufïl- 
cient to say in answer that no exception was reserved to the court's 
ruling. 

We find no error, The judgment is afSrmed 



SCOTT V. CLiNïï.* 

(Circuit Court of Appeals, Blghth Circuit May 7, 1919.Ï 

No. 5232. 

Bankktjptct ®='143(10) — Propebty Passing to Teustee — Pkopebty Held in 
Trust fob Bankktjpt. 

Trustée of a bankrupt corporation held entitled to recover real estate 
held in the natne of a person wlio, witli his farnily, owned ail the stock oC 
the corporation, on the ground that it was held in trust for the company, 
but not entitled to such person's homestead and other property in which 
funds of the company were not Invested. 

^ssFor other cases sce saine topic & KEY-NUMBEB in ail Key-Numbered Dlgests & Indexes 
•Behearlng denied September 1, 1919. 



SCOTT V. CLINE 707 

(257 F.) 

Appeal from the District Court of the United States for the Eastern 
'District of Oklahoma ; Joseph W. Woodrough, Judge. 

Suit in equity by M. E. Cline, trustée in banlcruptcy of the Grove 
Lumber Company, against W. A. Scott. Decree for complainant, 
and défendant appeals. Modified. 

Charles B. Rogers, of Tulsa, Okl. (F. A. Fulghum, of Tulsa, 0kl., 
on the brief), for appellant. 

William F. Tucker, of Tulsa, Okl. (Hulette F. Aby, of Tulsa, Okl., 
on the brief), for appellee. 

Before CARI.AND and STONE, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. This is a suit in equity brought by 
Cline, as trustée in bankruptcy against Scott, seeking a decree declaring 
that Scott holds the légal title to three parcels of real estate in trust, 
and ordering him to convey the same to the trustée. The trial court 
found in favor of the trustée, and entered a decree accordingly, which 
this appeal seeks to review. 

Scott was the owner of the Grove Lumber Company. He and his 
family held ail its stock. For some time prior to May, 1917, he 
had been engaged in purchasing lots, taking the title in his own name, 
erecting houses thereon out of the proceeds of a mortgage placed on 
the property, and out of materials furnished by the Grove Dumber 
Company. Some of the évidence indicates that thèse houses were built 
for a spécifie purpose under contract with parties to furnish them a 
home. A distinctive feature of the scheme was that the purchaser 
could pay ofï the mortgage in monthly installments instead of paying 
rent. Each property was carried in a separate account on the books 
of the Grove Lumber Company, and the materials and labor which 
went into the house were charged against it in this account. The 
Project seems to hâve worked well enough until the war came on. 
Then the great increase in the cost of material and labor made it im- 
possible to complète houses that were in process of érection, for the 
price that had been agreed upon. This involved the Grove Dumber 
Company heavily in debt. 

In January, 1917, the situation was so critical that Scott had a con- 
férence with his largest creditor, the Longbell Eumber Company, and 
at the instance of that company he signed a written contract scheduling 
ail the real property standing in his name, and stating that the same 
was held in trust for the Grove Lumber Company; also turning over 
ail the accounts receivable of the Grove Lumber Company. As a part 
of this transaction he agreed that if the creditors would give him until 
June 1, 1917, he would undertake personally to pay their claims in 
full. The considération for the entire agreement was the extension 
of time upon the debts of his company, so that he could make col- 
lections of outstanding accounts and marshal its resources. It was 
upon this basis that he signed the document. The very next day after 
the document was signed, a pétition in involuntary bankruptcy was 
filed against the company, its property seized by a receiver, and an 
adjudication obtained in due course. It is not claimed that any cred- 
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itor extended a dollar's crédit on the faith of his déclaration that he 
held the parcels of land wliich he scheduled in trust for his company. 
On the contrary, the évidence plainly shows that ail its indebtedness 
was incurred prior to that time, so there is no estoppel hère. Cline 
was at first appointed receiver, and afterwards trustée in bankruptcy, 
and has been in possession of the entire property of the Grove Lum- 
ber Company. 

The trial court dealt with the case in a rather sweeping way. 
We do not think that can be donc. The différent parcels hère in- 
volved each stand upon a separate basis, and in order to do justice 
in the case the évidence as to each property must be considered. Act- 
ing upon that basis, we will take up the separate properties. 

1. Lot 6, block 4, of Kirkpatrick Heights addition to the city of 
Tulsa: This property was purchased by Mr. Scott as a home. In 
making the purchase he used $250 of Grove L,umber Company 
money, and $200 in the form of a note which he held against the 
party from whom he purchased. The balance of the purchase price, 
$550, consisted of a second mortgage on the property which the pur- 
chasers assumed. A mortgage for $3,000 was given on the property, 
and the érection of a house started. Out of this mortgage the Grove 
lyUmber Company was paid in fuU the $250, and for ail material 
which it supplied for the house. The note and mortgages were both 
signed by Mr. Scott and his wife. The house was not completed at 
the time of the adjudication in bankruptcy. Subséquent to that date 
Scott paid out $1,600 of his own money for putting a heating plant 
into the property, wiring it, putting in a plumbing System, and con- 
structing sidewalks adjacent to it. He moved into the house as a 
home in May, 1917, and has continuously resided there ever since. He 
has paid the monthly payments due on the mortgage out of his own 
private funds. Thèse hâve amounted to something like $1,000. The 
decree of the trial court takes ail this private investment by Scott in 
property which from the beginning he intended as his home, and 
turns it over to the trustée in bankruptcy, and thereby not only ap- 
plies thèse personal funds to the payment of the debtsof the Grove 
Lumber Company, but likewise deprives Scott of a home. The decree 
as to this lot is clearly wrong and should be reversed. 

2. Lots 5 and 6 in block 5, Orchard's addition : This property was 
paid for by an automobile, but the automobile business was carried 
on as a branch of the business of the Grove L,umber Company. The 
house on this property had been completed some time before Mr. 
Scott bought it. It was listed, however, upon the books of the Grove 
Lumber Company as the property of the company, and was constantly 
so treated by Scott. For that reason the decree should be affirmed as 
to this property. 

3. Lot 1, block 9, East Lynne addition : That was purchased in 
July, 1916, by a check of the Grove Lumber Company for $225. Mr. 
Scott testifîed, however, that the check was charged to him in the 
accounts of his company, and, as he owned the company, it would 
not be unnatural that he should draw checks upon the account for 
a small private investment like this. He was receiving a salary of 
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$250 a month from his company. The distinctive feature in regard 
to this East Lynne property is this: There was no building on it at 
tlie time it was purcliased, and no building was put on it until after 
the proceedings in bankruptcy had been started, and Mr. Cline had 
taken possession of ail of the lumber company's effects. The building 
was contracted for in May, 1917, and erected by a man by the name 
of Tubbs. It was paid for out of a mortgage on the property. Some 
of the material that went into the building was purchased at the yards 
of the Grève Lumber Company from Mr. Cline as trustée in bank- 
ruptcy, but ail such purchases were paid in full. Thèse purchases 
were small. Most of the material for the building was purchased of 
other concerns, and was paid for out of the mortgage. Scott testifies 
that neither the lot nor the building which he erected on it after the 
appointment of the trustée in bankruptcy were intended as a part of 
the assets of the company. He sold this property November 30, 1917. 
It will therefore be impossible for him to perform the decree by con- 
veyance to the trustée. We think the évidence, as a whole, especially 
the fact that the building was erected after the proceedings in bank- 
ruptcy had been instituted, and ail the property of the Lumher Com- 
pany was in Cline's possession, shows that this property never belonged 
to the lyUmber Company, and the decree as to it is erroneous. 

The decree of the trial court is modified, being reversed as to Cline's 
homestead and the East Lynne property, and affirmed as to the other 
property, without costs to either party. 



B. V. D. CO. V. IS.\AC et ni. 

(Circuit Court of Appeals, Sixth Circuit. Februnry C, 1919.) 

No. .3307. 

1. In.iunction <&=j34 — RiGiiTS OF Seller — Ikjunction Aoaiksï Removal ot' 

Marks. 

A manufacturer of underwear, despite its claim of préservation of 
good will, could not restruin a .loblier who purchased tlie goods from 
otliers from removing secret marks on eacli carton, placed tliere by tlie 
manufacturer to enable it to detect thoso of its sclœted list of jobbers 
to wbom it sold who were cutting priées, sinoe the manufacturer parted 
with ail control over the merchaiidise and cartons by absolute sale. 

2. CoNTiîACTS <g==3lt(j(l) — Kestraint of Trade— Injunction Against Removal 

op Secret Marks. 

A manufacturer of underwear, which sold only to solocted .tobbers, could 
not restrain a .loblier, unable to buy dii'ectly from it, and who bouslit from 
others, from removing certain secret marks on the bottom of oach carton 
of goods, wliere oue of the purposes of the manufacturer in so marking 
the cartons was to enable it to détermine which of its wholesalers eut, 
priées, so that such wholesalers mlght b(; stricken from the selected list 
of jobbers, an unlawful restraint of trade which equity will not aid. 

Appeal from the District Court of the United States for the South- 
ern District of Ohio ; Howard C. Hollister, Judge. 

Suit in equity by the B. V. D. Company against Morris Isaac and 
others. From decree dismissing the bill, plaintitï appeals. Affirmed. 

<g=For other cases see same topic & KEY-NUMBBR in aU Key-Numbered Digests & Indexes 
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Hans V. Briesen, of New York City, and Murray Seasongood, of 
Cincinnati, Ohio, for appellant. 
James N. Ramsey, of Cincinnati, Ohio, for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and COCH- 
RAN, District Judge. 

KNAPPEN, Circuit Judge. Plaintiff manufactures the so-called 
"B. V. D." underwear, consisting of two-piece suits not protected by 
patent, as well as union suits, as to which rights under patent are claim- 
ed. It seils only to a selected list of jobbers, about 350 in number 
eut of about 850 applicants. Previous to the décision of the Sanatogen 
Case, 229 U. S. 1, 33 Sup. Ct. 616, 57 L. Ed. 1041, 50 E. R. A. (N. S.) 
1185, Ann. Cas. 191SA, 150, it sold its union suits under a strict price 
maintenance agreement. As to the two-piece suits there was no su?h 
agreement. Since December 7, 1916 (more than three years after the 
Sanatogen décision), plaintiff's acknowledgments of receipts from 
jobbers of orders for goods, both union and two-piece suits, hâve been 
accompanied by a form letter expressly designed to secure price main- 
tenance in fact. The statement not only says : 

"We eonslder it important that in tlie distribution of ttiese goods the priées 
to be received tlierefor shall not be eitlier greater or less tlian those whicli 
are fairly reasonable to ail concerned. A schedule of priées which we deem 
fair to ail under présent conditions is hereln set forth" 

— but also: 

"Any B. V. D. goods which shall be shipped to you should not therefore he 
sold at priées greater or less than our latest retailers' priées." 

Défendant is a jobber at Cincinnati. It had been unable to buy di- 
rectly from plaintiff, although it had offered complète assurance that 
priées would not be eut. It was thus compelled to buy from others. 
Several years before the Sanatogen décision plaintiff inaugurated a 
System of placing a selected sériai number upon the bottom of each 
carton contained in a given case. This secret mark, being entered on 
plaintiff's books, furnished means of identifying the jobber to whom 
the box had been shipped and plaintiff claims this enabled it to pre- 
vent fraudulent substitution. Défendant claimed and exercised the 
right to remove thèse secret marks from cartons containing plaintiff's 
goods. It was to enjoin this action that the biU was filed. Défendant 
justifies its action as necessary to protect the jobbers from whom it 
has bought against the conséquences of selling below plaintiff's pre- 
scribed prices. 

The District Court dismissed the bill on the grounds, first, that 
plaintiff parted with the title to its goods and their enclosing cartons 
when it sold them, and that it had no concern with defendant's treat- 
ment of the cartons after the latter had acquired full ownership ; and, 
second, that one of the purposes, if not the real purpose, of plaintiff 
in putting the secret mark on the cartons is to enable it to détermine 
which of its wholesalers is cutting prices, with a view of striking the 
offender from the selected list of jobbers. 

[1,2] The District Court was clearly right in dismissing the bill. 
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The broad rule that the seller of merchandise outright parts with ail 
control over it is no longer open to question. While the décisions to 
this effect hâve been for the most part in suits where the protection 
with respect to priée maintenance was claimed under patent, copy- 
right or trade-mark, yet the rule stated was applied, not because of 
such features, but in spite of them, and upon the fundamental ground 
that the control of the owner over the article sold ended with the 
complète passing of title. Dr. Miles Médical Co. v. Park & Sons Co., 
220 U. S. 373, 31 Sup. Ct. 376, 55 L. Ëd. 502; The Sanatogen Case, 
supra ; Straus v. Victor Talking Mach. Co., 243 U. S. 490, 37 Sup. Ct. 
412, 61 L. Ed. 866, L. R. A. 1917E, 1196, Ann. Cas. 1918A, 955; Mo- 
tion Picture Patents Co. v. Universal Film Mfg. Co., 243 U. S. 502, 
Z7 Sup. Ct. 416, 61 L. Ed. 871, L. R. A. 1917E, 1187, Ann. Cas. 
1918A, 959 ; Boston Store v. Amer. Graphophone Co., 246 U. S. 8, 
38 Sup. Ct. 257, 62 L. Ed. 551, Ann. Cas. 1918C, 447. 

The question of price restriction apart, there is no merit in the claim 
that plaintiff has retained such an interest in preserving its own good 
will as will support its claimed right to relief. The sale of its goods 
was absolute, and completely passed title, not only to the goods them- 
selves, but to their inclosing cartons. No authorities are cited, nor 
hâve we found any, which, since the line of décisions above refer- 
red to, lend support to plaintiff's claim. In Coca-Cola Co. v. Bennett, 
238 Fed. 513, 151 C. C. A. 449 (so far as material hère), it was merely 
held unfair compétition for the purchaser of plaintiff's goods in bulk 
to sell them in bottles bearing plaintiff's name and trade-mark when 
plaintiff had already sold to others the sole bottling privilège. Inger- 
soll V. Doyle (D. C.) 247 Fed. 620, was a case of trade-mark infringe- 
ment. The récent "Associated Press" décisions seem to us not at ail 
in point. Neither is there application in cases like Wells, etc., Co. v. 
Abraham (C. C.) 146 Fed. 190 (s. c, 149 Fed. 408, 79 C. C. A. 228) ; 
and Miles Médical Co. v. Goldthwaite (C. C.) 133 Fed. 794, where (be- 
fore the Sanatogen décision) provisions expressly designed to enforce 
price restrictions were sustained. 

The case of B. V. D. Co. y. Kommel, 200 Fed. 559, 119 C. C. A. 39, 
specially relied upon by plaintiff, is not persuasive of its contention. 
Not only was that case decided several years before the Sanatogen 
Case, but what was there said favorable to plaintiff is merely obiter, 
and apparently not even the unanimously accepted view of the court. 
Manifestly, cases involving protection of marks on articles still belong- 
ing to a plaintiff hâve no application. Conceding that plaintiff's secret 
System is susceptible of entirely legitimate and proper use, and even 
that it was not used illegitimately in the présent case, the action below 
was nevertheless right. There was hère no invasion of trade-mark, 
and no breach or attempted breach of any legitimate trust relation on 
the part of either défendants or their vendors. 

The suggestion that the erasure of the sériai number will enable the 
sale of former season goods as if put out during the current season, 
and thus affect plaintiff's good will, relates to a condition too remote 
and unsubstantial to justify the attempted restriction, especially as 
the purchasers from the plaintiff's jobbers were under no obligation 
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even to retaîn or use the boxes in which the goods were originally sold, 
and sales of past season goods were not forbidden. 

It cannot, however, be said that the conclusion of the District Court 
that plaintifï's reason for using its secret marking system embraced at 
least the enforcement of its price maintenance system, and thus was 
an unlawful restraint of trade, is without justification. To say the 
least, equity will not lend its aid to an attempt of that nature. True, 
the testimony of plaintifï's président denied such purpose, but in view 
of ail the other testimony in the case, the court was not bound to accept 
that statement at its face value. The District Judge heard and saw 
the witnesses, and his conclusions should not be disturbed. 

The decree of the District Court is affirmed. 



THE ITALIER. 

(Circuit Court of Appeals, Second Circuit Aprll 16, 1919.) 

No. 20. 

1. Skamen <^=323 — Wages — ^Patiteiîts at Intermediate Portb. 

Advance wages paid seamen on a foreign shlp, who signed In a foreign 
port, wliere such payment was légal, are to be deducted in Computing the 
half wages due at an lutemiediate port, under Seamen's Act, g 4 (Comp. 
St. § 8322). 

2. Seamen <S='4, 21 — Forfettitue of Wages — Désertion — Seamen's Act. 

The offense of désertion In the mercantile marine Is not abollshed by 
Seamen's Act, § 4 (Comp. St. § 8322), and such désertion entails a for- 
felture of ail wages due. 

3. Seamen <S=334 — "DevSertion." 

"Désertion," In the sensé of the maritime law, is a qulttlng of the shlp 
and her service, not only without leave and against the duty of the party, 
but with an Intent not agaln to return to the ship's duty. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Désertion.] 

4. Seamen <©==>24 — Wages — Part Payment at Intermediate Ports. 

A demand Is essentlal to the right to half wages at an Intermediate port, 
under Seamen's Act, § 4 (Comp. St. § 8322), and such demand must be 
made while the seaman Is stlll in the ship's service. 
6. Seamen <@=24 — Half Wages — Patment at Intermediate Ports. 

As seamen on foreign vessels hâve no rlghts under Seamen's Act, 
§ 4 (Comp. St. § 8322), untll they arrive wlthin a harbor of the United 
States, the five-day period which must elapse before demand for half 
wages may be made thereunder begins to run on the arrivai of the shlp 
in such harbor. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Sait in admiralty by Constant Janssens and others against the 
steamship Italier; Vital Delgoffe, claimant. Decree for libelants, and 
claimant appeals. Reversed. 

This action was brought by 11 seamen and flremen on the Belgian steamship 
Italier, to recover wages and damages for waiting time under R. S. §§ 4529 and 
4530, as araended by the Seamen's Act of March 4, 1915 (38 Stat. 1164, 1165, 
c. 153, §1 3, 4 [Comp. St. 8§ 8320, 8322]). 

<g=3For otlier cases see same topic & KEY-NUMBER in ail ICey-Numbered Digosta & Indexes 
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Libelants had shipped on this Belgian vessel at English and Itallan ports for 
a voyage which had not expired wlieii the Italier put into New York on October 
e, 1916. On October lOth, C of the libelants caused to be served on the master 
a written notice as follows: "I hereby demand one-half niy wages eanied In 
accordance with section 4530 of the United States Revised Statutes." This 
notice was dated October 9th, but not served until the day following, for 
reasons which appear immaterial. 

Prior to the service of this paper ail the libelants who tostifled liad either 
left the ship or formed the intention of so doing, and liad ceased to work. 
Sorne said they went back at night, and to sleep. One man who did not 
sign the written notice remained aboard until the lOth, when he disappeared 
without niaking any proven demand under the statute. 

Janssens petitioned for an order allowiiig proceediiigs in forma pauperis on 
October lOth, and on the same day the libel herein was flled, stating that he, 
"together with the other niemb(>rs of the crew who wished to be Joined as 
colibelants in this action," niade demand under section 4530. The vérifica- 
tion of the libel tben eiunnerates the names of the 11 libelants. The record 
contains no évidence tliat New York was a port where the Italier oithor loaded 
or delivered cargo. 

The court below gave a decree in favor of some of the libelants (witliout 
making any exiilanation as to wliy ail siiould not recover, if any did) and 
directed that in toiniiuting the amounts due "the advance notes advanced to 
the" libelants in England "should not be regai'ded as a crédit to the ship." 
Cl aimant appeals. 

Kirlin, Woolsey & Hickox, of New York City (L. De Grève Potter 
and John M. Woolsey, both of New York City, of counsel), for ap- 
pellant. 

L. C. Boehm, of New York City, for appellees. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circtiit Judge (after stating the facts as above). [1] 1. 
The Italier is a foreign vessel, and libelants shipped elsewhere than 
in the United States. Therefore, under The Talus, 248 Fed. 670, 
160 C. C. A. 570 (affirmed 248 U. S. 185, 39 Sup. Ct. 84, 63 L. Ed. 

, December 23, 1918) the court belovi' erred in directing that no 

crédit should be given to the ship in respect of advances made to the 
libelants beyond the boundaries of the United States. 

[2] 2. It seems to be thotight (judgin^ from the ténor of argument 
in this and similar causes) that the Seamen's Act of 1915 has abolished 
the offense of désertion in the mercantile marine. While it is true that 
arrest for désertion, the bodily return of a déserter to his ship, and 
generally the holding of a seaman to his shipping contract by phys- 
ical force, are things of the past, even in respect of foreign vessels 
so far as the United States is concerned (sections 16-18), désertion 
is still an offense on American vessels, entailing (inter alia) forfeiture 
of "ail or any part of the wages or émoluments which the [déserter] 
has then earned" (R. S. § 4596, as amended). 

"Désertion" is not defined by any act of Congress. Quite possibly 
the définition of désertion varies in différent countries. This record 
does not inform us whether Belgium defines désertion in any spécial 
way. Although the Belgian law would control, if proven (The 

Nigretia, 255 Fed. 56, C. C. A. ), we may, in the absence of 

such évidence, apply the gênerai maritime law. 
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[3] The définition of désertion "in the sensé of the maritime law" 
is settled, and consists in "a quitting of the ship and her service, not 
only without leave and against the duty of the party, but with an 
intent not again to return to the ship's duty." Cloutman v. Tunison, 
1 Sumn. 373, Fed. Cas. No. 2,907, where the subséquent cases are 
collated. Within this définition we hâve no doubt on the évidence that 
ail the libelants who made demand for half wages deserted before the 
présentation of such demand. 

[4] 3. It seems, also, to be thought that the demand for half wages 
under R. S. § 4530, as amended, is a ceremony of no moment, and 
may be made (as it was made in this case) af ter the seaman leaves 
his ship (in Judge Story's phrase) animo dereliquendi. Such is not 
the case. The seaman's is a lawful engagement and its propriety is 
to be judged primarily by the law of the ship's flag. But Congress 
has plainly declared that, when foreign vessels are in harbors of the 
United States, R. S. § 4530, as amended, shall apply to seamen on 
such vessels. Therefore such seamen are entitled to one-half of the 
wages earned down to the time of demand made, and such demand 
must be made within the territorial jurisdiction of the United States, 
and at a port where said vessel "shall load or deliver cargo." 

[5] But no such demand can be made "before the expiration of 
nor oftener than once in five days." As seamen on foreign vessels 
hâve no rights under this statute until they arrive within a harbor of 
the United States, it is, we think, évident that the five-day period be- 
gins to run upon arrivai in such harbor. The intimation to the con- 
trary in The Delagoa (D. C.) 244 Fed. 835, is disapproved. 

But, since a déserter may forfeit ail his wages, it is also a pre- 
requisite to recovery under the statute that there should be wages 
due him when he makes demand, and there are no wages due to a 
déserter. 

4. The décision below was therefore wholly erroneous in not 
finding that those libelants to whom awards were made had either 
deserted before demand made under the statute, or had never made 
a demand pursuant to the statute. 

5. The défense that there was no évidence that New York was for 
the Italier a port of either loading or discharging, and that on Octo- 
ber lOth five days had not elapsed after arrivai in the harbor, is not 
pleaded, but has been argued. Our view of the point, therefore, is 
stated rather for future guidance than as dispositive of the présent 
cause. 

Decree reversed, and cause remanded, with directions to dismiss the 
libel. 
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HANSON V. ROYAL INS. CO. 
(Circuit Court of Appeals, Sixth Circuit. December 3, 1919.) 

No. 3131. 

1. Insurance <g=177 — Fiée Insurance — Policy — Construction — "Expira- 

tion."' 

Where fire policy provlded that if at tîie expiration of the policy, or if It 
shouJd be caïu-eled by the assiired, the average time cotton under liability 
bas beeu at risk sball exceed two days, the assured should pay an addi- 
tional premiura. and the insurer treated the policy at an end because tlie 
reeeiver was appointed for the assured, the insurer's claim to the addi- 
tional premium can be sustained only on the ground that the receivership 
was équivalent to a cancellation of the policy by the assured ; the tenu 
"expiration" in sucli a contract meaning expiration by lapse of time. 

[Ed. Note. — For other définitions, see Words and Phrases, First ana 
Second Séries, Expiration.] 

2. Insurance ©=5146(3) — Fire Policy — Aiibiguitt. 

Where, under a tire policy, it was questionable whether the insurer was 
entitled to the additional premium clalmed, the provisions creating an 
ambiguity, insurer bas the burden of explaiiiing the .same. 

3. Insurance ©=>2o2 — Fire Policy — Additional Premium — "Cancellation." 

Where a fire ]iolicy provided that it should be void if any change other 
than by death of assured should take place in the interest, title, or posses- 
sion of the subjeet of Ibe Insurance, and on a reeeiver being appointed 
for the assured the insurer deelared the policy void, held, that such ter- 
mination of the policy did not amount to a cancellation of the policy by 
the assured, so as to entitle the insurer to certain additional premiums. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Cancellation.] 

Appeal from the District Court of the United States for the West- 
ern District of Tennessee; John E. McCall, Judge. 

The claim of the Royal Insurance Company was allowed in receiv- 
ership proceedings against the Gulf Compress Company, and C. C. 
Hanson, the reeeiver, appeals. Order reversed, and cause remanded, 
with directions. 

D. H. Bynum, of Indianapolis, Ind., for appellant. 
Edward B. Klewer, of Memphis, Tenn., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. The case, shortly stated is this : On 
September 1, 1907, the insurance company, by a séries of policies, in- 
sured the compress company, during one year from that date, on ac- 
count of its liabihty to carriers for loss or damage by fire upon cot- 
ton in baies at certain locations stated in the respective policies. The 
initial premiums were payable monthly at the rate of 1^4 cents for 
each baie passing through the compress, as shown by certain monthly 
statements required from the compress company. On May 30, 1908, 
while the policies were still in force, the compress company's property 
passed into the possession of a reeeiver appointed by the court below 

^=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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in a creditor's suit. Each policy contained an agreement that, "unless 
otherwise provided by agreement indorsed hereon or added thereto," it 
"shall be void if * * * any change, other than by the death of an 
insured, take place in the interest, title, or possession of the subject of 
insurance (except change of occupants without increase of hazard), 
whether by légal process or judgment or by voluntary act of the in- 
sured, or otherwise, or if this policy be assigned before a loss." 

[1] On June 8, 1908, the insurance company gave notice to the car- 
riers that — 

"The Gulf Compress Comijany having beeii placod in the hands of a re- 
ceiver, the policies * * * are uull and void from and after the appointment 
of the receiver, aud such action itself avoided the policies." 

The premium agreement provided that — 

"If at the expiration of the policy, or if the policy be canceled by the as- 
sured, the average tlme cotton under liabillty lias beeu at risk shall exceed two 
days, the assured agrées to pay to the insurance company an additlonal pre- 
mium of one-half cent per baie for each day or fraction thereof in excess of 
two days, on each baie of cotton for which the assured has been liable to the 
transporiatlou Unes." 

The claim of the insurance company for this additional premium 
was allowed in the receivership proceeding. The propriety of this al- 
lowance is the only question hère. 

The only ground on which it can even plausibly be contended that 
the insurer is entitled to the additional premium is that what was donc 
amounted to a cancellation of the policy "by the assured." That the 
receivership did not work an "expiration" of the policy within the 
meaning of that contract is clear. The term "expiration," as ordina- 
rily understod in insurance contracts, and where not otherwise defined, 
means expiration by lapse of time. The policy contains nothing vary- 
ing this ordinary meaning. Indeed, in the premium agreement quoted 
the expiration and cancellation of the policy are treated as whoUy dis- 
tinct from each other. 

[2, 3] The insurer's actual contention is that the appointment of 
a receiver, and the latter's possession and opération of the compress 
company's plant effccted a "change * * * jn the interest, title, 
or possession of the subject of insurance," and that such avoidance 
of the policy, occurring as it did, through no fault of the insurer, 
amounted to a cancellation "by the assured." But were we to assume, 
for the purposes of this opinion, that the receivership did avoid the 
policies, we yet would be unable to agrée with the contention that such 
avoidance amounted to a cancellation by the assured within the mean- 
ing of the premium provision; that is to say, within the intention of 
the parties. The additional premium is provided in either of but two 
contingencies — "expiration" of the policy or its cancellation "by the as- 
sured." The contingency of avoidance by the existence or occurrence 
of any one of the dozen or more conditions which in this, as in ail mod- 
em fire insurance policies, effect avoidance, or the "ceasing" of the 
policy under another provision, are whoUy omitted, although the nat- 
ural course would hâve been to mention them if meant to be inclttded. 
Such omission, in the view most favorable to the insurer, created an 
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ambiguity, the burden of explaining which was on the insurer, as the 
one who prepared and put out the contract. This burden bas not been 
sustained. 

The other provisions of the policy lend no support to the insurer's 
construction of the expression "canceled by the assured." So far as 
pertinent, they are opposed to it. The poHcy provides for its own can- 
cellation in but one of two ways, viz. "at the request of the assured" at 
any time or "by the company" on five days' notice. Moreover, the re- 
turn premium provision recognizes a distinction between cancellation 
and avoidance of a pohcy in the words : 

"If this policy shall be (■ancelod as lieroin provided, or bccome void or cease, 
tlie premiuni liaving been actually iiaid, tlie uiioarned portion sliall be re- 
tunied." 

For if the three contingencies named were, in the minds of the par- 
ties, one and the same thing, there was no occasion to mention but 
one. 

The omission from the premium provision of the contingency of the 
pohcy becoming "void" for any of the numerous causes declared to 
produce that efifect is significant. We are constrained to the opinion 
that cancellation "by the assured" means a cancellation "at the request 
of the assured" in fact. The latter, so far from requesting cancel- 
lation, in fact tried to prevent it by assigning the policies to its receiver, 
consent to which was refused by the insurer, unless the receiver would 
guarantee payment of certain claimed premiums accruing before the 
receivership. 

So far as authority for thèse views may be thought necessary, Davi- 
son v. Insurance Co., 189 Pa. 132, 136, 42 Atl. 2, is more or less in 
point. The conclusion we bave reached makes it unnecessary to con- 
sider the other défenses urged by the receiver. 

The order of the District Court is reversed, and the record remanded 
to that court, with directions to disallow the claims, so far as involved 
in this appeal. 



WATTS et al. v. CRARB et al. 

(Circuit Court of Appeals, Nintli Circuit. May 5, 1919.) 

No. .3207. 

1. Equity i©=>.345 — Evidence — Verified Answer. 

The doctrine that, where an answer under oath Is not waived In the 
bill, the déniais in a verified answer as to ail niatlers within the Personal 
knowledge of the party answeriiig must be overcome by the évidence of 
witnesses, or by one witness corroborated by circumstances équivalent in 
weight to another witness, did not rest npon any spécifie rule promulgat- 
ed by the Suprême Court, but upon the gênerai equity practice. 

2. Equity <3=':'.45— Verikiei> Answeb — Evidence to Ovekcome. 

Regardless of any change which the new equity rules of 1912 might 
hâve had on a sworn answer, a decree for coniplainants in a suit to set 
aside deods on the ground that grantor was old and feeble and unduly 
intluenced heUl not open to attack on the theoi-y that a verified answer was 
liled and such decree could not be based ou the testiraony of a single wit- 

<S=5For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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ness ; It appearing that the testimony was adéquate to support the decree, 
though more than one witness, or one wltness corroborated by circuin- 
stances équivalent in weight to another witness, be deemed required. 

Appeal from the District Court of the United States for the District 
of Oregon ; Charles E. Wolverton, Judge. 

Bill by Jerusha Crabb and John Crabb against Homer I. Watts and 
others. From a decree for complainants (249 Fed. 357), défendants 
appeal. Affirmed. 

The appellee Jernsha Crabb was the daughter of Thomas Watts, who dled 
intestate on April 20, 1914. The appellants Homer I. Watts and Marvel 
Watts were her half-brotbers, and they and she were the only heirs at law 
of the estate of Thomas Watts. The appellees brought suit in the court be- 
low to set aside two deeds purported to hâve been executed by Thomas Watts 
on April 14th, four days before his deatli, by one of which deeds 120 acres 
of land were conveyed to Jennie Andersen Watts, wife of said Marvel Watts, 
and by the other deed 320 acres were conveyed to Vernita Watts, the daughter 
of Marvel Watts, whlch deeds were not recorded until after the death of 
Thomas Watts. The complaint alleged that Thomas Watts, at the time of 
the exécution of the deeds, was very old and feeble in mind and body, and 
incapable of doing business or of making a conscious or Intelligent disposition 
of his property, and that the deeds were without considération, and were 
obtained by fraud and nndue influence upon the part of the appellants, while 
said Thomas Watts was sick in bed at the home of Homer Watts; that the 
only estate of the décèdent, aside from the land so deeded, consisted of 80 
acres of Inciunbered land, the value of which was barely sufBcient to pay the 
mortgage thereon and the expenses of the funeral and the administration of 
the estate of Thomas Watts. The answer denied that Thomas Watts was 
so feeble in mind or body as to be Incapable of doing business or disposing 
of his estate, and denied the allégation of undue influence, or of any influence, 
upon him to induce the exécution of the deeds. The court, upon the issues 
and the évidence, sustaincd the allégations of the complaint, and decreed that 
the convéyances be set aside. 

Will M. Peterson and James H. Raley, both of Pendleton, Or., for 
appellants. 

Alfred S. Bennett, of Salem, Or., and James A. Fee, of Pendleton,. 
Or., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The appellants point to the fact that the bill of the appellees called for 
an answer under oath, and that the appellees answered under oath, and 
they invoke the rule that either two witnesses or one witness with cor- 
roborating circumstances are required to outweigh an answer asserting 
a fact responsive to the bill. The new equity rules of 1912 (198 Fed. 
xix, 115 C. C. A. xix), which were in effect after February 1, 1913, ab- 
rogated ail prior equity rules. They contain no provision that an an- 
swer shall be verified, and they make no référence to the probative 
effect of an answer under oath, where the oath is not waived. Camp- 
bell V. Northwest Eckington Ce, 229 U. S. 561, 33 Sup. Ct. 796, 57 
L. Ed. 1330, cited by the appellants, is a case in which the issues were 
made and the cause was tried and decided before the new equity rules 
were promulgated. The doctrine that where an answer under oath 
is not waived in the bill, the déniais in a verified answer as 
to ail matters within the personal knowledge of the party answer- 
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ing must be overcome by the évidence of two witnesses, or by one 
witness corroborated by circumstances équivalent in wcii^ht to an- 
other witness, did not rest npon any spécifie rule promulgated by the 
Suprême Court, but upon a gênerai rule of equity practice, as stated 
in 2 Story's Equity, § 1528. 

[2] In the présent case it is not necessary to décide w^hether the new 
equity rules hâve abrogated that rule of practice, for hère the essen- 
tial facts to establish the appellees' case do not rest upon the testimony 
of any single witness. Thus the allégation that Thomas Watts was old 
and feeble in mind, and sick and mentally weak and easily influenced, 
was sustained by the testimony of several witnesses for the appellees, 
and the finding of fact indicating undue influence on the part of the 
appellants is deducible from the testimony of witnesses and the sur- 
rounding circumstances. The allégation to which the appellants refer, 
that "Homer I. Watts and his brother hâve some arrangement between 
themselves by which they are to be the real owners and receive the 
benefits from such land," although it was not proven, is not a ma- 
terial allégation to the relief which is sought in the bill. 

About four, years before his death, Thomas Watts had* executed 
a will in which he bequeathed $200 to his daughter Jerusha, and 
divided the remainder of his estate between his two sons. About 
the 16th of March, 1914, he visited his daughter at her home, and re- 
mained there until April 10, 1914. While he was there he sent for 
his will. After having it in his possession a few days, he destroyed 
it, and stated to his daughter and his granddaughter, "Now it is done, 
and they will ail share equally." Thereafter he was taken seriously 
ill, and on April lOth Marvel Watts came and carried him to Homer's 
house, and there he remained in charge of a nurse and the physician 
attending him until his death, and there he executed the deeds which 
are the subject of the suit. Jerusha, her husband, and her daughter 
ail testified in substance that, when Marvel Watts came to take his 
f ather away, the latter said : 

"If you hâve corne after me to take me down to make any papers, or slgn 
any papers, I won't go e'er a step." 

To which Marvel answered: 

"Father, we hâve no such intention as that It shall be divided equal. 1 
won't influence you to sign anything." 

Marvel denied this conversation, but the court below was convinced 
of the truthfulness of the appellees' testimony. The court below heard 
ail of the testimony in open court. That careful considération was 
given to the testimony is evidenced by the opinion which is found in 
the record. The court found, in the testimony of the nurse and the tes- 
timony as to Watts' physical and mental condition, together with the 
testimony of the défendants, that the deeds were procured from Thomas 
Watts by f raud and déception and undue influence, and by taking ad- 
vantage of his enfeebled mental and physical condition, that the deeds 
were not the voluntary and intelligent act of Thomas Watts, and that 
in equity and good conscience the deeds were f raudulent and void. We 
iind in the record no ground to disturb that conclusion. 

The decree is affirmed. 
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THE GANOGA. 

THE BESSIE. 

(Circuit Court of Appeals, Second Circuit. April 16, 1919.) 

No. 177. 

TOWAGE <©:=>11(10) — LlABILITY FOR InJURY TO TOW InSECUEE MOOElNa. 

A tug, wliicli left a number of boats in low fastened to a pier by a slip 
line over a pile, while she went after others, hcld in fault for injury to 
one of tlie boats by collision with anotlier pier after tlie tow had gone 
adrift on the risiiis tide and in a higli wiud, which caused the line to 
slip over the top of the pile, on the groinid tliat uuder the circumstances 
she should hâve seen that the tow was more securely fasteued. 

Appeal f rom the District Court of the United States for the South- 
ern District of New. York. 

Suit by the Red Star Towing & Transportation Company against 
the steam tug Ganoga, the L,ehigh Valley Transportation Company, 
claimant, with the boat Bessie, McWilliams Bros., Incorporated, claim- 
ant, implêaded. Decree for claimants, and libelant appeals. Reversed. 

Burlingham, Veeder, Masten & Fearey, and Chauncey I. Clark, ail 
of New York City (Charles E. Wythe, of New York City, of counsel), 
for appellant. 

Harrington, Bigham & Englar, of New York City (Dix W. Noël, 
of New York City, of counsel), for the Ganoga. 

Herbert Green, of New York City, for the Bessie. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

WARD, Circuit Judge. February 3, 1917, the tug Ganoga hung up 
a flotilla of eight light canal boats on a pile at the lower corner of 
the river end of the Gamecock Pier, Jersey City, to become a part of 
a larger tow to be subsequently taken to Perlh Amboy. The master 
of the tugordered the captain of the port hawser boat Bessie, which 
was nearest the pier, to make his line fast from her bow to the pile, 
and this was donc ; the eye of one end of the line being fast to the 
boat's bitts, the other end, after passing around the pile, being brought 
back to the bitts and made fast. This is called a slip line, and is 
generally used because it can be easily let go from the boat without 
any help from the pier when the tow is ready to start. The tug then 
left to get more boats, and when she returned found that the whole 
flotilla had gone adrift and had collided with Pier 1, North River, 
the boat Red Star No. 19 sustaining damage, for which this libel was 
filed against the tug. The tug brought in the boat Bessie under the 
fifty-ninth rule, charging her with fault in the manner of making 
fast, and charging botli her and the Red Star No. 19 with fault for not 
having anchors. 

The time of the arrivai of the flotilla at the Gamecock Pier and the 
time of the return of the tug, when she discovered the drifting, are 
important with référence to the stage of the tide and the force of the 
wind. The master of the tug says he arrived at 10:30 p. m. of Feb- 

<Sx=>l<"or otlier cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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ruary 3d on half flood and upon his return at 1 a. m. of the 4th he 
found the boats had got adrift. As it was not low water until mid- 
night of the 3d, he could not hâve arrived at any stage of the fîood 
tide until after midnight. A record of the times of the tug's move- 
ments being kept, the claimant could hâve proved them exactly, if it 
had chosen to do so. Therefore we adopt the testimony of the master 
of the Red Star No. 19 that the flotilla arrived at midnight of the 3d 
and got adrift about tvvo hours afterwards on the rising tide. 

The testimony is uncontradicted that when the flotilla was made fast 
a high vvind was blowing it out into the stream, and the weather report 
shows that at midnight of February 3d the wind was blowing from 
the Southwest at 39, and at 2 a. m. of the 4th at 36, miles an hour, a 
moderate gale by the Beaufort scale. It is also uncontradicted that 
the deck of the Bessie was above the top of the pile around which her 
line was passed, and that the line did not part. The captain of the 
Bessie testified that the deckhand of the tug passed this line around 
the pile, and that he saw him pass it under the line of another boat 
lying at the pier, whose line had a bight around the pile, and that when 
the tow was brought back he saw that the other boat had merely a 
slip fast. To accomplish such a thing it would be necessary for those 
on the other boat to let go their own line and for some person or per- 
sons on the pier to get the bight of the line free from the pile and hold 
the boat against the wind and sea until some other people lifted the 
Bessie's line from the pile and held the eight boats against the wind 
and sea until the line of the other boat had been slipped around the 
pile and the line of the Bessie replaced above it. 

The District Judge held that it was physically impossible for the 
Bessie's line to hâve slipped over the pile; i. e., that it must hâve 
been removed by human agency and replaced in the manner above de- 
scribed. If he was right in this, then neither the Bessie nor the tug 
would hâve been at fault. We reject, however, what seems to us to be 
an extraordinary, motiveless, and almost incredible explanation, in 
favor of the very natural one, viz. that the Bessie's line led down to 
the pile and around it, over the line of the other boat, and the Bessie, 
by tossing and surging on the rising tide, passed it over the top of the 
pile. 

It is quite true that the flotilla was made fast in the usual way by 
the Bessie and that her line did not part ; also that the tug was not an 
insurer of the tow, but only owed it ordinary care. If the Bessie was 
at fault in making fast, the tug would not be responsible for any 
damage caused to her thereby, though it might be to the other boats. 
McWilliams v. P. & R. Co., 203 Fed. 859, 122 C. C. A. 84. The 
Bessie's line was good, did not part, and was made fast in the usual 
way. The négligence, if any, was in the failure to foresee that the 
Bessie, tossing and surging in such wind and weather, with her deck 
higher than the top of the pile, would be likely on the rising tide to 
slip the line over the pile. Under thèse circumstances we think ordi- 
nary care required that a better fast than the usual slip fast should 
hâve been made, and that the tug was at fault for not seeing to it, 
whereas boatmen could not be held at fault for want of such nautical 
skill. 

257 P.— 40 
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The claimant of the tug does not press the charge that the Bessie 
had no anchor, and Red Star No. 19 had none which could be used, 
so that we need not consider the question. 

The decree is reversed, and the court below directed to enter the 
usual decree in favor of the Hbelant. 



In re HUDFORD CO. OF NEW YORK, Inc. 

Pétition of ZALKIN. 

(Circuit Court of Apiieals, Second Circuit. April 16, 1919.) 

No. 213. 

Bankrttptcy 'S=172 — Pkopeety Passing to Trustée — Assiqsment of Claims 
Against United States. 

Under Rev. St. § 3477 (Comp. St. § 6383), making void any assignment 
or transfer of an unallowed claim against tlie United States, a contract 
under whlcli petitioner furnished automobile parts to banlirupt, to be 
used In fllllng a contract with the governuient, and which provided thiit 
ail warrants received by bankrupt under its contract should be indorsed 
by it as agent and dellvered to petitioner, lield void, and such warrants 
received by the trustée held to mure to the beneflt of gênerai credltors. 

Pétition for Revision of Order of the District Court of the United 
States for the Southern District of New York. 

In the matter of the Hudîord Company of New York, Incorpo- 
rated, bankrupt. Pétition by Harry Zalkin, trustée, to revise order 
of District Court. Reversed. 

Nathan Friedman, of New York City, for trustée. 

Edwards, O'Loughhn & George, of New York City (David G. 
George and Charles H. Edwards, both of New York City, of counsel), 
for H. H. Babcock Co. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

WARD, Circuit Judge. This is a réclamation proceeding in bank- 
ruptcy. The pétition of the H. H. Babcock Company to the référée 
allèges that on August 28, 1917, it agreed to furnish to the Hudford 
Company certain automobile bodies and fenders to be used by it in 
carrying out a contract with the United States govemment; the 
Hudford Company agreeing that title to the bodies and fenders should 
remain in the petitioner until delivery to the government, the warrants 
to be issued therefor to become the property of the petitioner and to 
be collected, indorsed and forwarded by the Hudford Company to the 
petitioner as its agent, any sum over the contract price of the bodies 
and fenders to be applied to the payment of any balance then due 
by the Hudford Company to the petitioner, the Hudford Company 
assigning to the petitioner ail its right, title, and interest in its contract 
with the govemment and agreeing to give such further assurance to 
the petitioner as it might deem necessary to carry out the agreement. 

The petitioner thereupon furnished 56 automobile bodies and 26 

(g=>Por other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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pairs of fenders to the Hudford Company, which it delivered to the 
government. October 26, 1917, the Hudford Company was adjudi- 
cated a bankrupt and its trustée came into possession ofgovernment 
warrants to its order for the sum of $4,370, which he has collected 
and out of which he has refused to turn over the sum of $4,002.95, 
due to the petitioner under the contract of August 28, 1917. The 
prayer of the pétition was that the trustée be required to turn over 
the said amount with interest to the petitioner. 

The référée denied the pétition, with costs, on the ground that the 
agreement of August 28, 1917, made before allowance by the govern- 
ment of the Hudford Company's claims and before issue of any war- 
rants, was in contravention of section 3477, Rev. St. U. S., which 
reads as follows: 

"AU transfers and assignments made of any claim upon the United States, 
or of any part or share thereof, or interest therein, whether absolute or con- 
ditional, and whatever may be the considération therefor, and ail powers of at- 
tomey, orders, or other authoritles for receiving payaient of any such clalm, 
or of any part or share thereof, shall be absolutely nuU and void, unless they 
are freely made and executed In the présence of at least two attesting wit- 
nesses after the allowance of such a daim, the ascertainment of the amount 
due, and the Issuing of a warrant for the payment thereof. Such transfers, 
assigimients, and powers of attorney must recite the warrant for payment, and 
must be acknowledged by the person making thera, before an offieer having 
authority to take acknowledgments of deeds, and shall be certlfied by the offi- 
eer ; and it must appear by the certlficate that the ofllcer, at time of the 
acknowledgment, read and fully explained the transfer, asslgnment, or war- 
rant of attorney to the person acknowledging the same." 

The H. H. Babcock Company having filed a pétition for review in 
the District Court, the District Judge held that although the agree- 
ment of August 28, 1917, was forbidden by section 3477, nevertheless 
it constituted a conditional sale, binding the proceeds of the warrants 
for the goods in the hands of the trustée, and as the property belonged 
to the petitioner, and not to the bankrupt, the transfer within four 
months of the filing of the pétition in bankruptcy was not a préférence 
under section 60b of the Bankruptcy Act.* Bailey v. Baker Ice Ma- 
chine Co., 239 U. S. 268, 36 Sup. Ct. 50, 60 L. Ed. 275. We think 
the learned judge erred. The Babcock Company knew that its title 
to the bodies, etc., could not be reserved, and was not intended to 
be reserved, as against the government, and that the only security it 
could expect was in the claim when allowed, and in the warrants to 
be issued by the government to the Hudford Company. But the 
Suprême Court has in the most explicit and unmistakable terms pro- 
nounced ail such agreements, direct or indirect, absolutely void under 
section 3477. National Bank of Commerce v. Dovi^nie, 218 U. S. 
345, 31 Sup. Ct. 89, 54 h. Ed. 1065, 20 Ann. Cas. 1116. In that 
case the bank had advanced money to the bankrupt upon the security 
of 16 claims against the United States for materials furnished by the 
bankrupt, none of which claims had been allowed, and for none of 
which warrants had been issued. The court held that the assignments 
were absolutely void, and the bankrupts were still the owners of 
the claims, which passed, not to the bank, but to their gênerai cred- 
itors, as if no assignments had been made. In view of this décision 

'Act July 1, 1898, c. 641, 30 Stat. 662 (Comp. St. S 96«). 
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the Court of Appeals of New York in Manhattan Co. v. Paul, 216 
N. Y. 481, 111 N. E. 76, overruled its former décision to the contrary 
in York v. -Conde, 147 N. Y. 486, 42 N. E. 193, and held that the 
plaintiff could not recover against the défendant for conversion under 
the foUowing circumstances : The plaintiff advanced moneys to a cor- 
poration upon the security of an assignment by it of claims against 
the United States government which the défendant, the corporation's 
treasurer, agreed, as agent of the plaintiff, to collect, indorsing the 
warrants to it, instead of which he indorsed and deposited them in 
the borrower's bank. This was not even a case of bankruptcy, in- 
volving a préférence of the lender over gênerai creditors. Such re- 
sults may appear inéquitable, but the act of Congress as interpreted 
by the Suprême Court make them inéluctable. 
The decree is reversed. 



SHILTER V. L'NIÏED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 12, 1919.) 

No. 3252. 

1. Indictment and Information <S=>202(2, 5) — Defects — Cube bt Verdict. 

A défendant who waits until after verdict before making objection to 
tlie sufficiency of the indictment, waives ail objections wliich run to the 
mère form in wliicli the various éléments of tbe crime are stated, or to 
the faet that the indictment is inartificially drawn; but defects in sub- 
stance, or failure of the indictment to state facts to coustitute an offense. 
are not cured by verdict. 

2. Army and Navy «©=340 — Espionaqe Act — Indictment — Sufficiency. 

An indictment charging that défendant, in a named city and betweeii 
January and May, made séditions statemenfs witli intent denounced by 
the Espionage Act (Comp. St. 1918, § 10212a et seq.), and thereby wili- 
fully, uniavi'fully, and knowingly atterapted to cause insubordination, dis- 
loyalty, and refusai of duty in the mllitary and naval forces of the United 
States, is insufficient, where there was nothing to conneet the acts of dé- 
fendant directly or indirectly wiûi sueli military or naval forces. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California; Edward S. Farring- 
ton, Judge. 

Karl Shilter was convicted of attempting to cause insubordination, 
disloyalty, and refusai of duty in the military and naval forces of the 
United States, in violation of the Espionage Act, and he brings error. 
Reversed and remanded, with instructions to discharge défendant. 

Arnold W. Liechti, of San Francisco, Cal, for plaintiff in error. 

Annetta A. Adams, U. S. Atty., of San Francisco, Cal, and John W. 
Preston, Sp. Asst. Atty. Gen., and P. H. Johnson, Asst. U. S. Atty.. 
of Sacramento, Cal. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The plaintiff in error was convicted un- 
der an indictment which charged that on "divers dates between the 
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Ist day of January, 1918, and the 6th day of May, 1918," at Sacra- 
mento, Cal., lie did "then and there unlawfully, willfully, and knowing- 
ly attempt to cause insubordination, disloyalty, and refusai of duty 
in the military and naval forces of the United States, with the intent 
on the part of him, the said défendant, to interfère with the opération 
and success of the military and naval forces of the United States and 
to promote the success of its enemies ; that is to say, the said défend- 
ant did then and there make the following séditions statements, to wit." 
Then follow the statements. There was no demurrer to the indict- 
ment, no exceptions were taken at the trial, and no motion in arrest of 
judgment was made. 

[1] The plaintiiï in error raises in this court for the first time the 
objection that the indictment is fatally defective for want of aver- 
ments setting forth the circumstances under which the séditions utter- 
ances were made and the persons to whom thev were made. Dun- 
bar V. United States, 156 U. S. 185, 15 Sup. Ct. 325, 39 L. Ed. 390, is 
authority for the proposition that a défendant who waits until after 
verdict before taking an objection to the sufficiency of the indictment 
waives ail objections which run to the mère form in which the varions 
éléments of the crime are stated, or to the fact that the indictment is 
inartificially drawn. We take that décision as expressing in full the 
nature of the objections to an indictment which may be waived by 
nonaction in a trial court, objections to the form in which the éléments 
of the crime are stated, and objections to the fact that the indictment 
is inartificially drawn; and it follows that objections which affect the 
substantial rights of the défendant are not thus waived, and they may 
be presented for the first time on writ of error. "Defects in substance 
are not cured by verdict" (22 Cyc. 485), nor is a failure to state facts 
sufïicient to constitute an offense cured by verdict (22 Cyc. 487). The 
most that can be claimed in the way of waiver is that it is too late to 
urge an objection in an appellate court, "unless it is apparent that it 
afïected the substantial rights of the accused." Holmgren v. United 
States, 217 U. S. 509, 523, 30 Sup. Ct. 588, 591 (54 L. Ed. 861, 19 Ann. 
Cas. 778) ; United States v. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 31 U- 
Ed. 516; Morris v. United States, 168 Fed. 682, 94 C. C. A. 168. In 
Oesting v. United States, 234 Fed. 304, 148 C. C. A. 206, this court 
said: 

"By the defendaiit's failure to demur to au indictment, or to enter a mo- 
tion to (juash, or a motion in arrest of jud^nicnt after verdict, he waives liis 
right to object in an apjiellate court to any raatter wliicli goes to tlie form 
in wliicli the offense is stated : but lie does not waive the right to raise the 
objection that the indictment is lacking in some essential élément to consti- 
tute the offense which is charged." 

[2] There is nothing in the indictment hère to connect the acts of 
the accused directly or indirectly or in any way with the military or 
naval forces of the United States, and therefore there is nothing to 
advise a court that an offense has been committed against the United 
States. Ail that the indictment charges is that the défendant in a nam- 
ed city and at soine time between January and May made certain sédi- 
tions statements, with the intent denounced by the Espionage Act 
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(Act June 15, 1917, c. 30, 40 Stat. 217 [Comp. St. 1918, § 10212a, et 
seq.]), and thereby unlawfully, willfully, and knowingly attempted to 
cause insubordination, disloyalty, and refusai of duty in the military 
and naval forces of the United States. Such an indictment is insuffi- 
cient, we think, to sustain a judgment of conviction. 

The judgment is reversed, and the cause is remanded to the court 
below, with instructions to discharge the plaint! ff in error. 



WESTINGIïOUSE ELECTRIC & MFG. CO. v. BIXGHAMTON RY. CO. 

In re PHELPS et al. 

(Circuit Court of Appeals, Second Circuit. Aprll 29, 1919.) 

No. 238. 

Judgment <S=5713(1) — Peesons Concluded — Obdeb Instructing Reckiveb. 

Findings of fact and law, stated in an order of a fédéral court directing 
its receiver for an eleetric railway company, operating under franchises 
from différent municipalities, to apply to tlie state Public Service Com- 
mission for an increase of rates of fare, held not an adjudication bindlug 
upon the municipalities. 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Suit in equity by the Westinghouse Electric & Manufacturing Com- 
pany against the Binghamton Railway Company. The City of Bing- 
hamton and Town of Union appeal from an order made on application 
of William G. Phelps, receiver. Appeal dismissed. 

For opinion below, see 255 Fed. 378. 

John Marcy, Jr., Corp. Counsel, and Neil G. Harrison, Asst. Corp.. 
Counsel, both of Binghamton, N. Y., for appellant city of Binghamton. 

Edwin H. Moody, of Binghamton, N. Y. (Douglas V. Ashley, of 
Binghamton, N. Y., of counsel), for appellant town of Union. 

Curtiss, Keenan & Tuthill, of Binghamton, N. Y. (Abram J. Rose, of 
New York City, of counsel), for receiver. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

WARD, Circuit Judge. The receiver of the Binghamton Railway 
Company applied to the District Court for the Northern District of 
New York, which appointed him, for an order authorizing him to ap- 
ply to the Public Service Commission of the state of New York, Sec- 
ond District, for an increase of rates of fare from 5 cents to 7 cents 
per passenger and an order holding that the consents of the city of 
Binghamton, village of Port Dickinson, Johnson City, Endicott, Un- 
ion, and town of Union were not necessary to the validity of such an 
increase, and that they show cause why the prayer of the pétition 
should not be granted. 

The municipalities appeared specially on the return day to object 
to the jurisdiction of the court, on the ground that the question of 
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raising rates must be submitted to and determined by the Public Serv- 
ice Commission primarily, and that the railway company was under 
contract with the municipalities to carry at 5 cents per passenger, 
which contract rate could not be changed by any one without their 
consent, in accordance with the décision of the Court of Appeals in 
the Quinby Case, 223 N. Y. 244, 119 N. E. 433. The District Judge 
overruled thèse objections and granted the order to show cause, where- 
upon the municipalities thereafter took part in the proceedings be- 
fore him. This was, under the circumstances, no waiver of their ob- 
jections to the jurisdiction. 

In considering the prayer of the pétition, the District Judge would 
naturally need to satisfy himself : First, that an increase in rates was 
proper and necessary ; second, that the relations between the railway 
company and the municipalities were such that the Public Service 
Commission, if applied to, would hâve jurisdiction consistently with 
the décision of the Court of Appeals of the state of New York in 
the Quinby Case, supra. 

January 22, 1919, after a hearing, the District Judge entered an 
order, from which the city of Binghamton and the town of Union 
take this appeal. 

The order départs from the requirements of equity rule 71 (198 
Fed. xxxviii, 115 C. C. A. xxxviii), in that it begins by the récital of 
ail the procédural steps taken in the proceeding, follows this with a 
statement of the évidence and a finding of fact thereon as to the cost 
of carrying passengers, followed by a conclusion of fact that the rate 
ought to be increased, followed by a conclusion of law that the com- 
pany's franchises, properly construed, do not constitute a contract 
fixing the rates of fare. 

We think the Public Service Commission, if applied to by the re- 
cel ver, would hâve jurisdiction to décide independently thèse findings 
of fact and law set forth in the order, and that they can only be re- 
garded as enabling the court to intelligently instruct its receiver in 
respect to an application to be made to the Public Service Commis- 
sion. The order in thèse respects does not constitute res adjudicata 
as to the municipalities at ail. 

The only part of the order which we think material on this appeal 
is article 8, which reads: 

"Eighth. That in view of the facts and exlsting conditions, wWch are llable 
to continue, and so far as human foresight can détermine will continue for at 
least two years without substantial change, the receiver, William G. Phelps, is 
therefore hereby ordered and directed to apply to the Public Service Commis- 
sion, Second District, of the state of New York, for an order authoriziug an 
increase in the rate of fare to be charged by the Binghamton Rallvt'ay Com- 
pany from flve cents to six cents, to be in opération during the continuance of 
the war and for two years thereafter, and to Incur the necessary expense of 
such application." 

This being purely discretionary, the appeal is dismissed, with costs. 
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THE THOMAS J. O'BRIEN. 

THE PERTH AMBOY. 

(Circuit Court of Appeals, Second Circuit. May 14, 1919.) 

Nos. 220, 221. 

Collision €=595(2) — Meeting Tows — Faults. 

Two tua;s, willi rows. meeting and passing at Throï.ar's Neck at the sanip 
time as the passing of another tow, both held in fault for a collision be- 
tween the tows ; oiie for t'ailhi;,' to give more rooni for the otlier tows to 
pass, and the other for not slowing when it was apparent that the spacc 
between the other tows was not wide enough for safe passage. 

Appeals f rom the District Court of the United States for the South- 
ern District of New Yorlc. 

Suits for collision by the Lehigh Valley Transportation Company 
and by Lewis J. Schussler against the steam tug Thomas J. O'Brien, 
O'Brien Bros., claimants, with the steam tug Perth Amboy impleaded. 
Decree holding the Perth Amboy solely in fault, and her claimant ap- 
peals. Modified. 

On a Maroh evening, after running llghts were lit, but before nlght had 
really set in, wlth the tide flood and the wind strong frora the northwest, the 
ociïan-going tug Perth Amboy, bouiid into New York Harbor, was approacbing 
Throgg's Neck with a tow whose leiigtli from bow of tug to stèrn of last hoat 
was approximately 900 feet. At the same time the tug Gallagher was also ap- 
proacbing Throgg's Neck from New York. She had in tow flve liglit sand 
scows arrangea tandem iji sudi wise that from the bow of the tug to the end 
of the last boat was not over 700 feet. Simultaneously the tug O'Brien, with 
one boat on a hawser (length of tow measured as above not over 300 feet), 
was traveling in the same direction as the Gallagher, slightly astern of that 
tug's tow, and overtaking the Gallagher rather rapidly. 

For the heaviest vessels of this flotilla the channel ofC Throgg's Neck is 
upwards of three-eighths of a mile wide, and ail boats either entering or 
leaving Long Island Sound and following tlie customary channel must round 
the red buoy off Throgg's Neck. Thé Gallagher and Perth Amboy saw each 
other ttmely and agreed to pass starboard to starboard. Consequently the 
(îallagher kept as close to the Throgg's Neck sida of the channel as was proper 
and rounded the red buoy close to ; but the Perth Amboy scarcely changed her 
course. She did go slightly to port, but substantially navigated as she would 
bave done, had neither the Gallagher nor the O'Brien beeu about to pass her. 
Home time after the exchange of whistles between Perth Amboy and Galla- 
gher, slmilar whistles were blown by the Perth Amboy and O'Brien. 

While rounding the red buoy aforesaid, the wind naturally caused the light 
tow of the Gallagher to stream over toward the Perth Amboy's course, while 
the same wind, acting on the Perth Amboy's tow before she rounded the buoy, 
tended to keep that tow in Une wlth its own tug. Thus, while the tugs Perth 
Amboy and Gallagher passed each other with a good clearance, their tows 
were bound to pass by a comparatively small margin, and there was nothing 
to prevent.the O'Brien perceiving that sueh would be the case. Nevertheless 
the O'Brien did not keep behind the Gallagher, but continued into the narrow, 
and probably narrowing, channel way between the two tows. In resuit her 
tow came in collision with one of the boats in charge of the Perth Amboy, 
both vessels were Injured, and thèse libels were flled to recover damages 
therefor. 

The Perth Amboy iind her tow are owned by the same corporation. The 
court below beld the Perth Amboy solely at fault, and dismissed the libel of 
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her owners, and sustalned that of the owner of the O'Brien's tow against the 
Perth Amboy alone. Thereupon the owner of the latter tug took thèse appeals. 

Harrington, Bigham & Englar, of New York City (George E. Har- 
grave, of New York City, of counsel), for the Lehigh Valley Trans- 
portation Co. 

Park & Mattison, of New York City (Samuel Park, of New York 
City, of counsel), for The Thomas J. O'Brien. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

PER CURIAM. We agrée with the court below that the Perth 
Amboy was at fault. She sought and understood the intention of 
hoth the Gallagher and O'Brien. There was no reason why she 
should not hâve given them both room to make a starboard to star- 
board passage ; there was plenty of water and plenty of time. A 
majority of this court, however, are also of opinion that the O'Brien 
was at fault, because she saw, or ought to hâve seen, that the Perth 
Amboy was not giving her as much room as she needed under existing 
conditions of wind and tide, there was no reason for her endeavoring 
to pass the Gallagher while rounding Throgg's Neck, and she there- 
fore navigated negligently under the circumstances in endeavoring to 
pass between the two other tows. It is a case of close shaving, and 
The Volunteer, 242 Fed. 921, 155 C. C. A. 509, is applicable. 

The decrees appealed from are modified, so as to hold the O'Brien 
also at fault, and the causes remitted, with directions to enter decrees 
not inconsistent with this opinion. The appellant will recover the 
costs of this court 



FIRST NAT. BANK OF CINCINNATI v. BBAMAN et aL 

(Circuit Court of Appeals, Sixth Circuit. November 6, 1918.) 

No. 31C5. 

Taxation €=11 — Bank Stock — Exclusion feom Assets of Fédéral Réserve 
Bank Stock — Statute. 

Despite Fédéral Reserve Act Dec. 23, 1913 (Comp. St. §§ 9785-9805), un- 
der Rev. St. § 5219 (Cornp. St. § 9784), stockholders of a national bank were 
not entitled, for purposes of the assessment of state, county, and municipal 
taxes, to any déduction of the value of their holdings on account of the 
bank's holdings of Fédéral Reserve Bank stock. 

Appeal from the District Court of the United States for tlie South- 
ern District of Ohio ; John E. Sater, Judge. 

Suit in equity by the First National Bank of Cincinnati against Ed- 
mund S. Beaman, Auditor, and Charles Cooper, Treasurer, of Hamil- 
ton County, Ohio. From a judgment for défendants (First Nat. 
Bank of Cincinnati v. Durr, 246 Fed. 163), plaintiff appeals. Affirmed. 

John C. Healy, of Cincinnati, Ohio, for appellant. 
W. M. Locke and Smith Hickenlooper, both of Cincinnati, Ohio, 
for appellees. 
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Before KNAPPEN and DENISON, Circuit Judges, and McCALL, 
District Judge. 

PER CURIAMl Plaintiff in error brought suit to restrain the col- 
lection of State, county, and municipal taxes assessed by the taxing 
authorities of Haniilton county, Ohio, under sections 5407 and fol- 
lowing of the General Code of Ohio, against the stockholders of plain- 
tiff bank upon the shares of the capital stock of that bank held by 
such stockholders, respectively, upon the contention that the assess- 
ments were unlawful, in that, in valuing the shareholdings there had 
not been excluded from the assets of the bank the stock held by it in 
the Fédéral Reserve Bank, under the provisions of Fédéral Reserve 
Act Dec. 23, 1913, c. 6, 38 Stat. 251 (U. S. Comp. St. 1916, §§ 9785- 
9805). 

The crucial question presented is whether such exclusion is required 
by section 7 of the Fédéral Reserve Act, which in terms exempts Féd- 
éral Reserve Banks, including the capital stock and surplus therein, 
and the income derived theref rom, from fédéral, state, and local taxa- 
tion, except taxes upon real estate, and section 26 of that act, which 
repeals ail provisions of law inconsistent with or superseded by any 
of the provisions of that act, to the extent of such inconsistency or 
superseding, or whether, on the other hand, the power of taxation is 
governed by section 5219 of the Revised Statutes of the United States 
(U. S. Comp. Stat. 1916, § 9784), which, as construed by the Suprême 
Court, expressly authorizes taxation by the states of the value of 
shares of national bank stock held by stockholders therein, without 
déduction on account of the fact that the bank's assets include securi- 
ties of the United States which are declared by the statute authoriz- 
ing them to be exempt from taxation by or under state authority. 
Act Feb. 25, 1862, 12 Stat. c. 33, pp. 345, 346; Rev. Stat. § 3701 (U. 
S. Comp. Stat. 1916, § 6816). 

Judge Sater, who presided in the District Court, in the course of a 
well-reasoned opinion (First Nat. Bank of Cincinnati v. Dorr, 246 
Fed. 163) reached the conclusion that section 5219 of the Revised Stat- 
utes governed, and thus that the bank's stockholders were not entitled 
for purposes of tax assessment, to any déduction from the value of 
their stockholdings on account of the bank's holding of Fédéral Re- 
serve Bank stock. The bill was accordingly dismissed. 

We are satisfied, not only with the correctness of this conclusion, 
but with the reasoning of the opinion on which the conclusion is based, 
and are content to afïîrm the judgment upon that opinion. We think 
it clear that Congress intended to place a national bank's holdings of 
Fédéral Reserve Bank stock upon precisely the same basis as its 
holdings of government bonds, so far as exemption from taxation 
is concerned, and thus not to extend such exemption to the taxation 
of shares of national bank stock held by stockholders therein. 
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RIETZ V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. May 13, 1919.) 

No. 5212. 

Abmt and Navt (©=40 — Violation of Espionaoe Act — Sufficienct of Evi- 
dence. 

Evidence held to sustain a conviction for violation of tlie Espionage Act 
(Comp. St. 1918, § 10212c), by using language with intent to obstruct re- 
cruiting and enllstment. 

In Error to the District Court of the United States for the Dis- 
trict of South Dakota; James D. EHiott, Judge. 

Criminal prosecution hy the United States against Edwin Rietz. 
Judgment of conviction, and défendant brings error. Aiifirmed. 

Norman B. Bartlett and Lester T, Van Slyke, both of Aberdeen, 
S. D., for plaintifif in error. 

Robert P. Stewart, U. S. Atty., of Deadwood, S. D. (Edmund W. 
Fiske, Asst. U. S. Atty., of Sioux Falls, S. D., and George PhiHp, 
Asst. U. S. Atty., of Rapid City, S. D., on the brief), for the United 
States. 

Before HOOK and CAR^AND, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. The défendant was convicted upon an 
indictment charging him with violating the second and third clauses 
of section 3 of the Espionage Act (Act June 15, 1917, c. 30, tit. 1, 
40 Stat. 219 [Comp. St. 1918, § 10212c]). Counts 2 and 5 charge 
the use of certain language for the purpose of causing disloyalty, 
insubordination, mutiny, and refusai of duty in the military forces, 
in violation of clause 2 of the section referred to; counts 3 and 6 
charge the use of the same language with intent to vi^illfully obstruct 
the recruiting and enlistment service, in violation of clause 3. As 
some of the language is offensive, we do not deem it necessary to set 
it out. Both the language and the circumstance under which it was 
used were, in our judgment, of a character to justify the court in 
submitting the case to the jury under counts 3 and 6 of the indict- 
ment. As the punishment was not greater than that permitted upon 
either count, and the sentences run concurrently, we do not express 
any opinion as to counts 2 and 5. 

The errors relied upon hâve ail been ruled, in décisions filed since 
the writ was sued out in the présent case, adversely to the défend- 
ant, both by this court and the Suprême Court. Doe v. United States, 

253 Fed. 903, C. C. A. , O'Hare v. United States, 253 Fed. 

539^ C. C. A. ; Debs v. United States, 249 U. S. 211, 39 

Sud. Ct. 252, 63 L. Ed. ; Schenck v. United States, 249 U. S. 

47,' 39 Sup. Ct. 247, 63 L. Ed. ; Frohwerk v. United States, 

249 U. S. 204, 39 Sup. Ct. 249, 63 L. Ed. — . 

The judgment is affirmed. 
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TAMA MIYAKE v. UNITED STATES et al. 

(Circuit Court of Appeals, Nintli Circuit. May 12, 1919.) 

No. 3268. 

1. Aliens <S=554 — Déportation — Dismissal of Pkoceedisos in Territorial 

Court. 

Dismissal of proceedlngs In tlie district court of Honolulu uiider tlio 
laws of Hawaii against a Japauese woman on tlie charge she was keepinj^ 
a house of ill famé, resorted to for tlie purpose of prostitution, was iiot 
necessary to give the immigration officiais the right to proceed against the 
woman for her déportation, and her acquittai by a jury, had she been 
tried. would hâve been no obstacle to her déportation. 

2. Aliens ®=3ô1 — Déportation — ''Enter." 

A Japanese prostitute, a résident of Hawaii before the treaty of aimexa- 
tion, was not immuiie from déportation under the statute on any ground 
that she did not "enter" the United States, within its pur vie w. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Enter.] 

Appeal from the District Court of the United States for the Dis- 
trict of Hawaii ; Horace W. Vaughan, Judge. 

Pétition for writ of habeas corpus by Tama (or Taka) Miyaké against 
the United States and Richard L. Halsey, Inspecter in Charge of the 
Immigration Station of the United States for the Port of Honolulu. 
From an order denying the writ and dismissing the pétition, petitioner 
appeals. Judgment affirmed. 

Charles CarroU Bitting, of Honolulu, T. H., for appellant. 
Annette Abbott Adams, U. S. Atty., of San Francisco, Cal., and 
Ben F. Geis, Asst. U. S. Atty., of Willow, Cal., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The appellant, a Japanese alien, was or- 
dered deported from the United States by the immigration authorities 
at Honolulu, Hawaii, on the ground that she was found receiving, shar- 
ing in, and deriving benefit from the earnings of a prostitute or pros- 
titutes, and that she had been found connected with the management 
of a house of prostitution. On appeal to the Department of Commerce 
and Labor, the order of déportation was affirmed. 

At the time when the déportation proceedings were begun against 
her, the appellant was imder arrest and was about to be tried in the 
district court of Honolulu under the laws of Hawaii on the charge that 
she was keeping and maintaining a house of ill famé used or resorted 
to for the purpose of prostitution. Those proceedings were dismissed, 
and on the same day the immigration authorities proceeded against her 
for déportation. She filed a pétition for a writ of habeas corpus in 
the United States District Court for Hawaii, on which an order was 
issued to show cause, and on the hearing on the return to the writ it 
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was ordered that the writ be denied and that the pétition be dismissed. 
From that order the appeal is taken. 

[ 1 ] It is contended that by the dismissal of the proceedings in the 
territorial court the appellant was deprived of her constitutional right 
to a trial by jury. We agrée with the court below that the dismissal of 
those proceedings was not necessary to give the immigration officiais 
the right to proceed against the appellant as they did, and that an ac- 
quittai of the appellant by a jury, if she had been thus tried and acquit- 
ted, would hâve been no obstacle to the déportation proceeding. Lewis 
V. Frick, 233 U. S. 291, 34 Sup. Ct. 488, 58 L. Ed. 967. 

[2] The second contention is that the appellant was not subject to dé- 
portation under the statute, since she was a résident of Hawaii before 
the treaty of annexation, and did not "enter" the United States within 
the purview of the statute. That contention was made in United 
States V. Kimi Yamamoto, 240 Fed. 390, 153 C. C. A. 316, and United 
States V. Sui Joy, 240 Fed. 392, 153 C. C. A. 318, and adversely de- 
cided by this court. 

The judgment is affîrmed. 



MILLER RUBBER CO. v. De L.ASKT & TIIUOPP CTRCULAR WOVEN 

TIRE CO. 

(Circuit Court of Appeals, Si.^:th Circuit. May 6, 1919.) 

No. 3220. 

1. Patents ©=3328 — Tibe-Wrappino Machine — Infbingement. 

The DeLaski and Tliropp patent, No. 1,011,450, relating to a tire-wrap- 
ping machine, claims 1, 2. 3, 4, 7, 8, 10, 11, l.'î, and 20, held infrlnged 
by défendant by the use of a machine pui-chased by, and of two machines 
built for, It. 

2. Patents <©=317 — Infutngement — Injunction. 

Where the évidence warrants the conclusion that the infrinsement of 
patent involved in the construction and use of machines by défendant 
was pnriioseful and inexcusable, and conimitted under circunistances cal- 
culated to arouso jnst appréhension that It would be per.sisted in, the 
remedy Is to be found in equity and Injunction. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Suit in equity by the De Laski & Thropp Circular Woven Tire Com- 
pany against the Miller Rubber Company. From a decree for plain- 
tifîf, défendant appeals. Affirmed. 

Wm. F. Hall, of Washington, D. C, for appellant. 
E. Clarkson Seward, of New York City, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This suit grew out of alleged in- 
fringement of letters patent No. 1,011,450, issued December 12, 1911, 
to Albert De Laski and Peter D. Thropp, assignors to the De Laski & 
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Thropp Circulât Woven Tire Company, plaintiff appellee. The Miller 
Rubber Company, défendant appellant, dénies both invention and in- 
fringement. A preliminary injunction was granted, and later the cause 
was tried in open court upon its merits. This resulted in an opinion 
and decree adjudging validity of the patent as to the claims in suit (1, 
2, 3, 4, 7, 8, 10, 11, 12, 13, and 20), and their infringement, and also in 
the présent appeal. 

The invention relates to a tire-wrapping machine ; and in the Third 
Circuit the same claims of the patent as are in issue hère were held valid 
and infringed. De Laski & Thropp Circular Woven Tire Co. v. Wil- 
liam R. Thropp & Sons Co. (D. C.) 218 Fed. 458, afRrmed upon appeal 
of Thropp & Sons Co. in 226 Fed. 941, 141 C. C. A. 545 (C. C. A. 3). 
Before the instant suit was commenced, appellant had purchased of ap- 
pellee one of its make of tire-wrapping machines and is still operating it. 
Appellant had also purchased of the William R. Thropp & Sons Compa- 
ny a tire-wrapping machine which appellee claims was like the infring- 
ing device involved in the Third Circuit suit before cited ; and appellant 
had also caused to be constructed, and it is still using, two tire-wrapping 
machines which appellee maintains were built in accordance with the 
patent in suit. The last three machines are the basis of the charge of 
infringement. We thus corne to the question of validity of the patent 
in suit. 

We cannot think it necessary or appropriate to discuss the question 
of invention. The devices alleged to be infringements in the instant 
case are so nearly related in form and substance to the device con- 
demned as an infringement in the case passed on in the Third Circuit, 
and the opinions there rendered by the District Court and the Court of 
Appeals alike are so full and so well considered, as to persuade us that 
another opinion on the subject of validity of the patent could serve no 
useful purpose. The présent case is "peculiarly one for the appHca- 
tion of the doctrine of comity." Courtney v. Croxton, 239 Fed. 251, 
152 C. C. A. 239 (C. C. A. 6). It is true, as regards the prior art, that 
appellant relies on some patents that do not appear in the opinions of 
the Third Circuit case. Assuming that appellant's new citations are ail 
relevant and that the excluded Midgley patent was admissible, we are 
unable to find in them anything of présent importance in view of the 
patents considered in those opinions. 

The infringement dépends upon whether the use of the machines 
which appellant admittedly operated, in addition to the one it purchas- 
ed of appellee, included the pressure head or its équivalent of the patent 
in suit. The pressure head is composed of mechanism disposed above 
and below the apex of an arch frame extending upwardly f rom the sur- 
face of the table carrying the tire and its assembled parts during the 
wrapping opération. The mechanism comprises (1) a tripod suspended 
within the arch, having rollers mounted on its lower ends, and designed 
to transmit heavy pressure to the mold and the mold rings and through 
them to the tire, in order to prevent dislodgement and expansion of the 
tire in the wrapping process ; and (2) appliances for exerting and re- 
leasing such pressure and consisting either of a screw engaging the 
top of the tripod and operated hy a wheel, or of a cylinder and piston 
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disposed at the top of the tripod'and operated hy compressed air or 
steam. The pressure heads in dispute hère are ail of this latter type. 

There are several remarkable features touching the use of this pres- 
sure head. After appellant put into opération the machine it had 
bought of appellee, it purchased and used the Thropp & Sons Com- 
pany machine; later, although it had meanwhile been notified by ap- 
pellee that it was inf ringing the patent in suit, appellant employed an- 
other manufacturer to construct two machines substantially like the 
machine it had acquired of appellee, and put them into opération. We 
think the évidence fairly shows that the machine so acquired of Thropp 
& Sons Company and the machines so constructed each contained this 
pressure head; indeed this is scarcely open to doubt in view of two 
corroborating circumstances : First, that after March, 1915, possibly 
after the Third Circuit case was ultimately decided (August 9, 1915), 
Thropp & Sons Company notified appellant to remove the pressure head 
f rom the machine purchased of it, if the machine was still in use ; and, 
second, some months before the instant suit was begun, appellant was 
advised by its own counsel to remove the pressure heads from the 
two machines it had caused to be constructed. It is not necessary to 
state the inferences to which this situation gives rise. However, ap- 
pellant seeks in several ways to show that what happened did not 
amount to material infringemicnt ; and it insists that the appellee should 
be denied the right to maintain its présent action in equity, and be re- 
mitted to an action at law. 

It was sought to show, for example, that the machine obtained from 
Thropp & Sons Company was never used in a commercial sensé; that 
is, it was only used for wrapping a small number of tires, and this "ex- 
perimentally." The machine was purchased in May, 1913, and appel- 
lant's witnesses diiïer as to the length of time it was in use ; its super- 
intendent saying that it was not used after September of that year, 
and its assistant engineer saying that he knew it was not used after Jan- 
uary, 1914. It seems to hâve been kept in the tire-wrapping room for 
about two years, when it is said it was "scrapped" — i. e., placed in the 
salvage department — the superintendent testif ying : 

"At the time tMs suit was broiight the machine was in the salvage de- 
partment. I cannot tell you why we did not send it bacli and ask the return 
of our nioney, when we found it was Bot .satisfactory. I thlnk that ,iust slip- 
ped my mlnd ; If I had thought of it earller, I might hâve sent it back, don't 
you know. The machine cost $1,500." 

Whatever else might be said of such a showing, it is inconsistent with 
the practically admitted length of time the machine was kept in use, 
and moreover, it is observable that no claim is made that the pressure 
head was ever removed. 

The showing made as to the two machines appellant caused to be con- 
structed is différent. Admittedly they were installed and put into use 
in March, 1915. Appellant offered testimony to the effect that the pres- 
sure heads of the machines were removed before the instant suit was 
commenced (September 17, 1915); but its testimony is indefinite as 
to the time of removal, ranging from two weeks after the machines 
were placed in the tire-wrapping room, until the "summer'' of 1915. 
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It is enough to say of this that appellee presented testimony wliich în 
our view is convincing that the machines were regularly operated with 
their pressure heads until at least October, 1915 — something like a 
moTith after this suit was begun. 

Appellant seeks in another way, however, to meet the charge of in- 
fringement as respects the two machines so constructed for it. It in- 
sists that the valves of thèse machines must be presumed to hâve been 
like those of the machine it had purchased of appellee in 1911; and it 
offered testimony to the effect that the valves within the pressure-head 
mechanism of the original machine do not admit of downward pres- 
sure but only of upward pressure, claiming that they are three-way, 
instead of two-way, valves. This is to urge that appellee manufactured 
and sold to appellant a machine which was not constructed in accord- 
ance with the patent in suit ; yet it is shown in appellee's opening brief , 
and is not contradicted, that the secretary and gênerai manager of ap- 
pellant stated, in an affidavit filed under the motion for preliminary in- 
junction in this cause, that appellee had represented that it "was manu- 
f acturing under" the patent in suit, and that the affiant f urther said : 

"In gênerai construction, such machine [the one purthased of appellee] is 
substantlally like the machine of the patent as defined by the claims in suit. 
* • * This machine was Installed in the tire-wrapping department of" 
appellant "and bas been used continuously slnce about the Ist of January, 
1912, in the commercial production of automobile tires." 

The patent in suit — in spécification, drawings, and claims alike — 
rlearly shows, and nothing to the contrary is suggested, that its pres- 
sure-head mechanism provides for both downward and upward pres- 
sure largely in excess of the mass weight of the tripod. It appears that 
many machines of appellee's make hâve been sold and put into opéra- 
tion. Appellee's expert testified that he had examined and tested some 
of thèse machines with great care, and had f ound that where a five-inch 
piston was used the pressure exerted on the tire was something like 
1,700 pounds; and the pressure mechanism of the machine appellant 
bought of appellee bas a five-inch piston. The natural inf erence then — 
indeed, the presumption — is that the pressure capacity of this machine 
was the same as that of the other machines produced by appellee; and 
any claim that appellant's particular machine was not constructed ac- 
cording to the patent, that it was exceptional in this regard, ought to 
be supported by clear and convincing testimony. There is not the 
slightest showing that appellee ever built or sold any other machine with 
this exceptional feature, and we are not satisfied that it did so in this 
instance. 

What is shown touching the présence of three-way valves în the ma- 
chine obtained from appellee is that Mr. Brucker, appellant's assistant 
mechanical engineer, discovered them, and was "surprised" by the dis- 
covery, just before the trial of this cause in the court below, some six 
years after appellant had put the machine into opération; but, upon 
pure hearsay, he stated that "at one time on this original Thropp ma- 
chine * * * there had been such [three-way] valves with one of 
the ports plugged up with lead, and that the lead would blow out some- 
times." It is to be inferred that this référence to "Thropp machine" 
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meant the machine obtained of appellee, and it is clear that the 
valves alluded to were in practical efïect two-way valves, since the 
statement is only that the "lead would blow eut sometimes"; and 
this implies that each port so filled with lead was closed again in the 
same way, and also is suggestive of what a simple matter it would hâve 
been to replace the three-way valves with two-way valves. The wit- 
ness illustrated his understanding of the valves by a sketch which ap- 
pears in the record, and stated that "when the air was turned on 
* * * there was no pressure forcing this tripod down." Another 
witness in substance testified to the same resuit, though not with the 
particularity of the first one. 

It will be observed that according to thèse witnesses the efïect of the 
introduction of compressed air into the cylinder was to exert upward, 
but not downward, pressure. This would seem to signify that no com- 
pressed air was ever introduced into the cylinder through its upper 
port, and hence that compressed air was not used to cushion the action 
of the piston in its upward movement. Mr. Waterman, appellee's ex- 
pert witness, testified : 

"If plaintiiTs [appellant's] machine had a three-way valve arranged as 
per Mr. Brucker's sketch, there would be nothing to bring this head down 
gradually. At the time of going up the action would be to raise the head, 
but there would be nothing to prevent knocklng the head out when It got up. 
It would hit the top of the cylinder like a haromer, if it had force enough to 
push it up, and in coming down with the valves arrangea as Mr. Brucker bas 
shown thera in his sketch there is complète equalizatlon of pressure. Oonse- 
quently there is nothing to prevent it from llterally falUng down. • * * 
Such action as hère shown is entiïely impracticable." 

We think this interprétation of the conditions described by appel- 
lant's witnesses is manifestly right. It hardly is conceivable that such 
conditions could ever hâve existed save only for the time necessary to 
rectify them; and the only possible explanation of their existence, 
assuming that they did exist, is to be found in the hearsay testimony 
before pointed out. On that theory any port, the lead filling of which 
had been "blown out," could readily be refilled and the valve restored 
in effect to a two-way valve. Upon any rational view, then, of the évi- 
dence, it must resuit that the machine obtained of appellee was built 
and substantially maintained in accordance with the patent in suit. 
We may therefore concède the presumption claimed by appellant that 
the valves of the two new machines were like those of the old machine ; 
but we must add that the clear tendency of the évidence is that the new 
machines were built according to the showing of the patent, and the 
fact already stated that appellant was advised by its own counsel to 
remove the heads of thèse machines is of itself a contradiction of its 
présent contention that they were equipped with three-way valves. If 
the views thus expressed in relation to the valves of the old machine 
and those of the two new machines are at ail correct, they are a com- 
plète answer to a claim urged by appellant that the pressure-head mech- 
anism of the patent in suit is not necessary to the wrapping of its par- 
ticular type of tire. Argument is not necessary to show the inconsist- 
ency of this claim with the years of use appellant has actually made 
of the old machine, not to speak of the use made of the new machines. 
257 P. — 47 
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[Ij 2] It results that appellant's testimony fails to avoid the effect of 
its use alike of the Thropp & Sons Company machine and the two ma- 
chines built for it; and we regard such use, particularly of the last- 
mentioned machines, as amounting to material inf ringement. This con- 
clusion is strengthened by that of the trial judge, who saw and heard 
the witnesses while they were testifying. We are constrained to say, 
moreover, tliat the évidence warrants the conclusion that the inf ringe- 
ment involved in the construction and use of the two new machines was 
purposeful and inexcusable, and was committed under circumstances 
calculated to arouse just appréhension that it would be persisted in. 
Whatever, then, the extent of infringement may ultimately prove to be, 
we agrée with Judge Westenhaver tliat in the circumstances hère shown 
the remedy is to be found in equity and through process of injunction. 
General Electric Co. v. New England Electric Mfg. Co., 128 Fed. 738, 
740, 63 C. C. A. 448 (C. C. A. 2) ; Woodworth v. Stone, 3 Story, 749, 
752, Fed. Cas. No. 18,021, opinion by Mr. Justice Story; Johnson v. 
Foos Mfg. Co., 141 Fed. 73, 19, 72 C. C. A. 105 (C. C. A. 6) ; Westing- 
house Mach. Co. v. Press Pub. Co., 127 Fed. 822, 827 (C. C). 

The decree must be affirmed. 



NELSON V. LLOYD MFG. CO. et aL 

(Circuit Court of Appeals, Sixth Circuit. May 9, 1919.) 

No. 3206. 

1. Patents <S='328 — Validitt — ^Tank Heater. , 

The Nelson patent, No. 886,526, for a tank heater, Tiéld void for antici- 
pation and lack of invention. 

2. COSTS <g=»13 — DiSCEETION OF COUBT IN EQUITT. 

Costs in equity cases are wltJiln the sound discrétion of the court. 

Appea! from the District Court of the United States for the North- 
ern Division of the Western District of Michigan; Clarence W. Ses- 
sions, Judge. 

Suit in equity by Nels M. Nelson against the Lloyd Manufacturing 
Company and Ira W. Rowell. Decree for défendants, and complain- 
ant appeals. Affirmed. 

C. B. Gillson and Louis K. Gillson, both of Chicago, 111., for ap- 
pellant. 

Arthur Wm. Nelsofi and Wallace R. Lane, both of Chicago, 111., for 
appellees. 

Before WARRINGTON, KNAPPEN. and DENISON, Circuit 
Judges. 

PER CURIAM. Action for infringement of patent No. 836,526, is- 
sued to Nels M. Nelson, November 20, 1906, for a tank heater. Under 
stipulation the complaint of infringement was confined to claim 2. This 

®c=>For other cases see same toplc & KEY-NUMBEE In ail Key-Numbered Dlgesta b Indexes 
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claim was held invalid and the bill was dismissed for want of equity. 
Nelson appeals. 

[ 1 ] The patented device is described in the spécification thus : 

"The invention relates to a lieating stove adapted to be placed in tanks of 
water for the purpose of warming their contents and being partieularly useful 
for warming the supply of drinking water provided for llve stock." 

Our considération of the patent in suit in connection with related 
patents of the prier art, partieularly those commented on in the opin- 
ion below, convinces us that Judge Sessions was right in concluding 
that the claim relied on was void for anticipation and lack of invention. 
We approve also the reasons upon which this conclusion was based. 
The opinion of the trial judge is consequently adopted and set out be- 
low. 

[2] We may add that error is assigned to the overruling of a motion 
made by appellant under equity rule 58 to require appellee, Lloyd 
Manufacturing Company, to reimburse him for the expense he incurred 
in taking certain dépositions. The object was to show that the Lloyd 
Company had falsely denied responsibility for the publication of a 
particular newspaper article. The reason for denying the motion is 
stated in the last paragraph of the District Judge's opinion. The recov- 
ery thus sought is at last but part of the costs accruing in the case. 
The rule is that costs in equity cases are within the sound discrétion 
of the court, and we cannot say, under the facts disclosed, that déniai 
of the motion amounted to an abuse of discrétion. Du Bois v. Kirk, 158 
U. S. 58, 67, 15 Sup. Ct. 729, 39 L. Ed. 895 ; Wagner v. Meccano Lim- 
ited, 246 Fed. 603, 609, 158 C. C. A. 573 (C. C. A. 6). 

The decree is affirmed. 

Sessions, District .Judge. A most careful and painstaklng examination of 
this record, including tlie documentary and mechanical exhlbits, compels the 
conclusion that Nelson bas not taken even the short advance step which 
sometinies constitutes patentable invention and hence that liis patent is in- 
valid. The fleld was crowded when he entered it. The second claim of the 
patent is the only one hère in controversy and the combination of éléments 
therein set forth, so far as it is not a mère aggregation, was complotely an- 
ticipated by devices upon which patents had heen granted to others. 

In his spécification, Nelson thus sets forth the object of his invention: 

"The invention bas for its object to provide a heater of this class of simple 
and durable construction, efficient in opération and presenting a convenient 
opening for obtalning access to its interior for attend Ing the tire orremovlng 
ashes. 

"A détail of the Invention provides a flre grate of improved construction for 
supporting a fire of wood, charcoal, or other solid fuel within the body of 
the heater in such a manner that it may be removed intact when it is neces- 
sary to clean the interior of the heater." 

Claim 2 of the patent is in the foUowing language: 

"In a tank heater having a horizontal body section and a fire section In- 
dined upwardly therefrom, in combination, a flre grate in basket form, means 
for removably securing the fire grate within the upwardly inelined fire section, 
and a flue leading out of the body section." 

It thus appears that the essential éléments of the claim are (1) a horizon- 
tal body section ; (2) a flre section inelined upwardly therefrom (the two 
sections boing combined) ; (.3) a tire grate within the flre section ; (4) means 
for removably securing the fire grate within the flre section; and (5) a flue 
leading out of the body section. The invention, if any, does not réside in 
the mère form of the flre grate, nor in the angle of upward inclination of 
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the fire section. If thèse unessential matters of form be dîsregarded, Nel- 
son's spécification fairly described and liis claim 2 literally reads upon sev- 
eral patented structures found in tlie prior art and designed and intended to 
accomplish the purpose and object sought by him. 

Hamilton (patent No. 721,368, issued February 24, 1903) shows a structure 
which is aptly described by the language found in Xelson's specitication : 
"The device taises, therefore, a U-shape, the tire for heating heing in one 
leg of the TJ and the draft therefrom down through the horizontal portion and 
out at the other leg." Hamilton says: 

"A further object is to so construct said heater that any desired fuel, 
such as wood or coal, may be used therewith, while the ashes may be re- 
moved therefrom without Interfering with the burning of the fuel. * * * 
Within said tank [water tank] is placed my improved heater, which consists 
of a bent or elbow-shaped structure havlng a main body c [Nelson fire sec- 
tion] * * « and a subsidiary portion d [Nelson body section] Connecting 
therewith and forniing a part thereof, the two being arranged to converge, 
as shown, at any desired angle to each other, the converglng portion extend- 
ing to, at or near the bottom of the tank, while the extremities extend up- 
wardly and project outwardly therefrom. * * » The part c (fire section) 
is provided with a hlnged cover e, having suitable perforations / therein to 
provide a .draft for said heater, while upon the outer end of the part d [body 
section] is placed a removable cover g_ * * * Connecting with the part 
d [body section] and extending vertically therefrom is a smoke pipe h [Nel- 
son flue] which may be of any desired length. * * * In Fig. 3, I hâve 
shown a construction adapted for burning coal. Within the part c [fire sec- 
tion], near the bottom and preferably above the part d [body section], I at- 
tach a support or ledge i [Nelson means for removably securing tlie fire grate 
within the upwardly inclined fire section] upon which is placed a removable 
grate j [Nelson fire grate, necessarily with openings to form down shaft]." 

A more complète anticipation of Nelson's device, in form, construction, 
purpose and claimed ccmblnation of éléments could scarcely be conceived. 

Just (patent No. 395,980, issued Junuary 8, 1889) shows a structure com- 
parable, in ail essential respects, with that of Nelson. In his spécification 
Just says: "When it is desired to beat water in shallow troughs [an ad- 
vantage specially urged by plaintiff] we prefer to construct the apparatus 
as shown in Fig. 4 of the drawings, wherein is represented a horizontal 
cylindrical body portion, A [body section], frora one end of which projects 
au upwardly and outwardly inclined similarly made feeding end portion, li 
[flre section]. To the upper side of the body portion A , at the opposite end 
thereof, is applied the sniokestack H [flue]." 

The spécification calls for a removable grate supported upon suitable legs 
within the flre pot or heater, and also for a removable cover, with damper 
opening therein, for the fire pot or heater. Just does not definitely locate 
his flre grate within and across the upwardly inclined section of his heater 
illustrated in Fig. 4 of the drawings, but impliedly he does so locate the 
grate, because the flre heater section is the one provided with a cover and 
damper opening. At any rate, to so locate the flre grate would not con- 
stitute invention. 

In Wedean (patent No. 713,821, issued Noveniber 18, 1902) a heater is 
shown which is substantially like that of Nelson in ail respects, except that 
the flre section is vertical instead of inclined and the down draft is through 
the sides instead of the bottom of tlie flre basket. The opération of the 
Wedean heater is identical with that of the Nelson structure. No patentable 
dilïerence exists. 

The heater illustrated and described in Cardarelli patent. No. 506,810, is- 
sued October 17, 1893, closely approaches Nelson's device, but differs there- 
from in that the flre grate does not extend entirely across the flre section 
and the flre section is not provided with a cover. It may well be doubted 
that a modification of tlie Cardarelli structure in thèse respects would con- 
stitute patentable invention. 

None of the patents aliove mentioned, except the one to Hamilton, wa.* 
cited upon Nelson in the l'atent Ottice proceedings. Thls fact greatly weak- 
ens the presumption ordinarily arising from the issuance of a patent. 
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If claim 2 of the Nelson patent eould be snstainea, no debatable doubt 
wonld exist as to défendants' iufrinsement. Their heater is none the less 
sectional because the sections thereof are connected by permanent welding 
iustead of détachable joints. 

Détendants' counterclaim is net of such eharacter that it can be litigated 
in a suit in equity and the damages, if any, determined in an accounting. 

Plahitifï's motion for costs upon the taking of dépositions will be denied. 
If interrogatory No. 16 be so narrowed as to distinguish it from interroga- 
tory No. 20, objection to which was sustained, the ans\ver to the former, 
while unsatisfaetory, was net so evaslve as to call for the imposition ot a 
penalty. 

A dccree will be entered, dismissing plaintiff's bill of complaint, vvitli costs 
to the défendants to be taxed. 



BERGER MFOx. CO. v TRUSSED CONCRETE STEEL CO. 

(Circuit Court of Appeals, Sixth Circuit. October 10, 1918.) 

No. 3057. 

Patents <g3^.''>28 — VALiniTï- — Stxjdding and Mbtai. Lath Combination. 

The Caldwell patent, No. 682,rîl6, for a studding and métal lath combl- 
nation, hcld iuvalid, as involving éléments developed in the prior art. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; John H. Clarke, Judge. 

Suit in equity for the infringement of a patent by the Berger Manu- 
facturing Company against the Trussed Concrète Steel Company. 
From a decree dismissing the bill, plaintlff appeals. Affirmed. 

Harry Frease, of Canton, Ohio, for appellant. 
W. F. Guthrie, of Youngstown, Ohio, for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and 
WALTER EVANS, District Judge. 

PER CURIAM. The District Court held invalid, for lack of inven- 
tion, the patent issued September 10, 1901, to Caldwell, for a studding 
and métal lath combination, No. 682,316, and dismissed the bill which 
the Berger Company, the owncr of the patent, had brought against 
the défendant. Plaintiff appeals. 

The patented structure is sufficiently indicated by the claim in suit : 

"A building conslrucUon compi'ising perfoj-ate metallic lathiiig and a stud of 
malléable métal with tlat prongs formod thereon and therefrom by maklng 
perforations iu the flat portion of the métal strip ko that the prongs are 
siipported at oue end and bave métal on eacb side of tliem, proiecting througl) 
perforations in the lathing and bonc over the latter so as to clench sauie." 

It must be conceded that the complète combination specifred in the 
claim is not precisely anticipated, that it possessed commercial utility, 
that it bas gone into considérable use, and — more important than ail 
- — that metallic studs or supports and métal lath had been used in com- 
bination for a number of years and fastened together in différent vvays 
without adoption by any one of the spécifie methods of fastening hère 
disclosed. Thèse considérations make strongly in favor of patentabil- 

<gz=3For other cases see same topic & KEY-NUMBBR in an Key-Numbered Digests & Indexe* 
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ity ; but we are compelled to think that they are not sufficient to over- 
come the conclusions necessarily resulting from the state of the art. 

It is clear that sheet métal supports in the form of studding or fur- 
ring had been used to carry perforate métal lathing long before Cald- 
well's alleged invention. ' The two had been f astened together by sep- 
arate wire fastenings and by several other différent methods. It is 
clear, also, from the record that it was a common expédient to attach 
things to be carried by sheet métal support to that support by cutting 
out and striking up a prong from the support and then bending it 
back over the part carried. The record shows that this expédient had 
been used under a great variety of conditions. One of the older in- 
stances of such use of this attachment was to make the fastening be- 
tween a tubular sheet métal f ence post and the supported fence wire. 
To use this same method of fastening to carry one or two strands of 
a métal lathing, instead of to carry one fence wire, we think cannot be 
considered to involve invention. It is as if common wooden lath had 
always been attached to wooden studding by screws, and some one ob- 
served that to nail them on as fence boards are nailed to a fence post 
made a quicker and better method of fastening. The fact that Cald- 
well used a support with a fîat surface, and thereby got a little better 
binding effect on both sides of his prong than when the surface was 
round cannot turn the scale in favor of the patentee's contention. 

The principles involved and the controUing conditions are so f amiliar 
and their application is so wholly a matter of judgment that it seems 
unnecessary to go into the question more fully. 

The decree is afifirmed. 
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ESTA CO. V. BUKKE. 

(District Court, E. D. Pennsylvania. May 8, 1919.) 

No. 1861. 

1. Patekts ©=:5294— Trade-Marks and Trade-Names <S=395(1)— Suit for In- 

FRINGEMENT PBELIMISARY INJONCTION. 

A prellminary Injunction will not be granted, in a suit for infringe- 
ment of a patent or trade-marlc, wliere both validity and infrlngement 
are doubtful. 

2. Courts ©=3292— Jurisdiction or Fédéral Courts — Suit for TInfair Com- 

pétition. 

Jurisdiction of a suit for unfair compétition is not conferred upon a 
fédéral court by joining vvltli it a separate cause of action for infringemeut 
of a patent or trade-'uarlj. 

In Equity. Suit by theEsta Company against Alfred W. Burke, 
trading as the Automobile Devices Company. On motion for prellmi- 
nary injunction. Denied. 

James S. Williams, of Philadelphia, Pa., and Samuel E. Darby, of 
New York City, for plaintiff. 

Cari A. Richraond, of New York City, for défendant. 

THOMPSON, District Judge. The plaintiff is a corporation of the 
State of Massachusetts, having offices and doing business at Boston, 
Mass., and the défendant is a citizen and an inhabitant of Philadelphia, 
Pa., in the Eastern district of Pennsylvania. 

The bill sets up that the plaintiff is the owner, through assignments, 
of patent No. 1,167,619, issued to Esten Beeler January 11, 1916, up- 
on an application filed June 27, 1914. for improvements in bubble- 
making machines. The object of the invention is to produce bubbles 
in large quantities of a very dry nature in any size desired for display 
and theatrical illusions or other purposes. The single claim is for: 

"Tlie coraijination in a bubble-making machine of a tank or suitable con- 
tainer liavlng a false bottom with a plurality of small lioles tlieroin, means for 
introdueing compressed air beneath said false bottom, and a solution of 
bubble-making properties maintained above such false bottom, ail substan- 
tially as set forth." 

The plaintiff bas used the invention embodied in the letters patent 
in a device or apparatus for humidifying the air supply to internai com- 
bustion engines, marketed under the name "Esta water auxiliator." 

The plaintiff is also the owner by assignment of a trade-mark for 
humidifiers for internai combustion engines, registered September 25, 
1917, consisting of the word "y\uxiliator." 

The bill charges infrlngement of the plaintiff's patent, and of its 
registered trade-mark, and unfair compétition in trade, in that, as al- 
leged, the défendant has made, used, and sold humidifiers for internai 
combustion engines, made according to and employing and containing 
the plaintiff's patented invention and improvement, and used in con- 

(gs^For other cases see same topic & KBY-NTJMBER iu ail Key-Numbered Digests & Indexes 
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nection therewith the word "Ox-Iliator," which the plaintiff claims is 
in such near resemblance to its trade-mark "Auxiliator" as to be cal- 
culated to deceive the purchasing public, and to cause confusion in the 
trade, and to lead the public, which had become familiar with the 
plaintiiï's trade-mark in connection with the sanie character and quality 
of devices, to believe that, in purchasing the alleged inf ringing devices 
of the défendant, it was really purchasing devices manufactured and 
sold by the plaintiff, and that the défendant is continuing his unlawful 
acts, and threatens to make, use, and sell infringing devices in large 
quantities, and to use thereon and in connection therewith its simula- 
tion of plaintifE's trade-mark, and to take advantage of and benefit by 
the trade, réputation, and standing of the plaintiff. 

The bill charges more specifically that the défendant has employed 
and used extracts from a certificate of test made by the technical com- 
mittee of the Automobile Club of America of the plaintifï's "Esta wa- 
ter auxiliator" in connection with his advertisements of his alleged 
infringing device ; that for the purpose of unfairly competing with and 
injuring the business of the plaintiff he has copied in the printed leaf- 
let of instructions, which he supplies to his customers, the printed leaf- 
let of instructions to users of the plaintiiï's devices, which it had pre- 
pared with great care and expense ; that the défendant, prior to his 
alleged career of infringement of the patent and of the trade-mark, 
and of methods of unfair business compétition, had negotiations with 
the plaintiff in the endeavor to secure the sales agency for the plain- 
tiff's devices, and is taking advantage of information disclosed by the 
plaintiff, in seeking to employ the plaintiff's agents, dealers, and dis- 
tributors, and is unlawfully interfering with and injuring plaintiff's 
business ; That he is marketing, and threatens to continue to market an 
inferior article in the infringing device complained of, employing poor 
workmanship and material, and at a lower price than that at which 
plaintiff is able to sell its product. 

The plaintiff moves for a preliminary injunction upon each of the 
three grounds set out in its bill, namely, infringement of its patent, 
infringement of its registered trade-mark, and unfair compétition in 
trade. 

From the injunction afifidavits, and the exhibits of plaintiff's device 
and the defendant's device, it is apparent that the two devices are prac- 
tically identical in their means of supplying humidified air for internai 
combustion engines for automobiles. 

The plaintiff is met at the outset of his case, however, with the claim 
of the défendant that neither the Esta water auxiliator nor the Burke 
air moistener, or ox-iliator, is made or operated in accordance with the 
Beeler patent, and that the Beeler claim is anticipated by devices of 
the prior art. 

[1] Without going into détail in discussing the défenses as to the 
patent in suit, it is sufficient to say that the prior patents cited by the 
défendant raise such reasonable doubt of the validity of the patent in 
suit, and that the application of the patent to either the Esta water aux- 
iliator or the Burke ox-iliator is sufficiently doubtful, to deny the plain- 
tiff the right to a preliminary injunction. Long Arm System Co. v. 
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New York Shipbuilding Co. (C. C.) 207 Fed. 955 ; Williams v. Breit- 
liiig Métal- Ware Mfg. Co., 17 Fed. 285, 23 C. C. A. 171. 

This rule applies with greater force because the application of the 
invention to humidifiers for internai combustion engines is of but ré- 
cent date, and its validity as an invention for soap bubble making ma- 
chines bas, as far as appears, never been adjudicated, nor had such 
continued public acquiescence as to raise a presumption of validity. 

The plaintiff's right to a preliminary injunction for infringement of 
the Beeler patent was not asserted with apparent confidence at the ar- 
gument, nor in the plaintifif's brief, although its counsel strongly urged 
its right to a preliminary injunction to restrain infringement of its 
trade-mark and unfair compétition. Under the charge of infringe- 
ment of the registered trade-mark "Auxiliator," the affidavits présent 
a strong case of the intentional use by the défendant of a close imita- 
tion in adopting for his device the word "Ox-Iliator." The relations 
of the parties prior to the commencement of the defendant's manufac- 
ture and sale of his device, through which he gained inside confiden- 
tial knowledge of the plaintiff's business methods, its sales agencies, 
and the merits of its device, his référence in his advertising to and his 
quotation of the officiai test of the technical committee of the Auto- 
mobile Club of America, known as "Certified Test No. 36," and, in a 
less degree, his copying in extenso the plaintiff's printed leaflet of in- 
structions to users of the plaintifif's device, point to an intention upon 
his part to unfairly appropriate to himself the merits of the plaintiff's 
device and the advantages of what the plaintiff had accomplished in 
its business. 

[2] As to unfair compétition, however, the plaintiff has neither set 
up in its bill nor proved the jurisdictional facts necessary for relief. 
While it has set up and shown diversity of citizenship, jurisdiction in 
a case of unfair compétition is further conditioned upon the matter 
in controversy exceeding the value of $3,000, and the plaintiff has 
neither alleged in the bill nor proved that jurisdictional fact. The 
requisite amount in controversy is as essential as diversity of citizen- 
ship, and not having been averred, in accordance with equity rule 25, 
nor proved in the moving affidavits, the court, under section 24 of the 
Judicial Code, is without jurisdiction to pass upon the question. Nei- 
ther charges of infringement of a patent nor a registered trade-mark 
are sufffcient to confer jurisdiction in matters which are the subject 
of separate causes of action, distinct in their nature, at least until 
validity and infringement are established. Postal v. Netter (C. C.) 102 
Fed. 691 ; Unit Construction Co. v. Huskev Mfg. Co. (D. C.) 241 Fed. 
129 ; Mecky v. Grabowski (C. C.) 177 Fed. 591 ; Planten v. Gedney, 
224 Fed. 382, 140 C. C. A. 68 ; Détroit Showcase Co. v. Kawneer Mfg. 
Co., 250 Fed. 234, 162 C. C. A. 370. 

Coming to the charge of infringement of the registered trade-mark, 
has the plaintiff made out a case of such reasonable certainty as to 
justify the court in restraining the défendant from the use of the 
Word "Ox-Iliator"? 

There is not the slightest resemblance in appearance between the 
plaintiff's device and that of the defendant's. No one who had seen 
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the plaintiff's device could be deceived through similarity of appearance 
into purchasing one of the defendant's. The defendant's mark con- 
sists of the words "Burke Ox-Iliator," so that, in the absence of any 
évidence of the pubHc, or even of a single purchaser, being deceived, 
the détermination of the question, if the plaintifï has estabhshd its 
right to a trade-mark, wotdd, dépend upon whether the word "Ox-Ilia- 
tor," in connection with the defendant's name, is in itself sufficient to 
mislead and deceive. Assuming, however, that, being idem sonans, 
it would tend to deceive and mislead, the plaintiff must make ont a 
case of registration of a symbol or a word indicating origin or owner- 
ship, rather than a word descriptive of the thing sold. From the 
proofs, it appears that the plaintiff has registered two separate trade- 
marks— the word "Esta" and the word "Auxiliator." Without the 
word "Esta," it is not free from doubt that the proofs show that the 
word "Auxiliator" indicates the origin or ownership of the plaintiff's 
device. 

It appears, from the évidence contained in the affidavits, the plain- 
tiff's device is intended to aid in the combustion of the fuel going 
into the cylinders of the automobile engine, preventing the accumula- 
tion of Carbon, cleaning from the cylinders that already deposited, 
and aiding in reduced consumption of fuel and the power and efficiency 
of the motor. 

In the plaintiff's advertisements and in the label upon its device the 
words "Esta Water Auxiliator" indicate that the thing sold is describ- 
ed as an auxiliator. The word "auxiliator" is a Latin word, meaning 
"helper; assistant." It is closely related, as the defendant's counsel 
has pointed out, to the familiar English noun "auxiliary," meaning 
"helper; assistant." In the Italian the word is "Ausiliatore" ; in the 
Spanish and Portuguese, "Auxiliador" — both meaning "helper." In- 
asmuch as the word "Esta" really indicates origin, and the word "Aux- 
iliator" is used in describing the thing the plaintiff is making and 
marketing, there is at least sufficient doubt of the right of the appro- 
priation of the word "Auxiliator" as a trade-mark to preclude the 
granting of an injunction upon the ground of the defendant's use of 
an imitative mark upon bis device. Thermogene v. Thermozine, 234 
Fed. 69, 148 C. C. A. 85 ; Détroit Showcase Co. v. Kawneer Mfg. Co., 
250 Fed. 234, 162 C. C. A. 370; Postal v. Netter (C. C.) 102 Fed. 691. 

The motion for a preliminary injunction is denied. 
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STEELE et al. v. D. L. WARD CO. et al. 

(District Court, E. D. Pennsjlvania. May 29, 1919.) 

Ko. 1833. 

1. Tkade-Maeks and Trade-Names (g=^93(3) — Unfaib Compétition. 

Evidence hcld not to sustain a clalm of unfair compétition by défend- 
ant in tiie manufacture and sale ot desk stationery boxes ; it not appear- 
iijg that there was any intention to deeeive purchasers, or tliat there was 
sucli resemblance as in fact resulted in déception. 

2. Patents <g=:332S — Validity and Infringemekt — Stationery Box. 

The Khmling patent, No. 1,014,581, for a stationery box, held valid, 
and Infringed by défendant by one style of box made by it, which was dis- 
continued on notice by complainant but not infringed by a later style. 

In Equity. Suit by John D. Steele and Frederick A. Strong, Jr., 
against the D. L. Ward Company and Charles T. Ehmling. Decree for 
complainants. 

Robert M. Barr, of Philadelphia, Pa., for plaintiflfs. 
Howson & Howson, of Philadelphia, Pa., for défendants. 

DICKINSON District Judge. It may contribute somewhat to a 
clear view of the real questions involved in this case if a preliminary 
outline statement of the situation of the parties, their respective 
claims of right, and how far thèse claims hâve a légal basis is fîrst 
given. We may then proceed to consider which of the claims to légal 
rights are well founded. 

A man by the name of Alexander Ehmling conceived the thought 
of a letter stationery box which would make its appeal to purchasers 
through having certain features of convenience of use. Without enu- 
merating ail thèse features, one of them was to hâve the box so con- 
structed as that it would in itself answer to the purposes of a writing 
desk. This was an important, if not the chief, feature, and gave to 
the box the désignation of a "desk box." Another feature was the di- 
vision of the box into compartments, so that the lid, when opened, 
might hold the writing paper as a pad, and the body of it the envelopes, 
separated by a partition, which made a tray for holding pens. This 
required, or at least suggested, such a construction as would permit of 
the lid, with its pad of writing paper, folding down over the body con- 
taining the tray and envelope space, with other features of what may 
be termed the mechanical construction of the box. It was found that 
the average user required more letter sheets than envelopes, and the 
box was supplied with them in the proportion of 24 to 21. 

It would be readily recognized that ail and any one of thèse features 
hâve a value of convenience, but that the purchaser who buys boxes 
of stationery for home use would be so well supplied with desk and 
other facilities that having them supplied along with the box would 
make no very great appeal to him. 

The attempt to build up a business met at first with only a modest 
success. The fîrst type of box was known as the Dutch Girl. The 

^ssFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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business was tliat of the "Twin Company." Alexander Ehmling was 
himself the chief, if not the only salesman. As such, he was efficient 
and quite successful. He had patented his box, and thns secured 
rights, which will later be discussed. Naturally he laid strong empha- 
sis upon the fact that the box he was selHng was his make of box, and 
protected by letters patent issued to him. He was also président of 
the Company, and his name appeared as such. The box was not, how- 
ever identified by the trade with his name, so as to be known in the 
trade as the "EhmHng box," but was known under other trade-names. 
Although the efforts to secure a trade met, as bas been said, with a 
fair measure of success, and stationery put up as the Twin Company 
put it up in their boxes came, in a limited way, to be récognized to 
be in a class by itself , the business as a commercial venture was not a 
complète success. 

This lack of success was probably, at least, in large measure, due 
to other things than any failure on the part of users of the box to ap- 
preciate its merits. There was need, however, to reorganize the busi- 
ness. This brought the présent plaintitïs into it, and Ehmling, the pa- 
tentée, dropped out. His brother, Charles T. Ehmling was also in 
the employ of the company, and learned of the box and the détails of 
the business. The brother also severed his connection with what 
became the business of the plaintitïs. 

Then came the establishment of military camps, first on the Mexican 
border, and afterwards officers' training camps and cantonments in 
a number of places, as well as an increase in the number of ships and 
naval stations. The sale of letter-writing facilities, such as thèse box- 
es afïorded, was greatly stimulated, and the business expanded eight- 
fold or more. Soon the salesmen of the plaintififs, on their visits to 
camps and to naval and military officers, who were purchasers of navy 
and army supplies, found there were competitors in what the plain- 
tiffs looked upon as their spécial fîeld. Among thèse competitors was 
the défendant. It had been led, or induced to go, into the trade under 
the f ollowing circumstances : 

The défendant, who had long been and was largely engaged in the 
same gênerai line as a manufacturer, was approached by Charles T. 
Ehmling with the project of making for and supplying to him letter 
boxes for which he thought he could build up a trade. Ehmling had 
no capital and no crédit. The project in conséquence did not appeal 
to the défendant. The insistence of Ehmling resulted, however, in 
an arrangement being made by which he was to be provided with facili- 
ties for the manufacture of his make of boxes, which were to be put 
upon the market and sold. Ehmling's compensation was to be de- 
termined by the défendant after the success of the venture became 
known. The défendant had at the time no knowledge of the plaintitïs' 
box as patented or otherwise, or of their claims upon the trade in 
their spécial field. A box was put out under the trade-name of "Ehml- 
ing's Linen," and is the box known to this record as defendant's "first 
box." It possessed ail the features of plaintififs' box, and was sub- 
stantially like it; the most noticeable variance being in the location 
of the pen tray. Notice of the trade compétition thus introduced sent 
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the plaintififs to the défendant, with a complaint of a trespass upon 
plaintifFs' rights, and a warning of the conséquences of infringement. 
The parties, with their counsel, met in conférence. No bill of com- 
plaint had at that time been filed, ahhough one had been prepared. 
ready to be filed. The attitude of the défendant as declared by it (and 
its sincerity is found) was one of willingness to meet the demands of 
the plaintiffs. 

The business of the défendant with Ehmling had not turned out to 
be profitable, so that, aside from other matters which entered into 
considération, the défendant had no selfish motive in a continued tres- 
pass upon plaintiffs' rights. In conséquence, the défendant, without 
any formai admission of plaintiffs' proprietary right to the tray f orm of 
box, agreed to discontinue the use of this form, and to take the tray 
feature out of its make of box. This was done, and the défendant 
thereafter put out what is known to this record as the defendant's 
"second box." This is substantially the same box, with the tray fea- 
ture eliminated, making of it a box with the envelope compartment lar- 
ger in one direction than that called for by the size of the envelopes. 
The practical resuit is, when the envelopes slide (as, of course, they 
do) to one side, there is what the plaintiffs call a "pen tray space" pro- 
vided, or at least ready at hand for use. The efforts of the parties and 
their counsel to adjust ail their différences, at first thought to hâve suc- 
ceeded, were finally unsuccessful, and the bill now before us was filed. 

There is in the mind of the plaintiffs the natural, although unavow- 
ed, because untenable, daim to an exclusive right, if not to the spécial 
sales field of army cantonments, at least to the sale of "desk boxes." 
We hâve characterized this claim as natural, because, as often before 
observed, the one who is the discoverer or the creator of a spécial 
field of demand resents as an intrusion the entry upon it of any one 
else. The claim of an exclusive right (as to any monopoly) cannot be 
given judicial sanction or support, unless it reaches the dignity of a 
légal right. 

This brings us, after an overlong prélude, to the averments of the 
bill of complaint, the answer, and the proofs disclosed by the évidence. 
The complaint may be summarized as one of unfair compétition, and 
of infringement of the patent rights to which the plaintiffs hâve suc- 
ceeded. The answer is a déniai of ail acts of unfairness and of ail 
unfair dealing in competing for a share in the trade — a déniai of in- 
fringement and of the validity of the patents. 

The right of the défendant to compete for trade in the spécial field 
which plaintiffs had marked out for their own is, of course, asserted. 
This spécial field may be delimited as the supply of the needs of those 
who were in need, not of stationery alone, but of a desk and writing 
facilities along with it. The expression "desk box," by which plain- 
tiffs designated what they were offering for sale, emphasizes this fea- 
ture of their real complaint. 

The complaint of unfair compétition may be first given attention. 
It has two bases in the facts as asserted by the plaintiffs. One is the 
like gênerai make-up and conséquent like gênerai appearance of the 
two makes of boxes. The other fact is the plaintiffs' make of box was 
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that of Alexander Ehmling, who patented it. Alexander Ehmling was 
also the président of the company, which manufactured and sold his 
make of box. When the défendant manufactured boxes designed by 
Charles T. Ehmling and sold them as boxes of "Ehmling's Linen," or 
made other use of the Ehmling name, the resuit intended, but whether 
intended or not, was to impose upon the purchasing public the defend- 
ant's make of box for that of the plaintiffs. 

With respect to the first fact, we are unable to find that it has the 
signifîcance attributed to it by the plaintiffs. The fact of likeness in 
appearance is found, so far as gênerai similarity is involved. The fa- 
miliar distinction, however, hetween likeness which functional features 
common to two things lends to their appearance and likeness in fea- 
tures not functional, présents itself. The latter justifies giving to such 
likeness a deceiving significance. The former forbids it, or at least 
does not warrant it. 

[1] Our finding is that there is nothing, either in the gênerai likeness 
or in any of the appearance features (including the seal fastener) or 
in ail combined, which leads to the conclusion that there was either the 
attempt to palm off one make for the other, or the resuit of having one 
mistaken for the other. The fact that defendant's make of box was 
given the name of "Ehmling's box" might, and would, under some 
circumstances, bave a bad significance. Hère, again, however, there 
is suggested the two points which were brought out in the opinion of 
Judge Magill in the Suburban Life publication case. Unfairness may 
be found in the sélection of a name like that of a compétitive product, 
if intended to deceive. It may also be found if the mistake of one for 
the other will resuit, although such resuit may not hâve been the mo- 
tive for the choice of name. The use of the name "Ehmling" did not 
hâve a deceptive purpose. The défendant has nothing to gain f rom its 
use. The only value it had was to préserve to Ehmling any good will 
which he might build up, if he afterwards withdrew his business from 
the défendant. The use of the name did not resuit in any mistake of 
one make for that of the other. The plaintiffs' make of boxes was nev- 
er known by that name, but by other trade-names which had been chos- 
en for them. 

The use of the name could not hâve been prompted by any thought 
that it would or could aid in the palming off of the defendant's boxes 
as those of the plaintiffs. Its use would not, therefore, justify a find- 
ing either of intended or resulting déception. The bill of complaint, 
so far as it avers unfair compétition, is not sustained by the proofs. 

[2] With respect to the patent rights claimed by plaintiffs, they 
show the award to them of such rights by letters patent No. 1,014,581. 
Prima facie this patent is valid. There is a gênerai déniai of validity, 
but this is in effect more a refusai to admit validity than a déniai of 
it. There is, on the other hand, a very substantial acquiescence in the 
assertion of the rights claimed by plaintiffs, so far as embodied in the 
defendant's first make of box. As against the défendant we may find 
both validity and infringement to this extent. As défendant discon- 
tinued the manufacture of this make of box, and has disavowed any 
claim of a right to résume its manufacture, the finding made is of lit- 
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tle practical value. What we are now concerned with is the scope oï 
the claims of the patent, and more parti cularly whether they include 
defendant's second make of box. The right to make this they assert 
and stand upon. If they cannot make it, then, as they view it, a box 
cannot be made of larger dimensions than the size of the envelope 
contents demands. As already indicated, the real right claimed by the 
plaintiffs is a trade right, rather than a patent right. Given the con- 
ception of a stationery box, with the desk box and tray features add- 
ed, and any variations would seem to involve only détails of me- 
chanical construction and convenience in arrangement of compart- 
ments. If this be true, it follows that, when the plaintiffs are allowed 
a patent upon their make of box because of a combination of features, 
including the tray, they get ail which the patent laws can give them, 
lînless they hâve the right, also, to the desk box feature. The latter is 
the feature of real value. Unfortunately for them, we cannot allow 
such claim of right, for the reason that this feature has net been pat- 
€nted, and this because, in view of the state of the prior art, it is not 
patentable. 

The doctrine of the law which stands in the way of the plaintiffs 
is not that of estoppel or of waiver, but the doctrine that the plaintiffs 
cannot hâve a monopoly of the right to make and vend, unless thé 
patent laws give it, and the award of a patent makes the gift effective. 
No matter how broad the right given by the law, if the patentée secures 
the allowance of letters patent, at the cost of bis right being limited 
and restricted to a particular construction as the embodiment of what 
he claims, and ail he claims, he gets no more than the rights awarded 
him, notwithstanding the fact that he was entitled to more than was 
awarded him. If the limitations exacted of him as the price of any 
grant make the price excessive, he may refuse to pay the price and 
hâve his right to ail he claims determined. He cannot accept what is 
awarded him and claim more. The grant of letters patent alone gives 
him whatever right he may claim. The patent granted is prima facie 
valid. He may not get ail or any part of what is granted, but with- 
cut the patent he gets nothing, no matter how great his déserts. 

Without unduly expanding this opinion by going into a discussion 
of the scope of the patent claim, we content ourselves with a statement 
of the conclusions reached. Thèse are that the claim in issue is valid 
and infringed by defendant's first box, that defendant's second box is 
not an infringement, and that there has been no infringement by de- 
fendant after notice in fact of plaintiffs' patent rights. 

The plaintiffs are entitled to a decree embodying thèse findings, and 
to an injunction against the making, using, or vending of a desk box 
with the tray feature. The averments of the bill charging unfair com- 
pétition are not sustained. 
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WHITLOCK COIL PIPK CO. v. MAYO RADIATOB CO. 

(District Court, D. Connectlcut. May 26, 1919.) 

Patents i®=>328 — Infbingement — Appabatus for Cooling Watek — Circulat- 
ING System. 

The Brinkman patent. No. 843,864, for apparatus for cooling one fluid 
by another, partleularly the cooling ol water pipes by means of air pass- 
ages betvveen tliem, held not infringed. 

In Equity. Suit by the Whitlock Coil Pipe Company against the 
Mayo Radiator Company. Decree for défendant. 

Harrie E. Hart, of Hartford, Conn., for plaintiff. 
Franiihn G. Neal, of New Haven, Conn., for défendant. 
Darby & Darby, of New York City, for Virginius S. Mayo. 

MANTON, Circuit Judge. The application was filed the 29th of 
January, 1903. Letters patent were granted February 12, 1907. The 
pleadings raised the issue of noninfringement and invalidity. The 
patent refers to the invention as an apparatus for effecting the cool- 
ing of one fluid by the application of another and coder fluid, such 
as a cooling of air by water, or of water by air ; the condensation of 
steam by either air or water. In the patent, the patentée says: 

"That portion of the apparatus to which my invention relates, in comraon 
with other and similar apparatus, comprises a séries of air tubes surrounded 
with water passages fornùng part of a water-cirenlating System, by wliich 
the water wîiich lias become heated by its contact with the cylinder will lose 
its heat, and by its contact with tlie air tubes, tbrougb which, in order to in- 
erease the efliciency of the apparatus, the currents of air are caused to move." 

By this the patentée acknowledges that there was in the prior art 
cooling apparatus, comprising air tubes which are surrounded with 
water passages forming a part of the water-circulating System, the 
water of which has become heated, and which loses its heat by con- 
tact with air tubes ; the cooling action being rendered more efficient 
by causing air currents to move through the tubes. The patentée 
further says that his invention simplifies the construction, decreases 
the weight, and reduces the cost of this class of refrigerating appara- 
tus, and at the same time increases its efficiency. Thèse are the ob- 
jects he wishes to accomplish, and he asserts that he succeeds by 
constructing the section from. a continuous strip of sheet métal, and 
the métal is crimped or corrugated, so that, when the corrugated 
sheet is bent or returned upon itself at regular intervais, the corruga- 
tions will match and form the opposite sides of a tubular space for the 
passage of air. He says: 

"I corrugate the sheet at every alternate interval in opposite directions, in 
order that every alternate fold of the sheet will produce a narrow continuons 
serpentine passage, through which water may flow in a thiu layer, in contact 
ou both sides with the walls of the air tubes." 

The method of construction, as stated in the spécifications, would 
indicate one continuous corrugated métal sheet, avoiding corners, and 

<S==>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes- 
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having a serpentine passage for the water. The séries of air tubes ar- 
rangée in a vertical row are formed by and between adjacent water 
space units by reason of the contacts at intervais of the oppositely 
disposed corrugations and the opposite surfaces of adjacent units. 
The construction of plaintifï's device consists of corrugating or crimp- 
ing a continuous sheet, which is bent sharply and returned upon it- 
self, with the corrugations of the two legs or plies of the fold coin- 
ciding with each other, thereby forming the first serpentine water 
passage as a physical unitary portion of the structure. Thèse plies, 
when there are a sufficient number as required, make up the first unit 
portion of the structure. The plies form folds or bends in a continu- 
ous sheet, and are brought into contact and soldered together ; the 
tips of the bent sheet embracing this member are soldered at the bot- 
tom of the upper water chamber, and likewise the lower end of the 
section, into the lower water chamber. 

The plaintiff sues on ail its claims. Claim 1 defines a combination 
of three éléments, the upper water chamber, the lower water cham- 
ber, and the interposed refrigerating section. The refrigerating 
section consists of a continuous sheet of métal doubled upon itself 
in a séries of folds, with the ends of the folded sections attached to 
the water chambers and inclosing a séries of restricted water cham- 
bers, which connect at the ends of the folds with the water chambers. 

Claim 2 refers to the same structural features and spécifies a con- 
tinuous strip having offset edges ; the one corrugated fold being sep- 
arated f rom its companion ply by the offset edges to thereby form the 
serpentine passage between them. 

Claim 3 contains the same structural features, but does not require 
the sheet of métal to be a continuous strip. It does require the air 
passages to be formed by the contacts of the inclosing walls of the 
air passage units. 

The defendant's device does not construct its water passages as 
structural units. The air passage cohimns constitute the structural 
units of its radiators. The water passages are incident to the assem- 
bly of the air space column. The defendant's structure embodies a 
greater number of strips, and greater number of joints to form the 
strips ; they form the refrigerating section. It does not employ a 
continuous strip of corrugated sheet métal, doubled upon itself in a 
séries of folds, with the ends of folded sections attached to the wa- 
ter columns, to make up the refrigerating sections. The folded sec- 
tions are referred to by the plaintifif as sections of a continuous strip 
of sheet métal. The defendant's water passages are unrestricted, in 
that they are of equal cross-section from top to bottom, at the inlet 
and at the outlet. The water passages are not so shaped as to retard 
or restrict the flow of water, as the plaintiff's water passages are. 

The defendant's structure does not employ the feature of the claim 
found in the words of the patent in the séries of parallel air passages 
between the water passages and transversely thereto and therefrom 
by the contact of such inclosing walls. The defendant's structure 
f orms water passages as straight walls from the top to the bottom ; 
that is, vertical and parallel. If the inclosing walls of the defendant's 
257 F.— 48 
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structure were brought in contact, they would close up ail the air 
passages; but, to form the air passage, it lias means to space the 
vertical straight inclosing walls of the water passage apart. They 
do not contact. Therefore, the fins, comprising métal, in addition to 
the straight inclosing wall, are provided, as shown in defendant's 
structure. Thèse fins permit a distinct mode of opération, and the 
beat exchange between fluids. The radiation is referred to in defend- 
ant's device as half direct and half indirect, for the fins are not in 
contact with the water, nor are they inclosing walls. They, in de- 
fendant's device, form the air passages. In practice and in construc- 
tion, the complainant does not make a continuons sheet, but makes a 
séries of sheets, which, when put together, might be considered a 
continuous sheet. 

In other words, there bas neyer been made, with any commercial 
success, a structure which conforms to the spécifications and claims 
in suit. It would be unfair to claim that the defendant's device in- 
fringes the plaintifif's device, when the latter has added no substantial 
value to the art. To sustain the claim of infringement would be to 
interpret the language of the claim as broad enough to include a suc- 
cessful structure. Claims should cover what the patentée has in- 
vented, and nothing more. Lovell v. Seybold Machine Co., 169 Fed. 
288, 94 C. C. A. 578. 

The gênerai combination of an upper and lower water chamber in 
a refrigerating section, interposed between, and Connecting at its 
ends with, the chambers, were common in the art of coolers, condens- 
ers, and radiators prior to the date of the Brinkman patent. Ail 
that may be said to be invention by the Brinkman patent was in the 
intermediate refrigerating section. But Brinkman does not claim as 
his invention the refrigerating section, but claims the combination 
of éléments of which the refrigerating section is only one. There- 
fore, so far as the claimed combination is concerned, it makes no différ- 
ence whether one of its éléments is new or old ; the combination re- 
mains the same. The plaintifif has failed to establish infringement. 

Decree for défendant. 



EOSS V. EAST SIDE MILL & LUMBER CO. et al. 
(District Court, D. Oregon. May 19, 1919.) 

No. 7850. 

Patents <S=>328 — Validity and Infbinqement — Motor Tbucks. 

The Ross patent, No. 1,209,209, for a motor truck for picking up and 
moving plies of lumber, held valid, but not infringed. 

In Equity. Suit by Harry B. Ross against the East Side Mill 8z; 
Lumber Company, William S. Overlin, and Miles D. Jameson. De- 
cree for défendants. 

Walter M. FuUer, of Chicago, 111., and Alfred P. Dobson, of Port- 
land, Or., for plaintifï. 

William R. Litzenberg, of Los Angeles, Cal., and Clark, Middle- 
ton & Clark, of Portland, Or., for défendants. 

<gs:aFor other cases see Bame topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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WOLVERTON, District Judge. Complainant sues to enjoin in- 
fringement of his patent No. 1,209,209, for improvement in motor 
trucks. 

Complainant's motor truck is adaptée! more particularly for picking 
up lumber disposed in piles, and transporting it in and about sawmill 
and lumber yards, and depositing it at places of destination. The pro- 
cess is to drive over or straddle a lumber pile, pick it up, or raise it, 
by means of the motor used for propeliing the motor truck, and, thus 
suspended beneath the frame of the truck, carry the same and deposit 
it where needed. 

The défendant Overlin has devised a motor truck of somewhat sim- 
ilar construction, designed to perform the same service as the com- 
plainant's invention, and has secured a patent, also, on his machine. 

Complainant allèges infringement of claims Nos. 2, 5, 6, 7, and 8 
of his patent, and the question for détermination is whether Over- 
lin's device infringes thèse claims. 

I hâve concluded, after a detailed considération of complainant's 
machine and patent, including the claims set forth, and of Overlin's 
device, that there is no infringement, for the reason that Overlin's 
structure is not susceptible of being read upon the claims of complain- 
ant's patent. I will not attempt to set out the claims, but only to dénote 
the différence, both structural and functional, between the two devices, 
as it relates to the claims in question. 

First, nothing can be claimed by complainant on account of the 
frame of his motor truck being of substantially an inverted U-shape, 
except in combination, becayse the concept is very old. Its place in 
the prior art is illustrated by the Sheldon patent, as far back as Sep- 
tember, 1863, and by numerous patents obtained since then. 

Second, a frame comprising longitudinal girder members and trans- 
verse beam members, relatively secured as in the claim indicated, may 
be conceded to be new; and — 

Third, a combination of such frame with traction wheels supporting 
the rear end of the frame or body, and steering wheels supporting the 
forward end of the body, may also be conceded to be new or novel. 

The function to be performed by the girders is to sustain the load of 
lumber in transportation ; that to be performed by the crosss-beam 
members is to hold the girders or side frames in place, so that there 
is constructed a boxlike mechanism, having the form of an inverted 
U. This boxlike mechanism is carried by traction wheels at its rear 
end, and by steering wheels at the front, thus completing the structure 
for carrying lumber. In further explanation, the load of lumber is 
sustained by means of contrivances, one upon each side of the frame, 
which are attached directly to the girder members ; the front ends 
somewhat near the center of the distance between the traction and the 
steering wheels, and the aft ends to the rear of the traction wheels. 
Thus, as I hâve said, the load is carried directly by the girder members. 

The frame of Overlin's device is in form somewhat similar to that 
of complainant. It has the side members and transverse beam mem- 
bers. The end transverse beam members are arched, and are of con- 
struction to directly sustain the load, thus whoUy relieving the side 
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or girder members of that function. The wheels, both traction and 
steering, are yieldingly attached to the standards, which support the 
transverse beam members at each end of the frame, and are not made 
or pivoted into the body of the frame, as is the case with complain- 
ant's device. The mechanism for lifting and sustaining the load, as 
it relates to Overlin's device, is so contrived by its bearings as to carry 
the weight of the load, at the rear and front, on the standards of the 
transverse beam members, or perhaps more correctly speaking by the 
transverse beam members. The utility of both devices bas been 
adequately demonstrated. 

Now, the side members of Overlin's device are not girder members. 
If it may be said that his device bas girder members at ail, those 
members are such of the transverse beam members as constitute the 
end members of their frame. A girder is defined by the Standard 
Dictionary as: 

"A principal horizontal beam, or a compound structure acting as a beam, 
receiving vertical load, and bearing vertically upon its supports." 

So that it may readily be seen that the side members of Overlin's 
device do not perform the same function, or act in substantially the 
same way, as the girder members of the plaintiff's motor truck. Nor 
can it be said that the transverse beam members of Overlin's device, 
if they may be regarded as girder members, constitute mère mechanical 
contrivances to avoid the claims of complainant's motor truck. It 
required inventive skill to produce them. So that, considering the 
whole, it is not possible to read the structure of Overlin's frame upon 
the claims of complainant's patent. 

As it respects the traction and steering wheels, those of complain- 
ant's device are pivoted into the frame itself, while those of Overlin's 
truck hâve their axle bearings on the standards supporting the trans- 
verse beam sections. Obviously this is more than a mère mechanical 
différence. 

While as a whole Overlin's machine performs the same function, 
namely, that of lifting, carrying, and depositing piles of lumber, it is 
clear that it does not perform it by the same novel mechanism as the 
complainant's truck. For thèse reasons, I hold that Overlin's truck 
does not infringe complainant's patent. 

Complainant's bill of complaint will therefore be dismissed, with 
costs to défendants. 



JOHNSON V. m'adoo 757 

(.257 F.) 

JOITNSOX Y. McADOO, Director General of Railroads, et al. 
(District Court, E. D. Louisiana, New Orléans Division. May 8, 1919.) 

No. 15938. 

1. Eailroads ®=i>5%, New, vol. 6A Key-No. Séries — Fedekal Control — Suits 

— Statuïes. 

Tnder Act March 21, 1918 (Comp. St. 1918, §§ 3115%a-3115%p), litigants 
coulcl sue railroad conipanles under fédéral direction, just as tliey had 
previously tieeii able to do and in such courts as had jurisdiction under 
the gênerai law. 

2. Eailroads «©=351/2, New, vol. GA Key-No. Séries — Fédéral Conteol — Stip- 

ulation BY Director Général — Jurisdiction tor Suit. 

It was compétent for the fédéral Director General of Railroads to stipu- 
late in what .iurisdiction he mi.i;ht be sued, but his authority to make 
rules and régulations did not authorize the setting aside of the plain pro- 
visions of Act March 21, 1918 (Comp. St. 1918, §§ 3115%a-3115%p), as to 
the railroad conipanieià. 

3. Railroads i®=>5i/2, New, vol. 6A Key-No. Séries — Fédéral Contbol — Dé- 

fense BY Director General — Payment of Recoveey. 

Under section 12 of Act March 21, 1918 (Comp. St. 1918, § 3115%?), 
providing for the fédéral coitrol of railroads, it is incunibent on the Di- 
rector General to défend a suit against a road, and to make payment in 
the event of recovery ont of liis receipts ; question of adjustuient as be- 
tween governnient and the railroad being for settlement \\'hen the roads 
shall be returned to their owners or otherwise disposed of. 

At Law. Action by Mrs. W. C. Johnson against William G. Mc- 
Adoo, Director General of Railroads, and the Morgan's Louisiana & 
Texas Railroad & Steamship Company. On the company's excep- 
tion to the pétition of no cause of action. Exception overruled, and de- 
fendant Company allowed lime in which to file answer. 

C. W. Howth, of Beaumont, Tex., and John P. Sullivan and David 
Sessler, ail of New Orléans, La., for plaintifï. 

Denegre, Leovy & Chafife, of New Orléans, La., for excepting de- 
fendant. 

POSTER, District Judge. In this case plaintifï brought an action 
for damages against the Director General of Railroads and the Mor- 
gan's Louisiana & Texas Railroad & Steamship Company. An excep- 
tion to the venue of the court as to the Director General was main- 
tained. Thereupon the plaintifï dismissed the suit as to him. A similar 
exception of the railroad company was overruled. The railroad Com- 
pany has now fîled an exception of no cause of action to the pétition. 
It is contended by the excepter that no action will lie against the rail- 
road company while it is under the control of the Director General of 
Railroads ; that the word "carriers," in section 10 of the Act of March 
21, 1918, c. 25, 40 Stat. 451 (Comp. St. 1918, §§ 311534a-3115%p), 
does not mean the railroad companies but refers to the fédéral admin- 
istration. 

[ 1 ] I do not agrée with this contention. I think it was the purpose 
of Congress in adopting the act to allow litigants to sue the railroad 

^=^For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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companies, just as they had theretofore been able to do, and in such 
courts as hâve jurisdiction under the gênerai law. See Postal Tel. & 

Cable Co. v. Call, Dist. Judge, 255 Fed. 850, C. C. A. ; 

Jensen v. Lehigh Valley R. R., 255 Fed. 795. 

[2, 3] I think it compétent for the Director General to stipulate in 
what jurisdictions he might be sued, but his authority to make rules 
and régulations would not authorize the setting aside of the plain pro- 
visions of the statute as to the companies. No harm can corne to the 
railroad corporation. It will be incumbent upon the Director General 
to défend the suit, and to make payment, in the event of a recovery, out 
of his receipts. Section 12 of the act provides that the moneys received 
by the Director General shall not be covered into the treasury of the 
United States, but shall remain in the custody of the same officers, and 
the accounting thereof shall be in the same manner, as before fédéral 
control. Under the orders of the Interstate Commerce Commission 
judgments for damages are chargeable to the opération of the roads and 
are payable out of the gênerai receipts. There is no doubt that the 
same action will follow in the event of recovery in this case as if the 
roads were not under government control, and the question of an ad- 
justment as between the government and the railroad is one that will 
come up and be settled when the roads are turned back to their owners, 
or other disposition made of them. In the meantime, should a recovery 
be had, no exécution can issue against the physical property of the road 
under the plain terms of the act. 

The exception will be overruled, and the défendant allowed 10 days 
in which to file an answer. 



C. F. WITHP^RSPOON & SONS v. POSTAL TELEGRAPH & CABLE CO. 

(District Court, E. D. Louisiana, New Orléans Division. May 8, 1919.) 

No. 15993. 

Telegeaphs and Téléphones <©=>26-'i4 New, vol. 7A Key-No. Séries — Fedebal 
CoNTBOL — Establishment of I^iability fob Delay. 

Under the joint resolution of Cougress of July 16, 1918, authorizing the 
Président to take over téléphone and telegraph Systems, a suit for dam- 
ages was maintainable against a telegraph and cable company for delay 
In delivering a cable while the company was under fédéral control ; it 
being proper that plaintlff be allowed to establish his llability against 
the Company despite fédéral control. 

At Law. Action by C. F. Witherspoon & Sons against the Postal 
Telegraph & Cable Company. On exception of no cause of action to 
the pétition. Exception overruled, and défendant allowed time in which 
to answer. 

D. B. H. Chafïe and Ross E. Breazeale, both of New Orléans, La., 
for plaintiffs. 

Farrar, Goldberg & Dufour and Alfred C. Kammer, ail of New 
Orléans, La., for défendant. 

(gZïsFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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FOSTER, District Juclge. This is a suit for damages alleged to 
hâve been caused by delay in delivering a cable. The message vvas 
accepted by the company October 30, 1918, at which time, of course, 
its lines were being operated by the Postmaster General on behalf o£ 
the United States. On that ground défendant has filed an exception 
of no cause of action. 

The Postal telegraph lines were taken over by the Président, under 
authority of the joint resolution of Congress of July 16, 1918, by his 
proclamation of july 22, 1918. The proclamation directs that the su- 
pervision, possession, control, and opération of the telegraph and télé- 
phone Systems shall be exercised by and through the Postmaster Gen- 
eral, and that the said Postmaster General may perform his duties 
through the owners, managers, board of directors, receivers, officers, 
and employés of said telegraph and téléphone Systems. The proclama- 
tion further provides that the — 

"employés of the varions telegraph and téléphone Systems shull continue the 
opération thereof in the usual and ordinary cour.se of the business of said 
Systems, in the names of their respective companies, associations, orgauiza- 
tlous, owners or managers as the case may be." 

Neither in the joint resolution nor the proclamation of the Président 
is there a provision similar to section 10 of the Act of March 21, 1918, 
c. 25, 40 Stat. 456 (Comp. St. 1918, § 3115%j), taking over the railroad 
Systems of the country. It seems to me, however, that it was the in- 
tention of Congress, in authorizing the Président to take over the lines, 
that the companies should go ahead with private business the same as 
theretofore. This vk'ould contemplate the institution and défense of 
suits. If the company is allowed to take and send private messages, 
there should be some method of holding it liable for damages occa- 
sioned through négligence, notwithstanding the Postmaster General had 
the direction and control of the company. See Postal Tel. & Cable Co. 
V. Call, Dist. Judge, 255 Fed. 850, C. C. A. . 

The joint resolution provides for just compensation to the companies 
and the method of settling disputes as to same between them and the 
government. If the companies are held for damages occasioned while 
under government control, compensation will certainly extend to re- 
imbursement. In the meantime litigants .should not be delayed in liq- 
uidating their claims. Therefore I think it proper that the plaintifï in 
this case should be allowed to establish his liability against the com- 
pany, if there is any. Delay in the trial of the case may resuit in hard- 
ship to either side. 

The exception will be overruled, and the défendant allowed 10 days 
in which to answer. 
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UNITKD STATES v. JACOBSON. * 

In re FIDELITY & CASUAI.TY CO. OF NEW YORK. 

(District Court, E. D. Pennsjivania. Mareh 20, 1919.) 

No. 60. 

Bail iS=>79(]) — Fobfeited Recognizance — Remission of Penalty. 

A court wlU iiot remit the penalty of a forl'clted recognizance unUer 
ttev. St. § 10*20 (Couip. St. § 1084), wliere it caniiot flnd tliat tliere lias beeii 
no willtul default, and it fnrtlier appears probable tliat the penalty will 
ultimately fall on parties wlio were iiidirectly re.sponsible for the offense 
chargea. 

Criminal prosecution by the United States against Rose Jacobson. 
On pétition of surety for remission of penalty of forfeited recogni- 
zance. Dismissed. 

William G. Wright, for petitioner. 

Robert J. Sterreit, Asst. U. S. Atty., of Philadelphia, Pa. 

DICKINSON, District Judge. The conditions which surround this 
application and seem to us to call for a déniai of the prayer of the 
pétition also call for a statement of what they are. 

The défendant was indicted for the offense of the keeping of a 
house of a prohibited character within one of the military districts. 
The conviction cannot be resisted that in doing what she did she was 
financed by, if not in fact acting for, others. The inference is a fair 
one that thèse unknown parties provided her bail, and as the surety 
is what is known as a bonding company, it is further fair inference 
that the surety is protected from loss, and that the payment of the 
bail bond will fall upon the parties to whom référence has been made. 
Section 1020 of the Revised Statutes (Comp. St. § 1684) empowers the 
court to remit the forfeiture whenever the fînding may be made, 
among others, that there has been no willful default on the part of the 
défendant. This fînding we are not satisfîed to make, and the fur- 
ther fact is found that the nonappearance of the défendant obstructed 
and delayed the work of the court and subjected the United States 
to a not inconsiderable expense, the sum total of which could not very 
definitely he estimated. 

We would, of course, make the finding that the surety had been 
guilty of no willful default, and if the loss fell upon it the appeal for 
relief would be strong. We bave carefully read the pétition, however, 
and find in it no averment of loss, and ail the circumstances surround- 
ing the case négative the thought of such loss. 

In the absence of the findings upon which the exercise of the dis- 
crétion of the court in remitting such forfeitures is based, we décline 
to remit forfeiture of this bond, and the prayer of the pétition is 
accordingly denied. 

(gssFor otlier cases see same topic & KBY-NUMBEK in ail Key-Kumoered Digests & Indexes 
•Order afflrmed 258 Ped. 444, — C. G. A. — . 
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DALY V. PENNSYLVANIA R. CO. 
(District Court, E. D. New York. March 11, 1919.) 

TOWAGE ©=11(4) iNJtJRY OF TOW BY ICE DlABILIlY OF TUGS. 

Tugs, which on tlieir owii initiative took a tow ol' light barges, two in a 
tier, through ice la tlie Kills hcld llable for injury of one of tlie front 
tler by tlie ice. 

In Admiralty. Suit by Bartle Daly against the Pennsylvania Railroad 
Company. Decree for libelant. 

Macklin, Brown, Purdy & Van Wyck, of New York City, for libel- 
ant. 

Burlingham, Veeder, Masten & Fearey, of New York City, for claim- 
ant. 

CHATFIELD, District Judge. The barge Emma B. Cray was in- 
jured while in the front tier of a tow taken through the ice in the Kills 
on the way to South Amboy, N. J., on January 1, 1918, by Pennsyl- 
vania tug 32, assisted by Pennsylvania tug 35. The température was 
several degrees below zéro. The Kills were full of ice, which was brok- 
en and floating as far as the Baltimore & Ohio bridge,, and below that 
was solid, except for a channel through the middle of the Kills. 
Tug 35 was ahead of tug 32, towing tandem, and the barges were ar- 
ranged two in a tier. 

The testimony of the experts who examined the boat shows plainly 
a deep gouge along the starboard side of the boat just above the water 
Une, which could hâve been caused by nothing but contact with ice. 
This tow of seven light boats, with two powerful tugs, was unable to 
make more than one mile an hour ; the obstruction from the ice must 
hâve been very great, and the damage to the boat must hâve been 
caused by proceeding under such circumstances. 

There is no reason to hold the owner of the boat responsible for 
having consented to the use of his boat under such conditions, for she 
had been moved around the harbor and taken to the stake boat the 
day before. The trip through the Kills was entirely in the control of 
the tugs and not a joint venture by the owner of the barge. See The 
Phœnix (D. C.) 143 Ped. 350. 

The case at bar resembles Monk v. Cornell Steamboat Co., 198 Fed. 
472, 117 C. C. A. 232, The Rambler (D. C.) 66 Fed. 355, and The Pack- 
er (C. C.) 28 Fed. 156, rather than The Hercules, 213 Fed. 615, 130 C. 
A. 207j and the tugs in the présent case were plainly négligent in at- 
tempting the passage under such circumstances, without towing side by 
side so as to break a sufficiently wide channel for the passage of the 
boats, or without dropping the barges back so as to tail one behind the 
other. 

The libelant may bave a decree. 

®=»Por other cases see Bame topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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TÏÎE STIMSON. 
TIIK NORTH lAND. 
(District Court, E. D. Virginia. Mardi 18, 1019.) 

1. Collision <&=545 — Steam axd Sailiso Vessels Crossing — Fault. 

A collision at sea on a clear night, between a scliooner, wliich sliowed 
régulation liglits and properly kept lier course and speed, and a steumablp 
on a crossing course, held due solely to the fault oî the steamsliip in fail- 
Ing to sooner see the scliooner'.s lights, and in proceeding thereatter wlth- 
out change of course at full speed of 17 miles an liour untll 2i/à minutes 
before collision. 

2. Collision ©=>22 — I^iability— Inévitable Accident. 

A steamship held not exonerated from liabllity for a collision, on the 
ground of inévitable accident, because of the breaking of the Connecting 
shaft of the steering gear, Immedlately before collision, although from 
a latent defect, where she was the burdened vessel and should hâve acted 
sooner to avold risk. 

In Admiralty. Suit for collision by W. A. Bodden, master of the 
schooner Stimson, against the steam.ship North Land. Decree for li- 
belant. 

Hughes, Vandeventer & Eggleston, of Norfolk, Va., for libelant. 
Haight, Sanford & Smith and Henry M. Hewitt, of New York City, 
and Ivoyall, Taylor & White, of Norfolk, Va., for respondent. 

WADDILIy, District Judge. The collision, the subject of this liti- 
gation, occurred on the Atlantic Océan, on the early morning of the 
13th of October, 1918, between 4 and 4:30 o'clock, some 13 miles south- 
east of Hog Island Light, between the Stimson, a four-masted schoon- 
er of the burden of 693 tons, and the steamship North Land an ocean- 
going passenger ship of 3,282 gross tons. The vessels were en route 
from New York to Norfolk; the schooner on a course southeast half 
east, and the North Land on a course southwest three-quarters south, 
with the weather good, wind moderate, sea smooth, and the night clear. 

[1] The schooner's case briefly is : That while on the starboard tack, 
in the vicinity in question, and proceeding at about 2^/^ knots an hour, 
she observed the masthead light of the steamship some 8 to 10 miles 
away, bearing aft of her port beam, and subsequently, and when more 
tlian 2 miles away, she saw the steamship's green light. That at the 
time the schooner was provided with a skilled and compétent crew, in 
charge of an experienced master, ail at their proper stations, and ef- 
ficiently performing their respective duties, with her running lights 
properly set and brightly burning. That upon observing the steam- 
ship's white light, being partly in the position of an oA'ertaken vessel, 
she at once caused her régulation riding light for approaching vessels 
to be put eut, placing the same in the most conspicuous position on the 
companionway of the after cabin, which was the best position in v/hicli 
it could be placed, and was in full view of the approaching steamship, 
and should bave been seen 6 to 8 miles away. That in addition, as 
the steamship continued to approach, the schooner caused an electric 

^;z^FoT other cases see same topic & KEY-NUMBE'il in ail Key-Numbered Ditrests & Indexes 



THE STIMSON 763 

(257 F.) 

light to be waved, and its light flashed upon lier sails, to further at- 
tract the attention of the approaching steamship, and she kept her 
course and speed. That notwithstanding the plain obligation imposed 
upon the North Land, the burdened vessel, to avoid collision, as well 
as the risk thereof, with the overtaken vessel, the schooner, she con- 
tinued to approach her at a rapid rate of speed, claimed to be 17 miles 
an hour, and ran into and coUided with the Stimson, striking her about 
30 feet aft of her stem on the port bow, seriously cutting into and 
crushing through the schooner f rom her rail down below to her water 
line, causing great damage, for the recovery of which this libel was 
filed. 

The schooner further charges that the steamship was without a look- 
out properly stationed ; that she was in charge of incompétent and un- 
skillful navigators; that she failed to keep out of the way of the 
schooner, or to shape her course so as to avoid crossing ahead of her 
and pass under her stern; that she failed to slacken her speed, stop 
and reverse, and proceeded at a too rapid rate of speed ; and that she, 
being the overtaking vessel, should not hâve coUided with the schooner 
at ail, but hâve avoided her by a wide margin. 

The respondent in the main admits the circumstances of the two ves- 
sels approaching and coming together, as above stated, but contends : 
(1) That the collision was the resuit of inévitable accident, in that, 
when it was too late to avoid the conséquences thereof, the Connecting 
shaft of the steering gear broke and parted, through a latent defect, 
causing the injury. (2) That the Stimson was in command of an in- 
compétent navigator, without a proper lookout, and that she omitted 
to exhibit her white or stern light in sufficient time to enable the navi- 
gators of the steamship to make the proper maneuver to avoid the col- 
lision. 

The court will first consider the navigation of the Stimson, as bear- 
ing upon her fault, or participation in the causes which brought about 
the disaster. She was the favored vessel, as between herself and the 
steamship, and unless she was guilty of some fault in navigation, or 
in some way misled those directing the movement of the steamship, 
she cannot be held liable. In the view taken by the court of the tes- 
timony, the Stimson was in command of compétent and efficient of- 
ficers and crew, and before and at the time of the collision they were 
properly discharging their duties. They had properly set and burning 
brightly the régulation lights required by lavv, and there was no rea- 
son that the same should not hâve been seen and observed in ample 
time to hâve enabled the steamship to avoid either collision or the 
risk thereof with the Stimson, which the évidence shows maintained 
its course and speed. That the lights of the schooner were set and 
burning is abundantly established by the testimony, and besides the 
steamer admits seeing the lights in ample time to hâve avoided the col- 
lision, with the exercise of proper care on the part of her navigators, 
but for the defect in the steering gear. She also admits seeing the 
stern or white light on the schooner, from half to three-quarters of a 
mile away, and the red light for at least half a mile. This establishes 
the existence and sufficiency of the lights, and why the same were not 
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seen earlier is most probably attributable to the inefficiency of the 
steamship's lookout. The steamship's navigator states they should hâve 
been seen for 2 miles, though he says he did not see them over half a 
mile, and there seems to be no good reason why they should not hâve 
been seen. They were observed from 2 to 21/2 minutes before the col- 
lision, and in time to hâve avoided the disaster, but for the parting of 
the steering gear. 

[2] This solves the question of liability against the steamship, since 
she was the burdened vessel and required to keep out of the way of 
the schooner (The Richmond [D. C] 114 Fed. 210, and cases cited), 
and especially so as an overtaking vessel, unless she can be excused 
because of the giving way of her steering apparatus from a latent de- 
fect therein, when too late to avoid colliding with the schooner. This 
présents the question of inévitable accident, which, in order for the 
steamship to avail herself of, must herself be shown to be free from 
fault. Union S. S. Co. v. New York- Virginia S. S. Co., 24 How. 307, 
313, 16 h. Ed. 699; The Colorado, 91 U. S. 692, 763, 23 L. Ed. 379; 
The Severn (D. C.) 113 Fed. 578; The Maryland (D. C.) 182 Fed. 829, 
831 ; The Richard F. Young (D. C.) 245 Fed. 499, 502, 503 ; The Reich- 
ert Towing Line (C. C. A.) 251 Fed. 214. 

The court thinks that the respondent has established its case of the 
breaking or giving way of the Connecting rod of the steamship's steer- 
ing gear because of latent defects therein, and has proven the exercise 
of prudence and précaution in procuring the machinery and material 
for her steering apparatus ; but it is not entirely clear when the gear 
gave way, or when the rod broke. It seemed to hâve been in opération 
up to the moment of and after the accident, and there was no signal 
given, nor indication made, of the existence of the defect until some 
2 hours after the accident, during which time there was considérable 
movement and maneuvering on the part of the steamship. Her mas- 
ter, as testified to by the schooner's master, stated that he had en- 
countered a wreck, which caused the gear to break. The respondent's 
évidence was to the efïect that such a break might occur from a sud- 
den strain or hard jerk placed upon the machinery, and that, when the 
order was given to port, the ship failed to respond, and, upon a fur- 
ther order to hard aport, she still failed to respond, when the engines 
were ordered full speed astern. The wheelsman testified that he felt 
a jolt while turning the wheel to port, and as he gave three or four 
turns of the same. 

It seems hardly probable that the steering gear would hâve given 
way from the mère porting or hard aporting the wheel, and it is more 
likely, assuming it to hâve parted as now claimed by the respondent, 
that it did so either when the ship's engines were reversed, immediate- 
ly preceding the collision, or from the impact when the vessels came 
together. However this may be, the court does not f eel that the North 
Land can avail herself of the défense of inévitable accident under the 
circumstances of this case, not being sufiSciently free from fault her- 
self. She was charged with the duty of keeping out of the way of the 
schooner. She was proceeding at 17 miles an hour within 21/4 minutes 
run of the schooner, which was only making about 2^/^ miles an hour, 
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the vessels being on crossing courses, and she cannot escape liability 
for the collision, by having proceeded at full speed ahead first porting 
and then hard aporting. She should hâve done more. She was ad- 
monished of the danger the moment her navigators saw the white light 
on the schooner three-quarters of a mile, and the red light, half a mile 
away, which accentuated the péril, and she should not hâve placed her 
wheel hard aport upon the failure of the ship to respond to her helm 
when placed to port, but should immediately hâve slackened her speed, 
stopped, and reversed, if, indeed, she should not hâve done so the mo- 
ment the lights were first seen, and given appropriate signais of her 
maneuver. 

There was no excuse for the failure to see the lights earlier, and 
in time to avoid the collision, as her navigators admit they did; 
and hence, having taken no timely steps to avert the same, the re- 
spondent cannot escape liability for the damage that followed. She 
should hâve anticipated just what occurred, and at ail events made 
due allowance for this and such like occurrences, arising incident to 
the navigation of steam vessels, and losses caused thereby should fall 
upon those responsible therefor, and not the innocent ship, having no 
part or parcel in the sélection of the steamshi])'s appliances, or seeing 
to the safe opération of the same. Authorities to sustain this view 
might be cited almost without nuniber, but only a few need be men- 
tioned. The Carroll, 8 Wall. 302, 30.î, 19 L. Ed. 392 ; The New York, 
175 U. S. 187, 20 Sup. Ct. 67, 44 L. Ed. 126; Steamship Co. v. Eow, 
112 Fed. 161, 166, 171, 50 C. C. A. 473; The Richmond, supra, 114 
Fed. 208, 213;- The Job H. Jackson (D. C.) 144 Fed. 896, 899; same 
case, 152 Fed. 1021, 82 C. C. A. 332. 

The respondent further seeks to escape responsibility by throwing 
doubt upon the schooner's navigation, suggesting that the stern light 
should hâve been put up earlier, and that perhaps her lookout was in- 
effîcient, and that the schooner should hâve departed from the ac- 
customed rule of keeping her course and speed, having regard to the 
prudential rule which the steamship invokes. They say the schooner 
should not hâve continued at full speed on her course, but should hâve 
luffed, to avoid the steamer. 

The court feels entirely clear that the schooner would not hâve been 
warranted in changing her course and speed under the circumstances. 
While such a thing is sometimes permissible, it would bave been a 
grave act of imprudence to bave attempted it on this occasion, and 
would almost certainly bave failed in its object. Nor do the facts, in 
the court's view, warrant either the contention that those on the schoon- 
er, including the lookout, were not eflïciently engaged ahout her navi- 
gation, or that the schooner did not properly place its stern light (The 
John Bossert [D. C] 148 Fed. 903, 905, affirmed 168 Fed. 1021, 93 
C. C. A. 671), and give timely warning to the approaching steam.ship 
of her présence. 

This défense, or suggestion by the steamship, of dereliction on the 
part of the schooner, will not sufRce to relieve her from liability for 
the accident, when the testimony shows that the steamship, the burden- 
ed vesseï, nad been guilty of faults amply accounting for, and which 
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do accotmt for, bringing about the collision. The City of New York, 
147 U. S. 72, 85, 13 Sup. Ct. 211, 37 L. Ed. 84; The Victory and The 
Plymouthian, 168 U. S. 410, 423, 18 Sup. Ct. 149, 42 L. Ed. 519; Fos- 
ter V. Merchants' & Miners" Transp. Co. (D. C.) 134 Fed. 964, 969; The 
Kirnwood (D. C.) 201 Fed. 428, 433. 

It follows, from what bas been said, that the North Land is solely 
responsible for causing the collision in question, and a decree mây be 
entered so ascertaining. 



In re DEVON MANOE CORPOEATION. 

(District Court, E. D. Pennsylvania. February 11, 1919. On Hearing on 
Addltional Testimony on Certiflcate of Eeviev/, June 30, 1919.) 

No. 6320. 

Bankbuptcy <®=»140(1) — Sales ©=^90 — PROPEBTr Passinq to Tbusteb — Con- 
VEESioN or ExEcuTORY Sale Contracï into Bailment. 

Where an order for macliinery to be delivered to a common carrier un- 
der a conditional sale contract was so modifled by the seller, wlth the 
acquiescence of the purchaser, as to retain possession in the seller as con- 
signée af ter shipment until a lease was executed by the purchaser, under 
which delivery was made, the bailment superseded the executory contract 
of sale, and the rights of a trustée in bankruptcy of the purchaser are sub- 
ject to the terms of such bailment. 

In Bankruptcy. In the matter of Devon Manor Corporation, bank- 
Tupt. On review of order of référée. Affirmed on rehearing. . 

James J. O'Brien and Fox & Rothschild, ail of Philadelphia, Pa., 
for petitioner. 

Reber & Granger, of Philadelphia, Pa., for trustée. 

THOMPSON, District Judge. The learned référée was of the 
opinion that the contract dated November 26, 1917, tested by ail the 
requirements of the law expressed in the Pennsylvania décisions, con- 
stitutes on its face a valid contract of bailment for the leasing or hir- 
ing of the machinery claimed. He was also of the opinion that the 
order, dated September 22, 1917, of the Devon Manor Corporation, 
signed in its behalf by its président, is, standing alone, a contract of 
conditional sale. 

There is no dispute that that is the proper construction to be put 
tipon those written instruments. The order of September 22d is in 
f orm as follows : 

"Order Ko. 193. Form 10. 

"To the Troy Laundry Machinery Co., Ltd. : 

"Please ship, subject to the conditions t)rinted on the baek hereof, to the 
undersigned : Name of Laundry, Devon Manor Corporation. Street and No., 

. City or town, Devon. Oounty, Chester. State, Pa. Via , 

f. o. b. New York, the chattels below mentioned, l'or which — • hereby 

agrées to pay you .? , $ cash, and the balance as follows : ?5O.0O 

on the lOth of October, and the balance In 12 equal monthly payments, with 
lease, interest-bearing notes, and Insurance." 

©=».For otlier cases see same topic & KBY-NUMBBR lu ail Key-Numbered Digesta & Indexes 
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A description of the machinery, stating the price, amounting to $2,- 
145, follows. The pertinent part of the conditions printed on the back 
is as follows: 

"That ail of the machinery ordered shall remain the property of the seller 
mitU the purehase price thereof has beeni fuUy paid in cash, and in case of 
any default in the payment of any part of said priée the seller may enter upou 
the preniises of the pnrchaser, and retake possession of such machinery." 

The référée held, however, that : 

"After the exécution of the eonditional sale contraet of September 22, 1017, 
the parties entered into the lease contraet, of November 20, 1917, and that at 
the time of the exécution of the lease contraet the machinery was still in 
the possession and control of the elalmant, and was installée! about two 
weeks later in the building of the lessee by the claimant's servants." 

It is ufwn the question whether delivery to the Devon Manor Cor- 
poration had been made prior to the time of the exécution of the lease 
agreement that the case turns, if the latter is to be construed as sup- 
planting the ternis of the contraet of sale. 

With due regard to the rule that a finding of fact by a référée will 
not be disturbed, unless clearly and manifestly erroneous or unsup- 
ported by évidence, the question as to when the delivery took place 
became, under the évidence, a question of law. 

The évidence consists of the contraet of September 22, 1917, under 
which the machinery was to be shipped to the Devon Manor Cor- 
poration, at Devon, Chester county, Pa., f. o. b. New York, and the 
testimony of Mr. Ryan, the sales agent of the claimant, to the effect 
that the machinery had been sold to the Devon Manor Corporation, 
and that it was in the freight dépôt at Devon at the time of the sign- 
ing of the agreement of November 26, 1917, that it was installed by 
the servants of the claimant after the lease was signed, and that $500 
in cash was paid at that time. 

Mr. Ryan's testimony alone is not sufficient to support a find- 
ing that the machinery was then in the possession of the claimant. 
The question of delivery, therefore, dépends upon the intention of 
the parties, as shown by the terms of the order contraet of September 
22, 1917, providing for shipment f. o. b. New York. Under ail the 
authorities, in the absence of a stipulation to the contrary, delivery to 
a common carrier at a distant point constitutes a delivery to the Ven- 
dée, so that title, conditioned only upon payment of the purehase 
price, had passed to the Devon Manor Corporation prior to the ar- 
rivai of the machinery at Devon freight station. Dannemiller v. Kirk- 
patrick, 201 Pa. 218, 50 Atl. 928; Pittsburgh P. & P. Co. v. Cudahy 
P. Co., 260 Pa. 135, 103 Atl. 548; Philadelphia & Reading Ry. Co. 
V. Parry, 66 Pa. Super. Ct. 49: General Electric Co. v. Richardson, 233 
Fed. 84, 147 C. C. A. 154; Dentzel v. Island Park Association, 229 
Pa. 403, 78 Atl. 935. 

The title, according to the terms of the contraet, was condi- 
tioned upon the purehase price being paid as therein set out, "$50.00 
on the lOth of October, and the balance in 12 equal monthly payments, 
with lease, interest-bearing notes, and Insurance ;" but there is nothing 
in its terms to def er delivery to the vttidee bej'ond the delivery to the 
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common carrier. Had the contract of conditional sale remained ex- 
ecutory by postponement of delivery, no doubt, under the doctrine of 
Stiles V. Seaton, 200 Pa. 114, 49 Atl. 774, and Goss v. Jordan, 171 
Pa. 474, 32 Atl. 1031, the parties could hâve entered into a contract 
of bailment to supplant the ternis of an executory contract of sale; 
but upon delivery to the common carrier the sale was no longer ex- 
ecutory, and title had passed to the Devon Manor Coporation as pur- 
chaser, conditioned upon payment of the purchase price. In the in- 
térim between delivery and November 26, 1917, therefore, a créditer 
could hâve successfully attacked the claim of title by the présent 
claimant. When the conditional title passed, there was, as against 
creditors, no ownership in the vendor U]5on which to base a lease, and 
the entire transaction is to be construed in accordance with the con- 
tract of September 22, 1917. That was a contract of conditional sale, 
under which title was not to pass until the purchase price was fully 
paid, and the payments were to be made through a "lease," providing 
for interest-bearing notes and insurance upon the machinery. The con- 
ditional sale having been consummated by delivery, the subséquent 
lease or hiring agreement merely evidenced the manner in which the 
purchase price was to be paid after the title had fully passed to the 
purchaser. 

As it is held that the contract was one of conditional sale and not 
of bailment, the condition is not effectuai to retain title in the vendor 
as against the trustée in bankruptcy. P'urther, the property having 
been attached to the real estate without the instrument being recorded, 
or drawn in accordance with the Pennsylvania Act of June 7, 1915 
(P. L. 866), the condition that title remain in the vendor is void un- 
der that statute. 

The order of the référée of November 12, 1918, is therefore re- 
versed. 

On Hearing on Additional Testimony on Certificate of Review. 

After the opinion of February 11, 1919, was filed, upon application 
of counsel for the claimant based upon sufficient affidavits, after ar- 
gument, the case vi'as referred back to the référée to take further 
testimony concerning the shipment and delivery of the machinery and 
the terms of acceptance of the order of September 22, 1917. When 
the case was originally argued upon the certificate for review, the 
construction of the contract between the parties depended upon the 
order given by the Devon Manor Corporation to the claimant for the 
machinery. It appears by the additional testimony taken that the 
order in question was mailed to the home office of the claimant at New 
York, and that the manager of the sales department signed the ac- 
ceptance of the order as follows: 

"Aceepted: Troy I.anndry Machinery Co., Ltd., by I. Kettle." 

On the same day the claimant by letter acknowledged receipt of the 
order, concluding: 

"Tliankliig you for favoring our Mr. Rynn with your order, and assurlug you 
that sajne will liave our iirompt attention, we are very truly yours, Troy 
J.uuiidry Machinery Company, Ltd., por C. H. Granberg, Sales Department." 
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Before any steps were taken to carry out the terms of the contract, 
it was marked with rubber stamps across the name of the Troy 
I^aundry Company, "Order of" and "Notify," and further at the 
foot of the order "Security — Ship 'to Order.' " 

It is not disputed that the stamps on the face of the order indicate 
that the machinery was to be shipped to the order of the Troy Laun- 
dry Machinery Company, Limited, the consignée, and notice on ar- 
rivai at destination to be given to the Devon Manor Corporation. 
Shipment of the machinery was then directed, and on October 4th 
the lease contract was mailed to the Devon Manor Corporation, with 
the request that it be signed and returned. Three shipments were 
made, one from Syracuse, N. Y., upon a bill of lading dated October 
2, 1917, naming the Troy Laundry Machinery Company as consignée, 
with notice to the Devon Manor Corporation, the other two dated 
November 1 and November 21, 1917, from Brooklyn, N. Y., upon 
bills of lading containing the same désignation as to consignée and 
notice. The first bill of lading was mailed to the Devon Manor Cor- 
poration October 16, 1917. The other two were sent to a Philadel- 
phia représentative of the plaintifF, and held by him until the lease 
was executed November 26, 1917, and the first payment of $500 
made. Thereafter delivery under ail three bills of lading was made 
by the railroad company to the Devon Manor Corporation. It thus 
appears that, while the order of September 22d called for delivery 
f. o. b. New York, the terms which were actually carried out were 
those modifying the original order, so as to hold the property in the 
possession of the carrier, subject to the order of the claimant as 
consignée, until the contract of lease was executed. If there was a 
contract of conditional sale, accepted by any one duly authorized to 
accept it for the claimant, that contract remained executory, be- 
cause there was no delivery until after the exécution of the lease, and, 
under the authority of Stiles v. Seaton, 200 Pa. 114, 49 Atl. 774, 
and Goss v. Jordan, 171 Pa. 474, 32 Atl. 1031, the executory con- 
tract of sale was supplanted before delivery by the contract of bail- 
ment. But whatever modifications were made to the original order 
upon acceptance by the claimant were acquiesced in by the Devon 
Manor Corporation, as is evidenced by their conduct. The rights 
which pass to the trustée, iherefore, arise under the bailment contract 
of November 26, 1917, and not under the order of September 22, 
1917. 

The order contained in the opinion of February 11, 1919, revers- 
ing the order of the référée, is therefore vacated, and the order of 
the référée affirmed, and the pétition for review dismissed. 
257 F,— 49 
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EMPIRE ENGINEERING CO. v. REID 'WTIEOKING CO. 

(District Court, W. D. New York. January 25, 1919.) 

No. 979. 

1. CoLi,isio>' ©=134 — Suit for Damaqes — Rule of Damages. 

The nieasure of damages for injury to a vessel in collision Is the amomit 
necessary to restore tlie vessel to the condition in which she was at the 
time of collision, regardless of enhancement in value. 

2. Shipping <@=358(2) — Damages — Burden of Proop — Liability of Bailee. 

Where a vessel is Injured in collision through the négligence of a bailee, 
who has it in his custody, he bas the burden of showing that the damage 
sustained was not the resuit of his fault. 

3. Navigable Wateks <S=>26(3) — Damages — Vessel Stbiking Sunken Deedge. 

Report of a commissioner upon damages recoverable for injury of a 
sunken dredge in collision with a passing vessel reviewed and revised. 

In Admiralty. Suit by the Empire Engineering Company against the 
Reid Wreclcing Company. On exceptions to report of commissioner. 
Modified. 

Harrington, Bigham & Englar, of New York City, for libelant. 
Holding, Masten, Duncan & L,eckie, of Cleveland, Ohio, for re- 
spondent. 

HAZEE, District Judge. The steamer Wissahickon, on June 11, 
1913, colHded with the sunken steel dredge Pocantico in Lake Erie, 
because of the failure of the Reid Wrecking Company, in the posses- 
sion of which the dredge then was, to use ordinary care to mark the 
place where she lay in deep water in the path of steamers. The Wis- 
sahickon (D. C.) 226 Fed. 345. 

In the event of an extraordinary occurrence, or in case of failure to 
skillfully perform work, by reason of which a bailor sustains loss, the 
burden ordinarily is no doubt on the bailee to prove that the loss was 
not caused by his négligence or want of care and précaution ; and in es- 
timating the damage, in case of bailee's négligence, it is necessary for 
the bailor to show that the article was in good condition when delivered 
to the bailee (6 Corpus Juris, 1157-1162, § 165); the measure of 
damage being the difïerence between the value of the article at the time 
of delivery and its value at the time of return. 

[1] In admiralty, however, the rule of restitutio in integrum is ap- 
plied as the measure of damage for injury to vessels from collision; 
that is, sufficient damages are allowed to restore the vessel to the con- 
dition in which she was at the time of the collision, regardless of en- 
hancement in value. The Baltimore, 8 Wall. 377, 19 E. Ed. 463. In 
The Providence, 98 Fed. 137, 38 C. C. A. 674, Judge Putnam said: 

"The rule of restitutio in integrum is a profitable one, in almost any view 
of it, to the owner of the injured vessel, and, ordinarily, on its fuUest ap- 
plication, it ought uot to be practically extended beyond what the necessity 
of the case requires. There may be instances where adjacent parts which 
are unsound are so closely connected with the i)arts directly injured by tlie 
collision that they caunot be distiiiguished in making repairs; so that repairs 

ig=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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of al] the parti5 amount only to repairs of a single whole ; but lu order to es- 
tablish a proposition of that klnd, and thus eularge the fleld of application 
of the rule restitutio in integrum, the facts should be very clear and strong." 

In a case of this kind it has been held that payments by the owner 
for repairs, certifiée! by the master who superintended the work, were 
"primary proof of the expenditure, and of its purpose and its neces- 
sity, and, unless answered by counterproof, was altogether sufficlent to 
justify the allowance of such payments." Orhanovich v. Steam Tug 
America (C. C.) 4 Fed. ?,Z7 \ The Bratsberg (D. C.) 127 Fed. 1005. 

[2] Although thèse cases were for collision, in which the élément of 
bailment did not enter, still I think that, where a vessel is injured 
through the négligence of a bailee who has the vessel in his ctistody at 
the time of the damage, he has the burden of showing that the dam- 
age to the vessel was not sustained through his fault (Swenson v. Snare 
& Triest Co., 160 Fed. 459, 87 C. C. A. 443 ; Terry & Tench Co. v. 
Merritt & Chapman Derrick & Wrecking Co., 168 Fed. 533, 93 C. C. 
A. 613), and that in the ascertainment of the loss upon a prima facie 
showing that the repairs were necessary, and caused by the fault of the 
bailee, a case for recovery is made out unless there is contrary évi- 
dence of a more reliable character. 

It is, of course, necessary that the condition and serviceableness of 
the injured vessel or parts, prior to the collision, be shown with reason- 
able certainty. If it appeared in this case, for instance, that the parts 
of the dredge, or any of them, were injured by the act of sinking, or 
because the bad weather shifted the dredge while at the bottom, or in- 
cidentally from the wrecking opérations, then there could be no re- 
covery herein; but there was satisfactory évidence to show injury to 
parts of the dredge from the collision. 

[3] Libelant contended at the outstart that the entire cost of re- 
pairing the dredge ($23,169.10) should be recovered from the respond- 
ent ; but concededly there was inadéquate évidence to support any 
such claim, and the commissioner made an allowance of $11,689 to 
cover parts of the dredge injured in the collision, as follows : 

Turntable 54,422 

A-fraine 2,U(i7 

Truss or girder 37(i 

Spud caslng 2,084 

Deck plates 840 

Surveyors' fées 400 

$11,089 

It appeared that two compétent divers made examinations of the 
sunken dredge at différent times, and reported as to the character of 
the injuries she had sustained, and that surveyors gave testimony as to 
the estimated cost of repairs of some of the parts, while the actual 
cost price of replacement of others was given. 

• It is shown that on June 15, 1913, two days after the dredge sunk, a 
diver in the employ of libelant made an examination of her, and re- 
ported that she was resting on the bottom, in about 35 feet of water ; 
that she was in good condition, except that her anchor was broken on 
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the port side, and was settling on the end of the dredge ; that lier port 
spud was straight in the casing, with only its end under the boat broken 
off, while her starboard spud was lying over the top of the dredge ; 
and that her deckhouses, sister sheaves, boom, A-frame, and turntable 
or quadrant were intact and ail right. 

In July, bef ore the collision, a diver (Meyers) in the employ of the re- 
spondent examined the Pocantico for the purpose of preparing to raise 
her. He testifîed that the casting under the turntable or quadrant was 
broken ; that the houses were off the deck, the beam over to port, the 
dipper on the bottom, the A-frame hard aport, and the spuds fas- 
tened in the casings with throw bolts ; and that the starboard spud 
could be unshipped entirely, although there was difficulty in unshipping 
the port spud, as it was hsted more to port than was the dredge. At 
the trial he stated that the casting marked on the blue print was the only 
one broken up to the time of the collision, so far as he observed, while 
af ter the colHsion he f ound the tops of the spud casings crushed in. 
Another diver (Baker) in the employ of respondent partially examined 
the dredge in July and found her lying in 42 feet of water, her boom 
swung to port, her after guys, which had been connected to the 
A-frame, carried away, and the port spud broken off. From such tes- 
timony, and from the exhibit photograph in évidence, taken after the 
boat was raised, libelant contended that the prima facie évidence shovi'ed 
that the turntable and A-frame, together with the spud casing (except 
the gâtes and truss), were in good condition prior to the colhsion, 
while respondent insisted that in foundering, the dredge in ail proba- 
bility struck the bottom with sufficient force to produce nearly ail such 
injuries. 

The repairs to the turntable resulted in practically a new turntable in 
place of one used for approximately seven years ; but usage does not 
always affect cost of replacement, which is the controlling factor. 
The question is : Was there évidence to show that the turntable and 
appHances were broken in conséquence of the collision? To establish 
such breaking there is the testimony of the witness Allen to the effect 
that he found a groove one-fourth of an inch deep across the top of 
the sheayes and casting of the turntable, and there was testimony show- 
ing that the draft of the steamer Wissahickon, the width of her shoe, 
the height of the sister sheaves of the dredge from the deck, as well 
as the depth of the dredge at the tiriie of the collision, together with the 
depth of the water over her at such time, supported the déduction that 
the shoe of the Wissahickon at the lowest part, in passing over the 
dredge, would come in contact with the sheaves of the dredge. 

There was dispute with référence to the depth of the water where 
the dredge lay ; the witness Learmann testifying to a depth of 35 feet, 
and the respondent's witness Meyers to a depth of about 42 feet. This 
dispute the commissioner correctly decided adverse to the respond- 
ent. The expert witnesses, Smith and Weisbeck, substantially testified 
that the damage to the turntable and its appliances was in their opin- 
ion caused by the truss falling thereon, and that the contact of the 
Wissahickon with the A-frame would be of such force as to fracture 
the turntable. In falling, the truss, as contended, might hâve struck 
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the casing of the boom and broken it ; but for this part no allowance 
was made by the commissioner. Indeed, no damage to the boom was 
claimed ; it being conceded that the évidence to estabhsh the cost of 
repairing such item was insufficient. The allowance for repairing the 
turntable is approved, except the sum of $600 included for patterns, 
since I think the évidence as to the cost of such patterns was insuffi- 
cient; although it appears that new patterns for parts were actually 
obtained, there is nothing to show what part of the total was required 
for the turntable pattern. 

The A- f rame was intact when the divers examined the dredge, but 
respondent contends that the cost of replacing it was not sufficiently 
shown. The surveyors testified that the cost of such repairs was taken 
from the bills of the dry dock company, although the cost of différent 
items was not kept separately. The expert witnesses, however, in my 
opinion, fairly estimated such cost ; but, as they included therein $600 
for patterns for making a new A- f rame, the same criticism is made 
as was made in connection with turntable patterns. Deducting this 
amount, $2,367 is left for the A-frame. 

The commissioner allowed $376 for the truss, but according to the 
évidence, as I view it, the estimated price thereof was $300, and the 
latter amount is therefore allowed. 

The allowance for spud casings was $2,684, which included both the 
port and starboard casings. The port casing was injured at the top, 
while the starboard casing was twisted a little. The witness Allen 
seemed uncertain as to the character of the damage, and I am in doubt 
as to whether the injury to the starboard casing was due to the colli- 
sion. It may hâve been driven into the bottom when the dredge went 
down, as the évidence shows, bow first, and to port. Meyers testified 
that the tops of the spud casings were not broken until the collision ; 
but the évidence in relation to the extent of the injury, and necessity 
for new casings in their entirety, and to the cost price, is not as clear as 
it should be, and the amount of $2,684 for spud casings is therefore 
disallowed. 

The cost of deck plates, which it is believed were injured because 
of the breaking of the turntable, is allowed at $420. The cost of re- 
placing the deck plates was $840, but as to such parts the repairs should 
be most closely scrutinized ; nor do I think the rule of restitutio in in- 
tegrum should be strictly applied thereto, especially as such plates 
had been subjected to severe strains for a number of years — severer 
strains than had any of the other parts with which we are herein 
concerned. 

A charge for services of one surveyor only will be allowed, since one 
of the surveyors was in the employ of the Buffalo Dry Dock Company 
and his services related to the entire damage, including items for which 
respondent was not liable. 

On account of the delay in presenting the case for hearing, interest 
will be computed on the amount allowed herein only from the date of 
the commissioner's report. 

Report of commissioner modified as herein specified. 
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"VVORCESTER POST CO. v. W. H. PAESONS & CO, 

HARRINGTON v. SAMK. 

(District Court, I). Massachusetts. May 1, 1919.) 

Nos. 779, 780. 

1. Sales ©=354 — Construction of Contract. 

In the constiiiction ot writteii coutract of sale, deliveries under whieh 
were to be niade durlng a séries of iiwutlis, the subject-iiiatter of the con- 
tract, its purpose, aud the situation of the parties are inaterlal, to dé- 
termine thelr intention, the nieariing of the words used, and lu iuterpretlng 
their conduct during the time of deliveries. 

2. Sales <S=>71(4) — Deliveey in Installments — Effect of Orders fob Lbss 

ïhan insïallment due. 

A coutract between a newspaper publlsher aud a paper manufacturer 
for tlie purchase aud sale of 900 tons of paper, to be dellvered within 20 
months, approximately 45 tons per month, construed to be in effect one to 
supply the purchaser's monthly needs, within the limlt of 90O tons, and 
hls action in orderlug usually less than 45 tons uionthly, whlch was fur- 
nished wlthout objection, held a waiver as to the remainder, and not to 
entitle liim to demaud delivery of the remainder of thé 900 tons during the 
last month. 

3. Contracts <S=>247 — Modification— Inference from Conduct of Parties. 

Modifications of a vvrltten contract ought not to be inferrod from con- 
duct of doubtful signiflcance. 

At L,aw. Actions by the Worcester Post Company and by John 
H. Harrington against W. H. Parsons & Co. Judgments for défend- 
ant. 

Dunbar, Nutter & McClennan, of Boston, Mass., for plaintifif Wor- 
cester Post Co. 

Edward Fisher, of Lowell, Mass., for plaintifif Harrington. 

Ropes, Gray, Boyden & Perkins and Albert A. Schaef er, ail of 
Boston, Mass., and Shattuck, Glenn, Huse & Ganter and Garrard 
Glenn, ail of New York City, for défendant. 

MORTON, District Jtidge. Thèse are two actions at law, by sep- 
arate plaintifïs against the same défendant, to recover damages in 
each case for failure to deliver paper which the plaintifïs claim the 
défendant sold to them. The basic facts were similar in the two cases, 
and by agreement — trial by jury having been waived — they were 
heard together by the court; certain facts being stipulated, and oral 
and written évidence being introduced. 

The material facts are as follows: 

The contracts of sale were in writing on printed forms, and were 
alike, except in détails not significant in the présent controversy. Both 
were dated November 11, 1914. The first clause, which is the im- 
portant one, reads as follows: 

"First. The manufacturer liereby agrées to sell and furulsli to the pur- 
chaser, and the purchaser hereby agrées to purchase and take from the 
manufacturer, for use in the publication of the Worcester l'ost, a newspaper 
published in the clty of Worcester, Mass., 900 tons of newspaper to be tak°n 

(g;:3For other cases see same topic & KEY-NUMBER in ail Key-Numbcred Digests & Indexes 
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at approximateiy 45 tons per moutli ; but tlie purcliascr shall be rcnjuirecl 

to take iiot less thaii tons and the manufacturer agrées to furnish not 

uiore tban to.'is in any one mouth, iluring the period froni Deeember 

1, 1914, to August 1, 1916, at the prico and upon the terms hereiuafter par- 
tlfularly stated. And this contract shall not be assignable." 

Other provisions of the contract specify certain détails as to the 
sort of paper, obligate the purchaser to pay, provide against strikeS, 
etc., and give the right of termination îor failure to pay. No ques- 
tions arise on any of thèse points. 

The last clause reads: 

"This agreement shall commenee on the Ist day of Deeember, 1914, and 
shall terminate on the Ist day of August, 1916." 

The Lowell Sun contract was the same mutatis mutandis. 

After the contracts took effect, each plaintiff sent, from month to 
month, delivery orders to the défendant for paper. Thèse orders spec- 
ified the sizes and détails of what was wanted ; and they were duly 
filled by the défendant. During the fîrst 2 months of its contract the 
Post took only 46 tons in ail, in but 3 months of the 20 covered by 
the contract did it take as much as 45 tons, and it never took more 
than 48.5 tons in a month. The deliveries called for under the Sun 
contract vi^ere very irregular, ranging from 19 tons to 63. No expia- 
nations were offered by the buyers for their failure to take the full 
monthly amounts, and no suggestion was made by the seller that 
they were in default for not doing so. There was no référence by 
either party to such nondelivery until the contracts were about to 
expire, when the buyers made the demand hereafter referred to. 

When the last month of the contracts was reached, the average 
monthly amount which had been called for by the Worcester Post 
v^'as much less than 45 tons, and there remained a différence between 
what had been ordered and delivered, and the 900 tons specified in the 
contract, amounting to a little over 200 tons. The Post thereupon 
demanded delivery of this entire amount, either ail at once, or in such 
installments running past the termination of the contract time as 
might be convenient to the défendants. The défendant offered to de- 
liver the monthly amount for the last month, which was done, and 
refused to make any deliveries beyond that. A like situation arose 
on the Lowell Sun contract, and was similarly dealt with by the par- 
ties. The undelivered balance on the Post contract is about 162 
tons, and on the Sun contract about 154 tons. Thereupon the présent 
actions were brought. 

The question is whether the défendant was obligated to deliver on 
each contract, either during the month of July or within a reasonable 
time after July 31st, the balances above referred to. 

The plaintiffs contend that the defendant's failure to object to de- 
ficiencies in the monthly delivery orders was a waiver of the delivery 
terms of the contract, as to the unordered amounts ; in other words, 
that from the plaintift's' failure to order the full contract amount in any 
month, and the defendant's silence in relation thereto, there is to be 
found a new understanding between the parties, whereby the défend- 
ant was to deliver the uncalled-for amounts at a later date. The 
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défendant contends that the silence of the parties indicates that both 
abandoned the contracts as to such amounts. 

[1, 2] In interpreting the conduct of the parties, ail surrounding 
circumstances which throw Hght on the matter may be considered, in- 
cluding the évidence as to the preliminary negotiations which was 
introduced by the plaintiffs against the objection of the défendant. 
"The subject-matter of the contract, its purpose, and the situation of 
the parties are material to détermine their intention and the meaning 
of words used." Purnell, J., Hull Coal & Coke Co. v. Empire Coal 
& Coke Co., 113 Fed. 256, at page 260, 51 C. C. A. 213, 217 (C. C. 
A. 4th Cir.). While tlie contracts are not by their terms of the kind 
in which the seller undertakes to supply the buyer's needs as to a 
certain article, that was what both parties understood was in efifect 
being arranged for. There are indications of this in the contracts 
themselves (e. g., "the purchaser hereby agrées to purchase and take 
* * * for use in the publication of the Worcester Post [or Lowell 
Sun]," etc.; monthly deliveries of a stipulated amount are provid- 
ed for ; the terms of the contracts are unusually long ; " * * * and 
this contract shall not be assignable"), and the discussions which 
preceded the contracts clearly show that both parties so understood 
them. The amounts stated, viz. 900 tons, were not the foundation 
of the agreements ; they were reached, as ail agrée, by taking the buy- 
ers' estimâtes of the maximum amounts which they would probably 
need in any month, and multiplying by the number of months which, 
it was, finally agreed, the contracts should run. They were outside 
figures not expécted to be actually reached. Mr. Harrington testified 
that he was to "bave the privilège of ordering ail the paper that he 
contracted for" if he saw fit to do so ; but he also testified that, when 
he was asked by the defendant's représentative (during the negotia- 
tions) what the situation would be if he (Harrington) did not see fit 
to order it ail, Harrington replied, "We may adjust it in making a new 
contract." His attitude plainly was that he was not bound to take 
more than he saw fit to order. The same is true of the other con- 
tract. It is significant that under previous contracts, similar in char- 
acter, between the plaintiffs and the predecessor of the défendant in 
the business, orders and deliveries had been for actual necds, without 
objection on either side, even when the total called for substantially 
exceeded the contract amount. 

The supply aspect of the contracts is important, because, if the par- 
ties had in mind, as I think they did, that the real purpose was to 
provide from month to month such paper as the two newspapers re- 
quired, a definite waiver on abandonment of unordered monthly 
amounts would be more easily inferred than if the purchasers were 
known to be buying for resale, or for some broader purpose. In the 
first month of its contract (December, 1914) only 23 tons were ordered 
by the Post ahd were delivered. For a year and a half thereafter 
neither party made any référence to the balance of the 45 toks which 
should hâve been ordered and delivered in that month. Then the 
plaintifi: called for the 22 tons, and now claims damages for the re- 
fusai to deliver them, upon the ground that the defendant's failure 
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to objerc to the deficiency in the December order and its silence in 
relation to it show that it agreed to deliver the unordered portion 
whenever the plaintiff might call for it within the contract period. 

The défendant did not in fact so understand the matter, nor did 
it act in such a way as to justify a bellef that it so understood it. If 
the défendant had supposed that it was obligated to deliver 22 tons 
of paper on account of December, 1914, and the plaintififs had sup- 
posed that they were entitled to that amount whenever they might 
reasonably request it, the matter would not hâve gone unmentioned for 
18 months. No distinction is suggested between the différent months. 
If the unordered amounts were abandoned by both parties as to the 
earlier months under the contracts, they were, with the limitation here- 
after stated, abandoned as to the later ones. 

In the situation existing at the time of the plaintiffs' final demand, it 
is obvions that the provisions of the contracts relating to the total 
amount purchased, and to the times of delivery, could not both be 
carried out. The delivery of the entire 900 tons could not be re- 
quired without disregarding the agreed rate ; while, if the delivery 
provisions were observed, less than 900 tons would be furnished 
within the period fixed by the contracts. No such difficulty was in- 
hérent under them. It arose solely because of the plaintiffs' repeated 
failures to order and take the stated monthly amount. It is clear 
that it devolved upon the plaintiffs to take the initiative in giving de- 
livery orders, by which various necessary détails as to size, etc., were 
to be specified, and that without such orders the défendant could not 
tender deliveries. The responsibility for the situation referred to was 
therefore entirely upon the plaintiffs. 

The failure of the plaintiffs to order from month to month the 
stated amount constituted breaches of contract by them. Manhattan 
Oil Co. V. Richardson Lubricating Co., 113 Fed. 923, 51 C. C. A. 553 
(C. C. A. 2d Cir.). Of course, the plaintiffs cannot by their own 
defaults increase the burden on the défendant, nor vary the contracts 
as to dates or amounts of deliveries without the defendant's as- 
sent. Johnson et al. v. Allen et al, 78 Ala. 387, 56 Am. Rep, 34. It 
devolves upon the plaintiffs to establish that such assent was given, 
and upon ail the évidence I am of opinion that the defendant's silence 
does not show an agreement on its part to a modification of the orig- 
inal contracts in respect to deliveries. 

[3] Many décisions hâve been cited by the parties, but from the 
nature of the case, the real question being one of fact, they do not 
afford much assistance in arriving at the correct resuit. It should 
perhaps be observed that, in the cases relied on by the plaintiffs, 
there was, instead of silence, negotiation between the contracting par- 
ties, which was found to bave resulted in a new agreement as to the 
time of delivery. Modifications of a written contract ought not to 
be inferred from conduct of doubtful significance. Northwestern 
Pire & Marine Ins. Co. v. Connecticut Fire Ins. Co., 105 Minn. 483, 
117 N. W. 825. The defendant's silence as to the unordered monthly 
amounts is at least as consistent vvrith the view that it regarded them 
as not needed by the plaintiffs, and abandoned, as with the view that 
it waived the plaintiffs' breaches in not ordering and agreed to fur- 
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nish the unordered amounts at a later date, in disregard of the limita- 
tions on the maximum amount of deliveries in any one month and 
of the time which the contracts were to run, which were inserted for 
its protection. 

Upon ali the évidence I find that the amounts not ordered by the 
plaintiffs in any given month were treated by both parties as waived 
and abandoned. The waiver did not become complète until the lapse 
of a reasonable time after the month in question. In other words, 
the contract specified monthly deliveries of "approximately 45 tons," 
which gave the plaintiffs the right to drop slightly below that amount 
in one month and go slightly above it in any succeeding month within 
a reasonable period. But the plaintiffs made no claim and gave no 
orders for a final delivery on that basis, and their claims hère are not 
rested on an alleged breach of that character. 

Judgment for the défendant. 



NEW ENGLAND FUEL & TRANSI'ORTATION CO. r. CITY OF BOSTON. 

(District Court, D. Massachusetts. April 30, 1919.) 

No. 1608. 

1. Navigable Watbes <Ê=>20(8) — Injury to Vessel from Collision witii 

Bridge— Négligent Opération of Draw. 

A elty, as operator of a drawbridge, and a steamer, both held in fault 
and lialîle for injury to a tug assisting the steamer tiirough ; the steamer 
because of négligent opération of lier eiigines contrary to signal, causing 
her to niove ahead and strilie the swinging draw, and the city because 
the hrldgetender negligently allowed the draw to overswing and strilie 
the tug. 

2. Négligence <g==>61(2) — Proximate Cause of Injury — Concurrent Causes. 

That one person's négligence created a condition of things in which the 
later independent négligent act of another sets in motion causes which 
occasion an accident is not sufïicient to hold the first person responsible ",. 
but, if the efCeet of his négligence continues into the accident, he is also 
responsible. 

In Admiralty. Suit by the New England Fuel & Transportation 
Company, owner of the tug Juno, against the City of Boston, with the 
steamer Currier, the Gulf Refining Company, claimant, impleaded. 
Decree for libelant against both respondents. 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for li- 
belant. 

James L. Gillingham, of New York City, for respondent Gulf Refin- 
ing Co. 

Joseph P. Lyons, of Boston, Mass., for respondent city of Boston. 

MORTON, District Judge. The Currier, which is a large steam- 
er (370 feet long, 52 feet beam, 20 feet draft at the time in question, 
atià properly manned and equipped), came out of the Everett Gas 
Works dock in the Mystic river about 7:30 a. m. on September 11, 

igssFor otlier oases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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1917, with the tugs Saturn and Juno in attendance. By their aid she 
was headed towards the Chelsea north drawbridge. Her engine was 
put half speed ahead and ran so for about three minutes, when it was 
stopped. When about 2,000 feet from the bridge, she gave the régu- 
lation signal for the draw, four long blasts. Near the lower red 
buoy, the bridge having given no sign of opening, the signal to it 
was repeated. The bridge shortly after answered the Currier's sig- 
nal in such a way as to give her to understand that it would open. 
After this answering signal had been given, however, highway traffic 
was observed still crossing the draw. It continued to do so until 
the steamer, which was sliding forward with her engine stopped, had 
got so near the bridge as to make it doubtful whether the draw would 
be open by the time she reached it. A danger signal was then blown 
by the steamer for the purpose of warning and hurrying up the draw- 
tenders. 

When the steamer was 800 or 1,000 feet away from the bridge, the 
order was given to start her engines slow astern. This order was 
properly repeated back from her engineroom. According to her 
engineroom log, however, it was executed as slow speed ahead. After 
a short, but appréciable, interval, it was noticed by those in charge of 
her that her headway was not being checked as was expected. By 
this time she was so near the bridge and moving at such a speed that 
there was obvious danger of an accident. The order was then given 
full speed astern and was executed. By the time the backwater from 
the propeller had become noticeable around the Jurfo, the attention 
of everybody was directed toward the impending collision with the 
bridge. This accounts for the failure of the men on the Juno to no- 
tice the backwater, and for their testimony — which I think mistaken — 
that the steamer's engines were not running astern before the acci- 
dent. 

The draw is 362 feet long and weighs about 1,400 tons. It re- 
volves on its center. It got in motion slowly at first, turning from 
the steamer. After it had swung 8 or 10 feet, the steamer overtook it 
and collided with it, crushing in the outer stringer and damaging one 
of the heavier members farther inside. The draw continued to open, 
and drew away from the steamer, which advanced through the open- 
ing. The Juno at this time was on the steamer's port quarter in the 
draw opening, between her and the draw pier of the bridge. The 
draw revolved until it came to its middle, or full-open, position. At 
that point it ought to hâve stopped, but it did not do so. It continued 
to revolve, and its left end — the one not struck by the Currier — over- 
swung and crushed the Juno against the side of the Currier, inflicting 
serions injuries on the Juno, to recover for which this libel is brought. 
The Currier kept on through the draw, and the Juno also. This is 
the account of the accident given on behalf of the Juno and Currier. 
In its main outlines it is not disputed, and I find the facts as above 
stated. 

Nobody contends that the Juno was at fault, and it is plain that she 
was not. As between her and the Currier, the only allégation of fault 
on the part of the latter, which requires discussion, is that the Currier's 



780 257 FEDERAL EEPOKTER 

engines were not properly handled. The orders to the engineroom 
seem to hâve been right, and, indeed, are not criticized; but other 
facts besides the entry on the engineroom log indicate that a mistake 
was made there, and that the engines were sent ahead, when the 
order was to send them astern. In close quarters such a blunder might 
easily cause a colHsion; and it did so in this case. If the engines liad 
been handled in accordance with the orders, the steamer would hâve 
been checked before she collided with the bridge. I find that there 
was négligence in handling the Currier's engines, which, in conjunc- 
tion with the négligent delay in opening the draw, hereafter referred 
to, caused the collision between the Currier and the draw. 

Turnijig to the occurrences on the draw : Its crew were not at 
their posts when the first signal was given by the Currier. Nobody 
was on watch in the tower or on the bridge proper. AU the men 
were down in the house on the pier, on the opposite side from the 
Currier, changing their clothes and getting ready to go off duty at 
8 o'clock. They were not aware of the Currier's signal until their at- 
tention was called to it by Capt. Ford of the tug Sprague, which was 
tied up at a nearby pier. Capt. Ford heard the Currier's signais and 
noticed that they were not being heeded by the draw crew, and he 
called the attention of the draw crew to them. Even after this was 
donc, the draw tenders did not go about their work sharply, as they 
ought to hâve donc. There was delay in excluding the traffic, a delay 
which, as the accident could hâve been avoided, if the draw had 
started to open but a short time sooner than it did, directly entered 
into the accident. It is clear that there were serions faults on the 
part of the draw crew in not being at their post of duty, in not observ- 
ing the signais of the Currier, and in failing to exclude traffic and open 
the draw promptly, as the régulations require. Rules and Régulations 
to Govern the Opening of Bridges Crossing Boston Harbor,Made by 
Secretary of War, rules 7, 8, and 10; River and Harbor Act Aug. 18, 
1894, c. 299, § 5, 28 Stat. 362 (Comp. St. § 9973). Testimony by men 
whose fault is of such gross and obvious character, given in attempted 
exculpation of their conduct, does not carry conviction when contra- 
dicted; and I accept in the main the story as to the movement and 
conduct of the draw as given on behalf of the Currier and the Juno. 

[1] The next question is whether, after the colUsion, the draw 
could hâve been checked in time to prevent the overswing which caus- 
ed the accident. Doherty, who was handling the machinery, testi- 
fies that as soon as the collision occurred he shut off the power and 
applied the brakes on the draw, and that it swung from that time on 
under the fuU braking power, which was insufficient to stop it before 
the accident. From the nature of the case, no direct évidence can be 
given in contradiction of his assertion ; but I think that the facts show 
that he is in error. The normal speed of the draw in opening is, I 
am satisfied, much greater than the speed at which the Currier struck 
it. Assuming, as Mr. Gardner suggests, I think, rightly, that the 
spring in the steel in the draw under the blow of the vessel would 
impart to it a speed somewhat greater than the speed of the vessel 
herself, nevertheless I am satisfied that, considering the long distance 
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which the draw swung thereafter, it is very improbable that such a 
speed was communicated to it as put it out of control by the brakes. 
After the Currier colhded with it, she was still going ahead. I think 
that Doherty continued the power to keep the bridge swinging ahead of 
her, and iii the excitement of the accident neglected to shut it off and 
apply the brakes in time to prevent the overswing; and I so find. 
It is contended for the Juno that the mechanism of the draw was de- 
fective ; but I do not think that such finding ought to be made on 
the évidence before the court. 

[2] Neghgence on the part of the city, which caused the accident, 
is clearly estabUshed. It remains only to consider whether the Cur- 
rier's neghgence so contributed thereto as to make her also responsi- 
ble. A party is not responsible for his neghgence, unless the efïect of 
it continues into the accident. That one person's neghgence created 
a condition of things in which the later independent neghgent act of 
another person sets in motion causes which occasion an accident is not 
sufficient to justify holding the first person responsible. So, where a 
dealer negligently sold gunpowder to a small boy, who took it home 
and kept it there with the knowledge of his guardian, and was later 
permitted by his guardian to hâve it again, it was held that the dealer 
was not responsible for the resulting accident. Davidson v. Nichols, 
11 Allen (Mass.) 514. But the fact that the course of the defendant's 
négligence is so diverted by the act of a second person — even a nég- 
ligent act — as to resuit in injury to the plaintifï, does not exonerate 
the défendant, if there was a continuing causal connection between 
what the défendant did and the injury. In Eaton v. B. & L. R. R. 
Co., 11 Allen, 500 (Mass.) 87 Am. Dec. 730, the train of the défendant, 
in which the plaintiff was a passenger when injured, came to a stop 
between stations. There was a rear-end collision with a foUowing 
train, operated by another railroad using the same tracks. The col- 
lision might hâve been avoided by due care in handling the overtaking 
train. The défendant was, however, held liable, on the ground that 
its négligence contributed to the accident. 

The immédiate cause of the présent accident was the fact that the 
drawtender mishandled the draw. He did so because he was upset 
(mentally) by the collision between the Currier and the draw, and her 
continuing ahead after the collision liad taken place. As above stated, 
his attention was focused solely on getting the draw out of her way, 
until too late to prevent the overswing, which did the damage. As 
between the Currier and the city, it may be that the latter — equitably 
at least — should stand the loss ; but, as between the Currier and ïhe 
Juno, I think that the former's négligence so continued into the ac- 
cident as to make her responsible for it. 

A decree may be entered in favor of the libelant against both the 
city of Boston and the Gulf Refining Company, and the case referred 
to an assessor to state the damages. 
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CITT OF MONROE v. DETROIT, M. & T. S. L. RY. 

(District Court, E. D. Michigan, S. D. May 1, 1910.) 
No. 286. 

1. Removal or Causes <S=25(1) — Grounds for Removal — Cases Abisinq Un- 

DEB Laws OF United States. 

Whether a case arises under tbe Constitution or laws of the United 
States, within tlie removal statute, inust be detennined froni tlie necessury 
allégations of plalntifC's pleading, witliout regard to any défenses wlilch 
are or may be interposed by défendant, and also without référence to any 
allégations of plalntifif in anticipation or déniai of such. possible défenses. 

2. Removal of Causes <S=»25(1) — Gboukds fob Removal — Cases Aeising Un- 

der Laws of United States. 

A suit by a city against an interurban railway company to restraln 
violation of a contract fixing rates, nmde by a franchise ordinance, Is 
not removable as one arising under the laws of the United States, al- 
though the bill allèges, in anticipation of the défense that défendant was 
authorized to increase its rates by the Interstate Commerce Commission, 
the Invalidity of the order. 

In Equity. Suit by the City of Monroe against the Détroit, Monroe 
& Toledo Short L,ine Railway. On motion to remand to state court. 
Motion granted. 

J. C. L,ehr, of Monroe, Mich., for plaintiff. 

Bernard F. Weadock, Stevenson, Carpenter, Butzel & Backus, and 
Donnelly, Hally, Lyster & Munro, ail of Détroit, Mich., for défendant. 

TUTTLE, District Judge. This matter is before the court on mo- 
tion to remand the case to the state court, f rom which it was removed 
by the défendant, to this court, on the ground that it was a case aris- 
ing under the laws of the United States. The sole question involved 
is whether it was removable on that ground. 

The bill of complaint was filed in the circuit court for the county of 
Monroe, one of the courts of record of the state of Michigan, by the 
city of Monroe, a municipal corporation of this state, against the Dé- 
troit, Monroe & Toledo Short Line Railway, a Michigan corporation 
operating an electric railway in the streets of said city, and also be- 
tween it and Détroit, Mich., seeking to restrain the défendant from 
violating a certain franchise granted by the plaintiff and held by the 
défendant. 

The material allégations of the bill are to the effect that several 
years prior to the date of the filing of the bill plaintiff granted a cer- 
tain franchise to the Toledo & Monroe Railway, which afterwards as- 
signed it to the défendant, the Détroit, Toledo & Monroe Railway, 
a Michigan corporation, giving the grantee the right to operate str'eet 
cars in the streets of said city, for a period which has not yet expired, 
on certain terms and conditions; that one of thèse conditions, which 
was part of the considération for the gi-ant of the franchise, was a 
provision that the company should not charge, as a rate of fare for 
carrying passengers between Monroe and Détroit, more than the sum 
of 50 cents per passenger ; that the défendant opérâtes its railway from 

(g=5For other cases see same topic & KEY-NUMBER in ail iley-Numbered Digests & Indexes 
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Détroit to Monroe, and also. from Monroe on to Toledo, Ohio, and 
also opérâtes an electric railway System upon the streets of said city of 
Monroe, as the assignée of its aforesaid predecessor under the said 
franchise; that shortly before the filing of this bill défendant appUed 
for and obtained from the Interstate Commerce Commission an order 
granting it permission to increase its fare between Détroit and Mon- 
roe to a sum in excess of the aforesaid sum agreed on in said franchise ; 
that défendant has put into effect and is now charging said increased 
fare between the cities mentioned, and in so doing is whoUy disregard- 
ing its said franchise; that the order just mentioned is void, for the 
reason that the rate of fare between said cities does not involve in- 
terstate commerce, but is wholly intrastate, and is the subject of con- 
tract between the plaintiff and défendant; that said défendant has no 
légal right or authority to thus increase such rate ; that the action 
of défendant company in raising said fare as established by said fran- 
chise is contrary to the provisions of the laws of the state of Michigan ; 
that one of the statutes of such state (quoted in the bill) provides that 
the rates of fare which any railway company may charge for the 
transportation of passengers shall be established by agreement be- 
tween such company and the separate authorities of the city where 
the road is located, and shall not be increased without consent of 
such authorities, and that défendant, in the opération of its cars 
through said city of Mbnroe, has always held itself out as a street rail- 
way company ; that the collection by défendant of the increased fare 
provided for in its application filed with the said Interstate Commerce 
Commission constitutes a direct violation of the terms and provisions 
of the said franchise, and a violation of the laws of the state of Mich- 
igan, and that such action is not by reason of any lawful or compé- 
tent authority whatsoever ; that "the collection of such increased rate 
of fare will cause this plaintiflf and ail of the résidents of said city 
irréparable damage and in jury, and that in order to prevent the same 
an injunction should be issued forthwith." 

The bill prayed for a temporary and also a permanent injunction 
restraining the défendant from coUecting or charging on its railway 
between the cities of Monroe and Détroit any rate of fare in excess 
of that stipulated and set forth in said franchise, that the court de- 
cree such franchise to be a binding and valid obligation upon défend- 
ant, and that défendant be decreed to comply with the terms thereof . 

After the filing of the bill, the défendant caused the case to be re- 
moved from the state court to this (»urt. It then filed its answer in 
this court, denying ail of the material allégations of the bill and de- 
claring that it was entitled, by reason of the order of the Interstate 
Commerce Commission already mentioned, to charge the increased rate 
of fare complained of. 

Plaintiff has moved this court to remand the cause to the state 
court, and as the cause was removed on the ground that it was a 
case arising under the laws of the United States, of which this court is 
given original jurisdiction by the fédéral statutes, the sole question 
presented is whether this is such a suit. 

Section 28 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 
1094 [Comp. St. § 1010]) provides that— 
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"Any suit of a civil nature, at law or In equity, arlslng under the Constitu- 
tion or laws of the United States, * * * of wlilcli the District Courts et 
the tJnlted States are given original jurlsdlctlon ♦ * * whieh may now be 
pending, or which may hereafter be brought, in any state court, may be re- 
moved by the défendant or défendants thereln to the District Court of the 
United States for the proper district. * » * Whenever any cause sliall 
be removed from any state court iuto any District Court of the United States, 
and the District Court shall décide that the cause was improperly removed, 
and order the same to be remanded to the state court from whence it came, 
such remand shall be Imniedlately carried Into exécution." 

[1] Whether a case arises under the Constitution or laws of the 
United States, within the meaning of this statute, must be determined 
from the necessary allégations in the statement of the plaintiff's cause 
of action, without regard to anj' défenses which hâve been or may be 
interposed by the défendant, and also without référence to any allé- 
gations of the plaintifif in anticipation or déniai of such possible défens- 
es. State of Tennessee v. Union & Planters' Bank, 152 U. S. 454, 14 
Sup. Ct. 654, 38 Lr. Ed. 511 ; Boston & Montana Consolidated Copper 
& Silver Mining Co. v. Montana Ore Purchasing Co., 188 U. S. 632, 23 
Sup. Ct. 434, 47 L. Ed. 626; Louisville & NashviUe Railroad Co. v. 
Mottley, 211 U. S. 149, 29 Sup. Ct. 42, 53 L. Ed. 126; Taylor v. An- 
dersen, 234 U. S. 74, 34 Sup. Ct. 724, 58 L. Ed. 1218; American 
Well Works Co. v. Layne & Bowler Co., 241 U. S- 257, 36 Sup. Ct. 
585, 60 E. Ed. 987. 

[2] Applying this rule to the présent case, I am clearly of the opin- 
ion that such case is not one arising under the laws of the United 
States, within the meaning of the statute in question. It will be noted 
that the bill is not directed at the Interstate Commerce Commission, 
and that the members of such commission are not made parties to the 
suit, nor is any relief asked as against them. The substance of the 
complaint made in the bill is, without doubt, the allégation that the 
défendant has violated and is attempting to violate the franchise 
agreement between it and the plaintiff. The plaintiff does not bring its 
bill in order to attack the validity of any order of the Interstate Com- 
merce Commission. Ail that the plaintiff really seeks in its bill is 
relief from the alleged violation by the défendant of this franchise in 
respect to the rate of fare between Détroit and Monroe. It is true 
that plaintiff refers to the order mentioned, but it is plain, in my opin- 
ion, that it does so only because défendant has justified its acts by 
pointing to such order, and that the référence to the order, in the bill, 
is merely for the purpose of anticipating and denying in advance a dé- 
fense which it in effect charges that the défendant will interpose in 
its own behalf. In other words, after alleging the grievance com- 
plained of, namely, the violation by the défendant of this franchise, 
which it seeks by this suit to prevent, plaintiff has gone beyond the 
essential scope of its bill, and, in substance and effect, charges that 
the défendant excuses, or will attempt to excuse, such violation by 
relying upon the order of the Interstate Commerce Commission men- 
tioned in the bill and alleged therein to hâve been made upon the ap- 
plication of the défendant itself. Thus plaintiff anticipâtes a défense 
upon which it expects défendant will rely. Then, in order to forestaU 
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such défense, and to show its lack of merit before it has been presented 
by défendant, plaintiflf déclares that it is not a good défense, because 
the order relied on by défendant is void, for the reason stated in the 
bill. Plaintiff makes no affirmative claim of right, or fo relief, by rea- 
son of such order; nor does it seek to hâve the latter set aside or 
modified. In fact, ail mention thereof could be omitted from the bill 
without in any way afïecting the real substance thereof. The act 
of the défendant, not that of the Commission, is the grievance against 
which this bill is aimed and upon which it is based. 

As, therefore, the contention of the défendant that this case is re- 
movable on the ground that it arises under the laws of the United 
States, of which this court is given original jurisdiction, is based en- 
tirely upon the référence in the bill to this order of the Interstate 
Commerce Commission, it foUows, from the conclusions herein stated, 
that such contention is without merit and must be overruled ; and an 
order will be entered remanding the case to the state court from which 
it was removed. 



In re SPRINGFIELD KEALTT CO. 

(District Court, E. D. Michigan, S. D. April 23, 1919.) 

No. 3739. 

1. Commerce <&=»40(1) — Interstate Commerce — Constrîtction or Contract. 

A contract by a forel};ii corporation to equlp certain property located in 
Michigan witli a System of automatic tire sprinlslers, in accordance with 
spécifications, but containing no provision as to whére the niaterlals or 
labor should be procured, does not involve Interstate commerce, but is 
wbolly intrastate in cliaracter. 

2. Commerce <g=»16 — Interstate CoirMEECE — Construction of Contract. 

Whether a partlcular contract Is Interstate or intrastate in character 
must be determined by a construction of the contract rather than by a con- 
sidération of the manner in which it has been performed by the parties. 

3. Corporations <S=C57(.3) — Foreign Corporations — Validity of Contract. 

A contract by a foreign corporation that has not complied with the 
requirement of Conip. Laws Mlch. 1915, § 9063, to entltle it to lawfully 
do business in that state, which calls for the carrylng on of business there- 
in, is vold, although, not being made in the state, it escapes invalidity 
under a further provision of the statute. 

4. Bankrui-tcy c@=3341 — Allowance of Claims — Rules Governing. 

In allowing or disallowing claims against estâtes In bankruptcy, the 
court is bound by the establlshed rules of law and equlty, and cannot arbi- 
trarily e.xercise its power in their allowance or dlsallowance. 

5. Bankruptcy <gs=>314(3) — Claims — Illégal Contract. 

A contract by a foreign corporation, which is illégal because the cor- 
poration failed to comply with the requirement of the state law to author- 
ize It to do business in the state, cannot be made the basls of a clalm In 
bankruptcy, on the ground that the estate had the beneflt of its per- 
formance. 

In Bankruptcy. In the matter of the Springfield Realty Company, 
bankrupt. On review of order of référée. Affirmed. 
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McNamara & Scallen, of Détroit, Mich., for petitioner. 

Keena, Lightner, Oxtoby & Hanley, of Détroit, Mich., for trustée. 

TUTTDE, District Judge. This is a pétition filed by the Phillips 
Company, a Wisconsin corporation (hereinafter called the claimant), 
one of the creditors of the bankrupt herein, a Michigan corporation, 
to review an order of the référée in bankruptcy for this division, dis- 
missing the claim of such petitioner for work and labor furnished in 
installing a certain automatic fire sprinkler System on premises owned 
by the bankrupt in the state of Michigan. Prior to the filing of the 
bankruptcy pétition herein, claimant had filed a mechanic's lien under 
the laws of Michigan. The real estate of the bankrupt, including 
thèse premises, was sold at a bankruptcy sale, under an order of this 
court, f ree and clear f rom ail liens, such as this mechanic's lien ; the 
latter being, so far as it might be valid and enforceable, transferred 
to the proceeds of such sale. Claimant now seeks to enforce this lien 
herein. 

It is undisputed that the claimant is, and at the time of making the 
contract in question was, a Wisconsin corporation, and that it did not 
comply with the statutes of Michigan governing the right of such a 
corporation to do business hère. The défense hère urged is that the 
contract on which such lien dépends was void, because it called for the 
doing of business in Michigan by a foreign corporation which had not 
obtained the necessary authority from the state of Michigan to do 
business therein. 

By the terms of the contract in question the claimant agreed "to 
equip the property of the second party, located at Détroit, county of 
Wayne, state of Michigan," such property being therein specifically 
described, "with a System of automatic fire sprinklers as described 
and enumerated in the annexed spécifications, with the exceptions 
noted, ail material to be of the first class, and ail work done in a work- 
manlike manner under the rules and régulations of, and in accord- 
ance with the plans approved by, Michigan inspection bureau, whose 
approval shall be conclusive and final as to the proper completion of 
the contract." 

Claimant seeks to meet this défense by three différent contentions as 
follows : (1) That the contract in question did not provide for the do- 
ing of intrastate business, but related to and constituted interstate 
commerce, and that, therefore, it was not within the prohibition of the 
Michigan statute invoked. (2) That this contract was not made in 
Michigan, but in Illinois, and that, therefore, it is not void under such 
statute. (3) That as the bankrupt and ultimately its trustée received 
the benefit of the full performance of this contract by claimant, this 
court should, in equity, require payment to be made therefor. Thèse 
contentions will be consldered in the order named. 

[1] 1. The provisions of the Michigan statute referred to are as 
follows: Section 1 of Act 206 of the Michigan Public Acts of 1901, 
as amended, being section 9063 of the Michigan Compiled Laws of 
1915, provides : 

"It shall be unlawful for auy corporation organlzed under the laws of any 
state of the United States, except the state of Michigan, or of any foreign 
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countrj', to carry on Its business in tliis state, until it stiall hâve procurée! from 
the secretary of state of this state a certificate of autliority for tliat purpose." 

Section 6 of the same act (section 9068 of the Michigan Compiled 
Laws of 1915), provides as foUows: 

"No forelgn corporation, subject to the provisions of thls act, sliall be capa- 
ble of making a valld conlract in this slîite until it shall hâve fully complied 
with the requirements of this act, and at the tinie liolds au unrevolied certifi- 
cate to that ett'ect from the secretary of state." 

Section 8 of the act (section 9070, Compiled Laws of 1915) con- 
cludes thus: 

"Nor shall this act be construed to proliibit any sale of goods or merchan- 
dlse whlch would be protected by the rights of Interstate commerce." 

The meritorious question hère involved is whether this contract pro- 
vided essentially for the carrying on of business by claimant in Mich- 
igan (that is, the doing of intrastate business in Michigan), and hence 
falls within the prohibition of section 1 of the statute, or whether, on 
the other hand, this contract so related to interstate commerce as 
to be a part thereof , and therefore not within this statutory prohibition. 

Wliat, then, was the character of this contract? By its terms the 
claimant agreed "to equip the property" of the bankrupt in Détroit 
"with a System of automatic fire sprinklers" in accordance with cer- 
tain plans and spécifications referred to and attached to the contract. 
There is nothing in the contract, plans, or spécifications which in any 
way provides or indicates that it was intended by either party that 
any of the material or labor required for the performance of the 
contract was to be brought into Michigan from outside the state. The 
claimant merely agreed to equip this property with the fire sprinklers 
in the manner already referred to. No mention is made in the contract, 
plans, or spécifications as to the place where any of this labor or ma- 
terial should be obtained, although such spécifications provide in dé- 
tail for the furnishing of the necessary material and apparatus. 

It will thus be noted that this contract provided merely for the 
equipment of a certain building in Michigan with a certain System of 
fire sprinklers. That is ail which claimant agreed to do. It would, 
of course, not be contended that the mère référence to claimant as 
a Wisconsin corporation made such a contract interstate commerce. 
That, however, is the only référence therein to any other state than 
Michigan. There is no language in the contract, plans, and spécifica- 
tions expressly or impliedly providing for the shipment of anything 
into Michigan from outside. Certainly the claimant would hâve been 
warranted, under the contract, in obtaining ail of its labor and ma- 
terial there. It seems clear, therefore, that the contract did not 
involve interstate commerce, but was wholly intrastate in character, 
and not within the prohibition of the statute. Oakland Sugar Mill Co. 
v. Fred W. Wolf Co., 118 Fed. 239, 55 C. C. A. 93 (C. C. A. 6); 
Hastings Industrial Co. v. Moran, 143 Mich. 679, 107 N. W. 706. 

[2] Nor does the mère fact that in performing this contract the 
claimant or its subcontractors purchased and brought into the state 
from outside some of the material and labor used in equipping this 
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plant affect the character of the transaction or make ît interstate com- 
merce. Oakland Sugar Mill Co. v. Fred W. Wolf Co., supra. Il" 
this were not so, any party to a contract on its face intrastate in char- 
acter could readily change it into interstate commerce by merely 
transporting into the state where the contract was to be performed 
material purchased in and sent f rom another state, and using it in per - 
forming such contract. This shows clearly the soundness of the 
rule. The question, then, whether a particular contract is interstate 
or intrastate in character, must be determined by a construction of 
the contract, rather than by a considération of the manner in which it 
has been performed by the parties thereto. 

It must be borne in mind that the contract in question does not pro- 
vide for the sale of an article in interstate commerce under an agree- 
ment containing a clause to the efïect that the seller shall install the 
article in the state to which it is to be sent. This contract provides 
merely for the furnishing and installation of certain apparatus in a 
certain building in the state of Michigan, without any provision for 
the prior transportation of such apparatus from outside into this state. 
Therefore the cases are not hère applicable which distinguish between 
intrastate transactions and interstate commerce in contracts provid- 
ing, not only for the sale and installation of articles, but also for the 
transportation of such articles from one state to another. 

[3] 2. The contract, then, being, for the reasons alreadly stated, 
void under section 1 of the statute, the contention that it is not void 
under section 6 becomes immaterial, even if correct. Diamond Glue 
Co. V. U. S. Glue Co., 187 U. S. 611, 23 Sup. Ct. 206, 47 L. Ed. 328. 

3. Finally, it is urged by claimant that as it furnished to the bank- 
rupt certain property under the contract in question, and such prop- 
erty ultimately came into the possession of the trustée, who reaped 
the benefit thereof by selling it at the bankruptcy sale and receiving 
the full value thereof ; therefore this court ought, in equity and fair- 
ness, to order this claim allowed and paid. 

[4] Claimant, however, overlooks the fact that in allowing or dis- 
allowing claims against estâtes in bankruptcy the court is bound by the 
established rules of law and equity, and cannot arbitrarily exercise 
its power in the allowance or disallowance of such claims. 

[5] It is well settled that when a contract like that hère involved, 
illégal because contrary to a statute, has been made, and the parties 
thereto are in pari delicto, neither party will be permitted to hâve the 
aid of the court in obtaining any relief in regard to such contract, but 
the court will leave such parties where it finds them. McMullen v, 
Hofifman, 174 U. S. 639, 19 Sup. Ct. 839, 43 L. Ed. 1117; Walhier v. 
Weber, 142 Mich. 322, 105 N. W. 772; Benson v. Bawden, 149 Micli, 
584, 113 N. W. 20, 13 L. R. A. (N. S.) 721; Cashin v. Phter, 168 
Mich. 386, 134 N. W. 482, Ann. Cas. 1913C, 697; 6 R. C. L. § 218; 
13 Corpus Juris, 507. 

The record and brief s of counsel hâve been examined with care, 
but from the views and conclusions herein expressed it f ollows thaï 
the order of the référée must be, and it is, afhrmed. ' 
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ADLER V. CAMPECHE LAGUNA CORPORATION. 

(District Court, D. Delaware. May 2, 1919.) 

No. 368. 

1. Courts ©=>.'H71(1) — Jtjrisdiction of Fédéral Courts — Appointment of Re- 

CEIVEB UXDER STATE StATUTE. 

A fédéral court in the state of Incorporation has .iurisdictlon of a suit 
for the appointment of a receiver for a corporation under a state statutc, 
wliere there is tlie requisite diversity of citlzensliip and the requisite 
aniount is involved. 

2. Courts iS=>,'>47 — Equity Rules — Suit hy Stockiiolder. 

Equity rule 27 (198 Fed. xxv, 115 C. C. A. xxv), relating to suits by 
stockholders against the corporation and others, founded on rights which 
raay properly be asserted by the corporation, does not apply to a suit by 
a stoclcholder against the corporation alone, for appointment of a re- 
ceiver under a state statute, because of insolvency, and such a bill is not 
détective for noncomplianee therewith. 

3. Corporations <S=>553(3) — Receivers — Grounds for Appointment — Insol- 

VEN(:y. 

Independent of statutory authorlty, insolvency alone is not a sufflcient 
cause for appointment of a receiver for a corporation. 

4. Corporations <®=>557(2)- — Receiver — Appointment for Insolvent Corpo- 

ration — Suffioiency of Bill. 

TTnder Rev. Code Del. 1915, §§ 3883, 3SS4, authorizing the appointment 
of a receiver for a Delaware corporation on the ground of insolvency at 
suit of a stockholder or creditor, and vesting such receiver with title to 
ail the corporation's property, of whatever klnd and wherever situated, 
except real e.state situate outside the state, it is not essential that the 
bill for such a receiver should allège that the corporation has assets with- 
in the state. 

5. Corporations <s=55iï7(2) — Receiver — Appointment for Insolvent Corpo- 

ration — Suffigiency of Bill. 

A bill by a stockholder for the appointment of a receiver for a corpora- 
tion on the ground of insolvency hcld sufiicient, under the Delaware 
statuto. 

In Eciuity. Suit by Francis C. Adler against the Campeche Laguna 
Corporation. On motion to dismiss the bill. Denied. 

MORRIS, District Judge. The plaintifF, Francis C. Adler, a citizen 
of Pennsylvania, having filed his bill praying for the appointment 
of a receiver of the défendant, the Campeche Laguna Corporation, a 
corporation of the state of Delaware, the latter moved to dismiss the 
bill, under equity loile 29 (198 Fed. xxvi, 115 C. C. A. xxvi), on the 
ground of insufficiency of fact to constitute a valid cause of action in 
equity, and urges in support of the motion that the bill fails to dis- 
close (l) compliance with equity rule 27 (198 Fed. xxv, 115 C. C. A. 
xxv) ; (2) any property belonging to the défendant of which pos- 
session could be properly taken by a receiver appointed herein; and 
(3) facts justifying the exercise of the discrétion of the court in favor 
of the appointment of a receiver. 

The bill is founded solely upon paragraph 3883 of the Revised Code 
of Delaware of 1915. That statute provides: 

©=3For other cases see 8ame topic & KEY-NUM!,BR in ail Key-Numbered Dlgests & Indexes 
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"Whenever a corporation shall be insolvent, the Cliancellor, on the applica- 
tion and for the beneflt of any créditer or stockholder ihereof, may, at any 
tiine, in liis discrétion, appoint one or more persons to be receivers of and for 
sTich corporation to take charge of the estate, etîects, business and affairs 
thereof and to collect the outstanding debts, claims, and property due and be- 
ionging to the eompany, with power to prosecute and défend, In the nanie of 
the corporation or otherwlse, ail claims or suits, to appoint an agent or agents 
imder them, and to do ail other acts which mlght be done by such corporation 
and may be necessary and proper ; the powers of sucli receivers to be such and 
continued so long as the Chancellor shall think necessary: Provlded, how- 
ever, that the provisions of thls section shall not apply to corporations for 
public Improvement." 

The bill allèges that the plaintiff is a stockholder of the défendant 
corporation ; that "the défendant corporation is insolvent in that it is 
unable to pay its obligations as they fall due, in due course of business" ; 
that it is not a corporation for public improvement ; that it is principal- 
ly a holding eompany owning stock in other corporations ; that the 
stock so owned is pledged to secure outstanding bonds of the face 
value of $1,754,750, some of which are overdue, and on ail of which 
interest has been in default since March, 1917, and that the défendant 
is unable to pay either the principal or interest so due; that the real 
property of the underlying companies is covered by a mortgage se- 
curing bonds on which interest has been in default since October, 
1917; that the défendant and one of its subsidiary companies has 
also mortgaged ail their personal property and accounts receivable ; 
and that the security and value of the stock of the plaintiff, as well 
as of other stockholders, is being depleted and diminished under the 
présent unsuccessful and unsatisfactory condition of defendant's 
business. The bill also discloses diversity of citizenship of the par- 
ties and that the amount involved exceeds the jurisdictional amount. 

[1, 2] This suit is cognizable in this court. Jones v. Mutual Fidel- 
ity Co. (C. C.) 123 Fed. 506 ; Land Title & Trust Co. v. Asphalt Co. 
of America, 127 Fed. 1, 62 C. C. A. 23; McGraw v. Mott, 179 Fed. 
646, 103 C. C. A. 204. Is the bill jurisdictionally defective -for non- 
compliance with equity rule 27? It does not show compliance with 
this rule, and therefore the matter to be determined is whether it is 
applicable to this case. The rule embraces "every bill brought by 
one or more stockholders in a corporation against the corporation and 
other parties, founded on rights which may properly be asserted by the 
corporation." To come within its scope the bill must not only be 
brought by a stockholder, but it must be brought "against the cor- 
poration and other parties," and must also be "founded on rights 
which may properly be asserted by the corporation." This bill is 
brought against the corporation alone and not against "the corpora- 
tion and other parties," and is not "founded on rights which may 
properly be asserted by the corporation." Whatever be the rights, 
if any, of a corporation under the gênerai equity powers of the court 
to hâve a receiver appointed for itself upon its own application, such 
rights are not hère involved. This bill seeks a receiver on the ground 
of insolvency alone. 

[3] Independent of statutory authority insolvency alone is not a 
sufficient cause for the appointment of a receiver. Alderson on Re- 
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ceivers, § 352; Land Title & Trust Co. v. Asphalt Co. of America, 
127 Fed. 1, 18, 62 C. C. A. 23. The Delaware statute enlarges the ju- 
risdiction of the Court of Chancery over the appointmetit of receivers 
for corporations to include cases where insolvcncy is the sole ground 
for the appointment. It not only créâtes the right, but désignâtes the 
persons entitled to the relief. In such instances, only the persons so 
designated may sue. Fithian v. St. Louis & S. F. Ry. Co. (C. C.) 188 
Fed. 842. The corporation is not so designated. The rights asserted 
by the bill are consequently not rights vvhich may properly be assert- 
ed by the corporation. The bill having been brought against the cor- 
poration alone, and not being "founded on rights which may properly 
be asserted by the corporation," it cornes within neither the letter nor 
spirit of equity rule 27, and is not defective for noncompliance there- 
with. Excelsior Pehble Phosphate Co. v. Brown, 74 Fed. 321, 20 
C. C. A. 428. 

[4] The defendant's objection that the bill fails "to show any prop- 
erty belonging to défendant of which possession could be properly 
taken by any receiver appointed herein" seems to be directed to the 
absence of assets of the défendant company in the state of Delaware. 
While the point might probably be well taken if the bill had been filed 
in a jurisdiction other than that of the domicile of the défendant, the 
présence of assets of the défendant in the state of Delaware is not a 
prerequisite to the appointment of a receiver therefor in this state. 
It is not so required by the statute in question. The receiver hère 
appointed supplants its officers in the management of ail its business 
affairs. In Du Pont v. Standard Arms Co., 9 Del. Ch. 315, 320, 81 
Atl. 1089, Chancelier Curtis said: 

"Being a stalutory receiver, the eiïect of it was to suspend tlie right and 
power of its otBcers to continue the business of the company. The effect of the 
Delaware statute of 1801 [uow section .3883, Rev. Code Del. 1915], eulargiug 
the jurisdiction of the Court of Chancory over the appointment of receivers 
for corporations to include cases where insolvency is the sole ground for the 
appointment, is to transfer to the receiver so appointed the functions of the 
corporation; and the corporation is therefore neeessarily deprived of ail 
management of its property and affairs, except, perhaps, the doing of acts 
necessary to the perpétuation of Its corporate existence, sucli as élections of 
officers ; for by the Delavfare act unless limlted by the order of the Chancellor, 
the receiver so appointed, in addition to conserving and collectlng the assets 
of the Company, and prosecuting and defending suits, is given in gênerai lan- 
guage power 'to do ail other acts which might be done by such corporation and 
may be necessary and proper.' Chapter 181, vol. 19, Laws of Delaware. This 
is also the légal conséquence of the appointment." 

Again, a receiver so appointed has, by virtue of section 3884 of the 
Revised Code of Delaware of 1915, title to ail the property of the cor- 
poration wheresoever situate, except real estate situate outside the 
state of Delaware. That statute, among other things, provides: 

"The receiver or receivers appointed by the Chancellor, of and for any cor- 
poration created by or existing under the laws of the state of Delaware, and 
the successor or successors of any such receiver or receivers, shall upon his 
or their appointment and qualifications, ♦ * * be vested by opération of 
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law, wlthout any act or deed, with the title of sucli corporation to ail Its 
* * * property, real, Personal or mixed of whatsoever nature, kind, class 
or description, and wheresoever situa te, except real estate situât» outside the 
State." 

It is therefore not essential for the bill to allège that there are as- 
sets of the défendant corporation within the state of Delaware, the 
State under whose laws it was created. 

[5] The remaining point urged by the défendant in support of its 
motion to dismiss the bill is that sufficient facts to justify the exercise 
of the discrétion of the court in favor of the appointment of a receiv- 
er are not alleged, and in support of this contention relies principal- 
ly upon the case of Sill v. Kentucky Coal & Timber Development 
Co. (Del. Ch.) 97 Atl. 617, and a case betvveen the same parties in the 
District Court of the United States for the Eastern District of Ken- 
tucky. While the décision in the latter case purports to be based upon 
section 3883 of the Revised Code of Delaware, above quoted, this stat- 
ute has no extraterritorial force or eiïect, ■ and could not be made 
the basis of relief against a Delaware corporation in any jurisdiction 
outside the state of Delaware. The Kentucky case cannot hâve either 
controlling or persuasive influence upon the décision of this case. In 
the Delaware case the Chancellor held that insolvency of a défendant 
Delaware corporation is sufficiently alleged in a bill by a créditer 
or stockholder for the appointment of a receiver to wind up the affairs 
of such corporation, if it be averred that the company is unable to 
meet its debts and obligations as they mature, and added: 

"That bills of that character should contain other allégations in order to 
move the court to exercise its discrétion respectlng tlie appointment of a re- 
ceiver of the défendant company." 

But in either aspect the allégations of the présent bill are sufficient. 
Insolvency is properly alleged. Sill v. Kentucky Coal & Timber De- 
velopment Co. (Del. Ch.) 97 Atl. 617; Whitmer v. William Whitmer 
& Sons (Del._ Ch.) 99 Atl. 428. The bill also contains other alléga- 
tions which, if true, and for the purpose of this motion must be as- 
sumed to be true, are, in the absence of countervailing facts, suffi- 
cient to justify the exercise of the court's discrétion in favor of the 
appointment of a receiver. 

The motion to dismiss the bill must be denied, and the défendant re- 
quired to answer within 20 days. Let an order in accordance with 
this opinion be prepared and submitted. 
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THE F. Q. BARSTOW. 
(District Court, D. Maryland. April 15, 1919.) 

1. Salvage <©=348 — Proceedings — Evidence. 

On llbel on belialf of tlie owner of tugs which towed burning steamslilp 
from a burning pier, licld, tliat the service was nieritorious, and it was 
to tlie Interest of tlie sliip to be removed from the pier as soon as possible. 

2. Salvage ®=>21 — Awabds — Abandonment of Vessel. 

Where a tug removed a burning stcamshi]) from a pier that was on lire 
to a point of safety, held, that the tug should not leave It without making 
certain that It is secure, and vi'here it left the ship without making the 
same seeure and the services of another tug wore necessary, the value of 
such service should be deducted from the salvage award in favor of the 
first. 

3. Salvage <S=:331 — Awakds — Services. 

Where a vessel which, wlth her cargo of naphtha, was worth $3,500,000, 
caught tire from a burning pier, and though the naphtha and nmnitions on 
board were liable to e%7)lode, tugs removed the vessel from the pier to a 
point where the tire was extinguished, IwXd. that the salvors should be 
awarded .$50,000 to lie apportioned as stated between the several tugs and 
the owners, niaster, and crew. 

4. Salvage <®=338 — Award^Distribution. 

Whenever a sum is awarded to the master and the crew of salving 
ressels, it will in the absence of si)ecial circumstances, be sliared among 
them in proportion to the wage bill. 

In Admiralty. Libels by the Atlantic Transport Company and oth- 
ers against the steamship F. Q. Barstow. Decree for Hbelants for sal- 
vage awards. 

George Forbes, of Baltimore, Md., and Chauncey I. Clark, of New 
York City, for libelant Atlantic Transport Co. 

Harry N. Abercrombie, of Baltimore, Md., for libelant Baker- 
Whiteley Coal Co. 

Marbury, Gosnell & Williams, of Baltimore, Md. (George Weems 
Williams, and L. Vernon Miller, both of Baltimore, Md., of counsel), 
for libelant Curtis Bay Towing Co. 

Ritchie, Janney & Stuart, of Baltimore, Md., and Kirlin, Woolsey 
& Hickox, of New York City (Albert R. Stuart, of Baltimore, Md., 
and Mark W. Maclay, Jr., and Peyton Randolph Harris, both of New 
York City, of counsel), for claimant Standard 0;1 Co. 

ROSE, District Judge. On the morning of the 22d of November last 
the American Tank steamship F. Q. Barstow, with a cargo of some 
3,000,000 gallons of naphtha distillate, tied up to the south side of the 
Standard Oil Company's pier at Canton, in this harbor. Her stern 
projected some distance beyond the sea end of the pier. She was a 
large new ship, built in 1917, of upwards of 10,000 tons gross register, 
500 feet long, 68 feet wide, and 35 feet deep. She was then, in her 
undamaged condition, worth $3,000,000, and her cargo about $500,- 
000. Her earned freight amounted to upwards of $22,000. The un- 
loading of the naphtha, which had begun shortly after she made fast, 
had been interrupted, because the permanent pipe line through which 
the discharge was taking place in some way got ont of order. The 
pier was part of a large plant maintained by the Standard Oil Company 

'or other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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at this point, upon which were storage tanks for oil, gasoline, naphtha, 
and similar inflammable products. 

Between 2 and 3 o'clock in the afternoon, fire was discovered on 
the pier. It spread rapidly, and the bow end of the ship broke into 
fiâmes before it was possible for those on board to cast ofï her Unes. 
They were forced to flee for their lives, escaping, for the most part, 
over her starboard quarter. In order to facilitate their descent, a tow- 
ing hawser was thrown Hghtly around one of the bits. It was quite 
sutïïciently secured to maintain the weight of an individual or two, 
but not to hold under any attempt to pull the ship away from her 
moorings. She not only had on board a highly inflammable cargo, 
but her fore and aft guns were still mounted, and there were near 
each a few shells ready for immédiate use. Directly under each of 
them was a magazine containing considérable supplies of ammunition. 

The fire attracted the attention of ail the tugs in the harbor, and 
nearly ail made haste to the scène. When they arrived where they 
could take in the situation, there was on the part of nearly every one 
of them much more hésitation than they usually display where there 
is a chance to save property and earn salvage. Ail of them knew how 
dangerous was the neighborhood of a burning oil plant. They knew 
or suspected the character of cargo the ship had on board. Empty 
or partly empty gasoline drums on the pier and the shells lying near 
the bow gun were constantly exploding. 

As the tug Curtis Bay came up from the lower harbor, it passed, 
bound down, the powerful tug Britannia, commanded by Capt. William 
Freeburger, one of the most experienced and compétent tugboat mas- 
ters in the harbor. He signaled that he wanted to speak to the Cur- 
tis Bay, and when the two boats came within hearing distance he told 
Capt. Thompson of the Curtis Bay that he had docked the Barstow 
that mornivig, and knew what she had on board, and that she was 
liable to explode at any time. 

When Capt. Thompson reached the fire, the sights and sounds were 
calculated to shake an ordinarily steady nerve. Nevertheless, appar- 
ently without hésitation, he pushed his tugboat, bow on, under the port 
quarter of the Barstow, put up a ladder from his deck to that of the 
ship, upon which there at once climbed one Frank Brophy, a deck 
hand on the Curtis Bay, who made fast the line from the tug, looked 
carefully about the after part of the ship to make sure that no one was 
left on board, and then, and not until then, clambered back to his tug, 
which, having made the line from the ship fast to her stem bits, turn- 
ed so as to head out. The Curtis Bay is a powerful boat. She puUed 
to her full capacity, but tlie ship held fast. The tug Elma then took 
a hne from the Curtis Bay to her stern; next the government cutter 
Tioga in like manner got a line from the Elma, and in spite of this com- 
bined pulhng force the ship would not come away. The situation be- 
came too alarming for those on board the Elma, and the terror of her 
crew was so great that the captain yielded to it ail the more readily 
that it seems not improbable that he shared it. She cast off her Unes. 
The connection of the Tioga was thus broken, but so soon as she 
could get around, she got a line on the Curtis Bay. After a while, 
perhaps because the progress of the fire had released the fastenings 
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which kept her bound to the wharf, the ship moved, and was towed out 
to the flats. 

It is not possible to fix vvith accuracy the number of minutes which 
elapsed from the time the Curtis Bay made fast until the ship came 
away. Some of the estimâtes go as high as 50. I think, however, 
the probability is that they did not greatly exceed 20. There was no 
doubt that during this time, however long it was, every one on board 
the Curtis Bay felt he was in péril. 

The chief engineer of the Barstow had succeeded in inducing anoth- 
er tug to put him upon the Curtis Bay. He was so apprehensive that 
the after magazine on the ship might explode that he made up his mind 
to try to get aboard of her, so that he could flood it. He attempted to 
climb up the hawser, but when he was halfway up, too late for him 
successfully to go on or to go back, he realized, as he testined, that it 
had been 20 years since he had essayed any such feat. Just at this 
time his danger was seen by the tug Mary P. Riehl, which, after res- 
cuing a lighter, to be hereinafter mentioned, had returned to the scène 
and was looking for a chance to get a line on the Barstow. It ran in 
under the hawser upon which he was, and held itself in such position 
that he was able to drop to its deck in an exhausted condition. About 
this time, it in some way fouled one of the Unes of the other tug, and 
had its flagstaff pulled away. It claims to hâve got its line fast to a 
hawser hanging over the Barstow's starboard quarter. If it did so, it 
must, I think, hâve been after the happening of the trifling accident al- 
ready mentioned. According to its story, the ship came away shortly 
after it began pulling. If so, I cannot escape the conviction that it was 
a mère coincidence. I accept unreservedly the testimony of the first 
officer of the Barstow as to the insecure way in which the inboard end 
of the line in question was made fast. It follovvs that the part the 
Riehl played in moving the ship was very nearly negligible. 

After the Tioga and Curtis Bay pulled the Barstow over on the 
flats, the Curtis Bay kept her line taut to hold the steamer in position. 
The tugs Mary P. Riehl, Atlantic, and International, ail belonging to 
the Atlantic Transport Company, then came up, and from the star- 
board poured water on her, while the city fire boat, which had been 
playing upon her while still at the pier, foUowed her out and threw 
powerful streams on her port side, which, because it had been next 
the burning pier, was much the hotter. Men from the tugs, or some 
of them, got aboard the ship and assisted in putting out the smaller 
blazes on her. The serions work of extinguishing the dangerous fire 
was donc by the fire boat, which threw streams many times larger 
and more effective than the combined force of ail those of the tugs. 
Ail of them, except the Curtis Bay, were sent away at or about night- 
îall. Some time after dark the captain of the Barstow, who had been 
on his ship, wanted to go ashore to attend to some of the multifarious 
things vi'hich he had then to look after. He asked Capt. Thompson if 
the ship was fast ground, and on being assured that it was requested 
to be put ashore. The Curtis Bay accordingly went away with him, 
and while it was gone the Barstow started to drift down upon the 
pier ends, and had nearly come into collision with them, when the 
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Britannia, which had been summoned by an appealing whistle, arrived 
in the nick of time and pulled her out of danger. 

The damage to the ship, f rom fire and water, amounted to $500,000 ; 
its cargo was uninjured; so that the total value of the saved property 
was in round figures $3,000,000. 

After the fire broke out, the réscued lighter, of which mention has 
already been made, was lying across the end of a pier some 100 f eet 
north of the one which burned. She had nothing on her but a few 
empty oil barrels. Sparks had already started a small blaze upon her, 
and, if it had not been speedily checked, she would hâve burned fierce- 
ly. As it was, the Mary P. Riehl, upon arriving on the scène, got a line 
on the lighter and pulled her out into the harbor, extinguished the light 
fire on her, and turned her over to the Riehl's sister tug, Atlantic, and 
by the latter she was made fast in a place of safety.- 

[1] The chiefs of the fire departments of New York and of Balti- 
more, who testified for the claimants, were doubtful, or more than 
doubtful, whether anything was gained by pulling the ship out into 
the stream. Their theory was that, with two city fire boats at the fire, 
the Barstow and the other property exposed were more likely to be 
saved if the municipal fire service did not hâve to divide its forces to 
look after the ship. They are very experienced and highly compétent 
men. There is a good deal to say for their point of view, but, on the 
whole, I am convinced that it was to the interest of the ship to get her 
away from the burning pier as soon as possible. 

[2, 3] In passing on salvage claims arising out of harbor fires, it 
is, of course, necessary to keep in mind that the hope of large rewards 
sometimes leads tugboats not only to rush in where they are not needed, 
but to get in the way of the municipal fire department and of each oth- 
er, or to take ships where they are in more danger, or where they will 
expose other property to unnecessary hazard. There can be no ques- 
tion that it took more than ordinary courage to go and stay in the 
neighborhood of the burning Barstow. It is true that the claimant has 
put experts on the stand to explain that the chances against an explo- 
sion of the naphtha were great. Doubtless they are right, but there was 
at least a possibility that there might hâve been one. If there had been, 
the conséquences to life and property would hâve been disastrous. The 
explosion of the ammunition in the after magazine might well hâve 
been fatal to those near her stern. How imminent this péril was to 
the appréhension of the chief engineer of the ship was shown by his 
risking his life in an efl^ort to prevent it. After ail said, what the tug- 
boat men did not do speaks eloquently of their fears. They are a 
bold set. They dearly love a salvage allowance. There were perhaps 
a score of them near the fire. If they had not thought that death was 
hovering over the ship and ail near it, every one of them would hâve 
striven to get a line on her, or on some other tug which had already 
donc so. The Elma did make fast to the Curtis Bay, but those on 
board were so alarmed that it cast off. The Riehl went up close to the 
ship, but only after Capt. Donahue, the marine superintendent of the 
owner, who chanced to be aboard, had taken over the command from 
the captain, who frankly stated his unwillingness to take the risk. 
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It is highly probable that the faulty navigation of the Riehl, which 
resulted in the loss of her flagstaff and other trifling damage, was a 
conséquence of the more or less divided command incident to Capt. 
Donahue's partial displacement of its master. 

Capt. Thompson, of the Curtis Bay, bas graphically portrayed the 
danger and bis own indifférence to it. It may be that, so far, at least, 
as concerns the part anybody else had in puUing the sbip away, he may 
be more positive than he was observant. Brave men are usually both 
modest and accurate ; but there are exceptions to the rule, as witness 
Cyrano, the immortal création of the great French playwright who bas 
recently passed away. 

I am persuaded that the services rendered, and for which compensa- 
tion is asked, were useful, and they were rendered with exceptional 
courage and ail needed skill. Af ter allowing for the fact that the Tio- 
ga, which well performed its part, is a government ship, and therefore 
does not ask salvage, an award of an aggregate sum of $50,000 against 
the Barstow, her cargo and freight, and $1,000 against the lighter, ap- 
pears to be at once reasonable and adéquate. 

Of this, the Britannia is entitled to $1,000. What it did required 
simply promptness and skill, involved no danger, and took no appré- 
ciable time, but yet it was quite important. Its allowance must come 
out of the $36,000, which otherwise would be apportioned to the Cur- 
tis Bay. It should not bave left the ship without making sure that 
it was secure, and, if it had not donc so, the services of the Britannia 
would not hâve been required. Of the remaining $35,000, to go ta 
the Curtis Bay, Capt. Owen A. Thompson, its master, is entitled to 
$3,000, in récognition of the courage, skill, and persistence shown by 
him. The deck hand, Frank Brophy, who climbed upon the steamer, 
the most perilous feat of ail, is awarded $750. The remaining $31,250 
will be distributed, two-thirds to the owners and one-third to the mas- 
ter and crew. 

The Mary P. Riehl, for her services, and particularly for the part 
she played in saving life, is awarded $12,500. She will also receive 
$750 of the $1,000 charged against the lighter, or $13,250 in ail. Of 
this Capt. William J. Donahue will get $2,000, because it was due to 
bis courage that the Riehl participated at ail. To E. F. Hepburn, who 
was on board and assisted, will be given $200. Two-thirds of the re- 
maining $11,050 is awarded to the owner, the Atlantic Transport Com- 
pany, and the balance, one-third, to the master and crew. 

To the Atlantic is apportioned $1,000, chargeable against the ship, 
cargo, and freight, and the remaining $250 of the $1,000 allowed for 
services to the Hghter. Of the $1,250 to the Atlantic, $50 will go to 
the master, $800 to the owner, and the remaining $400 to the master 
and crew. 

The International is allowed, against the ship, cargo, and freight, 
$500, two-thirds of it to the owner, and one-third to its master and 
crew. 

[4] Whenever a sum is awarded to master and crew, it will be 
shared among them in proportion to the wage bill, except that, as the 
captain of the Riehl declined to discharge the duties of that position, 
he can participate only as if his wages were those of a mate. 
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THE ISLE OF MULL. 
(District Court, D. Maryland. Miirch 20, 1919.) 

1. Shipping <S=>51 — Ohahtebs — Beeach — Réquisition by Admibaltt. 

On a libel by the American charterer of a Brltish vessel, whlch had 
been requisitioned by a flrm of Admiralty agents, hcld, that the réquisi- 
tion niust be treated as an act of tbe Admiralty. 

2. Shipping <s=>51 — Ciiaetees — Réquisition by Admiralty. 

"VVliere the Britlsh Admiralty in a Spanish port requisitioned a Brltish 
vessel under charter to an American flrm, held, that the Brltish owner 
was not requlred to resist the re<iuisitlon for the beneflt of the charterer, 
and the réquisition must be treated as a restralnt of princes, regardiess of 
whether the rlglit to réquisition vessel in foreign vkfaters existed, for 
as soon as the vessel put to sea it could hâve been taken in charge by 
the first Brltish man-of-war. 

3. Shipping <©=»51 — Ciiakters — Réquisition op Vessel by Admiralty. 

In determining the effect of the réquisition of a chartered vessel by tha 
Brltish Admiralty, na distinction should be made on the question 
whether the charter was a voyage or tirae charter. 

4. Shipping ®=351 — Charters — Réquisition of Vessel by Admiralty. 

Though the charter party of a Brltish vessel to an American flrm 
contalned the usual clause as to restralnt of princes, yet where vessel was 
requisitioned by tlie Admiralty at a rate in excess of the rate flxed by 
the charter party, and the Admiralty retalned control of the vessel until 
after the expiration of the charty party, Ji^ld, as the charterer would hâve 
made a profit despite the réquisition, such réquisition cannot be accepted 
as a frustration of the contract, and the charterer Is entitled, the owner 
having repudlated the charter party, to Ihe différence between the rate 
flxed in the charter party and the hlre pald by the Admiralty. 

5. Shipping <S=58(2) — Réquisition of Vessel — Action — Libel. 

A charterer of a Britlsh vessel, whlch was requisitioned by the Admiral- 
ty durlng the llfe of the charter, held not to be in any wlse estopped from 
asserting rlghts based on the validity of the réquisition, notwithstandlng 
the original libel was on the theory of the owner's répudiation of the 
charter party. 

e. Shipping <S=38 — Charters — Réquisition of Vessel. 

Where the Britlsh Admiralty requisitioned a vessel under charter to au 
American corporation at a rate in excess of the rate flxed by the charter, 
the American corporation cannot Insist that the charter party should re- 
main in force, se that it might be entitled to the excess, and at the same 
time clalm the rlght to refuse to take the ship, if the retiuisition was of 
short duratlon and ended at a time when market rates were below that 
flxed in the charter party. 

7. Shipping <g=358(l) — Charter of Vessel — Coal — Réquisition. 

Where the Brltish Admiralty requisitioned a Brltish vessel under char- 
ter to an American flrm, and pald the Brltish owner for coal found in the 
bunkers, whlch belonged to the charterer, but whlch the owner was en- 
titled to buy under the charter party, held, that the charterer was en- 
titled to recover for the value of the coal. 

8. Shipping <ê;=551 — Ciiaeteb — Owner's Refusal to Allow Vessel to Visit 

Port of Warring Nation. 

The ovi'ner of a Brltish vessel, under charter contalnlng the usual re- 
stralnt of princes clause, properly decllned to allow the vessel to proceed 
to the German port of Bremen at a time when a state of war between 
Bngland and Germany existed. 

<gS5For other ca^es see same topic & KEY-NUMBER in ail Key-Numbereà Digests & Indexes 
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9. SiiiPPiNG <®=51 — Charter — Breach — Objection to Voyage to Port of 

Warrino Nation. 

Where the port of Rotterdam was a safe port, heUl that, though a state 
of war between Germany and England existod, the owner of a British 
vessel under charter to an American lirni was not warranted in refnslng 
to allow flie vessel to proceed to Rotterdam, and where hls refusai lost 
the eharterer a chance at the Rotterdam cargo, the cliarterer was en- 
titled to deduct from the charter hire for the dehiy of the vessel occa- 
sioned by the unwarranted refusai. 

10. SniPPiNG <g=>50 — Charters — Insuraxce — Allowance. 

Whether or not a vessel under charter is insured against war risk was 
a matter solely for the owner, and though the owner obtained such In- 
surance becavise the eharterer desired to send the vessel to a Dutch 
port, thoiigh the voyage was not made such sum cannot be charged 
against the eharterer. 

11. SiiiPPiNG <©=>40(2) — Charters — Payment of Compensation — Right to 
Déduction — -Waiver. 

Where a eharterer, on demand of the owner, paid amounts which it liad 
withheld iu order to save the vessel and prevent the owner from declaring 
the charter party at an end, held, that such j)ayinents did not operate as 
a waiver of clainis to amounts which the eharterer was entitled to deduct. 

In Admiralty. Libel by the Gans Steaniship lyine against the Isles 
Steam Shipping- Company, Limited, owner of the steamer Isle of 
MuU. Decree for libelant. 

Haight, Sandford & Sraith and Edward Sandford, ail of New York 
City, for libelant. 

Kirlin, Woolsey & Hickox, of New York City, and Ritchie, Janney 
& Stuart, of Baltimore, Md. (John M. Woolsey, of New York City, of 
counsel), for respondent. 

ROSE, District Judge. The libelant is a corporation of New York ; 
the respondent, of the United Kingdom. The former will be called 
the eharterer; the latter, the owner. 

On January 7, 1914, the owner's British steaniship Isle of Mull 
entered upon the 5-year term of service with the eharterer, contracted 
for by a charter made on the 19th of the preceding May. On the 
llth of July, 1915, at Bilboa, Spain, upon demand of those assuming 
to act for the British Admiralty, the owner placed the ship at the 
service of that department oî the British government, and so far as the 
record shows or suggests it remained in that service until after the 
chartered term expired on January 7, 1919. 

The eharterer, after the ship was taken over by the Admiralty, 
continued to tender the charter hire, which the owner refused to re- 
ceive. 

By its libel, the eharterer charges that the owner repudiated the 
charter party. It said that such use of the ship as the charter prom- 
ised it, from July 11, 1915, to the end of the charter term, was rea- 
sonably worth to it i5,110 a month. The charter hire was il, 370. 
Its loss was therefore at the monthly rate of £3,740, which, for the 41 
months and 27 days of the 5 years unexpired from the llth day 
of July, 1915, amounted to about £156,597 8s. 

The charter contained the usual restraint of princes clause, but 
the eharterer says that for two reasons that proviso has nothing to 

<gs»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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do with the case: Because (1) it assert'; that those who attempted to 
réquisition the ship did not hâve, and could not be given, the power 
to act for the Admiralty in such a matter; and (2) that neither the 
AdmiraUy nor any other executive department of the British gov- 
ernment had any légal authority to réquisition a British ship not in 
a British port, or in waters adjacent thereto. Of thèse, in their order. 

[1] In the first instance, the réquisition was made by a firm of 
Admiralty agents. For anything which is shown to the contrary, they, 
and they alone, decided that this particular steamship should be requi- 
sitioned, rather than another, or none at ail. If the owner had re- 
fused to pay any attention to their orders, some more formai action 
by the Admiralty itself would doubtless hâve been required before 
resort could hâve been had to any coercive measures ; but in point 
of fact the owner, supposing that the agents were speaking for the 
Admiralty, did what it was told to do, and in a few days the Admiral- 
ty ratified what had been done in its name. It has ever since given 
orders as to the use of the ship, and has made monthly payments to 
the owner therefor. What was done must be held to bave been an 
act of the Admiralty. 

[2] It is admitted that there was no législative authority to réqui- 
sition British ships in foreign ports or waters, and that, assuming, 
in the absence of statute, it was compétent for the crown to take 
over such ships against the consent of their owners, no order in 
Council or royal proclamation had empowered any one to réquisition 
vessels so situated. The owner, however, contends that the power 
so to do has been a prérogative of the crown for upwards of 700 
years, and while for more than two centuries immediately preceding 
the outbreak of the World War it had not been used, it had never 
been surrendered, nor had it legally become obsolète, and that it may be 
and was properly exercised through the Lord Commissioners for ex- 
ecuting the office of the Lord High Admirai of the United Kingdom. 

The discussion of this question, found in the record in the form 
of dépositions by experts in the constitutional and légal history of 
England, not only exhibits a wealth of learning, but is extremely in- 
teresting as well. It was conducted by confessed masters of the sub- 
ject. Prof. Holdsworth, the distinguished historian of the English 
Law, and Mr. Dunlop, for seven years standing counsel to the Com- 
missioners of the Admiralty, were of the opinion that the prérogative 
existed, while Sir Henry Erle Richards, professor of International 
Law at Oxford, and Mr. Marus Warre Slade, a well-known specialist 
in such matters, were as firmly persuaded that it did not. It is doubt- 
ful if there anywhere exists anybody else as well qualified to speak 
on the disputed question as are thèse four gentlemen. It is safe to 
say that there are none better informed upon it, and }^et they are 
equally divided. They bave produced copies of royal writs issued 
as early as the first décade of the thirteenth century, when John was 
king, and before the barons at Runnymede had forced from him the 
Great Charter. They bave learnedly discussed that Case of the Ship 
Money which for well-nigh 300 years has made Hampden famous 
among the champions of constitutional liberty. They bave carried the 
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story down to the Restoration, through the days of the Common- 
wealth, and hâve told how Blake, when about to attack the Portu- 
guese for the countenance they were giving to the disorderly sailors 
of Prince Rupert, took possession in the Tagus, or at its mouth, of 
nine British ships under charter to the Portuguese, and bound for 
the Brazils. 

Ail agrée that in the eighteenth and nineteenth centuries the pré- 
rogative, if it existed, was not exercised. Those who believe that it 
still lives explain that there had been no occasion to resort to it after 
merchant ships were no longer useful as units of the battle fleet, and 
before the days when England, depending on oversea transit for her 
very existence, was f orced to struggle with submarine attacks upon her 
commerce. Their equally learned adversaries assert that the writs 
which are cited as évidence that the prérogative of Plantagenet, Tudor, 
and Stuart extended so far, were ail or nearly ail addressed to the 
Cinque Ports or other places which held property or franchises from 
the crown upon tenure of serving the king with ships, as the great 
lK)dy of the tenants in chief did upon tenure of military service, and 
that, upon the abolition of feudal tenures by the Restoration Parlia- 
ment, thèse rights necessarily became obsolète. No one, it seems, 
questions the power of the crown to réquisition a British ship in 
British ports, or in the waters adjacent thereto, and as early as the 
3d of August, 1914, the day before England declared war, a royal 
proclamation announced Orders in Council authorizing the réquisition 
of ships in such ports and waters. 

The libelant's experts assert that such of the writs as were not 
merely calls upon the liège towns for their feudal duty were direc- 
tions to seize ships in English ports, including in such ports not un- 
naturally those in France, which then owed allegiance to the British 
crown, such as to Bayonne in 1345, part of the more than princely 
dower which, nearly two centuries before, Eleanor of Guienne had 
brought to Henry of Anjou, and which for more than 100 years longer 
was to remain faithful in its allegiance to England's kings, or to 
Calais in 1452, a date midway between its conquest by Edward III 
and its loss by that Mary whom her contemporaries sometimes called 
"Bloody." 

Sir Walter Scott was himself well grounded in ancient lore. In 
his account in the Antiquary of the dispute between Jonathan Old- 
buck and Sir Arthur Wardour as to the racial affinities of the Picts, 
he has caricatured the difficulties in the way of reaching definite con- 
clusions upon such controversies as that which occupies so much of 
the présent record. As a rule, we know little or nothing at ail of the 
circumstances surrounding the issue and enforcement of any of the 
ancient documents produced. Their significance usually dépends upon 
what those facts were, and each of the disputants supposes that, if 
they were known, they would harmonize with the view to which he 
adhères. When the learned so differ, any conclusion of the unlettered 
would be without worth. 

In the case at bar, the Admiralty did not in the most literal sensé 
take the ship out of the hands of the owner. What it did was to re- 
257 F.— 51 
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quire the owner to operate its property as the Admiralty directed. The 
owner was le£t with many duties. It has been decided that the Ad- 
miralty had no power to compel the owner of a ship to do anything 
other than to surrender his ship. China Mutual Navigation Co. v. 
Maclay, 34 T. L. R., 81. Such other décisions as hâve been given 
are, on the whole, net very favorable to the theory that, indépendant 
of statute, the power of the crown to réquisition the property of its 
subjects extends far. 

There is, however, no question that the Admiralty did commandeer 
many British ships in like situation with the Isle of Mull, and almost 
always without challenge. It could not hâve seized the ship while in 
a Spanish port, but, as the évidence shows, it would hâve taken pos- 
session of her so soon as she passed out of Spanish territorial wa- 
ters. Great Britain was then engaged in the mightiest struggle of 
ail time. Never had she been in such deadly péril before, unless per- 
haps when the armies of Napoléon were concentrated in the camp 
at Boulogne. Under thèse conditions, what did the British owner 
owe the charterer? It had no right to induce the Admiralty to take 
the ship. Chicago & Eastern Illinois R. R. Co. v. Collins Produce 
Co., 249 U. S. 186, 39 Sup. Ct. 189, 63 L. Ed. . There is no sug- 
gestion in the évidence that it did. Was it required to go further, and 
refuse to obey the orders of its government? It would not hâve 
seemed to it that such a course would hâve profited the charterer, for 
the first British man-of-war which would hâve encountered the Isle 
of Mull would hâve taken possession of her. To hâve assumed an 
attitude, which to the overwhelming majority of Englishmen would 
hâve seemed highly unpatriotic, might well hâve cost the owner much. 
The law does not impose such an obligation upon it. Its freedom to 
leave the ship in the charterer's service was in fact effectively restrain- 
ed by the action of its government, however much lawyers may now 
or then dispute as to whether such restraint was of right. 

This conclusion éliminâtes the charterer's demand that the owner 
shall put it, from a pecuniary standpoint, where it would hâve been, 
had the Admiralty never acted. It would not be proper to say that, at 
the hearing before me, the libelant abandoned this contention, but it 
did not seem to me that it was very earnestly pressed. 

[3,4] There is another aspect of the case which requires more 
considération. The Admiralty's action, so far from costing the own- 
er anything, profited it greatly. The government paid it Ï2,361 15s. 
a month; that is, £991 15s. in excess of the charter hire, or i41,525 
14s. 6d. for the period between the taking over of the ship and the 
expiration of the chartered term. Doubtless the gain actually re- 
alized by the owner was somewhat less, because in tlie Admiralty's 
service the ship, while in dry dock or otherwise undergoing repairs, 
was off hire, as it was under similar circumstances when in the char- 
terer's employ. 

The Admiralty assumed the payment of ail war risk insurance, 
a very large item. In other respects, its requirements appear to hâve 
been substantially the same as those imposed by the original charter 
party. It is true that it did not furnish coal for the galley and elec- 
tric lighting, but that was of small moment. It is therefore certain 
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that, to an amount not much less than the sum above named, the 
owner bas benefited by the Admiralty's action, wbile tbe loss to tbe 
charterer, if not as great as the £156,597 8s. claimed, was still un- 
questionably much larger than the profit the owner made. 

At tbe hearing the bbelant strongly insisted that it was entitled to 
recover the équivalent, at the least, of the sum by which tbe amount 
received by the owner exceeded the charter hire. Tbe owner says 
that snch a claim is for an accounting for money bad and received, and 
js not within the jurisdiction of tbe Admiralty. This reply misinter- 
prets tbe nature of the cbarterer's contention, which is tbat tbe own- 
er wrongfully refused to recognize its continuing rights tmder tbe 
charter. If so, to détermine tbe amount of tbe injury thereby done, it 
may be necessary to do some figuring, and to set off some items against 
others; but tbe like is incidental to most cases in which damages are 
sought, wbether they be for maritime or nonmaritime causes of 
action. 

The substantial défense of the owner is that the action of the Ad- 
miralty extinguisbed tbe charter and ail rights under it. Many of tbe 
cases dealing with tbe etïect of Admiralty réquisitions upon charters 
were beard before tbe charter period had run out, and while tbe sbip 
was still in tbe public service. F. A. Tamphn S. S. Co. v. Anglo 
Mexican Petroleum Products Co., Limited, T. L. R. [1916] 2 App. 
Cas. 397. No one then knew wbether the government would release the 
sbip before the time at which, in normal course, tbe charter would 
expire. Some of the confusion in judicial utterance is doubtless due 
to tbis uncertainty. This is, perhaps, tbe reason why it was for some 
time doubtful wbether there was not a différent rule for time and for 
voyage charters. Lord Parker of Waddington, in the Tamplin Case, 
supra. It is apparently now settled that no distinction is to be made 
on tbat ground. Lord Sumner and Lord Shaw of Dunfermline, in 
Bank Line, Ltd., v. Arthur Capel & Co., House of Lords, 35 T. L- R. 
150. 

Tbat does not mean tbat every act of government which would re- 
lease both parties f rom further performance of a charter for a voyage, 
or for a brief term, would put an end to one which had months or 
years yet to run. If a sbip were chartered for a single day, for ex- 
ample, that of some fixed boliday, like the Fourtb of July, or for a day 
upon which a yacht race or a naval review was to take place, and tbe 
government requisitioned the sbip for tbat 24 hours, there could be 
no question tbat the purpose for which tbe contract was made bad been 
completely frustrated. It is not likely tbat any one would contend 
tbat the government's taking possession of the sbip for so brief a 
period would put an end to a charter for 5 years. They are govern- 
ed by the same rule in this, bowever: Tbat in one case, as in tbe 
other, the question is wbether, after the government has acted, the 
contract is still capable of exécution in such a way that the purpose of 
neither party in making it has become in a substantial sensé impossi- 
ble. If it is, the contract still lives, altbough some adjustment of 
rights under it may be required. 
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Earl Loreburn, in the Tamplin Case, supra, said: 

"Some delay or some change is very common in ail liuman affairs, and It 
cannot be supposed that any bargain bas been made on the tacit conditioa 
that such a thing wlU not happeu in any degree" 

— a remark peculiarly apt when dealing with long-time charters. 

In the instant case we are not called upon to speculate what will 
happen. We know what has happened. We hâve no concern with one 
at least of the factors in the compHcated calculation directed by Mr. 
Justice Rowlatt in Chinese Engineering & Mining Company, Ltd., 
V. Sale & Company [1917] 1 K. B. 599, 33 T. L. R. 464. Upon the 
assumption that the charter existed until January 7, 1919, we know 
precisely how far the purpose of each of the parties at the time the 
contract was entered into was effected by the action of the Admirahy. 
The owher would receive ail the charter hire for which it bargained. 
It would hâve to pay for coals for galley and lighting, and it is possi- 
ble that the Admiralty rec^uired it to supply some appliances which 
the charter did not. Thèse, however, were trivial matters, and were 
doubtless compensated for many, many times over by the Admiralty's 
assumption of the cost of war risk insurance. The Admiralty might 
hâve sent the ship anywhei"e, and might therefore hâve ordered her 
to some of the seas in which the charterer could not hâve used her. 
It does not appear, however, that any thing of the kind was done. The 
charterer had a right to subcharter. The owner, if the contract be held 
in force, would be left in every substantial business sensé in the same 
situation it would hâve been in, had the ship passed into the Ad- 
miralty's service by a subcharter from the charterer. 

The terms of the charter party indicate that the charterer hired the 
ship to make money by using it in the carrying trade generally, either 
on its own account or by subchartering it to others. No more definite 
purpose can be gathered from the charter party itself, or from any 
of the évidence in the case. If the charterer's contention now under 
considération be sustained, it will hâve achieved its purpose. Its 
profits since the Admiralty took over the ship will be nearly $200,000 
of our money. It is true that this sum is less than one-third of what 
it would hâve cleared, had the admiralty kept its hands off; but, on 
the other hand, it is highly probable that it is much more than, at the 
time the charterer executed the charter, it so much as hoped to realize. 

If the charter be held to hâve continued to exist, each party will 
get what it sought by the charter to secure. There has been no ac- 
tual frustration, either of their mutual purpose or of the purpose of 
either of them. 

The owner answers that from what the Admiralty did the law con- 
clusively présumes a constructive frustration, independently of how 
it affected the interests of the parties. It is said, when people enter 
into a contract which is dépendent for the possibility of its perform- 
ance on the continued availability of a particular thing, and that 
availabihty comes to an end by reason of circumstances beyond the 
control of the parties, the contract is prima facie regarded as dis- 
solved. Lord Justice Pickford, in Countess of Warwick S. S. Line, 
Ltd., V. Le Nickel Société Anonyme, 34 T. L. R. 27, 
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The ovvner says that the contract in this case was for the use of 
the Isle of Mull. The Admiralty took her and kept her for 3y^ years 
and imtil after the charter term had expired. The owner insists 
that, when a requisitioned ship ceases to be available, the charter 
itself cornes to an end. There are légal rules which must be enforced 
no matter how hardly they occasionally press upon individuals ; but, 
when a court is urged to apply one of them in such a way as to work 
an injustice to one of the parties at its bar, it behooves it to make sure 
that what it is asked to do is required by the reason of the doctrine 
it is besought to enforce, and not merely by the words in which it 
has been found convenient and usually sufïîciently accurate to formu- 
late it. 

Doubtiess Lord Justice Piclcford was speaking of a charter party, 
and the thing in bis mind was a chartered ship. But the question re- 
mains whether, in the instant case, the requisitioning of tlie sliip put 
an end, in any true sensé, to her availability for the purpose of the 
contract. As already pointed out, it did not from a practical stand- 
point end her availability for the purpose the parties had in mind 
when they signed the charter. She was still earning money for them, 
and earning it in a way which in fact differed but little from that in 
which they had then expected. If the argument for the owner went 
no farther than this somewhat formai logic, there would be little 
difficulty with the case; but there are some other considérations to 
be taken into account. 

The Admiralty did not take the ship for a definite time. It might 
hâve returned it at any moment, and would then hâve ceased to pay 
for it. It has been asked whether it would hâve been fair to hâve said 
to the charterer on the llth of July, 1915: The Admiralty has taken 
the ship, and no one knows how long it will keep her. Nevertheless 
you are still bound by the charter, and must take the chance of find- 
ing some use for the ship whenever, if ever, during the next 31/0 years 
it may, without notice, be thrown upon your hands. Looking back- 
ward from our présent vantage ground of knowledge of what has hap- 
pened, we know that in any event the charterer would hâve profited 
from the continuance of the charter. 

The demand for ships began towards the end of 1914, and so long 
as the war lasted it grew ever more insistent. Since the first of this 
year, f reight rates bave gone down not a little ; but they are even 
now far above those prevaiHng prior to August, 1914. The charter- 
er could hâve found ample employment for the Isle of Mull when- 
ever the Admiralty surrendered her. It will be argued that we should 
close our eyes to what we now know, and put ourselves in the posi- 
tion of the charterer in the summer of 1915. Submarine warfare 
on merchant ships had then been going on for nearly 5 months. The 
destruction of tonnage had already been great. No immédiate end to 
the war or to the waste of shipping was m sight. There was a great 
probability that high freight rates would prevail for some years to 
corne. During each month the réquisition lasted, the Admiralty paid 
enough over the charter hire to hâve made good to the charterer ail 
it would bave lost, had the ship lain absolutely idle for more than 3 
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w.eeks. This particular charterer insisted that the charter had not 
been terminated. Under the conditions then existing, it is certain 
that almost any other person in its place would hâve donc the same. 

In the case at bar, as well as in ail or nearly ail of the others which 
hâve turned upon the wartime requisitioning of a ship then under an 
ante bellum charter, the price paid by the Admiralty was greater than 
the charter hire. If the charter be held still in force, the owner loses 
nothing, and the charterer saves something. If the opposite ruling 
be made, the owner profits much, and the charterer loses greatly. The 
first détermination, rather than the second, cornes in such cases near- 
er to doing what we instinctively feel to be justice. But how is it 
when the Admiralty pays less than the owner ^vas receiving under 
his charter, as was usually true when the ships taken over were un- 
der charters made in 1915 or subsequently ? If the charter under such 
circumstances is still effective, the charterer will be compelled to pay 
for something which he is not receiving, and the owner will lose noth- 
ing. If the Admiralty réquisition extinguishes the charter obligations, 
the charterer's loss, if any, will be the amount by which the going 
rate of freight exceeds the charter hire, and the owner will lose the 
difiference between the price the charterer is paying and the sum the 
Admiralty gives it. 

Judge Learned Hand, in a case strikingly like that at bar, said the 
owner may not be deprived of his assurance of a fixed hire, when the 
venture turns out to be a loss, and deprived of the gain when it re- 
sults in a gain. Earn Line S. S. Co. v. Sutherland S. S. Co. (D. C.) 
254 Fed. 126. Yet, when the owner is hurt, the charter has nothing 
to do with his loss. He suffers, not because his boat was under char- 
ter, but because the Government takes his ship and pays for it, not 
only less than the market price, but less than the smaller sum for 
which he had hired it to the charterer. He would hâve been at least 
as badly off if his charter had expired the day before his ship was 
commandeered. Still the feeling that there is some lack of mutuality 
in allowing the détermination of whether the charter has been frus- 
trated to dépend at ail upon where the loss enfailed by the act of the 
state falls is natural, and has unquestionably, as in the case last 
cited, often been décisive of the resuit. 

The modem doctrine of frustration assumes that the parties to a 
contract enter into it upon the implied understanding that conditions, 
under which performance is in some substantial sensé possible, exist 
and shall continue. But if the parties to a time charter had reduced 
that understanding to words, how would they hâve phrased it? It is 
not likely that they would hâve said that the party who is not hurt 
by what the government does shall be free to end the contract, and 
thereby make a great profit for himself against the protest of the oth- 
er, who was the only person who suffered at ail. It is true that it 
is not easy to give the choice of treating the contract as dead or as 
alive to one party under any other circumstances than those in which 
the other party is at fault. It is not improbable that the great difficul- 
ties which the courts would hâve as to the how and the when under 
which the choice must be made, the absurdity of making believe that 
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the parties had tacitly gone into such détails, and the feeling that 
otherwise tliere would be some lack of mutuality, hâve been among 
the causes which hâve led many eminent judges to hold that what is 
sileritly understood is that, when what happens is sufficiently serions 
fo justify one party in treating the contract as at an end if he wills, 
it is at an end vvhether he so wills or net. Earn Line S. S. Co. v. 
Sutherland S. S. Co., supra; Lord Loreburn, in the Tamplin Case, 
supra. 

Such a rule is clear and simple. It can be applied with far less 
trouble than any other. It is true that it goes further in upsetting 
contracts than in some cases may be just and expédient. Its applica- 
tion to the instant case is still more questionable. Because the Ad- 
niiralty has deprived one party' to a contract of a part, but only of a 
part, of the profit he had a right to expect, why should the other par- 
ty, who has not been hurt at ail, be free to treat the contract as at an 
end, and thereby greatly profit? Judge Hand in Earn Line S. S. 
Co. V. Sutherland S. S. Co., supra, ably argued that it would be un- 
f air to hold the charterer bound against his will, because, he says : 

Ilad tlie parties, when they marte the contrnct, "heen faced with the possi- 
bility that during the terin the ship would be soized at a great discount from 
the then golng hire, obviously, If both were fair, they would hâve treated it 
as like a seizure without hire at ail. The charterer's right and risk in the 
variation in rates would be 'loaded,' in the language of an actuary, with 
a heavy discount. He would not, if I may use tlie phrase, be getting a fair 
run for his money." 

Quite obviously the argument is applicable to those cases only in 
which, at the lime of the requisitioning, the charterer fears that the 
ship will be released before the time fîxed by the charter for its ex- 
piration in regular course. Unless he anticipâtes that possibility, it 
will be to his interest to préserve the charter whenever the Admiralty 
rent is greater than the charter hire. That is as ea'sily recognizable 
when he entered into the charter as at any other period, for it will 
involve no choice more difficult than that of willingness to bave money 
which costs nothing. In this particular case, suppose, at the time 
the parties were making their contract, the thought had occurred to 
the charterer that perhaps the government would take over the ship 
during the time it had her under charter, and would keep her for the 
balance of the chartered period, paying for her in round numbers 
£1,000 a month more than it was binding itself to pay the owner. 
Under thèse circumstances will the charterer want the right to ter- 
minate the charter party? Obviously it would say, "No." It had in- 
curred ail the risk that the ship might not be chartered, and ail the 
losses, up to the time the ship was requisitioned, resulting from pay- 
ing the charter hire, which during that time may bave been above the 
going rate. In the particular case, if the charter survived the réqui- 
sition, the charterer in the next S^/^ years would hâve received $200,- 
000 without any additional risk or expense. It certainly would not 
want to stipulate that, in such a contingency, the charter would not 
be binding. 

In the instant case, let us put ourselves in the position of the char- 
terer when he entered into the charter party. Suppose it had been told 
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that tliere was a possibility, at some indefinite time during the con- 
tinuance of the charter, the Admiralty would réquisition the ship for 
i2,361 15s. a month. Would it want to stipulate in its charter that, 
if that happened, the charter should be at an end? If that proposition 
were put to it, it would say not if the réquisition is to last as much as 
2 years and 10 days, for if it does, and we hâve to keep the ship 
without using it at ail during the remaining 171/2 months of the char- 
tered term, we will be as well off as if the charter was ended by the 
réquisition. 

It is not likely that going rates will ever be so low that the ship 
will not command a freight sufficient to pay for her bunker coals and 
other small running expenses, which the charterer must bear. In 
view of thèse obvions facts, the practical results of the doctrine laid 
down in some of the cases are sufEciently curions. A charterer would 
never stipulate that a réquisition for the whole, or for nearly the whole, 
of the chartered term, at a higher rate than the charter hire, should 
end the contract. 

Judge Hand (Earn Line S. S. Co. v. Sutherland S. S. Co., supra), 
following the Tamplin Case, supra, albeit reluctantly, held that a 
réquisition which is likely to end when the charter had a considérable 
period to run did not amount to a frustration. Yet that was the 
only kind of a réquisition under which a charterer would hâve wanted 
to be free of bis bargain, and, when the Admiralty's compensation 
is above the charter hire, the owner is not affected at ail; that is to 
say, those cases assume that the parties when they made the charter 
agreed that it shall be ended if the ship should be requisitioned under 
circumstances which made it certain that neither parties will lose by 
the bargain, and that one will bave a substantial profit, and shall re- 
main binding if, at the time of the réquisition, it was quite possible that 
one of them will, as the resuit, be worse off than if he had not en- 
tered into the agreement. It would hardly seem that a rule which leads 
to such results can be altogether sound. 

It may be that the true doctrine should be that the charter is ended 
by any réquisition which, at the time it is made, seems likely to take 
the ship into the government's service for any substantial part of the 
chartered term, irrespective of what other effects it bas or has not. 
The reasoning of some of the judges who bave dealt with the question 
logically goes to that extent, but it cannot yet be said to be the set- 
tled law. 35 Law Quarterly Review, 84. Until it is, a court of first 
instance will hesitate to apply it where it will work injustice, in the 
sensé, at least, that it will take $200,000 from one of the parties and 
give it to the other, who, except for the réquisition, would hâve had 
no claim upon it. 

Most raen instinctively feel that nobody else should be allowed to 
profit by the exceptional conditions brought about by the war, how- 
ever prone each individual may be to consider bis own case an ex- 
ception. Judges should be chary in upsetting the bargains of business 
men, especially when the effect will be to give an unexpected and un- 
earned advantage to one of them at the cost of the other. Untii the 
ripened wisdom and deliberate considération of the appellate tribunals 
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shall hâve formulated principles to be applied, irrespective of how they 
affect the pecuniary fortunes of any of the parties, it may be well for 
the trial courts to content themselves with the more modest rôle of 
determining each case, so as to préserve, as far as may be, the con- 
tract interests of the suitors at its bar, whenever that may be done 
without entailing hardships on any of them. 

After ail, the class of cases to which this belongs is incidental to 
the Great War. The world has not seen anything like it for 100 years. 
Every one everywhere is praying and planning that it shall be the last 
great clash of arms. Nevertheless it is not unreasonable to hope that 
a century may pass before we hâve another. No great harm may 
corne if we do fail to lay down a gênerai rule for the détermination 
of controversies which seldom arise, except when a cataclysmic dis- 
turbance engulfs the world. 

It follows that the charterer is entitled to recover from the owner, 
as the damage which it suiïered by the répudiation of the charter, the 
amount which would hâve been received by it, had its rights under 
the charter party been recognized. Apparently this will be the amount 
by which the Admiralty hire exceeded that fixed by the charter for 
the days during which the ship was in the Admiralty pay, diminished 
by such sums, if any, as the Admiralty's requirements would bave 
compelled the charterer to expend, and which, under the charter par- 
ty, it would not hâve been called upon to lay out. 

[5] I hâve not lost sight of the contention of the owner that it is 
now too late for the charterer to claim anything upon the assumption 
that the ship was validly requisitioned. It is true that the libel is al- 
together silent as to the Admiralty's action. It was filed on July 24, 
1915, only 13 days after the ship was taken into the government serv- 
ice. At that early date, and on this side of the Atlantic, it would 
scarcely bave been possible for the charterer to allège more than what 
has since been proved to be true, namely, that the owner had repudiat- 
ed ail its rights under the charter party. As a mère matter of plead- 
ing, it was not bound to anticipate the owner's défense in whole or in 
part, or to set up any facts which might limit the quantum of damages 
to which it might be entitled. There is, of course, no question that as 
late as 3 years and more after the ship was requisitioned — that is, 
when the dépositions were taken in November, 1918 — it still. con- 
tended that the owner should bave ignored the réquisition. It sûp- 
ported its opinion by the testimony of some of the most learned au- 
thorities in the United Kingdom. In the resuit, however, it has been 
held that it was wrong, and that the damages to which it was entitled 
are less than half they would hâve been, had it been right. There is 
in ail this nothing of an estoppel, for it is not pretended that anything 
the charterer said or did led the owner to do aught that it would not 
otherwise bave done. 

In the fervor of argument, the learned advocate for the owner said 
something about being surprised. If the charterer had originally made 
the claim it now does, I do not quite see what additional testimony the 
owner could hâve taken, other than that which will be admissible 
upon the assessment of damages. If, however, it thinks it has on the 
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main issue any which it vvishes to put in, an application made within 
the next 10 days to reopen the proofs for that purpose will be given 
due considération. 

[6] I do not recall that at the hearing it was contended that the 
charterer had framed its libel so it might hâve a chance to refuse 
to take the ship if the Admiralty réquisition was of short duration, 
and ended at a time when the market rates for ships were below that 
fixed by the charter. In considering the case in its varions phases, 
the possibiHty that such a claim might be made has been taken into 
account. If there was, as there is not, anything in the record any- 
where to suggest that the charterer intended to keep open such a 
way of retreat, it certainly should not be allowed to recover upon 
the only theory upon which it seems it may recover at ail. The re- 
view already made of conditions existing in July, 1915, shows how 
improbable it is that then, or at any subséquent time, it had any such 
purpose. 

[7] In addition to damages for répudiation of the charter, the libel 
makes two other claims against the owner. As already stated, the 
charterer, while the ship was in its service, supplied the bunker coals. 
To save the unnecessary trouble and expense of taking some coals ont 
and putting others in, the charter contained the usual provision that 
the charterer would pay the owner for the coals in the bunkers at 
the time the ship entered upon its chartered employment, and would 
sell to the owner those on board when the charter ended. 

When the Admiralty took the ship, 506 tons of the charterer's coal 
were in the bunkers. The Admiralty paid the owner for them. Nev- 
ertheless the latter has now the assurance to contend that it owes the 
charterer nothing for them. For the owner it is said that the obliga- 
tion to pay for the coals was found in the charter, and when, as it 
claims, that was frustrated by the réquisition, ail rights under it 
ceased. The only trouble with this reasoning is that the coals never be- 
longed to the owner. The Admiralty's réquisition was not intended 
to give the charterer's chattels to the owner. The doctrine of frus- 
tration, whatever bearing it has upon the charter, has nothing to do 
with thèse coals. Indeed, as was said at the hearing, to give the owner 
title to them would require a frustration, not only of the charter 
party, but of the eighth commandment as well. 

[B] The remaining question in the case does not concern itself with 
the, Admiralty réquisition. It turns on incidents which happened 
many months earUer. On the 3d of September, 1914, the ship was 
in Charleston harbor. The charterer notified the owner that it wanted 
to send the ship to Rotterdam and Bremen, and suggested that, if the 
owiier preferred not to send it to either of thèse ports, the charterer 
would consent to a cancellation of the charter. It is needless to say 
that f reight conditions were then very différent from what they became 
a few months later. The offer of cancellation was declined. The 
owner pointed out that by the terms of the charter the ship could not 
be required to go to Bremen, and objected to going to Rotterdam on 
the ground that that was an unsafe port. For some days the charterer 
continued to press its demand that Bremen was one of the ports to 
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which the ship had a right to go. Meanwhile the time for the month- 
ly payment in advance came around, and it was not made. The owner 
stopped discharge of cargo ; then the charterer paid the monthly hire 
and withdrew the demand to go to Bremen. The discharge of cargo 
was thereupon resumed, but when, on the 18th of September, the 
charterer called on the owner to make arrangements to get ready 
to go to Rotterdam, it was again met with a refusai. 

On the 26th of September the owner agreed that the ship might go 
to Rotterdam, but by that time the charterer had lost the chance of the 
Rotterdam cargo, and had to take another for Marseilles. When the 
next monthly payment came to be made, the charterer deducted a sum 
equal to the charter hire for an aggregate of 12 days and 16 hours, 
being 4 days and 15 hours during which the discharge of cargo was 
stopped, and 8 days and 1 hour after cargo was discharged, during 
which the use of the ship was lost to the charterer, as is alleged, by the 
wrongful refusai of the owner to hâve the ship go to Rotterdam. 

Quite clearly the charterer had no right to ask that the ship be sent 
to Bremen, for war had been declared between England and Germany 
a month earlier. It had no right to withhold payment of the charter 
hire because of the refusai of the owner to comply with the unjusti- 
fiable demand, and that much of the charterer's claim may be dis- 
missed from considération. 

[9] On the other hand, Rotterdam was a neutral port, and, from the 
évidence, I do not believe it was an unsafe port. The record and 
common knowledge convinces me it was no more dangerous to go 
to Rotterdam in September or October, 1914, than it was to go to 
Newcastle after the German proclamation of submarine blockade, 
and Newcastle bas been held to be, at that time, a safe port within 
the meaning of those terms as used in a similar charter party. Palace 
Shipping Co., Ltd., v. Gans S. S. Une, [1916] 1 K. B. 138. I con- 
fess, in view of the fact that the ship did not go to Rotterdam, and the 
obvions désire of the charterer at that time to cancel the charter, that 
I doubt whether it ever wanted to go to Rotterdam ; but that is only 
a suspicion, and the évidence is that it did. Under such circum- 
stances, the charterer is entitled to an allowance for 8 days and 1 
hour that the ship was out of service from the ISth of September 
until the 26th. 

[10] The owner claims that it should in any event be credited 
against this with the net amount it paid to get war risk insurance to 
Rotterdam. I should be glad to sustain this claim, but I do not see 
my way clear to do so. Whether the ship was insured or not was a 
matter entirely for the owner. The charterer had nothing to do with it. 

[11] The owner says that, whatever originally may bave been the 
rights of the parties with référence to thèse delays in September,. 
1914, the charterer has waived ail right to recover anything for them. 
From the October payment of monthly hire, the charterer deducted a 
proportion for 12 days and 16 hours it claimed to hâve been deprived 
of the services of the ship. The owner protested, but it was not until 
the next spring, when freight rates had gone up rapidly, that it took 
the position that it would cancel the charter if thèse déductions were 
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not repaid. Tlie charterer, under protest, paid them. It is now said 
that such payment cannot be recovered. It was made either in accord 
or satisfaction, or under a mistake of law. I do not think it ghould 
be se treated. In charter parties of this kind it is highly expédient 
that the law shall not be such as to force either of the parties to take 
extrême measures for the protection of comparatively minor, but still 
substantial rights. 

The learned advocate for the owner, in the argument at the hear- 
ing, contended with great force that, whether the owner was justified 
or not in refusing to go to Rotterdam or Bremen, the charterer was 
still bound to pay the charter hire when and as it became due. Un- 
der such circumstances its payment would not be a waiver of the right 
of the charterer to recover for the damage donc it. I agrée with the 
construction put upon the clause by the owner's advocate, and I there- 
fore think that, when the owner insisted on having the charter hire 
fully paid, the charterer would hâve been unwise to refuse to make 
payment. I see no reason to lay down rules of law which will com- 
pel parties to aggravate their disputes. Had, in the spring of 1915, 
the charterer refused to repay the money it had withheld, the owner 
would doubtless hâve withdrawn the ship from the charterer's serv- 
ice, and then the dispute between the parties would hâve amounted to 
many thousands or hundreds of thousands of dollars, instead of being 
confined to less than $3,000. The charterer is therefore entitled to 
recover damages for the wrongful delay at Charleston of 8 days and 
1 hour. 

In view of the large volume of déposition testimony and of the fact 
that almost ail of it relates to the power of the Admiralty to réqui- 
sition a ship, upon which issue the owner won, I shall order the costs 
to be equally divided between the parties. If they cannot agrée as 
to the amount of the damages to which the libelant is entitled under 
the principles herein stated, I will either hear them f urther as to such 
amount or will make an order of référence to ascertain them. 
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No. 5792. 

INTERNAL REVENUE (g=38 InIIERITANCE TaXES — DEDUCTIONS. 

In view of tbe Mstory of the legisli^^ion, collatéral inheritance taxes 
imposed by the state of Pennsylvania under Collatéral Inheritance Tax 
Act, §§ 1, 3, 5, 9, and 11, are to be treated as paid by the estate, and niay 
be deducted as expenses of administration, or claims aguinst the estate, 
or other charges against the estate allowed by the laws of the state, within 
Act Sept. 8, 1916, §§ 201, 203 (Oomp. St. 1918, §§ t^ïSSyab, e.'ÎMOVad), imposing 
a fédéral tax upon the transfer of the net estate of décadents. 

At Law. Action by the Northern Trust Company and Henry R. 
Zesinger, executors under the will of Lewis W. Klahr, deceased, 
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against Ephraim Lederer, CoUector of Internai Revenue. On trial 
by the court without a jury. Judgment for plaintiffs. 

Wm. Henry Snyder and Wm. M. Stewart, Jr., both of Philadelphia, 
Pa., for plaintififs. 

Robert J. Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, U. 
S. Atty., both of Philadelphia, Pa., for défendant. 

THOMPSON, District judge. The plaintiffs, executors under the 
will of Lewis W. Klahr, deceased, were assessed by the défendant, 
the collector of internai revenue, with a tax under the provisions of 
sections 201, 202 and 203 of title 2 of the act of Congress of Septem- 
ber 8, 1916 (Act Sept. 8, 1916, c. 463, 39 Stat. 777, 77^ [Comp. St. 
1918, §■§ 6336y2b, 6336y2C, 6336y2d]), entitled "An act to increase the 
revenue and for other purposes," in the amount of $79,172.10, as a 
tax upon the transfer of the net estate of the décèdent. The sections 
bearing upon the controversy are as f oUows : 

"Sec. 201. That a tax (hereinafter referred to as tlie tax), equal to the 
following percentages of the vahie of the net estate, to be determined as pro- 
vided in section 203, is hereby imposed upon the transfer of the net estate 
of every décèdent dying after the passage of this act: 

"lllere follow the percentages based upon the amount by which said net 
estate exceeds $50,000.] 

"Sec. 20.3. jVet Yalue of tfie Estate, Jlow Determined. — For tlie purpose of 
the tax tlie value of the net estate shall be determined — 

"(a) In the case of a résident, by deductlng from the value of the gross 
estate — 

"(1) Such amounts for funeral expenses, administration expenses, claims 
against the estate, unpaid niortgages, losses Incurred durlng the settlement 
of the estate arising from Ares, storms, shipwreck or other casualty, and from 
theft, when such losses are not compensated for by Insurance or otherwise, 
support during the settlement of the estate of those dépendent upon the dé- 
cèdent, and snch other charges against the estate, as are allowed by the laws 
of the iurlsdictlon, whether within or without the United States, under which 
the estate is being administered." 

The plaintiffs claimed that in assessing the amount of the tax, in 
order to ascertain the value of the net estate as provided by section 
203, there should be deducted from the value of the estate the col- 
latéral inheritance tax due, and subsequently paid, to the common- 
wealth under the Pennsylvania Act of May 6, 1887 (P. L. 79), amount- 
ing to $39,450.92. This déduction not being allowed, the entire amount 
of the tax assessed was paid under protest as to the sum of $2,331.56; 
that being the différence between the amount assessed and paid and the 
amount which would bave been assessed and paid if plaintiffs' claim 
had been allovced. The plaintiffs complied with the requirements of 
the revenue laws in relation to claim to the Commissioner for refund, 
and, the claim having been rejected, brought this suit within the stat- 
utory period after rejection of the claim for the recovery of the said 
sum of $2,331.56, with interest from November 1, 1917, the date of 
payment. 

There is no ambiguity in the language of the act of Congress. It 
imposes the tax "upon the transfer of the net estate" of the décèdent. 
It provides that the value of the net estate shall be determined by de- 
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ducting, from the value of the gross estate "administration expenses," 
"daims against the estate" and "such other charges against the estate, 
as are allowed by the laws of the jurisdiction, * * * under which 
the estate is being administered." If, in determining the value of the 
net estate upon the transfer of which the tax is laid, the 5 per cent*.. 
collatéral inheritance tax is a tax or charge upon the estate of the dé- 
cèdent and included within any of the above items of déduction, the 
collection of the amount in suit was unwarranted. If the collatéral in- 
heritance tax is in fact a tax against the legatee upon the privilège of 
receiving the transfer of the legacy passing from the décèdent at his 
death, and not within the items of déduction, its collection was law- 
ful. 

Section 1 of the Collatéral Inheritance Tax Act (Purdon's Dig. 
[13th Ed.] p. 603) provides that: 

"AU estâtes, * * * passing from any person, who may die seised or 
possessed of sucli estâtes," to collaterals "slmll be * ♦ * subject to a 
tax of flve dollars on every hundred dollars of the clear value of such estate 
or estâtes, * * * to be paid to the use of the commonwealth. AU own- 
ers of such estâtes, and ail executors and administrators and their suretles, 
shall only be discharged from liablllty for the amount of such taxes or du- 
ties, * * * by having paid the same over. * ♦ * No estate which 
may be valued at a less sum than two hundred and flfty dollars shall be 
subject to the duty or tax." 

Section 3 provides that in the case of reversionary interests: 

"The tax * * * shall not be payable, nor interest begin to run thereon, 
until the person * ♦ * Hable for the same shall corne into actual pos- 
session * * * by the termlnation of the estâtes for life or years, and 
the tax shall be assessed upon the value of the estate at the tlme the right 
of possession accrues to the owner: * * * Provided, that the owner shall 
hâve the rlght to pay the tax at any time prior to his coming Into posses- 
sion and, in such cases, the tax shall be assessed on the value of the estate 
at the time of the payment of the tax, after deducting the value of the llfe 
estate or estâtes for years: And provided further, that the tax "on real 
estate shall remain a lien on the real estate on which the same is chargeable 
until paid. And the owner of any Personal estate shall make a full return 
of the same to the register of wiUs of the proper county, within one year 
from the death of the décèdent, and within that time enter into seeurity 
for the payment of the tax, to the satisfaction of such register ; and in case 
of failure so to do, the tax shall be immediately payable and coUéctlble." 

Section 5 provides: 

"The exécuter, or admlnistrator, or other trustée, paying any legacy or 
share in the distribution of any estate, subject to the collatéral inheritance 
tax, shall deduct therefrom at the rate of five dollars in every hundred dol- 
lars, upon the whole legacy or sum paid ; or if not money, lie shall demand 
payment of a sum to be eomputed at the same rate, upon the appraised value 
thereof, for the use of the commonwealth ; and no exécuter or admlnistrator 
shall be compelled to pay or deliver any spécifie legacy or article to be dis- 
trihuted, subject to tax, except on the payment into his hands of a sum 
eomputed on its value as aforesaid ; and in case of neglect or refusai on the 
part of said legatee to pay the same, such spécifie legacy or article, or so much 
thereof as shall be necessary, shall be sold by such exécuter or admlnistra- 
tor at public sale, after notice to such legatee, and the balance that may b& 
left in the hands of the exécuter or admlnistrator shall be distributed, as 
is or may be direoted by law ; and every sum of money retained by any 
exécuter or admlnistrator, or paid into lus hands on aceount of any legacy 
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or dlstributive sliare, for the use of the commonwealth, gliall be pald by 
him without delay." 

Section 9 provides : 

"It shall be the duty of any exeoutor or administrator, on the payment 
of collatéral inherltauce tax, to taUe duplicate receipts from the register, 
one of whic'h shall be forwarded forthwlth to the auditor gênerai, whose ' 
duty it shall be to charge the register receiving the money with the amount, 
and seal with the seal of his office, and countersign the receipt and transmit 
it to the exeeutor or administrator, wliereupon it shall be a proper voucher in 
the settlement of the estute." 

Section 11 provides: 

"Whenever debts shall be proven agninst the estate of a décèdent, after 
distribution of legacles from which tlie collatéral inheritance tax has been 
deducted, in compliance with this act, and the legatee Is required to refund 
any portion of a legacy, a proportion of the sald tax shall be repaid to him 
by the exeeutor or administrator, if the said tax has not l>een paid Into the 
State or county treasury, or by the county treasurer, if it has been so pald." 

The nature of collatéral inheritance taxes has been the subject of 
numerous décisions and the nature of succession and legacy taxes was 
very aniply discussed by Mr. Justice White in Knowlton v. Moore, 
178 U. S. 41, 20 Sup. Ct. 747, 44 L. Ed. 969, and he cites with approv- 
al the case of United States v. Perkins, 163 U. S. 625, 16 Sup. Ct. 
1073, 41 L. Ed. 287: 

"The question was whether property bequeathed to the TJnlted States could 
be lawfully Included in a succession tax. It was decided that it could be. 
In the opinion, dellvered by >Ir. .Justice Brown, it was said (163 U. S. 628 116 
Sup. Ct. 1075, 41 L. Ed. 287]); 'The tax Is not upon the property in the oc-- 
dinary sensé of the terni, but upon the riglit to dispose of it, and it is not 
until it has yielded its contribution to the state that it beeomes the property 
of the legatee. * * « We thinlî that it follows from this that the act in 
question Is not open to the objection that it is an attempt to tax the property 
of the United States, slnce the tax is upon the legacy before it reaches the 
hands of the government. The legacy beeomes the property of the United 
States only after it has sufCered a diminution to tlie amount of the tax, and 
it is only upon this condition that the Législature assents to a bequest of it.' " 

In Howell's Estate, 147 Pa. 164, 23 Atl. 403, the question was 
whether the exeeutor was liable to pay the tax where seven legacies 
of $200 each were bequeathed, respectively, to seven charitable insti- 
tutions. This brought squarely before the court the question whether 
the exemption of estâtes of less than $250 in value applied to the es- 
tate of the décèdent or the estate of the legatee. If the tax had been 
laid upon the privilège of the legatee to the transfer of the estate pass- 
ing, it would no doubt hâve been held that the exemption applied to 
each legacy. Judge Hanna, who wrote the opinion for the orphans' 
court, said: 

"What, then, is intended by the use of the phrase 'ail estâtes'? It is 
strongly urged that it is meant legacies, and of course both pecuniary and 
spécifie, with annulties, and dlstributive shares in case of intestacy, and 
if they be less thau $250 they are exempt from the tax. But such has uever 
been our understanding of the meanlng of the act, and Is contrary to the un- 
disputed Interprétation and uuiform practice of this court siuce the passage 
of the act of 1826, now more than 05 years. When the Législature said 'ail 
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estâtes' shall be liable, It meant tliat which a person shall die selsed or pos- 
sessed of, and shall leave either by will or through intestacy to be adiiiin- 
istered according to the laws of the commonwealth ; in other words, hia 
property real or Personal. Thls, we think, is clear, from an examlnation olf 
ail the statutes passed upon the subject. The act of 1887, wlileh is morely 
a compilation of the prior acts, and declaratory of the law as found therein, 
as well as in décisions of the Suprême Court, and in eiïect intended to pro- 
vide for the better collection of the tax, as shown by our Brother Penrose 
in Del Busto's Estate, 45 Légal Intell. 474, indicates throughout, by the word 
'estate,' that the property of the décèdent was contemplated, and not the 
interest tliercin of the legatee or distributee." 

The exceptions were dismissed and the decree affirmed per curiam 
by the Suprême Court. 

In Finnen's Estate, 196 Pa. 72, 46 Atl. 269, where the testator left 
real and personal property amounting to about $50,000, most of which 
was bequeathed to certain charities, the collatéral inheritance ap- 
praisers assessed a tax against the charitable bequests. The executors 
appealed from the appraisement and the orphans' court dismissed the 
appeal. The decree of the orphans' court was affirmed by the Su- 
prême Court, and in the opinion of Mr. Chief Justice Green, it was 
held: 

"That which the legntee gets and keeps is the aggregate sum bequeathed, 
less the amount of the tax. The tax must be retained by the person wlio 
lias the decedent's property in charge. It is therefore not a tax upon the 
property or nioney be<iueatbed, but a diminution of the amount that other- 
vvise would pass under the will or other conveyance, and hence that which 
the legatee really recelves is not taxed at ail. It is that which is left after 
the tax lias been taken off. It is only Imposed once, and that is before the 
legacy bas reached the legatee and before it has become his property." 

In Strode v. Commonwealth, 52 Pa. 181, Woodward, C. J., deliver- 
ing the opinion of the court, said: 

"The law takes every decedent's estate into c:ustody, and administers it 
for the beneflt of creditors, legatees, devisees and heirs, and delivers the 
residue that remains after discharging ail obligations, to the distributees 
entitled to receive it. * * * Now this 5 per cent, tax is one of the con- 
ditions of administration, and to deny the right of the state to impose il. 
is to deny the right of the state to regulate the administration of decedent's 
goods. * * * The act opérâtes on the residue of the estate after paying 
debts and charges, and, theoretically, that residue is always a balance in 
money." 

And in Jackson v. Myers, 257 Pa. 104, 101 Atl. 341, L. R. A. 1917F, 
821, Mr. Justice Mestrezat, citing Strode v. Commonwealth, Finnen's 
Estate, and Orcutt's Appeal, 97 Pa. 179, took the position outlined 
in the syllabus that — 

"The collatéral inheritance tax Is not levied upon an inheritance or legacy 
but upon the estate of the décèdent ; what passes to the heir or devisee, and 
to which he acquires title, is the portion of the estate remaining after the 
payment and satisfaction of the collatéral inheritance tax." 

The case came before the court upon the construction of an agree- 
ment by the guardian of certain minors to sell ail the right, title, and 
interest of the minors in the estate of George W. Jackson, deceased, 
for the sum of $40,000 in cash, without any déduction whatever, and 
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it was held that what should be sold under the agreement was the in- 
terest of the minors after payment of the collatéral inheritance tax. 
The learned Justice said: 

"The fallure of the learned court to observe tho distinction, clearly pointed 
eut in the autliorities above cited, between a lien ou the estate of the dé- 
cèdent and on the interest of the defondant's wards in that estate, led it to 
the erroneous conclusion that the tax was a lien within the nieanlng of the 
contract of sale which the défendant was required to discharge. The estate 
of George W. Jackson, deceased, did not pass to the collatéral hoirs until 
the tax was i)aid. If Jackson's représentative dellvered the Personal estate 
to the bcneficiaries before the payment of the tax, the statute unmistakably 
tixed him for it. If the heirs took possession of the real estate, the tax be- 
ing unpaid, it was subject to the statutory lien ; but the residue, after payment 
of the lien, was discharged from the payment of the tax, and their title was 
only to that part of the estate 'which is left after the tax lias been taken off.' 
In selling their right, title, and interest in and to the estate of the décèdent, 
the defondant's wards could sell only the part of the estate left after the 
payment of the tax. It was that title which they were required to make 
good, marketable, and such as would be Insured by a reputable trust Com- 
pany. If there were no incumbrances against it, the plaintiffis eould not 
complain. The lien reported by the trust company was against Jackson's 
estate and not against the part of his estate to which the heirs succeeded." 

It appears to be the settled lavv of Pennsylvania, therefore, that the 
collatéral inheritance tax is payable out of the estate of the décèdent, 
that its amount is based upon the clear value of the estate passing from 
the décèdent to collaterals whether mediately or immediately, and 
that it is not déductible from the estate of the collatéral beneficiary as 
such, and therefore paid by the collatéral legatee or devisee, but that 
the latter receives only what remains after the estate has been dimin- 
ished by the tax being paid by the executor or administrator, or after 
the owner has discharged the liability for the tax in case of a rever- 
sionary interest. 

Under the décisions, it is déductible either as an administration ex- 
pansé, or as a claim against the estate, or, if the right of the executors 
to deduct it before payment of the fédéral tax were doubtful under 
thèse items, the déductions allowed under the law as "such other charg- 
es against the estate as are allowed by the laws of the jurisdiction un- 
der which the estate is being administered" broadly and entirely in- 
clude it. 

Judgment for the plaintifiEs for $2,331.56, with interest from No- 
vember 1, 1917. 
257 F.— 52 
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NORTHERN lOWA GAS & ELECn^RTC CO. v. INCORPORATED TOWN OF 

Lma-:RNE, lOWA. 

(District Court, N. D. lowa, C. D. May 20, 1019.) 

No. 28. 

CONTEACTS <©=>10i4) — MUTUALITY 01' OBLIGATION — CONTKACT TO FURNISH ELEC- 
TRIC OURRENT. 

A contract by whloh an electric Company agreed for a terni of 20 years 
to furnisli to a town, throush a transmission liiie to be bullt hy tlie town 
and connected witli tlie conipany's Une, "ail the electricity and current 
that shall be desired by the town or by Its patrons along Its transmission 
Une," to be paid for by nieter measurement, but by which the town as- 
suraed no obligation to purcha.se any detinlte quautlty of electricity, helô, 
vold for lack of mutuality. 

In Equity. Suit by the Northern lowa Gas & Electric Company 
against the Incorporated Town of Luverne, lowa. On motion for 
preliminary injunction. Granted. 

Price & Burnquist, of Ft. Dodge, lowa, for plaintifï. 
Grimm, Wheeler, ElHott & Jay, of Cedar Rapids, lowa, for de- 
fendant. 

REED, District Jtidge. The plaintiff, Northern lowa Gas & Electric 
Company, a corporation of West Virginia, engaged in the manufac- 
ture, sale, transmission, and distribution of electric current in the town 
of Humholdt, in this state and district, for light, beat, and power, 
and other lawful purposes, both at wholesale and retail, brings this 
suit to enjoin and temporarily and permanently restrain the défendant 
town of Luverne, a municipal corporation of lowa, situated in Kossuth 
county, that state, from Connecting its Une and equipment for the 
transmission and distribution of electric current from plaintiff's plant 
in Humboldt to said town of Luverne, for light, beat, and power pur- 
poses. 

The pétition allèges that on September 3, 1915, the plaintiff and de- 
fendant entered into a written contract, whereby the défendant claims 
that plaintiff agreed to furnish during a period of 20 years from and 
after the Ist day of October, 1915, ail electric current and power 
that the défendant shall désire for lighting and power purposes by 
the town or by its patrons along its transmission line for lighting, 
heating, and power purposes, and at the close of said 20-year period 
the défendant may at its option renew the contract for another 20 
years, which said contract, so far as deemed material, is as f ollows : 

"The Company agrées to furnish the town during a period of 20 years 
from and after the Ist day of October, 1915, ail electricity and current that 
shall be desired by the town or by its patrons along its transmission line 
(whether within or without the town as hereinafter described) for Ughting 
purposes or for power purposes or for other lawful use. At the close of 
said 20-year period, the town may at its own option renew this contract for 
another like period of 20 years. 

"The Company, its successors or assigns, représenta that it can and will 
furnish such current and electricity for twenty hours during each day of 

<g=>For other cases see same topic & KEY-NUMBEH in ail Key-Numbered Digests & Indexes 
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the whole said period of service, that its service will be of flrst-class quality 
and ample in amount to answer the needs of tlie town and its said patrons; 
tliat tlie Company will at ail times lieep abreast witii the best approved 
practices and customs of the liour ; and tliat it will so provide, regulate, and 
supply said service as to make it a flrst-class A No. 1 merchantable service 
in every respect — it being understood that it is tbe intention of the town to 
distribute and supply sucli electricity to ail patrons wlio may be induced to 
take it and who are within a reasonable distance of the town or transmission 
Une belonging to the town as liereinafter spoken of ; the intention furUier 
being that the town may install a transformer along said transmission Une 
at such place or places as the town may désire, from which it may run its 
secondary and supply Unes to patrons. * * * 

"The town agrées to pay the company, thelr successors or assigns, at Hum- 
boldt, lowa, for tlie electricity so furnished .3% cents per kilowatt hour. 
This money shall be paid in monthly installments on tlie lOth of the month 
following the furnisliing of the electricity by the company. The amount of 
electricity so furnished shall be recorded by a meter installed by the town 
on the low tension side of eacli high tension reformer which may be installed 
on the Une. Such meter shall be made and kept as accurate as possible, and 
either party may hâve the right at any tlme to test said meter in the prbs- 
ence of a représentative of the other i)arty, and shoiild such test disclose the 
fact that the meter is not accurate for practical use, it may be repaired, 
calibrated, and niade accurate at tlie expense of the party who desires this 
to be done. 

"Such electricity shall be known as alternating 60-cycle current, and it 
shall be conveyed from the power liouse of the company in Humboldt, lowa, 
to the distributing station of the town of Luverne, lowa, by the transmission 
conductors. The company, their successors or assigns, will build and main- 
tain such transmission Une from its power bouse to some convenient point 
on the north Une of the incorixirated town of Ilumboldt, lowa, where the 
connection shall be made witli the Une owned by the town of Liverniore ; the 
town shall build and maintain such transmission Une from Connecting point 
in the town of Livermore, lowa. Such transmission Une from the Connect- 
ing point in the town of Livermore, lowa, and the right of way thereon, with 
ail rights therein (except lierein expressly provided) shall be deemed to be- 
long to the town. 

"In order that the town may bave sufflcient territory within which to se- 
cure patrons, it is further agreed that tlie company, its successors or as- 
signs, will not furnish clectrical power or service of any Icind to any person 
or place within flve miles of any transformer or distributing station which 
the town may désire to install along said transmission Une at any time. 
The transmission Une, together witli ail meters, transformers, apparatus, ma- 
chinery, and material used or installed by eitlier party, shall be of substan- 
tial, tîrst-class quality. 

"It is further understood that the town is about to expend approximately 
$11,000 in order to secure electric lights and power for its use and for the 
use of its citizens and patrons, and that it does and must rely upon the com- 
pany, their successors and assigns, under the ternis of this contract, to pro- 
vide such electricity: and the company therefore agrées that it will furnish 
the town a good and sufBcient bond in the suni of $5,000, upon which the 
company and a solvent surety company shall at ail times be liable, conditioned 
for the faithful performance of this contract, and for the payment of any 
damages, stipulated or otlierwise, which the town may suffer by yeason of a 
breach in whole or in part of any of tbe conditions of this agreement, the 
said sureties to be approved by the town. It is understood that such bond 
shall be for one year at a time, but it is specifically agreed that it shall be 
renewed each year 30 days before the expiration of the bond for the pre- 
ceding year, so that the town may know at least 30 days in advance, that it 
shall be protected by sufflcient sureties." 

Signed by the respective parties. 

It is alleged by the plaintiiif that, in addition to the wholesale con- 
tract by it with the town of L,uverne and some nine otlier towns, sit- 
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uated in the Northern district of lowa, that it is also engaged as a 
public utility corporation in furnishing electric light and power to 
certain other mimicipalities in northern lowa in which it holds fran- 
chises and carries on the entire business of distributing, selling, and 
furnishing electricity at retail; that it opérâtes such franchises in 
the towns of Humboldt, Thor, Rutland, Eagle Grove, Clarion, and 
Goldfield ; that the current and power generated for sale in such 
municipalities, as well as the power generated for sale at wholesale 
to the défendant town and nine other towns, known and designated 
as "high line towns," is generated at the central water power plant 
at Humboldt, lowa, augmented by the steam plant at Eagle Grove, 
lowa, both operated as a single generating unit; that at the time of 
the exécution of the said contract with the défendant the rates speci- 
fied therein were, through mistake and error, made too low, and that 
by reason thereof the plaintiff company bas been compelled during the 
existence of the said contract to furnish, and bas furnished, electricity 
to the said town at a rate which was too low to render a fair and 
adéquate return to it for the service rendered, and that such was the 
case prior to the abnormal conditions brought about as a resuit of 
our récent war with the German Empire; that by reason of the ab- 
normal conditions brought about by the war the said rate, which never 
was compensatory, bas become confiscatory, and is wholly inadéquate, 
and compels this plaintifï to furnish service to the said défendant for 
less than the cost of producing the same. 

It is further alleged that plaintiff and défendant entered into an 
agreement in the month of December, 1918, by the terms of which 
it was agreed between the plaintiff and défendant, represented by one 
Dillon and certain attorneys for the town, that the rates specified in 
said contract should be increased to five cents per kilowatt hour for 
six months, and during such time thereafter as the abnormal condi- 
tions brought about by the war made such rate necessary ; that plain- 
tiff relied upon the agreement so made and believed the promise then 
made that the increase in rates would be paid, but that the défendant 
town bas repudiated said agreement, and bas at ail times refused to 
abide by the terms thereof or to pay such increased rate; that there- 
after the plaintiff disconnected the lines of said town of Euverne from 
its high-tension wire and notified said town that it would no longer 
continue to furnish service to it under the terms specified in said 
original contract, nor would it longer be bound by the terms of said 
contract, for the reason that the said contract was void for lack of 
mutuality ; but that on each occasion, after having been disconnected 
from the said high-tension line, the défendant town bas, without the 
knowledge, authority, or consent of this plaintiff, connected its dis- 
tributing System with the said line of the plaintiff, and has continyed 
to take current therefrom without the consent and over the objection 
of this plaintiff; and on or about the 19th day of February, 1919, th'j 
plaintiff caused a written notice to be mailed to the mayor and city 
council of said town, again notifying them of its purpose to discon- 
tinue furnishing electricity to the said town under said contract by 
reason of its being void ; that the défendant town, notwithstanding 
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such notice and ail of the acts and things done hy plaintiff in its en- 
deavor to terminale service to said town, is continuing to take from 
the lines of this plaintiff current for its use and the use of the citi- 
zens and résidents of said town, and unless restrained will continue 
to take said current from this plaintiff's lines without making just 
and reasonable compensation therefor; that plaintiff has no plain, 
speedy, or adéquate remedy at law. 

The plaintiff therefore asks that défendant be restrained and en- 
joined from in any wise Connecting its lines with the line and System 
of the plaintiff for transmitting the electric current so produced by 
the plaintiff, and for gênerai équitable relief. A time was thereupon 
set for the hearing of the application for a temporary injunction, of 
which due notice was given, and the parties hâve taken and sub- 
mitted preliminary proofs, which are on file with the clerk. 

The main contention of the plaintiff upon die hearing is (1) that the 
contract of September 3, 1915, is void for want of mutuality, and (2) 
that because of the alleged error in said contract as originally made, 
and the abnormal conditions caused by the war, the plaintiff is no 
longer bound by said contract ; while the défendant contends that the 
contract is based upon a sufficient considération, and therefore bind- 
ing upon each of the parties and valid, dénies the alleged agreement 
to increase the contract rate to five cents per kilowatt hour, and other 
allégations of the bill, and asks that the bill be dismissed. 

The rule for determining when a contract of this class is mutually 
binding upon each of the parties thereto was considered and deter- 
mined by the Circuit Court of Appeals for this circuit in Cold Blast 
Transportation Co. v. Kansas City Boit & Nut Co., 114 Fed. 77, 52 
C. C. A. 25, 57 L. R. A. 696. In this case it is said: 

"The niles applicable to contracts of this flass may be thus briefly stated : 
A contract for the future delivery of Personal property is void, for want 
of considération and mutuality, if the quantity to be delivered is conditioned 
by the will, wish, or want of one of the parties ; but it may be sustained if 
the quantity is ascertainable otherwise with reasonable certainty. An ao- 
cepted offer to furnish or deliver such articles of personal property as shall 
be needed, required, or consumed by the established business of the accepter 
during a limited time is binding, and may be enforced, because it contains 
the implied agreement of the accepter to purchase ail the articles that shall 
be required in conducting his business during this time from the party who 
malies the offer [citing the cases]. But an accepted offer to sell or deliver 
articles at speelfied priées during a limited time in sucli aniounts or quanti- 
fies as the acceptor may want or désire in his business, or without any stato- 
ment of the amount or quantity, is without considération and void, becatiso 
the acceptor is not bound to want, désire, or talve any of the articles men- 
tioned [citing the cases], Accepted ordej-s for goods under such void con- 
tracts constitute sales of the goods thus ordered at the priées nanied in 
the contracts, but they do not validate the agreements as to articles wliicli 
the one refuses to purchase, or tlio other refuses to sell or deliver, under tlie 
void contracts, lieeause neither party is bound to take or deliver any amount 
or quantity of thèse articles theretmder. * » » " 

This case is followed by the Circuit Court of Appeals in A. San- 
tealla & Co. v. Lange Co., 155 Fed. 719, 84 C. C. A. ,145. And see 
Drake v. Verse, 52 lowa, 417, 3 N. W. 465 ; Jordan v. Indianapolis 
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Water Co. (Ind. App.) 61 N. E. 12 ; ^ Fowler Utilities Co. v Gray, 
168 Ind. 1, 79 N. E. 897, 7 L. R. A. (N. S.) 726, 120 Am. St. Rep. 344, 
citing, among other cases, Cold Blast Transportation Co. v. Kansas 
City Boit & Nut Co., 114 Fed. 77, 52 C. C. A. 25, 57 L. R. A. 696. 

The case of Conley Caméra Co. v. Multiscope & Film Co., 216 Fed. 
892, 133 C. C. A. 96, cited by défendant, in no wise conflicts with 
any of thèse citations. That case fuUy recognizes the rule held in 
Cold Blast Transportation Co. v. Kansas City Boit & Nut Co., above, 
and its citations, but distinguishes it from those upon the ground 
that the défendant Conley Caméra Company (plaintifF in errer) had 
purchased from the plaintiff Multiscope & Film Company (défendant 
in error) for the considération of $500 and an order for some $9,000 
worth of photographie woodenware and certain patents and rights to 
patents of the United States for improvements in panoramic caméras, 
and certain caméras manufactured under said patents, and certain 
tools, dies, and other goods and merchandise described in the agree- 
ment, and further agreed to sell to the plaintiff caméras manufac- 
tured by the défendant under said letters patent known as the "Al- 
Vista" panoramic film caméras, at the same price which the plain- 
tiff was then paying to the défendant for such caméras, subject, how- 
ever, to a pro rata advance in case of an advance in cost of ma- 
terials or labor over présent priées, irrespective of quantifies. The 
plaintiff alleged the full performance in ail respects of the contract 
on its part, and that défendant failed to furnish only a small portion 
of the caméras it had agreed to sell to the plaintiff, and finally refused 
to ship any more caméras to the plaintiff, though frequently requested 
to do so, alleged breaches of the contract on the part of the défend- 
ant to the plaintiff's damage, for which it asked and recovered judg- 
ment, from which the défendant Conley Caméra Company prosecuted 
a writ of error. Among the défenses alleged by the défendant was 
that the contract was void for lack of mutuality. Of this défense the 
Circuit Court of Appeals said : 

"In this case the plaintiff was necessarily compelled to buy ail the 'Al-Vista' 
caméras it needed to supply its customers from the défendant, as It alone,^ 
as the assignée and owner of ail tlie patents under which they could be 
made, could manufacture them. Therefore, by necessary implication, tiie con- 
tract compelled the plaintiff to purchase from the défendant ail tliese cam- 
éras which it required as long as the patents were alive. This is sutHcient 
[citing Cold Blast Transportation Co. v. Kansas City Boit & Nut Co. and 
other cases]" — thus clearly distinguishing the case from Cold Blast Trans- 
portation Co. V. Kansas City Boit & Nut Co. 

As the défendant under the contract in question never assumed any 
obligation on its part, nor agreed to purchase any definite amount 
of electricity for lighting or other purposes, the contract between the 
plaintiff and the défendant is lacking in mutuality, and. therefore void. 
Whether or not the alleged mistake in the contract fixing the rate at 
which the plaintiff was to furnish electric current to the défendant, 
or the increased cost of the current, because of the abnormal condi- 
tions arising out of the war, relieves the plaintiff from the contract, 

1 See 159 Ind. 337, 64 N. E. 080. 
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we need not consider, for, the contract being void, a breach thereof 
imposes no obligation upon either party. But see Railway Ce. v. 
Hoyt, 149 U. S. 2, 14, 13 Sup. Ct. 779, Z7 L. Ed. 625. 

Under the pleadings and preliminary proofs a temporary injunction 
will be granted as prayed by the plaintiff, upon the exécution by it of 
a bond in the pénal sum of $2,500, with sureties to be approved by 
the clerk, conditioned that it will indemnify the défendant against ail 
damages that it may sustain because of the issuance of the tem- 
porary injunction. The défendant may answer or otherwise plead to 
the pétition, if it shall be so advised, within 30 days from the tiling 
of this order, and the cause will then stand for further or final hear- 
ing. The défendant excepts to the order granting the temporary in- 
junction. 

It is ordered accordingly. 



SHEHAXE et al. v. SMITH et al. 

(District Court, N. D. Geoigia. March 29, 1919.) 

No. 40. 

Eemoval of Causes <S=35 — Rigiit op Removal — Nature of Suit — Probate 
Proceedings. 

A suit in a state court by adminlstrators for directions in the distribu- 
tion of the estate, authorized by Parlî's Ann. Civ. Code Ga. § 4597, is a 
part of or ancillary to the probate proceedlngs, and is not removable into 
a fédéral court. 

In Equity. Suit by James E. Shehane and others against Zadoc 
Smith and others. On motion to remand to state court. Motion 
granted. 

Erwin, Rucker & Erwin, Horace M. Holden, and Hamilton Mc- 
Whorter, ail of Athens, Ga., Sibley & McWhorter, of Lexington, Ga., 
W. M. Howard, of Augusta, Ga., and Paul Brown, of Lexington, 
Ga., for petitioners. 

E. F. Noël, of Lexington, Miss., and W. A. Slaton, of Washington, 
Ga., for défendants. 

NEWMAN, District Judge. This case is removed to this court 
from the state court — that is, the superior court of Oglethorpe coun- 
ty, Ga. — -and is now heard on a motion to remand. It is a bill filed 
by the administrators of the estate of James M. Smith, deceased, 
for directions in the disposition of the properties that hâve corne 
into their hands, and is a suit which the statute of Georgia authorizes 
(Park's Code Ga. § 4597), which statute is as foUows : 

"In a case of difflculty in construlng wllls, or distributing estâtes, in as- 
«ertaining tlie i>ersons entitled, or in determining under wliat law property 
should be dlvided, the représentative may asii the direction of the court, 
but not on imaginary difiiculties or from excessive caution." 

It is not even suggested that this bill was unnecessary, or that the 
questions upon which the administrators were in doubt were simply 

<®=»For ottier cases see same toplc &, KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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"imaginary" difficiilties, so it is a proper bill under this statute. It is 
a proceeding, therefore, incident to the administration of the estate of 
James M. Smith, and one which seems to be really a part of the pro- 
bate proceedings concerning the regular administration of the estate, 
certainly ancillary thereto. 

It is not such a suit as might be brought by one of the heirs at law 
to recover his share of the estate, which would probably be a suit 
inter partes and would be removable. The case presented hère is not 
one between the parties as to their respective interests at ail, or to 
hâve any rights they might hâve enforced. It is simply for direction 
and protection by the administrators. It is a matter of safety with 
them to hâve a décision of the court as to how the estate should be 
distributed. Is it a proceeding which can be removed to the United 
States District Court? 

In the récent case of Meadow v. Nash, 250 Fed. 911, removed to this 
court, where this same will was involved, in the opinion filed in that 
case I referred to the case of Farrell v. O'Brien, 199 U. S. 89, 25 Sup. 
Ct. 727, 50 L. Ed. 101, quoting simply the headnotes. I think a thor- 
ough examination of that case, while it was a case originally brought 
in the Circuit Court of the United States (now the District Court), fur- 
nishes a test of the right of proceeding in the United States courts to 
interfère with proceedings concerning the probate of a will in the 
State courts, and as I say in that case (page 912) : 

"In the reasoning of tlie court in the opinion by Mr. Justice White [now 
Chief Justice White], the whole matter is thoroughîy disoussed, and as the 
tacts of the case and the situation of the litigation were much more favorable 
to the rlsht of removal than in this case, it malces that décision, in iny opin- 
ion, absolutely controlling on the question hère," etc. 

In the opinion in Farrell v. O'Brien, supra, 199 U. S. at page 110, 
25 Sup. Ct. 733, 50 L. Ed. 101, Mr. Justice White says: 

"Let us, then, flrst deduce the principles establislied by the foregonig au- 
thorities as to tlie power of a court of the United States over the probate or 
revocation of the probate of a will. An analysis of the cases, in our opinion, 
clearly establishes the following: 

"First. That, as the authority to make wills is derived from the state, and 
the requirement of probate is but a régulation to make a will effective, mat- 
ters of pure probate, in the strict sensé of tlie words, are not wlthin the 
.iurisdiction of courts of the United States. 

"Second. That where a state law, statutory or customary, glves to the 
citlzens of the state, in an action or suit inter partes, the right to question at 
law the probate of a will or to assail probate in a suit in equity the courts 
of tlie United States in administering the rights of citizens of other states 
or aliens will enforce such remédies. 

"The only dispute possible under thèse propositions may arise from a 
différence of opinion as to the true signiflcance of the expression 'action or 
suit inter partes,' as employed In the second proposition. When that question 
is cleared up the propositions are so conclusively settled by the cases refer- 
red to that tliey are indisputable. Before coming to apply the proposition we 
must, therefore, accurately fix the meaning of the words action or suit inter 
partes. 

"The cited authorlties estalilish that the words referred to must relate only 
to independent controversles inter partes, and not to mère controversles 
which may arise on an application to probate a will because tlie state law 
provides for notice, or to disputes concerning the setting aside of a probate, 
when the remedy to set aside afforded by the state law is a mère continua- 
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tion of the probate proceedlng ; that is to say, merely a raethod of proceduro 
ancillary to the original probate, allowed by tlie state law for the purpose 
of giving to the probate its ultimate and final effect. We say the words 
'action or suit inter partes' must liave this significance, because, unless that 
be their import, it would follovv that a state may not allow any question to 
be raised concernlng the right to probate at the time of the application, or 
any such question thereafter to be made in an ancillary probate'proceeding 
witliout depriving itself of its concededly exclusive authority over the probate 
of wills. This may be readily illustrated. Thus, if a state law provides 
for any form of notice on an application to probate a will and authorlzes a 
contest before the admission of the writing to ])robate, then it would tollow, 
if the words suit or action of inter partes embraces such a contest, the i)roof 
of wills, if contested by a citizen of another state or alien, would be cogui- 
zable in the courts of the United States and hence not under the exclusive 
control of the state proliate court. x\gain, if a state authorlzed a will to be 
proved in coramon form, tbat is, without notice, and allowed a Kui)plenientary 
probate proceeding by which the probate in common form could be tested, 
then, again, if such a contest be a suit inter partes, it would also be of féd- 
éral cognizance." 

It will be noticed that the cottrt refers to proceedings which are 
merely ancillary to the probate proceedings allowed by the state law, 
which would seem to be considered matters in which this court bas 
no jurisdiction, and such is this case. It is a proceeding authorized 
by the state statutes, as I hâve stated, and is a proceeding only for the 
proper construction of the will, not a suit inter partes in any proper 
sensé at ail. I think this décision in Farrell v. O'Brien, when thor- 
oughly examined, will prove to be conclusive of the question hère. 
This does not seem to be a removable case for this reason. 

Another contention of counsel representing the motion to remand 
in this case is, under the statutes as they now stand (Judicial Code 
[Act March 3, 1911, c. 231] § 28, 36 Stat. 1094 [Comp. St. § 1010]), 
that the right to remove the case from the state court to this court 
could not exist because of the situation of the parties. This provi- 
sion of the statute is: 

"And when in any suit mentioned in this section tbere shall be a contro- 
versy which is wholly between citizens of différent states, and which can be 
fully deterinined as between theni, then either one or more of the défendants 
actually interested in such controversy may remove said suit into the District 
Court of the TJnited States for the projier district." 

It is the nonresident défendants who may remove the case when 
there exists a controversy which is separable. The fact that there is 
a défendant or défendants whose interests are the same as those of 
the parties removing the case, who is a citizen or who are citizens 
of the state where the suit is pending, would defeat the right of re- 
moval. The contention is that in this case certain parties, and es- 
pecially Edgar L. Smith, would be aligned, placing the parties in their 
proper positions in this case, on the same side as the removing de- 
fendants, and conseciuently no removal could properly be had. As 
more fully expressed in the brief of counsel on the motion to remand, 
the contention is as foUows: 

"If the case is removable as a wliole, diverse citizenship must exist as to 
the case as a whole. If a separable controversy alone is sought to be re- 
jnoved, the controversy must be really separal)le, and the requislte diversity 
must exist in that controversy. We say that there is no separable contro- 



826 257 FEDERAL REPORTER 

versy, and, if tliere were, the citizenslilp still would not be diverse, and that 
In the ease as a whole no arrangement of parties accordlng to real interest 
eould produce a diverse citizenship. As pointed out in tlie argument, tlie 
petitioners for removal hâve exactly the same Interest, and malie exactly 
the same contention, as do ail the other descendants of Robert Smith, Sr., 
the half-brother of testator. At least one of those others, ISdgar L. Smith, 
Is making an active and aggressive fight for that contention, and his Interest 
and contention is exactly the same as that of petitioners for removal. Any 
aj:rangement of parties according to real interest would place him, being a 
citizen of Georgia, on the same side of the controversy with petitioners, with 
Mrs. Shehane, a. citizen' of Georgia, on the other side. The court could not 
décide either for or against Mrs. Shehane, without deciding also against or 
for both the petitioners and Edgar Ij. Smith. And the same is true of every 
claimant vv-ho claims against Mrs. Shehane's right to the whole estate." 

I cite this contention of the parties seeking to remand this case 
without determining it, because I place the décision of the court on 
the ground that this procceding in the state court is a part of the 
probate proceedings or connected therewith and ancillary thereto in 
such a way as to make it really part of the same, and for that rea- 
son it is not a proceeding which can be removed into the United States 
court. A very interesting and pertinent case is Security Ce. v. Pratt 
(C. C.) 64 Fed. 405. 

There is nothing in the well-prepared brief of counsel for the re- 
moving parties which militâtes against what has been said above about 
the law controlling the right to remove hère. Counsel who argued 
the case for the removing parties seem, on the question of the right 
of this court to entertain the case at ail, to rely on the case of Water- 
man v. Canal-Louisiana Bank & Trust Ce, 215 U. S. 33, 30 Sup. Ct. 
10, 54 L,. Ed. 80, and several other cases cited in his brief. I do not 
think this case, or any of them, when thoroughly examined, conflict 
with what was decided in Farrell v. O'Brien, supra, as to what class 
of cases concerning or growing out of probate proceedings this court 
would hâve jurisdiction. 

Whatever may be true as to the cases previously decided, a récent 
décision by the Suprême Court, which has come to my attention since 
I hâve had this case under investigation (Sutton v. English, 246 U. 
S. 199, 38 Sup. Ct. 254, 62 L. Ed. 664), is, I think, determinative of 
the matter. In the opinion in this case, by Mr. Justice Pitney, the 
f ollowing occurs : 

"By a séries of décisions in this court it has been established that since it 
does not pertain to the gênerai jurisdiction of a court of equity to set aside 
a will or the probate thereof, or to admlnister upon the estâtes of decedents 
in rem, matters of this character are not within the ordinary equity juris- 
diction of the fédéral courts; that as the authority to make wills is derived 
from the states, and the requirement of probate is but a régulation to make 
a will efEective, mattera of strict probate, are not within the jurisdiction of 
. courts of the United States ; that where a state, by statute or custom, gives 
to parties interested the right to bring an action or suit inter partes, either at 
law or in equity, to annul a will or to set aside the probate, the courts of 
the United States, where diverslty of citizenship and a sufficient amount in 
controversy appear, can enforce tlie same remedy, but that this relates only 
to independent suits, and not to procédure merely incideutal or ancillary 
to the probate; and, further, that questions relaling to the interests of heirs, 
devisees, or legatees, or trusts afCccting such interests, wliich may l)e deter- 
mined witliout interfering with probate or assuming gênerai admiinstration, 
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are witbin the juri.sdiction of the fédéral courts wliere diversity of cltizen- 
ship exists and the requisite amount is in controversv. Broderick's Will, 21 
Wall. [TJ. S.] 503, 509, 512 [22 L. Ed. 509] ; Bllls v. Davis, 109 U. S. 485, 494, 
et seq. [3 Sup. Ct. ,327, 27 L. P^d. 1006] ; Farrell v. O'Brien, 199 U. S. S9, 110 
[25 Sup. Ct. 727, 50 Jj. Ed. 101] ; Waternian v. Canal-Louislana Bank Co., 215 
U. S. 33, 43 [30 Sup. Ct. 10, 54 L. Ed. 80]." 

The proceeding in the state court which is sought to be removed 
hère certainly must be considered a suit supplemental or ancillary to 
the probate proceeding, and if it be such this authority is controlhng 
on the question, without considering former décisions of the Suprême 
Court. 

There is another matter which probably needs mention in connec- 
tion with the disposition of this case. That is the order of the judge 
of the superior court removing the case to this court, which is as 
f ollows : 

"Now tlierefore, said pétition and bond are hereby accepted, and it is here- 
by ordered and adjudged tbat this cause be and It is hereby removed to 
the United States District Court of the Northern District of the Eastern 
Division of Georgia, and the clerk is hereby directed to make up the record 
in said cause for transmission to said court forthwith. Said reuioval re- 
lates to and affects only the four above-named nonresident défendants, this 
court retaining jurisdiction as to the other défendants." 

It is well understood, of course, that a case is removed as a whole, 
even though it is removed on the ground of a separable controversy. 
What effect should be given to this order of Judge Hodges I am not 
prepared to détermine, except to say that, inasmuch as the case is 
controlled, in my opinion, by what has already been .said, it is unnec- 
essary to pass upon the character and eiïect of this order. 

The case will be remanded to the state court from which it was re- 
moved. 



BOYKIN, Sol. Gen., ex rel. JOHNSON et al. v. MORRIS FERTILIZER CO. 

et al. 

(District Court, N. D. Georgia. April 24, 1919.) 

No. 127. 

1. Rbmoval of Causes (§=^48 — Grounds or Removal— Separable Contro- 

versy. 

Wbere two parties were made joint défendants In a suit In a state 
court for violation of a contract in which they joined aud of an order of 
court, there is no separable controversy which will support a removal of 
the cause by one défendant. 

2. Removal of Causes <S=102 — Grounds fok Remand — Doubtful Jurisdic- 

tion. 

Where tiie jurisdiction of the fédéral court of a cause removed is 
doubtful, whlle the jurisdiction of the state court is unquestionable, the 
proper course is to remand the case. 

In Equity. Suit by John A. Boykin, Solicitor General of the State 
of Georgia, on relation of Linton Johnson and others, against the 
Morris Fertilizer Company and the Armour Fertilizer Works. On 
motion to remand to state court. Motion granted. 

©ssFor otlier cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & iudesos 
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C. T., L. C. & J. H. Hopkins and R. R. Arnold, ail of Atlanta^ 
Ga., for relators. 

McDaniel & Black and Anderson, Rountree & Crenshaw, ail of 
Atlanta, Ga., for Armour Fertilizer Co. 

NEWMAN, District Judge. This is a case removed to this court 
by the Armour Fertilizer Works, a citizen of the state of New Jersey, 
on the ground of a separable controversy between it and the petitioner, 
John A. Boykin, who represents himself as acting for and on behalf 
of the State of Georgia, and it is now heard on a motion to remand 
on the grounds, first, that it is not a suit between citizens of différent 
States ; second, that there is no separable controversy between the 
plaintiff and the Armour Fertilizer Works ; and, third, that the case 
is not removable, because it is a proceeding to abate a public nuisance 
in the name of the state of Georgia, through the solicitor gênerai, rep- 
resenting the state. 

[1] The proceeding which is in question hère commenced originally 
against the Morris Fertilizer Company, a citizen of the state of 
Georgia, and the Armour Fertilizer Works got into the proceeding 
by having a subpœna duces tecum served upon it, failing to answer 
that, and having a rule for contempt filed against it. Pending the 
proceeding against the Armour Fertilizer Works for contempt for 
failing to answer the subpœna duces tecum to produce certain books 
and papers called for in this case against the Morris Fertilizer Com- 
pany, a contract was entered into February 12, 1918, which is as 
foUows: 

"It is agreed between tlie plaintiff and tlie relators In the above-stated 
case and Morris Fertilizer Company, défendant in said case, and Armour Fer- 
tilizer Works, as foUows: 

"1. The présent status of the above-stated cause shall be maintained with- 
out either side taking any further steps tlierein until xXpril 15, 1918, at which 
tinie tlie fertilizer jilants in Fulton county of the Morris Fertilizer Company 
and Armour Fertilizer Works shall be shut down, and thereupon the order 
lieretofore granted upon the contempt proceedlngs relating to the production 
of certain books and papers, with the approval of the court, shall be re- 
voked, and such contempt proceedings, as well as the contempt proceedings 
which hâve becn recently brouglit, seelîing to hold the défendant in contempt 
for the violation of the restraining order, shall be dismissed. 

"2. Âfter said date the Morris Fertilizer Company and Armour Fertilizer 
Works may, if they see fit, take such steps as in their judgment wlU permit 
the opération of both of said plants without being a nuisance. PlaintlfC and 
relators hâve no concern with what steps, if any, such compauies may take 
to accomplish said ends. 

"3. Said plants shall not again be operated tmless they can be operated 
without violating the restraining order of force in the above case, and if 
both of said plants, at the same time, or either separately, cannot be made 
to so operate, then such plants shall be immediately shut down and sliall 
remain closed. 

"4. The défendant will pay the relators' attorney's fées, not to exceed two 
thousand ($2,000.00) dollars, and actual expenses and costs of tlie above- 
stated litigatlon to date, not to exceed two hundred and flfty (.$250.()()) 
dollars. 

"5. Nothing herein shall be construed as an admission that either of saîd 
plants as now operated is a nuisance. 

"6. This agreement is not to be binding until duly executed by the défend- 
ant and Armour Fertilizer Works tlirough their several duly and propei'ly 
authorized agents." 
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Upon this contract being présentée! to the court, the Honorable 
George L. Bell, judge of the superior court of Fulton county, made an 
order as f ollows : 

"UiJon cousldering tlie foregoing pétition and the exhibit thereto, it is 
ordered by the court that said pétition and the written agreenient attached 
tliereto be filed, and made a part of the record in this cause, and entered 
on the minutes of the court." 

Nothing further of importance occurred in this case, apparently, 
until February, 1919, when a pétition for an attachment for contempt 
was filed, called "Amendment and Rule Nisi for Contempt." This is 
entitled in the case: "The State of Georgia, upon the Relation of 
John A. Boykin, Solicitor General, v. Morris Fertilizer Co." It then 
sets out the pétition for the rule nisi for contempt, the fact of the 
opération of the plants by the Morris Fertilizer Company and the Ar- 
mour Fertilizer Works, the contract which is shown above, and then 
allèges that the Armour Fertilizer Works, by virtue of the contract 
and its participation in the order of the court, became a party to this 
cause and subject to the jurisdiction of the court, and had entered into 
a joint and several agreement, as stated, that the two plants should 
be shut down and neither operated unless they could do so without 
violating sections 4457 and 5329 of the Code of Georgia. It is then 
alleged in the pétition for contempt that for a considérable time after 
the date of the contract both of said plants were shut down, and 
work of some character not known to petitioner and relators was 
donc, or reported to be done, at each of the plants, and as a resuit 
either of this work or of other causes unknown to petitioner and re- 
lators, said plants, when they resumed opération, did not, for a consid- 
érable time, so far as petitioners are aware, constitute a nuisance, vio- 
late either of the sections of the Code named in the order, or otherwise 
émit offensive and injurions gases, odors, or fumes complained of in 
the original pétition. It is then alleged that for the past several 
months they bave been emitting the same type and character of gases, 
odors, and vapors that were complained of in the original pétition, 
and to the same extent and affecting the same property, property in- 
terests, homes of relators, etc. 

This pétition then prays for an order making the Armour Fertiliz- 
er Works a party défendant, and that they show cause on February 
llth, why they, as well as the Morris Fertilizer Company, should not 
be attached for contempt. The Armour Fertilizer Works got into 
this litigation in a peculiar way, as shown. They seem to hâve been 
served with a subpœna duces tecum, according to the pleadings, and, 
failing to answer that, were attached for contempt. Then, being en- 
gaged in the same character of business as the Morris Fertilizer Com- 
pany, and, according to the record, about to be proceeded against as 
being guilty of the same character of nuisance as the Morris Fer- 
tilizer Company (that is, the émission from their works of noxious 
gases and odors claimed to constitute a nuisance), they executed this 
contract. 

Thus the way the Armour Fertilizer Works came to be a party to 
this proceeding, if at ail, is certainly novel and peculiar. They were 
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never served in the case, apparently, and there was never any order 
by the court, so far as I can see in the record, making them a party 
défendant in the case, and no pleadings against them until the prés- 
ent proceeding for contempt, and it seems to me to be at least ex- 
ceedingly doubtful whether the Armour Fertilizer Works bas ever 
become legally and effectually a party to this proceeding. If so, it 
appears to be certain that they became a party by reâson of voluntarily 
entering into the contract which they did, and which was filed as a 
part of the record in the case. Whether this contract had that effect 
or not I need not détermine, as that should be decided by the state 
court. 

But, whatever may be true about that, the proceeding which is now 
pending, and was pending when this removal was had, after setting 
out what had transpired in the case against the Morris FertiUzer 
Company, allèges that, at the time the original pétition was filed against 
the Morris Fertilizer Company, the Armour Fertilizer Works was 
engaged in the manufacture and sale of fertilizers, was operating a 
plant largely similar to that of the Morris Fertilizer Company and 
but a short distance theref rom ; that the plant of the Armour Ferti- 
lizer Works was as great a nuisance, and was guilty of the same acts 
and character of acts, as the défendant Mbrris Fertilizer Company. 
The pétition then sets out, as stated heretofore, that petitioners were 
preparing to start litigation of the same kind and character against 
the Armour Fertilizer Works, but that a conférence was had, which 
resulted in the contract which is set out above. Then, after setting 
out that under the contract both plants were shut down for some time, 
the pétition allèges that for several months both plants hâve been vio- 
lating said contract and agreement. The pétition prays that rule be 
be issued calling on the Morris FertiUzer Company and the Armour 
Fertilizer Works, on a date named, to show cause why each of them 
should not be attached and punished for contempt for violation of the 
order of the court of February 11, 1918. 

This is undoubtedly a joint proceeding on the part of the petitioners 
against both the Morris Company and the Armour Works. It might, 
probably, hâve been a separate proceeding against each ; but the pe- 
titioners hâve elected to make it a joint proceeding against the two 
companies, and, as I under stand the case, they charge that each is 
doing the same thing and together they constitute a nuisance, although 
each might, by itself, be a nuisance. 

One of the main grounds of the motion to remand in this case is that 
there is no separable controversy hère. Evidently the basis of the 
présent proceeding is the contract, which was a joint contract between 
the two companies and the plaintiff and relators. This contract must 
be the basis and foundation of any proceeding had against them now, 
and, the petitioners having chosen to proceed against the two jointly, 
the fact that they hâve so elected precludes the existence of a separable 
•controversy. This doctrine is tersely stated by Simkins in "A Fédéral 
Equity Suit," page 74, as follows: 

"Where the liability of two or more Is joint and several, and plaintif! 
elects to sue jointly, a separable luterest of one of the défendants cauuot Ce 
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set up to obtain Fédéral jurisdiction" — eltiiig Powers v. Cliesapeake & Ohio 
Railway, 169 U. S. 97, 18 Sup. Ct. 264, 42 L. Ed. 673, and numerous otlier 
authorities. 

The contract, as above set out, provides in the third paragraph: 

"Said plants sliall not again be operated unless tliey can be operated with- 
out violatiug tlie restraining order of force in the above case, and if both of 
said plants, at the same tirae, or either separately, cannot be ruade so to 
operate, then such plans shall be inimediately shut down and shall remain 
closed." 

It will be noticed that, if either or both of the plants cannot be op- 
erated in the manner provided, then both shall be shut down, and, as 
I hâve stated above, if the Armour Fertilizer Works is a légal party 
to this proceeding at ail, it is a party because of this joint agreement 
that, if either shall do wrong, both shall be liable. This being a pro- 
ceeding against them jointly for violation of this contract and of the 
order of the court, I do not think there is a separable controversy 
hère, such as would justify its removal to this court. 

There is also grave doubt in my mind whether the character of the 
proceeding is such as can be removed. It is a proceeding for con- 
tempt for the violation of an order of a court, and while the argument 
iS that the proceeding relates back thi"Ough the entire case, and the 
controversy between the Armour Fertilizer Works and the petitioners 
is a separate and distinct controversy from that of the Morris Fer- 
tilizer Company, yet, after ail, it is a proceeding for contempt for 
violation of an order of the court and the right to remove it, on that 
account, is questionable at least. 

I do not pass upon the question whether or not it is a proceeding 
by the state of Georgia, or if, construing this case properly, the state 
is the party proceeding against the défendants, the case should be 
remanded on that ground; the state not being a citizen. Being en- 
tirely satisfied that there is no separable controversy which justifies 
the removal, it is unnecessary that I should détermine this question. 

[2] It being exceedingly doubtful for several reasons whether this 
court has jurisdiction of this case by removal from the state court, 
even if I was not entirely satisfied that the case does not involve a 
separable controversy, it should be remanded. I hâve before me now 
two authorities on this subject — one the case of Ernst v. American 
Spirits Mfg. Co. (C. C.) 114 Fed. 981, a décision by Circuit Judge 
Lacombe, in which it is said, "Where it is doubtful whether or not 
there is a separable controversy, and citizens of the state are on both 
sides of the cause, it will be remanded ;" and Nash et al. v. McNa- 
mara et al (C. C.) 145 Fed. 541, citing many authorities, in which it 
is held, "Where the jurisdiction of the fédéral court of a cause re- 
moved from a state court is doubtful, while the jurisdiction of the 
state court is unquestionable, the proper course is to remand the 
case." 

On the whole, I am satisfied that the case should be remanded to 
the court from which it was removed, and an order to that efïect may 
be taken. 
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BEVERIDGE v. CRAWFORD COTTON MITJiS et al. 
(District Court, N. D. Georgia. May 12, 1919.) 

No. 38. 

1. Equity <S=>149 — MuLTiFAEious Bill — Joindek of Complainants. 

Bill against a cotton mill company and Indlviduals for spécifie perform- 
ance of agreement between plaintifC and défendant Individuals, whereby 
plaintifC, on aceount of his expérience in weaving, should become largely 
interested in the mill company, etc., helO, multifarious ; tlie causes of 
action against the défendant individuals being intermingled with wliatevev 
cause of action there was against the mlU company. 

2. Specific Performance <S=>128(1) — Bill fob Specific Performance and 

Damages — Right to Maintain. 

Plaintiff cannot maintain a bill for spécifie performance of a contract 
beîween hlm, défendant individuals, and a cotton mill company, whereby, 
on aceount of his expérience in weaving, he slioiild become largely inter- 
ested in the company without subscribing for stock, wliere sucli bill in 
the alternative seeks judgment against the individual défendants for 
the sum of $50,000 ; it being impossible imder the facts to decree specific 
performance, while any right to damages exists at law. 

3. Specific Performance <®=>114(1) — Promotion of Mill Company— Plead- 

ING. 

Bill alleging agreement between plaintiff, the individual défendants, 
and a cotton mill company, whereby, by reason of plaintiff's expérience 
as a man familiar and expert in weaving, he was. to become interested 
largely in the mill company without subscribing for stock, the bill praying 
separately for spécifie performance or nioney .iudgmeut against the individ- 
ual défendants, held not to allège facts justlfying any interférence by a 
court of equity at ail. 

In Equity. Suit by George Beveridge against the Crawford Cotton 
Mills and others. On motion to dismiss the bill. Motion sustained, 
and decree directed to be taken. 

W. W. Mundy, of Cedartown, Ga., and Moore & Pomeroy and Chas. 
E. Cotterill, ail of Atlanta, Ga., for petitioner. 

Richard B, Russell, of Winder, Ga., for défendants. 

NEWMAN, District Judge. This is a suit, alleged to involve an, 
amount in excess of the jurisdictional amount of $3,000, brought by 
the plaintifï, a citizen and subject of Great Britain, against the de- 
fendants, ail being citizens and résidents of the state of Georgia and 
of this district. The allégations of the bill are as follows : 

That petitioner is an expert in the weave and finish of textile fab- 
rics, duck, etc., and that prior to April, 1917, he, with other asso- 
ciâtes, had established and had in opération, at Cedartown, Ga., a 
large dyeing and finishing plant, under the name of Noble-Beveridge 
Company, and a plant for the manufacture of duck, known as the 
Cook Duck Mills. 

That petitioner, being desirous of finding other plants engaged in, 
or to be easily converted as to become engaged in, the manufacture of 
duck, both for the purpose of supplying the said Noble-Beveridge 
Company with sufficient material to keep it in opération and for the 

<gz=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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additional profits that might be earned thereby, and learning of a 
small manufacturing plant, known as the White City Manufacturing 
Company, owned and operated by J. W. Ingle, that might be purchas- 
ed, he visited Mr. Ingle, at Athens, Ga., and looked over his plant. 

That as a resuit of their interview the petitioner and J. W. Ingle 
agreed and contracted to form a corporation to take over the plant of 
the said White City Manufacturing Company, said corporation to be 
capitalized at $100,000, of which $50,000 would be preferred stock 
and $50,000 common stock. That a certain addition should be made 
to the plant by J. W. Ingle, and he was to receive $45,000 of the pre- 
ferred stock in payment for the plant, and $30,000 of the common 
stock, to be paid for by the good will of the business. That petitioner 
was to subscribe for $5,000 of the preferred stock, for which he was 
to give his note, payable in 12 months from date, and was to receive 
$20,000 of the common stock in récognition of his long expérience in 
the opération of such enterprises and his knowledge of markets and 
market conditions, etc. No cash was to be paid by either party for 
said common stock. 

That it was further agreed that said Ingle should receive an annual 
salary of $5,000, and petitioner, who was to dévote but half of his 
time to the enterprise, $2,500. Petitioner, likewise, was to get a sell- 
ing agent to advance $10,000 against goods in process of manufac- 
ture, to be used in the opération of the business of the company. 

That subséquent to this agreement said Ingle, upon the invitation 
of petitioner, visited and examined the plants referred to, at Cedar- 
town, and seemed highly pleased therewith. That on the return trip 
Ingle advised petitioner that he had in mind a mill and plant at Craw- 
ford, Ga., known as the Edwards mill and Edwards power plant, on 
which a friend of his, B. T. Corner, one of the défendants in this 
action, had an option ; that it would take $135,000 to handle it, but 
that, if it could be handled, this property, together with that owned 
by the parties known as the White City Manufacturing Company, 
would be worth $250,000. It was suggested that the three plants com- 
bined could probably be bonded at $140,000, and that petitioner could 
probably secure a loan of from $30,000 to $35,000 from the selling 
agents, which would be used as operating capital. 

That petitioner then suggested the employment of a compétent ar- 
chitect and engineer to make a careful inventory and appraisement 
of the three plants, which suggestion was adopted, and the firm of 
Dallas-Roberts Company employed for this purpose. That the in- 
ventory and appraisement made by Mh'. Dallas, of this firm, showed 
the value of the plants, exclusive of stock and merchandise on hand 
to be as follows: 

White City Manufacturing Company $ 34,455.00 

Kdwards mill ^]4fi..'Hl.n.20 

Edwards power plant 01,800.00 $208,113.20 

That thereafter, about April 11, 1917, petitioner, together with de- 
fendants B. T. Comer and J. W. Ingle, called upon L. F. Edwards, 
owner of the Edwards mill and Edwards power plant, and purchas- 
ed the same; L. F. Edwards entering into a légal and binding option 
257 F.— 53 
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to sell to Benjamin T. Corner, J. W. Ingle, and George Beveridge 
the two properties, as particularly described therein, for the purchase 
price of $135,000, of which $20,000 was to be paid in cash, and the 
balance on or before July 11, 1917, the taxes for the year 1917 to be 
apportioned between the seller and purchâsers. 

That thereupon, and in lieu of the contract and agreement there- 
tofore made between petitioner and défendant Ingle, above set out, a 
new agreement was entered into between him and the défendants 
Ingle and B. T. Corner to the foUowing efïect: 

A new corporation was to be formed, to be known as the Crawford 
Cotton Mills, with a capital stock of $250,000 of which $100,000 
was to be preferred and $150,000 common stock. Bonds were to 
be issued and sold on the combinéd plants to the amount of $140,000, 
of which $115,000 was to be used to pay the balance of the pur- 
chase price under the option above referred to; the cash payment of 
$20,000 being advances by Ingle and Corner, and for which they were 
to receive preferred stock. Ingle was to receive $40,000 of preferred 
stock in payment for his plant, previously operated as the White City 
Manufacturing Company, and also preferred stock to an amount equal 
to the inventory value of ail merchandise and products on hand. The 
balance of the preferred stock was to be sold for cash or its équivalent. 

The common sto^k was to be issued, one-third to each of the par- 
ties, to wit, George Beveridge, Benjamin T. Corner and J. W. Ingle, 
each of them to keep 150 shares thereof and transfer the rest to the 
corporation, to be held as treasury stock. For the 150 shares each of 
the common stock thus retained by said parties they were to exécute 
each his notes to the corporation for $15,000, payable $5,000 per year. 

Petitioner, Beveridge, was to be président of the corporation, de- 
fendant Ingle vice président, and défendant Comer treasurer, and 
each of said parties was to receive $10,000 per year for their serv- 
ices ; it being contemplated that said agreement would extend over a 
period of three years and the notes given in payment for the com- 
mon stock paid from the salaries thus agreed upon. 

It is then alleged that this agreement was thoroughly understood 
in each and ail of its détails and consented to by each and ail of said 
parties. 

Following this is an allégation that petitioner had previously se- 
cured an option for certain looms, this being the only lot of looms 
available, and that "thereupon the contract was closed and the looms 
purchased for and in behalf of the beneflt of said corporation." There 
:is no statement as to the détails of this purchase, the price paid, or by 
whom. 

It is further alleged that application was made to the superior court 
of Oglethorpe county, Ga., by Comer, Ingle, and Beveridge, for a char- 
ter incorporating the Crawford Cotton Mills, which was granted on 
May 4, 1917. 

That arrangements were made for the issuing and selling of the 
proposed bonds, and certain correspondence from Ingle to petitioner 
is set out as showing his (Ingle's) understanding of the agreement, 
and steps taken to carry out the same. 
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That on or about May 8, 1917, petitioner went to Athens for the 
purpose of being on hand at the organization of the Cravvford Cotton 
Mills and furthering the interests of the enterprise. That while there, 
in conférence with J. W. Ingle and B. T. Corner, they stated that they 
wanted petitioner to put up $15,000 in cash, at once; that they had 
changed their minds, and decided that petitioner would hâve to put up 
the $15,000 in cash by the next day, or they would not let him in on 
the deal, and he would hâve no further interest therein. That petition- 
er replied that he had not agreed to put up $15,000 in cash, that he 
was willing, able, and ready to comply with his agreement in every 
respect, that he would exécute his notes to them that day, or any oth- 
er time they might désire, and in addition would voluntarily advance 
one-third of the money necessary to pay the then incidental expenses, 
including the bill due Dallas-Roberts Company for the appraisement. 
That the conférence then ended. 

That he attempted to see them the next day, but without success, 
and he then wrote said Ingle, stating that he was at a loss to under- 
stand how they could bave changed their minds regarding the agree- 
ment they had come to in connection with the proposed Crawford 
Cotton Mills ; that he had learned that Ingle and Comer had said that 
he (Beveridge) had refused to go on with the matter, which was not 
correct ; that he had told them he was ready to go ahead on the basis 
agreed upon, and asked for a conférence, stating that he stood ready to 
fulfill his part of the terms and conditions agreed upon. 

It is not stated whether the requested conférence was granted or 
refused, but it is alleged that défendants declined to live up to their 
contract and to carry out the arrangement as agreed, and this without 
fault on the part of the petitioner. 

It is then alleged that on the lOth day of May, 1917, défendants 
Ingle and Comer advised petitioner that they would hold a meeting 
at Crawford, Ga., on the Uth of May for the purpose of organizing 
the Crawford Cotton Mills, and invited him to be présent, and that he 
attended. That at said meeting he was presented with a prepared 
form of subscription, obligating him to take 150 shares of preferred 
stock, for which $15,000 was to be paid, and 500 shares of common 
stock, for which $50,000 was to be paid, or a total of $65,000, ail of 
which was to be paid upon the call of the board of directors. That 
being satisfied from his conversation with défendants Ingle and Comer 
on the day previous that their purpose was to get him out of the cor- 
poration, and they being a majority of the directors, to take action 
forcing him to pay at once the $65,000 if he so agreed and signed 
said subscription blank, he "did then and there advise said parties 
and those présent that the proposed subscription did not contain the 
terms of the agreement between the parties; that he could not sub- 
scribe for said stock, agreeing to pay the said $65,000 on the call 
of the board of directors, but was willing to subscribe and pay for 
the stock, and then and there offered so to do, on the conditions and 
terms previously agreed upon between the parties." That said Comer 
and Ingle refused and declined to permit him to subscribe for the 
stock upon such terms and conditions, and that thereupon the stock 
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was subscribed for; J. W. Ingle subscribing for $80,000 of pre-^ 
ferred stock and $75,000 of common stock, B. T. Cômer for $20,000 
of preferred and $74,000 of common stock, and H. T. O'Neal, a 
mère figurehead, subscribing for $1,000 of common stock. 

That petitioner was then recjuested to transfer his interest, in the 
option above referred to, to the corporation for a considération of 
$1. That he then and there ofîered to transfer the option to the cor- 
poration upon the terms and conditions previously agreed upon be- 
tween the parties, but his ofïer was dechned. 

It is then charged, on information and behef, that during the life of 
said option, and for the purpose of defrauding and defeating the 
rights of petitioner, the défendants J. W. Ingle and B. T. Comer 
agreed with said L,. F. Edwards to permit the option, for which they 
had already paid the $20,000, to expire if said Edwards would agrée 
to give said Comer and Ingle a new option and agreement to sell said 
property at a price of $140,000, crediting the $20,000 already paid 
as a part payment thereof . 

Petitioner then charges that — 

"Said sale was consummated and the property transferred to the corporation, 
bonds issued thereon, ail as previously conteniplated and agreed, the enter- 
prise launched, and is uow In opération." 

It is further alleged that the défendant corporation has failed and 
refused to pay his salary of $10,000 a year, that the other défend- 
ants herein bave, without just cause, failed and refused, and continue 
to refuse, to comply with their contract and permit petitioner to take 
any part whatever in the opération, management, or control of said 
corporation, and that ail of petitioner's rights were known to the de- 
fendant O'Neal at the time he subscribed for said stock. That J. 
W. Ingle is président and treasurer of said corporation, B. T. Comer is 
vice président and gênerai manager, and H. T. O'Neal is secretary, 
thèse three forming the board of directors, and are named as de- 
fendants in their représentative capacities as well as individually. 

An amendment to this pétition has been fîled, in which the petition- 
er avers : That under and by virtue of the contract between him and 
the défendants, which is the basis of this suit, it was his duty to pro- 
cure for the benefit of the défendants a compétent and skillful selling 
agent, who, in addition to marketing the output of the mill, would 
advance to it the sum of $35,000 to be used in the opération of such 
mill. That in pursuance of such obligation he did, prior to May 11, 
1917, go to Philadelphia and New York City, at his own individual 
expense, for the purpose only of procuring such agent, and that sole- 
ly by reason of his efforts T. A. Shaw & Co., of the city of Chicago 
and New York, did agrée to act as such selling agent and to advance 
the necessary sum of $35,000. That thereafter, notwithstanding the 
manner in which petitioner was treated by défendants, he still ad- 
vised and requested the said T. A. Shaw & Co. to become selling agents 
of the mill, and that by reason thereof the said T. A. Shaw & Co. did 
become such agents, and did advance to it the sum of $35,000, or 
other large sum, as agreed for by petitioner, and défendants bave 
ever since continuously accepted the benefit of petitioner's services 
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in that regard, and are still employing the said Shaw & Co. as selling 
agents. 

Then, after alleging that "it is necessary for a court of equity to 
take charge of this case and the issues herein, and to decree petition- 
er's title and interest in and to 150 shares of the common stock of 
said corporation, to decree tliat the balance of the stock of said cor- 
poration be declared and held as treasury stock, other than 150 shares 
of common stock to B. T. Comer and 150 shares to J. W. Ingle, to- 
gether with the amount of preferred stock issued to Ingle in payment 
of cash advanced by him and his plant, as hereinbefore described, and 
likewise the amount of preferred stock issued to B. T. Comer, for 
which he has paid cash or its équivalent," petitioner avers that his 
damages in and about the matters herein set forth are too vague and 
indefinite to be the cause of an action at law, but that they would 
amount to the sum of $50,000 or other large sum; also that petitioner 
is entitled to judgment against the Crawford Cotton Mills for the 
sum of $10,000 for salary for the year ending May 11, 1918. 

The prayers of the pétition are : 

First, that process of subpœna be issued. 

Second, that a temporary restraining order be granted, enjoining and 
restraining the défendants, and each of them, in the following partic- 
ulars : 

(a) From changing or altering the présent status of the stock and 
assets of Crawford Cotton Mills, pending this litigation, except in the 
ordinary course of business. 

(b) From making any transfer, sale, or incumbering the capital 
stock of said company, and 

(c) From declaring or paying any dividends on the capital stock 
of said company. 

Third, that upon a final hearing the following relief be granted : 

(a) That the contract as herein set out between petitioner and de- 
fendants Comer and Ingle be required to be specifîcally performed by 
ail and each of the parties hereto. 

(b) That petitioner be decreed to be the owner of 150 shares of 
the common stock of said company upon the exécution and payment of 
his notes as herein provided. 

(c) That petitioner be declared to be the président of said corpora- 
tion from the date of its organization until the llth day of May, 1921, 
at a salary of $10,000 a year, as agreed. 

(d) That said Comer be decreed to be the owner of such stock only 
as may bave been subscribed and paid for by him as herein set out. 

(e) That said Ingle be declared to be the owner of such stock in 
the corporation as agreed to be subscribed and paid for by him in 
accordance with the agreement as herein first contained. 

(f) That petitioner hâve judgment against said Crawford Cotton 
M'ils for the principal sum of $10,000 as salary for the year ending 
May 11, 1918. 

(g) That, in the event spécifie performance cannot be decreed as 
herein prayed, petitioner bave judgment against défendants herein, 
J. W. Ingle and B. T. Comer, in the sum of $50,000. 
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(h) That petitioner hâve such other and fui-ther relief as in good 
conscience and equity he may be entitled to. 

There is a motion to dismiss this bill, and upon tliat the présent 
hearing has been had. 

This motion is on the ground: 

First, that there is no equity in the pétition, nor any ground for 
the intervention of equity set forth. 

Second, because there is a misjoinder of parties and of causes of 
action, in that: 

(a) The statements imposing liability, if any, upon the défendants 
J. W. Ingle, Ben T. Comer, and H. T. O'Neal are entirely disconnected 
from the défendant Crawford Cotton Miills, in that it appears 
from the averments of the pétition that the agreements made by 
the défendants J. W. Ingle and Ben T. Comer (if any such were 
in fact made) were made and entered into by them in their in- 
dividual capacities, and that the said défendants had at the time of 
entering said agreements no authority to act in behalf of the de- 
fendant Crawford Cotton Mills. 

(b) The défendant the Crawford Cotton Mills, as an artificial per- 
son created by law, is an entirely distinct entity from the défendants 
Ingle, Corner, and O'Neal, notwithstanding said défendants individ- 
ually might own ail of the capital stock or shares in the Crawford 
Cotton Mills, and the Crawford Cotton Mills cannot be bound by the 
contracts or agreements of others than those duly authorized to con- 
tract in its behalf. 

(c) There being no liability alleged as against the défendant the 
Crawford Cotton Mills as touching the matters and things wherein pe- 
titioner allèges that the défendants Ingle and Comer and O'Neal hâve 
endamaged him $50,000, or other large sum, and no joint liability as, 
against said individual défendants for the alleged $10,000 claimed to 
be due to the petitioner by the défendant Crawford Cotton Mills as 
salary, there is no community of action or cause of action between 
thèse distinct and separate parties, the one artificial and the other 
three natural persons, and the cause for misjoinder should be dis- 
missed. 

Third, défendants also move to dismiss plaintiff's pétition upon the 
ground that the same is multifarious, and, if petitioner has any cause 
of action against the défendants Ingle and Comer, he has an adéquate 
remedy at law. 

There is no allégation whatever in the pétition that the contract said 
to hâve been entered into by Ingle, Comer, and the petitioner as a 
substitute for a former contract existing between Ingle and the pe- 
titioner was in writing, or any mémorandum of the same kept in 
writing. If the allégations of the petitioner with référence to the 
purchase of looms must be construed such "part performance of the 
contract as would render it a fraud of the party refusing to comply 
with the contract," or if the alleged action of petitioner in obtaining 
a seUing agent to sell goods for the corporation and lend them money 
could be construed in the same way, either separately or combined, 
it could only render what is alleged to hâve transpired between Ingle 
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and Corner, on the one hand, and the petitioner, on the other, a con- 
tract, and relieved by what was donc by Beveridge from the opéra- 
tion of the statute of frauds on the matter, and make it a binding con- 
tract. The right of petitioner, then, giving the allégations of his pé- 
tition the strongest view in his favor, would be a proceeding for a 
breacli of contract, for which there would be, of course, an adéquate 
remedy at law ordinarily. The difficulty about this case is that peti- 
tioner sets out in his pétition "that his damages in and about the 
matters herein set forth are too vague and indefinite to be the cause of 
an action at law," so that would seem to be in the way of a transfer of 
this case to the law docket, that it might be tried as an action at 
law for damages. Where the petitioner himself avers that his dam- 
ages are too indefinite to be recovered at law, it would appear useless 
to send his case to the law docket. 

[1] In addition to the foregoing, I think the bill is clearly multi- 
farious. The causes of action against Ingle and Corner are so in- 
termingled with whatever cause of action he may hâve, if any, against 
Crawford Cotton Mills, that the suit cannot be maintained for that 
reason. The damages sought against the Crawford Cotton Mills, 
and the rights against the Crawford Cotton Mills, if any are shown, 
are distinct and separate from the damages which would seem to be 
the basis of recovery against Ingle and Comer ; that is, for breach of 
contract. The Crawford Cotton Mills is, of course, a distinct légal 
entity from Ingle and Comer individually, and, construed in the light 
in which this pétition présents them, they cannot be joined in the 
same action. 

[2] The prayer is that the contract between Ingle and Comer and 
petitioner be required to be speciftcally performed by ail and each of 
the parties hereto. That prayer would include both Ingle and Comer 
and the Crawford Cotton Mills. Then there is the alternative prayer 
that, in the event spécifie performance cannot be decreed, petitioner 
hâve judgment against the défendants herein, Ingle and Comer, for 
the sum of $50,000. Thèse prayers, considered separately and in 
the alternative, as they are set out, cannot, of course, be entertained. 
It would be impossible, under the facts stated, to decree spécifie per- 
formance of the contract, and the right to damages, if it exists at ail, 
is a right in a court of law. 

[3] The facts set out in this bill do not appeal to me as facts which 
justify any interférence on the part of a court of equity at ail. The 
petitioner, as shown in the bill, declined to take stock in the corpora- 
tion which was to be organized, or to sign any subscription to stock. 
He relied upon what he says was an agreement between them, which, 
not being stated to hâve been in writing, must be considered as simply 
an oral agreement, that, by reason of certain expérience he had as a 
man familiar with and an expert in weaving, he should become in- 
terested largely in the Crawford Cotton Mills without subscribing 
for a single dollar of stock. He did ofïer to give notes, which were 
to be paid out of a salary which he says he was to receive, which seems 
to bave been a large salary, considering the size of the mill. The most 
that can be said from the bill that he did was with référence to the 
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purchase of looms and to the securing of a sales agent, which is so m- 
definitely set out as to be not entitled to considération hère. 

I do not think a case is made which, looking at it from any possi- 
ble angle, justifies any relief. Consequently the motion to dismiss the 
bill will be sustained, and a decree to that effect may be taken. 



UNITED STATICS v. CAPLIS et al. 
(District Court, W. D. l/ouisiaiia, Slireveport Division. May 24, 1&19.) 

No. 2526. 
Grand Jury <S=>7 — Metiiod of Sélection — Appointment op Jury Commis- 

SIONER. 

Judicial Code, § 276, as amended by Act Feb. 3, 1917 (Gomp. St. 1918, § 
1253) providliig for tlie sélection of names of persons from whom grand 
and petit jurors shall be drawn by the elerli and a commissloner appoint- 
ed by the .ludge, who shall be "a well known meinber of the principal pollt- 
ical party * * * opposlng tliat to wliich the clerk may belong" so 
far as relates to the action of the judge in appointlng a commissioner is 
directory only, and the law was not violated by the appointment of a 
commissloner who was then registered as an Independent, although he 
had been for many years a member of the principal party opposed to that 
. of the clerk. 

Criminal prosecution by the United States against Tom Caplis and 
others. Plea in abatement overruled. 

Joseph Moore, U. S. Atty., and J. H. Jackson, Asst. U. S. Atty., 
both of Shreveport, La. 

Poster, Looney & Wilkinson, of Shreveport, L,a., for défendants. 

JACK, District Judge. The défendants, charged with conspiracy 
to violate the Sélective Service Draft Act (Act May 18, 1917, c. 15, 40 
Stat. 76 [Comp. St. 1918, §§ 2044a-2044k]), hâve filed a plea in abate- 
ment, based on the allégation that the jury commissioner who assist- 
ed in the dravi^ing of the grand jury which returned the indictment 
is not a well-known member of the principal political party in the 
district opposed to that to which the clerk belongs, as recjuired by 
.section 276 of the Judicial Code tAct Mtirch 3, 1911, c. 231, 36 Stat. 
1164), as amended by Act Feb. 3, 1917, c. 27, 39 Stat. 873 (Comp. St. 
1918, § 1253). The clerk, it is alleged, is a Democrat; whereas, the 
commissioner is registered as an Independent ; consequently, the de- 
fendants allège the grand jury was illegally drawn, and the indict- 
ment should be abated and set aside. 

Section 276 of the Judicial Code as amended is as follows, the pro- 
vision relating to a deputy clerk having been incorporated in the sec- 
tion by the amendment of February 3, 1917: 

"AU such jurors, grand and petit, Including those summoned during the; 
session of the court, shall be publicly di'awn froin a box containing, at the 
tiine of each drawing, the nanies of not less than three liundred persons, pos- 
sessing the qualifications prescribed in the section hist rirecediug, which nanies 
shall bave been placed thoreln by the clerk of such eovirt, or a duly (pialitieit 

(gr^sFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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deputy clei-k, and a eommissioner, to lie appointed by the judge thereof, or 
by tlie judge senior In commission in districts having more than one judge, 
wliicli eommissioner shall be a citizen of good standing, residing in the district 
in wliicli sucli court is lield, and a well-known meniber of ttie principal politi- 
cal party in the district in vvhich the court is held opposing that to whlch 
the clerk, or a duly qualified deputy clerk then actlng, may belong, the clerk. 
or a duly qualified deputy clei'k, and said connnissioner eacli to jilace one name 
in said box alternately, without référence to party alliliatioiis, until the 
whole number reciuired shall be i)laced therein." 

The évidence shows that the clerk of court is a Democrat. The 
eommissioner came originally from Illinois, and has lived in the state of 
Louisiana about 27 years, dtiring which time he has always been re- 
garded and considered a Republican. He testifies that he has con- 
sidered himself a Republican ever since he was old enough to vote, 
^nd that he has never affiliated with the Démocratie party, nor voted 
in its primaries, though on one or two occasions in a local élection, he 
has voted for the Démocratie candidate ; that he has served on the 
Republican state executive committee, and at one time was a candi- 
date of that party for state treasurer. In Louisiana he has always 
voted the national Republican ticket, though he has sometimes in local 
élections "scratched" a party candidate he thought undesirable, and 
voted for another on the opposite ticket whom he thought better qual- 
ified. Under a récent state statute, requiring that a voter fill in on 
his registration blank the party, if any, with which he affiliâtes, he 
registered as an Independent. 

While the défendants allège that they were greatly prejudiced as 
a resuit of such appointment of the jury eommissioner, it has not been 
suggested, nor is it apparent, in what way they were or could bave 
been prejudiced. They do not claim to hâve themselves been mem- 
bers of a political party opposed to that of the clerk. There was no 
partisan alignment in the enactment of the Draft Law, and ail patri- 
otic citizens, regardless of party, bave stood flrmly for its enforcement. 

The same plea was made in the case of United States v. Chaires et 
al. (1889, in the Circuit Court for the Northern District of Florida, 
before Judges Pardee and Swayne) 40 Fed. 820, in which Judge 
Pardee, as the organ of the court, held that the provisions in the stat- 
ute for the guidance of the court in the sélection of a jury eommis- 
sioner were advisory, and not mandatory. The court said : 

"An inspection of this stalute shows that the work of preparing the names 
of the persons possessing the qualifications of jurors, and placing them in the 
box, Is to be donc by the clerk of the court and a jury eommissioner to be ap- 
pointed by the judge. The duty to be performed by thèse parties is clearly 
and specifieally prescribed in the statute. It may be considered, and probably 
is, mandatory ; but it is entirely distinct from the duty devolving, under tlie 
statute, upon the judge. The plea under considération relates entirely to the 
performance of the duty of the judge. By the statute, the judge is to ap- 
point a eommissioner, wl\o shall be a citizen of good standing, who shall ré- 
side in the district in which the court is held, and who shall be a well-known 
member of the principal political party in the district opposing that to wliich 
the clerk belongs. The question is whether this part of the statute is manda- 
tory or directory ; whether, in appointing a jury eommissioner, the judge, 
while endeavoring to eomply with the law, must make no mistake of fact or 
of judgment, but must, at the péril of ail subséquent proceedings, be sure to 
appoint a citizen, not only of standing, but of good standing, and not only a 
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known, but a well-ktiown, meuiber of the principal political party opposée! to 
ttiat to which tlie clerk belongs. Tlie statement of tlie question, and tlie 
nature of the case, satisfies us that the statute in this particular is directory, 
and not manda tory. What is the standard for a citizen in good standing? By 
what rule is it to be determined who is a well-known member of a political 
party? Considering that the judge bas knowledge, judicial or otherwise, as 
tt>the political party of the clerk, by what rule is the judge to détermine which 
is the principal party opposed? Suppose that the clerk is an independent or a 
prohibitionist? In case of a challenge to the array of jurors, or a plea in 
abatemeut, who is to try the issue? AU matters and (luestions conie back to 
the judge. ïhe judge, in the exercise of a sound discrétion, uuder the re- 
sponsibilities of his office, directed by the statute, passes upon the qualifica- 
tions of the jury commissioner he appoints, and his action would seem to 
be final and eonclusive, except, perhaps, in the court that can call the judge 
to account for misbehavior in office. Particularly must this be the case 
where neiiher injury nor préjudice nor oppression is apparent nor is averred." 

The purpose of the act originally adopted in 1879 (Act June 30,' 
1879, c. 52, 21 Stat. 43), when many political questions were before 
the court, was to insure, as far as possible, the sélection of jurors 
without regard to political bias. There were tlien but two pohtical 
parties, or at least no third party of any conséquence, and so it was 
provided that the commissioner should be selected from the principal 
political party opposed to that of the clerk. It was not contemplated, 
however, that in the making of a jury Hst each in turn should sélect 
a man of his own political faith ; but, on the contrary, it was provided 
that such sélection of jurors should be made without référence to par- 
ty affiliation. This was the end to be obtained. 

Since then other parties hâve come into existence, and at times in 
certain districts it might be difficult to say which was the principal 
political party opposed to that of the clerk. One party might be con- 
sidered such to-day, and another a week hence, after an élection. Not 
only hâve new pohtical parties arisen, but a large proportion of the 
electorate now ahgns itself with no party, choosing rather to remain 
independent, to vote for those party nominees who inay, in the opin- 
ion of the voter, be best qualified. As suggested in the query of Judge 
Pardee, suppose the clerk of the court is an Independent, afiMiated 
with no party, how is the law to be complied with? The case at bar 
présents the converse of that situation. The clerk belongs to the domi- 
nant political party, and the jury commissioner, although a lifelong 
Republican, is perhaps technically not a member of that party, be- 
cause, in his registration, he désignâtes himself an Independent. By 
his registration he dénies to himself the right to participate in the 
primaries of either party, in order that he may remain free to vote 
in the gênerai élection as his own good judgment and conscience may 
dictate. Why should this disqualify him for appointment as jury 
commissioner? Would not the very purpose of the act, the élimination 
of politics or political influence in the sélection of juries, be better 
subserved by the appointment of such an Independent than by the sé- 
lection of a partisan, a "well-known member of the political party op- 
posed to that of the clerk?" 

The sélection of a jury commissioner the law wisely leaves to the 
good judgment and gound discrétion of the judge. Its provisions as 
to his party affiliation are advisory; but, even were the statute in this 
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partîcular mandatory, rather than directory, in this instance it could 
not be said that the appointment was not in accord with the spirit 
of the act and in substantial compliance with its terms. 
The plea in abatement is accordingly overruled. 



THE CONVOY. 
(District Court, E. D. New York. April 25, 1919.) 

1. Sauvage <g=>39 — Kaising Stjnken Vessels. 

A maritime lien arises from a salvage service requiring the raising of a 
sunlîen vessel or its cargo outside of the vessel's home port, but a lieu 
for salvage docs not accrue where the vessel is sunk at her home port 
under such circumstances that no unusual effort or danger is used in 
raising to the surface and delivering to the owner or to a place of safety. 

2. Salvage <S=539 — Raising Maitîbial from Water. 

A maritime lien does not arise from procuriug or furnishing material in 
the building of a boat, by raising such material from under the surface of 
the water, wliich is not salvage, and not work on tlie vessel, until the new 
boat is complète. 

3. Salvage <®=339 — Services in Home Port. 

A maritime lien for salvage will lie for a boat in her home port, when 
the nature of the services renders tlie saving of the vessel or cargo a rec- 
ognized salvage service. 

4. Salvage ®=339 — Contbact. 

If a contract is inade to perform defînite services at a deflnite priée 
or rate of compensation, even work whlch would be worthy of the name of 
salvage does not furnish the basis for a maritime lien. 

5. Maritime Liens ©=520— Repairs in Raising Tug— "Repairs" — "Necessa- 

eies." 

A libel, alleging a charge for repairs as the initial step of raising a 
sunken steam tug in her own port, stated a cause of action within Act 
June 23, 1910 (Conip. St. §§ 7783-7787), authorlzing a maritime lien for 
"repairs" and "necessaries." 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Necessaries ; Repairs.] 

6. Admiralty ©=571 — I>inEL — Indefiniteness. 

If llbel for repairs against a steam tug is so Indeflnite that claimant 
is in doubt and has not information in Its own ixtssession enabling it to 
answer, further exceptions should be taken, or the point raised by answer, 
and an interrogatory as to libelant's contract for repairs on the tug pre- 
sented therewith. 

In Admirahy. Libel by the Interstate Lighterage & Transportation 
Company against the steam tug Convoy. On exception to the libel. 
Exception overruled, and claimant directed to answer. 

Macklin, Brown, Purdy & Van Wyck, of New York City, for 
libelant. 

Alexander & Ash, of New York City, for claimant. 

CHATFIELD, District Judge. The claimant has excepted to the 
libel upon the ground that a lien does not accrue, and that an action 
in rem may not be had, upon a claim for "work, labor, and services 

<g=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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performed at the spécial instance and request of the owner," when 
set forth as in this libel. 

The libel allèges that in the month of January, 1918, the libelant, at 
the spécial instance and request of the owners of said steam tug, per- 
formed certain work, labor, and services in raising said steam tug 
Convoy at the foot of Eighteenth street, Hoboken, N. J., where said 
tug was lying in a sunken and damaged condition. Thèse services 
are alleged to be of the reasonable value of $1,118. They are alleged 
to bave been necessary to put the tug in a seaworthy condition, and 
evidently include repairs ; but the extent of thèse repairs cannot be 
ascertained from the libel. The raising occurred and the services 
were rendered, so far as the libel indicates, v^^ithin the harbor of Nevi^ 
York, the home port of the tug. This is a matter of inference only 
from the libel, but was assumed upon the argument, and there is evi- 
dently no intention of claiming that the tug was not in her home port 
during ail of the proceedings. 

[1] A maritime lien arises from a salvage service, which requires 
the raising of a sunken vessel or its cargo outside of the vessel's 
home port. But a lien for salvage does not accrue where a vessel is 
sunk at her home port, under such circumstances that no danger or 
unusual effort is involved in raising the vessel to the surface and in 
delivering her either to the owner or to a place of safety. The Paul 
L. Bleakley (D. C.) 146 Fed. 572; The D. S. Newcomb (D. C.) 12 
Fed. 735 ; The Venture (D. C.) 26 Fed. 285 ; Merritt & Chapman D. 
& W. Co. V. Morris & Cumings Dredging Ce, 137 Fed. 780, 70 C, 
C. A. 356; The Dredge A (D. C.) 217 Fed. 617. 

[2] Similarly, a maritime lien does not arise for procuring and fur- 
nishing material in the building of a boat, by raising that material 
from under the surface of the water. This is not salvage, and not 
work upon a vessel, until the new boat is complète. The Dredge A, 
supra. 

[3, 4] A maritime lien for salvage will lie, even for a boat in her 
home port, when the nature of the services renders the saving of the 
vessel or cargo a salvage service, as recognized by admiralty law. 
The Camanche, 75 U. S. (8 Wall.) 448, 19 L. Ed. 397. But if a con- 
tract is made to perform definite services at a definite price or rate 
of compensation, even work which would be worthy of the name of 
salvage does not furnish the basis for a maritime lien. The Camanche, 
supra. 

[5] State statutes are applied -with précision, and in such instances 
as The D. S. Newcomb, supra, and The Venture, supra, the statutc 
of Pennsylvania was held not to bave enlarged the services for whicli 
a maritime lien could be had, so as to include the raising of a vessel, 
either as a part of a towing contract, or as a part of the supplies 
recognized as "necessaries." Thus the distinction between services, 
in a home port and services elsewhere has entered into most of the 
décisions prior to the passage of the United States statute of June 23. 
1910. 36 Stat. at Large, 604, c. 2,7Z (Comp. St. §§ 7783-7787). 

This statute has been held in The Oceana, 244 Fed. 80, 156 C. C 
A. 508, and The Hatteras, 255 Fed. 518, C. C. A. , to wipe out 
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the distinctions based on the home port of the vessel; but it in- 
cludes no itew services as a foundation for a maritime lien, except 
tliose which are specifically enumerated, citing The J. Doherty (D. C.) 
207 Fed. 999. In The Oceana, supra, at the bottom of page 82 of 
244 Fed. (156 C. C. A. 508), the court states in détail the eflfect of the 
new statute, while in The Hatteras, supra, at page 520 of 255 Fed. 

( C. C. A. ), the court holds that a presumption of lien created 

under gênerai maritime law may be rebutted by showing personal con- 
tract, under such circumstances as to exclude liability of the vessel. 

Under thèse décisions it is évident that a maritime lien may arise 
in a home port from furnishing either "repairs" or "necessaries." 
If a vessel is placed on a dry dock or pumped out in order to raise her 
sufficiently for the making of repairs, a lien will arise for the entire 
bill, just as a lien for the actual work of repair is created. If, there- 
fore, a vessel is lying on the bottom, and as a part of repairing a hole 
in the vessel she bas to be raised, there seems to be no logical reason 
why it should not be treated as a part of the work from which a lien 
would arise. The essential élément would seem to be that the vessel 
was to be repaired — that is, to be restored — and that she had not 
been abandoned or treated as material for the building of another 
vessel. On the other hand, if the sunken vessel had been treated as 
a total loss, and yet is saved, the fact that she might be restored to 
service by having certain repairs made would not take the work out 
of the class of salvage. 

In the case at bar the allégations of the libel show that the case is 
not one of salvage; the vessel was not, apparently, given up as a 
total loss, and hence the fact that the services were rendered in the 
home port does not afïect the question which is presented, viz., wheth- 
er the work of raising the vessel was either "necessary" or a part of 
the repairs. Certainly nothing could be more necessary, in the ordi- 
nary sensé, than the raising of the vessel; but the word "necessaries" 
in the statute has been limited to such things as go to the actual equip- 
ment of the vessel as a navigating object. The statute expressly in- 
cludes the use of a dry dock and marine raiUvay ; but mère services 
involving the consumption of power or fuel, such as towing, bave 
been held not to be a "necessary," in the sensé meant by the statute. 

The décision in The D. S. Newcomb, supra, seems to point out the 
distinction. If the raising of the vessel is merely a part of towing 
her to some other place, even though it is a necessary step in that re- 
moval, it is not one of the acts specified by the statute; but if the 
raising of the vessel is merely like hauling her on the dry dock, or 
pumping the water out to get at the place of making repairs, then it 
would seem to be a part of the "repairs" or "necessaries" for which 
a lien is given in a home port under the statute in question. 

[6] In the case at bar, the libel apparently allèges a charge for re- 
pairs with the initial step of raising the sunken vessel. But this could 
be put in issue, or if the libel is so indeirnite that the claimant is in 
doubt and has not information in its own possession which will enable 
it to answer, further exceptions should be taken, or the point should 
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be raised by answer and an interrogatory as to the contract for re- 
pairs presented therewith. 

The exception to the libel should therefore be overruled, and the 
claimant directed to answer. 



YOUNG V. GORDON et al. 

In re SIFELL, 

(District Court, E. D. New York. April 28, 1919.) 

1. rEATJDULENT CONVEYANCES <S=>47 — SALE IN BULK — PBESUMPTIVE FbAUD. 

A sale of a stock of goods in bulk, wliere no llst of the seller's creditors 
was furnislied the buyers, was prcsumptively fraudulent under the New 
York Bulk Sales Law (Personal Property Law, § 44), though the buyers 
asked perfunctory questions as to the amount of debts outstanding, and 
embodied the replies in the Mil of sale. 

2. Courts <S5=5366(14) — State Décisions — Contholling Effect. 

New York décisions that the question of fact as to whether a sale in- 
bulk was fraudulent, under New York Bulk Sales Law (Personal Prop- 
erty Law, § 44), is largely a matter of intent, are controUing in suit by 
the seller's trustée in bankruptcy to recover the proeeeds of the goods 
sold by the bankrupt and resold by the buyers. 

3. Fraudulent Oonvbyances <S=3289(1) — Intent — Evidence. 

In determlning whether a sale of goods was fraudulent as to creditors, 
although generally the sale must be viewed from the standpoint of the 
évidence bearing on the intent of the parties at the time, if the évidence 
shows a contluuous transaction in which the intent relates back to the 
time of the purchase, the rule does not apply, and subséquent events 
can be coupled with events preceding the acts, if there is such Connecting 
évidence as to throw light on the original intent. 

In Equity. Suit by William A. Young, as trustée in bankruptcy of 
Annie Sifell, bankrupt, against John Gordon and others. Decree for 
plaintiff directed to be entered. 

Archibald Palmer, of New York City, for trustée. 

Kornblueh & Hutter, of New York City, for Gordon and Schwartz. 

CHATFIELD, District Judge. The bankrupt was in possession 
of a 3, 9, and 19 cent store, which was managed by her brother-in-law, 
and which she had purchased at the bankruptcy sale of the same 
brother-in-law, who had previously been the owner. It is évident from 
the testimony that the bankrupt was in financial difficulty, and that 
this was well known to the brother-in-law, who acted as manager and 
as attorney in fact throughout the entire transaction. 

Both the bankrupt and the brother-in-law lived over the store, and 
on Saturday night, the 29th day of June, 1918, John Gordon and 
Harry Schwartz suddenly appeared at the store and arranged to buy 
the stock for $1,200. This stock, according to the défendants, was. 
from a casual inspection worth some $1,600, while the bankrupt's 
brother-in-law valued it from an inventory made some time before 
as amounting to nearly $2,500. The first sum asked of the purchasers 
was $1,6(X), and the purchasers were told that the landlord would al- 

©=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digesta & Indexes. 
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low them to stay in the store to conduct a sale and that the rent was 
$60 a month. They inquired from the manager the amount of his 
debts, and he told them $300, intending thereby to imply the amount 
of his own personal obligations, and not those of his principal. But 
at the same time he submitted to them the unpaid bills, which were 
in the store, amounting to over $2,000. The purchasers made no at- 
tempt to examine them, or to question him further. They made no 
attempt to question the sister, but immediately proceeded to a notary, 
in order to hâve a bill of sale drawn, and insisted that a statement 
should be inserted in the bill of sale that the total owing was not 
more than $300. They then arranged to deposit this sum of $300 
(which would nominally cover thèse outstanding bills) with a neighbor- 
ing storekeeper selected by the vendor, but who turned back $200 to 
the buyers as soon as there was a change in the situation demanding 
haste. Some time was spent that night in examining the stock, and 
on the following (Sunday) morning the parties returned, when the 
brother-in-law manager notified them that they had better get the 
stock out of the store as quickly as possible, which they agreed to, and 
moved it by automobile trucks during the night of Sunday to a New 
York store, which was temporarily obtained for the purpose. From 
this store, and two other stores subsequently hired, auctions were con- 
ducted netting about $1,300. 

The bankrupt seems to hâve plainly perpetrated a fraud on her 
creditors through the actions of her brother-in-law. The brother-in- 
law did not apply the money received from the two défendants in a 
fair proportionate payment of the debts. This sum would hâve paid 
substantially ail the merchandise debts then outstanding. Instead of 
using it for this purpose, it was paid to alleged creditors, whose debts 
were questioned by the trustée, and used by the bankrupt and her 
brother-in-law for their personal expenses. 

[ 1 ] The sale was presumptively f raudulent under the New York 
Bulk Sales Law (section 44, Personal Property Law [Consol. Laws, 
c. 41; chapter 45, Laws 1909]). The purchasers seem to hâve had 
in mind the décisions of the state courts under this law, such as Wal- 
lach V. Baumryter, 170 App. Div. 618, 156 N. Y. Supp. 497, and 
Rugen v. Mulvihill, 85 Mise. Rep. 354, 147 N. Y. Supp. 404, and to hâve 
deliberately prepared a défense in advance, by asking perfunctory 
questions as to the amount of debts outstanding, and by embodying 
the replies in the bill of sale. They seem to hâve reasoned that, if 
an approximately fair considération were actually paid over to the 
vendor, the sale might be so covered up that its validity could not 
be attacked. They made inquiry as to the possibility of renting the 
store, supposedly for the purpose of conducting a sale at the place, 
but the circumstances show that they were ail the time ready to re- 
move the goods and try to cover up their tracks. 

[2] The issue cornes down sharply to one of fact. The question of 
f act, under the New York Personal Property Bulk Sales Law, is large- 
ly a matter of intent, as held by the New York décisions, which are 
controlling in that respect. Greenwald v. Wales, 174 N. Y. 141, 66 
N. E. 665. It has also been held in bankruptcy cases, such as Bentley 
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V. Young _(D. C.) 210 Fed. 202, affirmed 223 Fed. 536, 139 C. C. A. 
126, that if the entire situation is such that the vendee must hâve 
known that the vendor was converting his assets into cash, without 
regard to the rights of creditors, the transaction is void, and that 
the trustée in bankruptcy can recover the value of the property sold. 

_ [3] Upon the facts of the présent case it is évident that every 
circurnstance tended to put the purchasers upon notice and to arouse 
suspicion. The $300 deposited nominally to secure creditors was ap- 
parently treated as a fund by which the purchase price could be re- 
duced if there were risk of détection before the goods were entirely 
taken away. No attempt was made to undo the sale at any time, but 
ail the parties joined in trving to cover up their tracks. 

Jn Tennant v. Dudley, 144 N. Y. 504, 39 N. E. 644, it was held that 
évidence of the actions of parties after fraud had been discovered 
could not be used as évidence of their intent prior to the completion 
of a transaction. In other words, a sale must be viewed from the 
standpoint of the évidence directly bearing upon the intent of the 
parties at the time, and not upon their actions under différent circum- 
stances thereafter, when an entirely différent intent might be actuat- 
ing their movements. But if the évidence shows a continuons trans- 
action, in which the intent relates back to the time of the purchase, 
that rule of law would not apply. Subséquent events can be coupled 
with events preceding the acts, if there is évidence so Connecting them 
as to throw light upon the original intent. That is the situation in 
the présent case. The original purchase was made in such a way as 
to furnish a prépondérance of testimony against its good faith. The 
actions of the parties thereafter, when matters began to develop, were 
entirely in consonance with what would hâve been expected. It may 
not be of itself conclusive proof as to their original intent, but it cer- 
tainly does not négative a dishonest intent on their part. The sale 
should be set aside, and the défendants compelled to restore the value 
of the property. 

As to this the évidence shows that a reasonable amount of expense 
would necessarily be incurred in turning the assets into cash. The 
expenses of the défendants were not unreasonable, except in so far 
as they involved the hiring of automobile trucks to move the goods 
at night and the large expense involved in transferring thèse goods 
surreptitiously. 

The figures given as to the values of the goods and the net profits 
received are somewhat indefinite, but are certainly nearer what would 
hâve been netted to creditors, if sold at auction or by a trustée in bank- 
ruptcy, than is the inventory estimate of the bankrupt's brother-in-law, 
who fixed the value at $2,500. It will be held, therefore, that $1,400 
represents a fair amount to the creditors, out of which they were 
defrauded by the acts of the défendants. 

A decree for that amount may be entered. 
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KORFOLK & W. RY. CO. v. ROYAL INDEMNITY CO. 

(District Court, K. D. Pennsylvaiiln. Miiy 9, 1919.) 

N(i. 5800. 

Insurance <S=l(i.'!(i/!) — Roiler Insuhakce — Constht;ction of Policy — 

"BoiLElt." 

A poliey insurinsr a steam boller asçainst explosion or rupture, which 
(leflned '"boiler," as used therein, as "any vessel * * * which is used 
for the génération of steam, and shall include * * * ail connec:ting 
pipes and fittinss up to and including the valve nearest the boiler," held 
not to cover a rupture of the whistle pipe abo^'e tlie whistle valve. 

[Ed. Note. — For other définitions, see Words and l'hrases, Second 
Séries, Boiler.] 

At Law. Action by the Norfolk & Western Railway Company 
against the Royal Indemnity Company. On case stated. Judgment 
for défendant. 

F. Markoe Rivinus, Thomas Reath, and Théodore W. Reath, ail of 
Philadelphia, Pa., for plaintifï. 

Frank J. O'Neill, of New York City, and Layton M. Schoch, of 
Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. The parties hâve agreed upon a 
statement of facts for the opinion of the court in the nature of a 
spécial verdict; the question being whether, under the case stated, 
the défendant is liable under its poliey of steam boiler Insurance, a 
copy of which is attached and made part of the case stated. 

Under the terms of the poliey, the défendant indemnified the plain- 
tifï against an explosion or rupture as defined in condition 4 of a 
certain stationary boiler in the opération of which one Mi. H. Parker, 
fireman, employed by the plaintiff was killed. Suit against the plain- 
tifï resulted in the payment by the plaintiff of $5,000, to which the 
défendant agreed subject to its liability being deterniined in an ap- 
propriate tribunal. 

Condition 4 of the poliey, as far as it relates to the présent case, is 
as follows: 

"(4) The terms 'explosion,' 'rupture,' 'L)oiler,' * » * ghall, wlien used 
in this poliey, mean respectively as follows: 

"(a) 'Explosion' a]id /or 'rupture' sliall mean a sudden substantial tearing 
asunder of the boiler or any part thereof, caused solely by steam pressure. 
* * * 

"(c) 'Roiler' shall mean any vessel * * * which is used for the généra- 
tion of steam, and shall include safety valves, steam and water gauges, and 
ail Connecting pipes and tittings up to and including the valve nearest the 
boiler." 

The case stated sets out that Parker "opened the whistle valve, 
whereupon as a resuit of the said opération, the pipe became ruptured 
at the upper edge of the whistle valve, the whistle and that portion of 
the pipe above the whistle valve (which led to the whistle through the 
roof of the boiler shed) fell, breaking the roof and striking Parker 

<g=>For other cases see same topic & KBY-NUMBBR 1d ail Key-Numbered Digests & Iniates 
257 F.— 54 
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on the head, killing him. The decedent's death was occasioned as stat- 
ed in the évidence thus: 

"Q. 14. What caused his death? A. Whistle pipe, I tïiink caused his 
death. 

"Q. 15. IIow did it cause it? A. Whistle pipe blew out and come down. 

"Q. 16. Whereabouts did the pipe blow loose, at what connection? A. 
Blowed loose at the whistle valve." 

The pipes leading from the boiler to the whistle valve, and from 
the whistle valve to the whistle, and their connections and valves are 
shown on a blueprint accompanying the case stated. The pipes, con- 
nections, and valves are thus described in the case stated: 

''lu the pipe ahove mentioned, which connected the whistle with the hoil- 
er, was a stop valve located in the pipe a distance 18 inches above the boiler, 
which valve was ordlnarily kept open and was open at the time of the ac- 
cident ; that betweeu the stop valve and the whistle valve a Connecting steam 
pipe led to an air compressor in the plant as shown by the annexed blue 
print ; that this stop valve was only used in emergency when it became nec- 
essary to make repairs to tlie whistle valve or other connections above it, or to 
the pipe, flttlngs, or apparatus connected with the air compressor and its 
steam line, or when it was otlierwise désirable to eut the connection of the 
steam between the boiler and any portion of the fittings above the stop 
valve ; that the whistle valve above stated, which was ordinarily closed, was 
located in the pipe 17 inches above the stop valve or 35 inches from the boil- 
er, the part of the pipe which was ruptured was sub.1ect to steam pressure 
only at such times as the whistle valve was open; ail of which is shown on the 
plan hereto attached and made part hereof, marked 'B,' which shows the 
relative positions, size and shape of the boiler, pipes, valves, and whistle de- 
scribed in this agreed statement." 

The question to be determined is whether, under the policy, the 
défendant insured the plaintiff against the risk of the explosion or 
rupture which caused the death of Parker, and the détermination of 
the question dépends upon whether the f act that "the pipe became rup- 
tured at the upper edge of the whistle valve" constitutes a tearing 
asunder of the boiler or any part thereof caused solely by steam pres- 
sure, as defined in paragraph 4 (a). That dépends upon whether the 
pipe was ruptured at a point coming within the description of the 
policy as included within the term "boiler" or any part thereof. Un- 
der paragraph 4 (c) the term "boiler," which in common parlance 
would mean, and is stated in the paragraph to mean, "any vessel 
which is described in statement 6 of the schedule, and which is used 
for the génération of steam," is extended to include "ail Connecting 
pipes and fittings up to and including the valve nearest the boiler." 

The défendant contends that the stop valve, which appears on the 
blueprint, and is located in a 3-inch pipe leading to an air compressor, 
-which 3-inch pipe is connected with the 2-inch pipe containing the 
whistle valve, is the valve nearest the boiler, and hence the rupture 
having occurred beyond that valve, the plaintiiï cannot recover. 

As I read paragraph 4 (c), I think it clearly means that the "boiler" 
shall include ail Connecting pipes and fittings up to and including the 
-valve in Such Connecting pipes, and fittings nearest the boiler. The 
whistle pipe and the whistle valve are Connecting pipes and fittings, 
and consequently the whistle valve is included in "ail Connecting pipes 
and fittings up to and including the valve nearest the boiler" ; that 
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is to say, it is the valve of the whistle pipe nearest the 'boiler, and the 
whistle pipe is a "connecting pipe." The accident occurred, however, 
not through rupture of the valve of the whistle pipe, but through a 
rupture of the whistle pipe itself at the upper edge of the whistle 
valve. That clearly appears from the case stated. It is nowhere 
stated that the valve became ruptured, but "the pipe became ruptured 
at the upper edge of the whistle valve," and "the whistle and that 
portion of the pipe above the whistle valve fell." 

Construing paragraph 4 (c) as broadly as its language will permit, 
it does not include within a rupture of the boiler a rupture of the 
whistle pipe, except up to the whistle valve, that being the valve of 
that pipe nearest the boiler, and except the whistle valve itself. But 
there was no rupture of the valve; the rupture which took place was 
a rupture of the pipe at the upper edge of the valve, when the valve 
was open. It is apparent that the rupture occurred beyond the physi- 
cal limits of what the défendant undertook to insure against steam 
pressure. 

It is contended for the plaintiff that, because section (a) defines 
"rupture" to mean "a sudden substantial tearing asunder of the boil- 
er, or any part thereof, caused solely by steam pressure," the tearing 
asunder of any pipe caused solely by steam pressure should, under a 
libéral construction of the policy, be included within the term "tear- 
ing asunder of the boiler." 

This is not a case of construction of an exception or limitation upon 
the insurance of the boiler from explosion or rupture, which would 
require a libéral construction of the terms of the policy; but, to 
the contrary, it involves an extension or enlargement of the ordinary 
meaning of a "boiler" to include valves, gauges, pipes, and fittings up 
to and including a designated valve, namely, the valve of Connecting 
pipes and fittings nearest the boiler. As the rupture did not occur 
within the physical limits of the boiler, as defined in the policy, it is 
not for the court to rewrite the policy, so as to further enlarge the 
physical limits of what is included in the term "boiler." The lan- 
guage of the poHcy is plain, clear, and unambiguous, and is binding 
upon the parties in accordance with its terms. 

Judgment for the défendant. 



KEOWN V. KEOWN et al. 
(District Court, D. Massacliusetts. May 19, 1919.) 

No. 859. 

1. Judgment ©=5828(3) — Res Judicata — Ciioice dp State Coubt as Fobum— 
Binding Fobce of Decree. 

A husbaud, having chosen a state court to litlgate tils rights to property 
in the possession of and claimed by hls wife, canflot be permitted to ex- 
periment again, after decree tliere adver.se to him, in the fédéral court, 
though he has petitioned the United States Suprême Court to grant cer- 
tiorari to the state court, which does not enlarge hls rights. 

g^aPor other cases see same topic & KEY-NUMBBR in ail Key-Numbered DIgests & Indexe.") 
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2. Tbusts iS=»17, 18(3) — Okal Déclarations — I^nd. 

In California, under Civ. Code Cal. § 852, as in Massachusetts, oral dec- 
larafions of trust as to realty are net binding. 

3. Trusts ®=2 — Trusts Involving Real Estate — LrAW Goveening. 

As to a trust iuvolving real estate In Massachusetts, Massachusetts law 
governs; as to one involving real estate in California, California law 
governs. 

4. Fbauds, Statute of <Sï=j150(1) — Pleadino — Demukeeb. 

In suit by a husband to recover realty from his wife, the husband rely- 
ing on the wlfe's oral déclaration of trust, the state court had power to 
consider questions under the statute of frauds on the wife's demurrer to 
the Mil. 

5. Trusts <®=»61(3) — Termination — Sale with Consent or Benefioiaey — ■ 

Effect. 

Where a wife made a déclaration of trust as to realty In favor of 
her husband, but the property was subsequently sold to a third person with 
the husband's consent, he cannot recover the realty. 

6. Trusts <S=»35(1) — ^Déclarations in Favob of Husband — Trust in Mort- 

gage. 

Where a husband paid for realty, which was conveyed to his wife un- 
der déclaration of trust in his favor, and the wife, with his consent, sold 
It, and the purchaser, with the husband's consent, made the œortgage to 
the wife, who expressly agreed she held It for the beneflt of her husband, 
the husband is entitled to the mortgage. 

7. Equity @=»26 — Damages fob Conversion. 

A suit In equity is not the proper way to recover damages for property 
wrongfuUy converted, except spécial and peculiar chattels, papers, and 
documents which cannot be replaced, such as an attorney's certlflcate of 
admission to the bar or a certlflcate to practice medicine in a state. 

In Equity. Suit by James A. Keown against Mary E. Keown and 
others. On défendants' motion to dismiss. Motion of ail parties 
défendant except the named défendant allowed, and bill dismissed as 
to them. Motion of the named défendant to dismiss the bill denied. 

James A. Keown, of Lynn, Mass., in pro. per. 
Freeman Hunt, of Boston, Mass., for défendants Keown, Hughes, 
Administrator, Trudo, and Sullivan. 

Charles E. Allen, of Boston, Mass., for défendant Poling. 

MORTON, District Judge. The bill is confused and informai; 
but considération must be shown to parties who endeavor to act for 
themselves, however ill-advisedly, in court proceedings. The gist 
of it is that the plaintifï's wife (who is the principal défendant) ob- 
tained the title to several parcels of real estate, which either were 
bought with the plaintiff's money, or belonged originally to the plain- 
tifï's mother, by expressly agreeing to hold such titles for the plain- 
tiff's beneflt ; that as to one parcel she made a written déclaration of 
trust, which the plaintiff at one time had in his possession ; that she 
has repudiated her agreements, and is holding the real estate or the 
securities into which it has been converted, for her own benefit ; that 
she has taken from him practically ail his personal property, includ- 
ing, inter alla, said déclaration of trust, and his certificates of ad- 
mission to the bar and to practice medicine in this state, and refuses 
to give them up; and that, having donc so, she "threw him into the 

^=>Fo» otber cases see same topio S KBY-NUMBEB. in ail Key-Numbered Dlgests & Indexe* 
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Street penniless and homeless." The relief prayed for is that she shall 
return the real estate, or proceeds of it, and shall account for the 
rents and profits, and that she shall return the personal property, 
papers, and documents. 

[1] The plaintift, before instituting the présent suit, brought one 
in the state court in Massachusetts, in which a demurrer was sustained 
and a final decree was entered against him. Keown v. Keown, 230 
Mass. 313, 119 N. E. 785. See, also, s. c, 231 Mass. 404, 121 N. E. 
153, and Keown v. Hughes (Mass.) 123 N. E. 98. The record in 
Keown v. Keown, supra, was ofifered in évidence without objection 
on the hearing of this motion, and bas been considered. Those dé- 
cisions settled substantial rights and are binding upon the plaintifif 
as far as they go. Having chosen bis forum, litigated, and lost, he can- 
not be permitted to experiment again in another court. The fact that 
he bas, according to bis statement, petitioned the United States Su- 
prême Court to grant certiorari to the Massachusetts courts, does 
not enlarge his rights in thèse proceedings. 

A comparison of the présent bill with that on which the judgment 
of the state court was rendered shows that, as concerns the real 
estate, the two are largely identical. The only points open to the 
plaintiff in this suit are those there left undetermined, viz. the effect 
of the California law on the plaintiff's claim, the plaintiff's rights in 
the $11,000 mortgage given by Margaret E. Hughes to Mrs. Keown, 
and his claim to personal property described in the bill. 

[2-5] The California law now relied on by the plaintift relates only 
to the rights inter se of husband and wife. The décision of the Mass- 
achusetts court was not rested on any principle which would bave 
been différent if the California law had been before it. The bill is 
based, as the state court pointed out, not on an alleged trust resulting 
by implication of law, but on express agreements by the wife to hold 
the property in question for the plaintiff's benefit. In California, as 
in Massachusetts, oral déclarations of trust are not binding. Kerr's 
California Codes, vol. 2, § 852. As to the real estate in Massachu- 
setts, of course, the Massachusetts law governs ; as to that in Cali- 
fornia, the California law; but in neither state can the plaintiff re- 
cover on an oral déclaration of trust concerning real estate. The state 
court had the power to consider questions under the statute of frauds 
on demurrer, and it was plainly in the interest of justice and avoid- 
ance of expense to do so. The déclaration of trust as to the Lynn real 
estate, which I understand to bave been in writing, afifords no ground 
for recovery, because, as the Suprême Judicial Court points out, that 
property, according to the allégations of the bill, was subsequently 
conveyed by Mrs. Keown, with the plaintiff's consent, to Margaret E. 
Hughes, who gave back said $11,000 mortgage, which Mrs. Keown 
now holds, and which the plaintifï seeks to recover. 

[6] The final question as to the real estate transactions described 
in the présent bill is whether the plaintifï bas stated a case for relief 
as to said mortgage. The bill contains allégations that the property 
in return for which the mortgage was given was paid for by the 
plaintifï, and that Mirs. Keown, at the time when, with his assent, 
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the mortgage was made to her, "expressly agreed and declared that 
she held [it] for the benefit of the complainant who retained the en- 
tire bénéficiai interest therein" (clause XXII). If thèse statements 
are established, the plaintifï is entitled to the mortgage; and the 
only question is whether he can sue his wife to get it. The opinion 
of the State court assumes that he can do so ; and for the purposes 
of this demurrer I accept that view. 

[7] As to the Personal property: A suit in equity is not the proper 
way in which to recover damages for personal property wrongfully 
converted or withheld, except spécial and peculiar chattels, papers, 
and documents, which cannot be replaced, like the certifîcates above re- 
ferred to, and perhaps some other things mentioned in the bill, as to 
which the plaintifï would be entitled to a decree for the return of the 
spécifie property. 

From what has been said it follows that the plaintiflf is not entitled 
to an injunction pendente lite restraining the aliénation or incum- 
brance of the various parcels of real estate, and that the motions to 
dismiss of ail parties but Mary E. Keown should be allowed, and as 
to them the bill dismissed. In view of the formai stipulation by the 
défendants not to convey or incumber, which is sufifîciently broad to 
include the mortgage, there seems no occasion for a preliminary inr 
junction. The motion of Mary E. Keown to dismiss the bill is de- 
nied. 



SHAPIKO et al. v. ENGEL et al. 
(District Court, E. D. New York. May 13, 1919.) 

1. Eqtjity ®=395 — Power of Master — Amendment of Pleadings. 

A master is without powér to allow an ainendmeut of the answer by 
setting up a counterelalm which enlarges the issues referred to him, which 
can only be done by the court. 

2. Equity <S=2S3 — Amendment of Pleadinos — Lâches. 

Amendment of an answer by setting up a counterelalm and asking a 
gênerai accountlng, which goes beyond the transactions in issue, will not 
be allowed, where application therefor is not made until the conclusion of 
a long hearing before a master and his report thereon. 

In Equity. Suit by Isaac Shapiro and the American Union Line, 
Incorporated, against Joseph C. Engel and the Interchange, Limited. 
On exceptions to report of master, and motion to reopen hearing and 
allow amendment of answer. Report confirmed, and motion denied. 

Butler, Wyckofif & Campbell, of New York Citv (Homer L. Loomis 
and Joseph A. Barrett, both of New York City, of counsel), for plain- 
tifïs. 

Thompson, Loughman & Bailey, of New York City (T. Langland 
Thompson and James S. Darcy, both of New York City, of counsel), 
for défendant Interchange, Eimited. 

CHATFIEIyD, District Judge. The issues hâve been passed upon 
by a master appoinied to hear and report. He has found in favor 

(g^^For other cases see same topic * KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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of the plaintiff upon the claim for delivery, by tlie défendants to the 
plaintiff Shapiro, of the capital stock of the American Union Line, 
Incorporated, pursuant to a contract between Shapiro and the défend- 
ant Interchange, Limited. He has found in favor of the défendant 
Interchange, Limited, as to certain items of the account between the 
parties, and has held that no account has been stated. 

In bis report the master has presented nndings of fact and con- 
clusions of law in connection with his gênerai statement of the issues 
and his opinion thereon. An examination of the évidence shows that 
there is abundant testimony upon which the opinion of the master is 
based to support his findings and conclusions. In addition to this, 
there is nothing to indicate that the master drew erroneous conclusions 
upon the issues as presented, and the testimony leads the court to 
believe that the master's findings are correct. 

There is no reason, therefore, to sustain any of the exceptions to 
the report, which will be confirmed, and decree in accordance there- 
with should go for the plaintififs, except that an inadvertent statement 
that $125,000 was in the hands of the défendant Interchange, Limit- 
ed, should be deemed corrected to read in the hands of the American 
Union Line, Limited. 

[1] The situation has been complicated by the application, which 
was made before the master to amend the défendants' counterclaim 
and to include gênerai allégations upon which to base charges of 
fraud against the plaintiflf Shapiro, with a full accounting for ail prior 
and subséquent dealings between the plaintiffs and the défendants. 

The défendant Interchange, Limited, also asks that the stock of 
the American Union Line, Incorporated, shall be he\d impounded by 
the court until final judgment upon the claim of fraud and prayer 
for accounting. The master went, in the hearing before him, into the 
question of fraud and duress, but limited that inquiry to the particu- 
lar and spécial contract sued upon, to the questions relating to the in- 
corporation of the American Union Line, Incorporated, the disposi- 
tion of the capital stock thereof, and the account up to the time of 
making the contract sued upon. He therefore held, properly, that a 
gênerai accounting was unnecessary as a part of the issue on the trial 
before him. He also held, properly, that charges of fraud with re- 
spect to the gênerai business relations of the défendants with the 
plaintiffs would not affect his détermination upon the circumstances 
and results of the spécial contract in settlement of the claims relating 
to the American Union Line, Incorporated. 

It is true that the master might hâve stopped the référence while the 
défendants applied to the court for leave to amend their pleadings and 
to enlarge the issues of the entire case by presenting as counterclaims, 
in which they asked for affirmative relief, ail of the matters which 
are now presented ; but the master committed no error in ref using to 
stop the trial before him, which had been pressed with diligence by 
both sides, and as to which the référence itself to the master was 
for the purpose of a speedy détermination on the issues referred. 

But the défendants did not then proceed, as they could hâve done, 
to apply to the court for any relief whatever. The master did not hâve 
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the power to allow such an amendment of the issues and the présenta- 
tion of additional counterclaims, nor to allow, under equity rule 30 
(198 Fed. xxvii, 115 C. C. A. xxvii), the présentation as counterclaims 
of matters which would ordinarily be the basis of a cross-suit or cross- 
bill in equity. Such application could be made only to the court. 

[2] It must be concluded that if the défendants had gênerai charges 
of fraud and deceit, other than those presented, and gênerai rights for 
a complète accounting, which would resuit in their favor, they are 
guilty of lâches in failing to apply to the court for the amendments 
necessary to bring those issues within the présent action and to ask the 
court to hait the trial of the action until their rights could be protect- 
ed. Instead of so doing, they hâve waited until the master has coni- 
pleted his testimony and made his report; they hâve waited until the 
motion to confirm the report has been brought on for hearing, and then 
they hâve presented an application asking that the entire proceeding 
before the master be rendered nugatory, the case reopened and much 
further taking of évidence and delay incurred by trying the issues 
which they now désire to présent, in connection with the issues which 
hâve previously been heard and reported upon by the master. This 
relief is urged upon an order to show cause for leave to file an amend- 
ed counterclaim, which sets up substantially the same défense of fraud 
which has been tried and adds thereto the allégations of their intended 
cross-bill. 

Upon this motion they also ask for an adjournment of the hear- 
ing upon the master's report, and inferentially ask that the référence 
itself be opened in order to take the testimony of two witnesses, who 
were then under arrangement with the défendants' counsel to sail for 
this country on April 19, 1919. It is alleged that thèse witnesses 
could not previously obtain passports to come to the United States, 
because of matters connected with the European War. Upon the 
hearing, bad faith in the making of this application was definitely 
charged, and the plaintiff insisted that the two witnesses for the de- 
fendants did not intend to appear. The court, through ordinary ac- 
cumulation of work, was unable to dispose of the matter upon the 
merits at once, before the date when thèse two witnesses should hâve 
reached America if they had sailed as represented. Upon inquiry by 
the court it has appeared, after urgent cablegrams by their attorney, 
that the men did not sail ; but one of them then said that he would 
definitely sail for the United States upon the 2d of May, by the boat 
sailing on that date. That promise has now resulted in the appear- 
ance of this man upon the boat in question ; but his testimony would 
add nothing to the issue disposed of herein. 

The défendants hâve the right to bring an action for any cause not 
rendered res adjudicata by the trial already had, and to seek an ac- 
counting as to any matters which accrued subséquent to the contract 
in suit. If such action is brought, the défense of lâches can be in- 
terposed ; but, under the master's rulings on this référence, the Inter- 
change, Limited, has not been precluded by equity rule 30 from seek-' 
ing whatever relief they may be entitled to. Whether the stock of the! 
American Union L,ine, Incorporated, should be impounded, or further] 
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security exacted from either party (by way of attachment or order), 
can be disposed of in that action, and the défendant Interchange, 
Limited, will be amply protected if it proceeds with diligence. 

The motion to reopen the trial of this action, and to include addi- 
tional issues beyond those heard by the master, will be denied, without 
préjudice to the merits of any other action thereon. The exceptions 
will be overruled as above indicated and the report confirmed. 

Let decree be entered accordingly. 



HUNNEWELL et al. v. GILL et al. 

(District Court, D. Massachusetts. June 5, 1918.) 

No. 636. 

1. Internai, Revenue <s=^8 — iNHEErrANCE Tax — Construction. 

Act June 27, 1902, provlding that Inheritance tax provisions of the War 
Eevenue Act of 189S should not affect contingent bénéficiai interests not 
vested before July 1, 1902, raaUes the 1898 tax inapplicable to an estate 
not probated before July 1, 1902. 

2. Internal Revenue (@=536 — Recovering Tax Patmekts. 

Act July 27, 1912, authorizlng présentation of clalms for refunding in- 
heritance taxes illegally collected under Act June 13, 1898, § 29, to the 
Commissioner of Internai Revenue, and authorizlng the Secretary of the 
Treasury to pay such refunds, restricts a clalmaut to suit against the 
United States, and does not authorlze one against an internai revenue 
coUector under Rev. St. §§ 3220, 3226-3228 (Comp. St. §§ 5944, 5949-5951). 

At Law. Action by Francis W. Hunnewell and others against 
James D. Gill and others, former and présent Collectors of Internai 
Revenue. Judgment for défendants. 

Warner, Stackpole & Bradlee, of Boston, Mass., for plaintiflfs. 
George W. Anderson, U. S. Atty., of Boston, Mass., for défendants. 

MORTON, District Judge. This is an action at law by the surviv- 
ing executor of H. Hollis Hunnewell, deceased, against the former 
and présent collectors of internai revenue, to recover back an in- 
heritance tax of $115,668.88 assessed under section 29 of the War 
Revenue Act of June 13, 1898 (30 Stat. 464, c. 448), against the es- 
tate of said décèdent, and paid under protest in 1903. The plain- 
tiffs also claim interest amounting to about $83,000. The case was 
heard on a statement and supplementary statement of agreed facts. 

H. H. Hunnewell died in May, 1902. He left a will, which was ad- 
mitted to probate in September, 1902, and executors were then ap- 
pointed. There was no probate on the estate, and no payments from 
it were made, before that time. The inheritance tax provisions of the 
act of 1898, so far as material to this case, were repealed by Act April 
12, 1902, c. 500 (32 Stat. 97), the repeal to take effect on July 1, 1902. 
The testator, it will be observed, died after the passage of the repeal- 
ing act, and before it became operative. On June 27, 1902, another act 
was passed, which provided, in substance, that no tax should thereafter 

^=3For other cases see same toplc & KBY-NUMBBR In ari Key-Numbered Dlgests & Indexes 
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be asséssed or imposed under the act of 1898 "upon or in respect of 
any contingent bénéficiai interest which shall not hâve become abso- 
lutely vested in possession or enjoyment prior to July 1, 1902," and 
that such taxes which had been collectcd should be refunded. 32 Stat. 
406, c. 1160. 

Under the act of 1898 the Treasury Department collected varions 
taxes, aggregating a large amount, to which, it was eventually decided 
ihe United States was not entitled. The resulting situation not being 
adequately provided for by existing law, in 1912 an act was passed, 
which is copied in full on the margin.^ Under this act the plaintiffs, 
on December 24, 1913, made a claim to the Commissioner of Internai 
Revenue for the repayment of tlie taxes hère in question. This claim 
was refused, and the présent suit was then brought. Previous claims 
had also been made by the plaintifïs to the collector and the Commis- 
sioner. Tliey were based, not on the Revised Statutes, but upon the 
act of 1902, and they were not sufficient to lay the foundation for an 
action against the collector, under Rev. Stats. §§ 3226 and 3227 
(Comp. St. §§ 5949, 5950). They may, I think, be disregarded for 
the purpose of the présent case. 

[1] In United States v. Jones, 236 U. S. 106, 35 Sup. Ct. 261, 59 
L. Ed. 488, Ann. Cas. 1916A, 316, and McCoach, Collector, v. Pratt, 
236 U. S. 562, 35 Sup. Ct. 421, 59 L. Ed. 720 (Comp. St. §§ 5944, 
5949-5951) it was decided that the act of 1902 applied to unprobated 
estâtes, like the Hunnewell estate, and that no tax was assessable 
thereon. The tax hère in question was therefore illegally asséssed 
and collected. 

[2] Passing over several points of rather technical character urged 
by the défendants, which seem to me not well taken, the question on 
which the case turns, as I view it, is whether the act of 1912 opens 
the way for a suit like the présent one against the collector under the 
gênerai revenue statutes. R. S. §§ 3220, 3226, 3227, 3228. United 
States V. Hvoslef , 237 U. S. 1, 35 Sup. Ct. 459, 59 h. Ed. 813, Ann. Cas. 
1916A, 286, expressly decided that the act of 1912 gave a new right of 
action against the United States, independent of the provisions of the 
Revised Statutes. In view of that décision, the only contention open to 

1 Act July 27, 1912, c. 256, 37 Stat. 240: 
"An act extending the tlme for the repayment of certain war revenue taxes 
erroneouBly collected. 

"Be it enacted by the Senate and House of Représentatives of the United 
States of America in Congress assemWed, that ail claims for the refunding 
of any internai tax alleged to hâve been erroneonsly or illegally asséssed or 
collected under the provisions of section 29 of the act of Congress approved 
June 13, 1898, known as the war revenue tax, or of any siims alleged to liave 
been excessive, or in any manner wrongfuUy collected under the provision,? 
of sald act may be presented to the Commissioner of Internai Revenue on or 
before the iirst day of Janiiary, 1914, and not thereafter. 

"Sec. 2. That the Secretary of the Treasury Is hereby authoriz'ed and di- 
rected to pay, out of any moueys of the United States not otherwise appro- 
priated, to such clalmants as hâve presented or shall hereafter so présent thelr 
claims, and shall establish such erroneous or illégal assessnieut and collection, 
any sums paid by thèm or on thelr account or in their Interest to the United 
States under the provisions of the act aforesaid. 

"Approved July 27, 1912." 
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the plaintiffs is that the act has a double aspect, and also authorizes suit 
against the collector. The question is of practical importance, because, 
if the plaintiffs can maintain the présent action, they would be entitled 
to interest, which as stated, amounts to $83,000. Old Colony R. R. Co. 
V. Gill, Collector, 257 Fed. 220 (D. Ct. Mass., June 28, 1916) ; Boston 
& Providence R. R. Co. v. Gill, Collector, 257 Fed. 221 (D. Ct. Mass. 
September 13, 1916). If they can only sue the United States, as the 
act of 1912 does not provide for the payment of interest, it cannot be 
recovered. 

In the Hvoslef Case, the Suprême Court, after referring to various 
refunding statutes which created rights of action against the United 
States, said : 

"The sanie rule niust obtaln as to ail daims described in tlie act of 1912, 
and in tliis view we are not concerned in tlie présent case with questions aria- 
ing under the seneral provisions of the internai revenue laws." Hughes, J., 
237 U. S. 11, ;» Sup. Ct. 462, 59 L. Ed. 81 S, Ann. Cas. 1916A, 286. 

An examination of the briefs in that case shows that the solicitor 
gênerai made substantially the same contention as the présent plain- 
tiffs. It was with référence to that argument that the language quoted 
was used by the court. I understand it to mean that ail claims under 
the act of 1912 are to be prosecuted in the same manner ; i. e., by suit 
against the United States. So construed, the décision just referred to 
is décisive on the question before me. If I am in error in this, and the 
question is an open one, I should still reach the same conclusion. I 
do not think that the act contemplâtes two sorts of claims, one of 
which may be recovered with interest through suits against the col- 
lector, based on the first section and the gênerai revenue statutes (Rev. 
Stats. §§ 3220, 3226, 3227, 3228), while the other is to be recovered 
without interest through suits against the United States, based on 
the second section. 

I give such of the requests for rulings as are consistent with the 
foregoing opinion ; the others I refuse. 

Judgment for défendants. 
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UNITED STATES v. SIMPSON. 

(District Court, D. Colorado. Aprll 24, 1919.) ' 

No. 3168. 

1. Intoxicating Liquobs (©=222 — Teanspobtation op Liquoe into Prohibi- 

tion States — Indictment — Negativing Exceptions. 

An Indictment for violation of Act March 3, 1917, § 5, known as the Reed 
Amendment (Conip. St. 1918, § 8739a), maklng it an offense to "cause In- 
toxicating liquors to be transported in Interstate commerce, except for 
scientiflc, sacramental, médicinal or mechaulcal purposes," Into a pro- 
hibition State, need not négative the excepted uses, which is matter of 
défense. 

2. Commerce <S=>16 — Inteestate Commerce — ^Automobile as "Common Cab- 

EIEE." 

An automobile may be so used as to become a "common carrier" in 
Interstate commerce. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Common Carrier.] 

3. Intoxicating Liquobs <S=s>138 — ^Tbanbpoetation in Intebstatk Commerce. 

One who buys intoxicating liquor in one state and transports it in hls 
ovpn automobile Into a prohibition state for hls own personal use, and not 
for sale, does not transport it in Interstate commerce, wlthln the Eeed 
Amendment (Act March 3, 1917, § 5 [Comp. St. 1918, §| 8739a, 10387a- 
10387c]). 

Criminal prosecution by the United States against Everett ly. Simp- 
son. On demurrer to indictment. Sustained as to third count. 

Harry B. Tedrow, U. S. Dist. Atty., of Boulder, Colo. 
Edmund J. Churchill, of Denver, Colo., for défendant. 

IvEWiS, District Judge. This is a demurrer to an indictment charg- 
ing the défendant with the violation of section 5 of the Act of March 
3, 1917 (Reed Amendment) 39 Stat. 1069, c. 162 (Comp. St. 1918, §§ 
8739a, 10387a-10387c). The three counts charge the same offense, each 
putting it in a différent way. Each charges that the défendant, on Au- 
gust 25, 1917, did unlawfully cause five quarts of whisky to be trans- 
ported in interstate commerce from Cheyenne, Wyoming, to Denver, 
Colorado ; the laws of the latter state prohibiting the manufacture and 
sale therein of intoxicating liquor for beverage purposes. The second 
count adds that the transportation was in an automobile, and that the 
liquor was to be used for other than scientific, sacramental, médicinal, 
or mechanical purposes; and the third adds that prier to the time of 
transportation the défendant vi^as in Cheyenne, bought, paid for and 
owned the liquor, and thereafter himself, as such owner, transported 
same from Cheyenne to Denver in an automobile then and there owned 
by him, for his own personal use other than for scientific, sacramental, 
médicinal or mechanical purposes. 

[ 1 ] The demurrer to the first count is rested on the ground that the 
exceptional uses for which the liquor may be brought in is not nega- 
tived. The statute reads thus: 

^=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & ludexes 
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"Whoever sliall order, i)ni'chase, oi- cause intoxioating liquors to be trans- 
ported In Interstate commerce, except for scientitlc;, sacraniental, médicinal, 
and mectianical purposes," etc. Comp. St. 1918, § S739a. 

The permissible purposes are matters of défense. United States v. 
Cook, 17 Wall. 168, 21 L. Ed. 538; Nelson v. United States (C. C.) 30 
Fed. 112, 116; Shelp v. United States, 81 Fed. 694, 26 C. C. A. 570; 
United States v. Cook (D. C.) 36 Fed. 896; United States v. Stone (D. 
C.) 49 Fed. 848; The Mary Merritt, Fed. Cas. No. 9,222. 

[2] It is said that the second coimt is bad because transportation by 
automobile is not a violation of the Act. An automobile may be used 
so as to become a common carrier in interstate commerce. 

The District Attorney stated in argument that the détails of the 
transaction were set out in the third count for the purpose of testing, 
in the shortest and most inexpensive way, whether the bringing in of 
liquor in the manner stated in that count is a violation. It is difficult to 
believe that the innumerable daily transactions, non-commercial in char- 
acter and privately carried on across State lines, come within the reach 
of national regulatory power given by the Constitution ; and yet I 
confess the broad language in some of the cases does not leave me 
entirely free from doubt. After ail, my conclusion is reached from 
what is said about the Uncle Sam Oil Co. in the Pipe Line Cases, 234 
U. S. 548, 561, 562, 34 Sup. Ct. 956, 959 (58 U. Ed. 1459). The facts 
there considered are apt. Justice Holmes, for the majority, said : 

"There remains to be considered only tlie Uncle Sam Oil Company. Tliiis 
Company has a refinery in Knnsas and oil wells in Oklahoma, wltli a pli)e Une 
Connecting tlie two, which it lias used for tlie sole i}urpose of conductina: 
oil from its own wells to its own refinery. It would be a perversion of lan- 
guage, considering the sensé in wlilch it is used lu the statute, to say that 
a man was engaged in the transportation of water whenever lie puniped a 
pail of water from his well to liis house. So as to oiï. When, as in thls 
case, a company is merely drawing oil from its own wells across a State 
Une to its own refinery for its own use, and that is ail, we do not regard it 
as falling within the description of the Act, the transportation beiug merely 
an incident to use at the end." 

[3] Of course the prime inquiry there was whether the Uncle Sam 
Oil Company was a common carrier ; but to be a common carrier with- 
in the Act it was necessary that it be f ound to be engaged in transporta- 
tion in interstate commerce, and the transportation in interstate com- 
merce was the part of the inquiry to which Justice Holmes addressed 
himself . That this is so is demonstrated by the Chief Justice : 

"The view which leads the court to exclnde it [from the opération of the 
Act] is that the company was not engaged in trausjHirtution under the stat- 
ute, a conclusion to wliicli I do not assent. The facts are thèse: That com- 
pany owns wells in one State from whicli it has pipe Unes to its refinery in 
another State, and pumps its own oil tlirougli said pipe lines to its refinery, 
and the product, o] courte, tchcn rcduced at the rcfîncri;, passes iiito the 
markets of consumption [italics mine]. It seenis to me that the liusiness tlius 
carried on is transportation in interstate commerce within the statute." 

I take it that the fact stated by the Chief Justice (in italics) was a 
necessary élément to the conclusion he rïached. That is to say, he did 
not agrée with the majority that the transportation was "tnerely an 
incident to use at the end," but that the transportation from Oklahoma 
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to Kansas, the refining of the oil in Kansas, and the passing of the re- 
fined oils into the markets of consumption should be viewed as one 
transaction, and that the three separate acts deahng with the subject 
constituted transportation in interstate commerce. Kelley v. Rhoads, 
188 U. S. 1, 23 Sup. Ct. 259, 47 L. Ed. 359. 

Dan Hill's Case, 248 U. S. 420, 39 Sup. Ct. 143, 63 L. _Ed._ , re- 

cently decided by the Suprême Court, is not in point, as I view it. That 
also was a prosecution for violation of the Reed Amendment; but 
the indictment charged that Hill, while in Kentucky, boarded a trolley 
car being operated by a common carrier corporation engaged in inter- 
state commerce, and by means thereof , did cause himself and the said 
intoxicating liquor, then upon his person, to be carried and transported 
in interstate commerce into the State of West Virginia. The charge 
was exactly within the statute — "cause intoxicating liquors to be trans- 
ported in interstate commerce." Hill caused the liquor to be trans- 
ported in interstate commerce, in the manner charged in the indictment, 
as much so as if he had separately intrusted the liquor to the common 
carrier for transportation. 

The demurrer is overruled as to the first and second counts, and sus- 
tained as to the third count. It will be so ordered. 



DAMPSKIBS ACTIESELSKABET SANGSTAD et al. v. HUSTIS. 

(District Court, D. Massachusetts. Juiie 6, 1919.) 

No. 1652. 

Shipping ©=53%, New, vol. 8A Key-No. Séries — Jtirisdictiox of Admiralty — 
Suit Against Railkoad XJndeb Fédéral Control. 

Under Fédéral Control Act March 21, 1918, § 10 (Comp. St. 1918, § 
3115%j), and General Orders Nos. 50 and 50A thereunder, a suit in admir- 
alty may be maintained against tlie Director General of Railroads upon a 
causé of action existing against a railroad company while under fédéral 
control. 

In Admiralty. Suit by the Dampskibs Actieselskabet Sangstad and 
others against James H. Hustis, receiver. On exceptions to libel and 
motion to amend. Exceptions overruled, and motion granted. 

Storey, Thorndike, Palmer & Dodge, of Boston, Mass., for libelants. 
Henry F. Hurlburt and Hurlburt, Jones & Hall, ail of Boston, 
Mass., specially for respondent. 

MORTON, District Judge. The intention underlying section 10 of 
the Railroad Act of March 21, 1918 (40 Stat. 456, c. 25 [Comp. St. 
1918, § 3115%j]), is clear. It was that the railroads, although under 
fédéral control, should continue to be subject to ail légal liabilities, en- 
forceable in the ordinary way as if fédéral control did not exist, ex- 
cept that attachment on mesne process and levy on exécution were 
forbidden. Senator Smith, of South Carolina, reporting the bill to 
the Senate, said: 

(gsaPor other casea see same topic & KBY-NXIMBBR in ail Key-Numbered Digests & Indexes 
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"Section 10 provides that, so far as not Inconsistent wlth fédéral control, 
each of the carriers shall remain subjcct to ail laws and llabllitles whether 
arlsing under statutes or at common Uiw." 

Mr. Sims, in reporting the bill to the House of Représentatives, said : 
"Sections 8 and 10 need no explanatlon." 

Strictly speaking, a suit in aclmiralty is neither an action at law nor 
a suit in equity (In re Louisville Underwriters, 134 U. S. 488, 10 Sup. 
Ct. 587, 33 L,. Ed. 991) ; but admiralty suits are so f ew compared with 
the total number of suits and actions brought, and corne so little to 
the attention of the lawyer in gênerai practice, that they are often 
disregarded, and the expression "actions at law and suits in equity" 
would ordinarily be understood to cover ail civil proceedings. I en- 
tertain no doubt that it was so used by Congress in section 10. 

Moreover, by section 10 a very considérable power is given to the 
Président, and in Orders 50 and 50A suits in admiralty are expressly 
included. Taking the statute and orders together, I rule that the suit 
is maintainable against the Director General. 

The motion to amend is allowed. The exceptions to the libel, based 
on alleged lack of jurisdiction, are overruled. 



THE CATAWTSSA. 

(District Court, D. Massachusetts. Jiiue 6, 1919.) 

No. 1682. 

1. Shipping <©=33%, New, vol. 8A Key-No. Séries — Pkopeety TJndeb Fedebal 

CONTBOL — Suit Against Vessel. 

The provision of Fédéral Control Act March 21, 1918, § 10 (Comp. St. 
1918, § 3115%.i), that "no process, niesne or final, shall be levled against 
any property under such fédéral control," does not prevent the arrest of a 
vessel in a suit in rem In admiralty, although owned by a rallroad Com- 
pany under fédéral control. 

2. Shipping ©=31/2, New, vol. 8A Key-No. Séries — Effect of Fédéral Con- 

trol— Suit IN Admiralty. 

Where a rallroad compauy nnder fédéral control, as owner of a vessel, 
brought suit against another vessel for collision, the claimant, on the 
fillng of a cross-libel, is entltled to the usual order, under admiralty rule 
53 (29 Sup. Ct. xiv), staylng suit on the original libel until securlty is 
furnlshed by libelaut. 

3. Shipping 'S=^3y2, New, vol. 8A Key-No. Séries — Fédéral Conteol — Suit 

Against Vessel — Substitution of Director General as Respondent. 

In a suit in rem In admiralty against a vessel owned by a rallroad 
Company under fédéral control, fhe Director General will not be sub- 
stituted as respondent, on motion of clai'uiant or on his own motion. 

In Admiralty. Suit by Marcus Nielsen & Son, Incorporated, 
against the steamtug Catawissa. On motions for substitution of re- 
spondents. Denied. 

©=3Por other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests à Indexes 
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Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for libel- 
ant. 

W. M. Richardson, of Boston, Mass., for Director General. 
John R. L,azenby, of Boston, Mass., for respondent. 

MORTON, District Judge. The facts, while not admitted, are 
really not in controversy, and are sufficiently estabhshed by the formai 
proofs which hâve been submitted. The Ulrik Holni and the Catawis- 
sa were in collision in Boston Harbor. Both were damaged. The 
Reading Company, owner of the Catawissa, filed a libel in rem 
against the Holm, in answer to which her owners, Marins Nielsen & 
Son, Incorporated, of Copenhagen, appeared, stipulated, and answered. 
That suit is still pending. Three months and a half afterwards Niel- 
sen & Son Incorporated, filed a cross-libel against the Catawissa,. con- 
taining the usual prayer that the proceedings under the original libel 
by the Reading Company be stayed imtil security be given to re- 
spond in damages to the cross-libel, under admiralty rule 53 (29 Sup. 
Ct. xiv). 

[1] The questions now before Ihe court grow out of the fact that 
the Catawissa, being under charter to the Philadelphia & Reading Rail- 
way Company, had been taken over on December 28, 1917, as part of 
the property of that railroad System, by the United States, under the 
fédéral control proclamation. The various proclamations and orders 
pertinent to this case are set out in the motions of the railroad com- 
pany, filed February 15, 1919, and of Walker D. Hines, Director Gen- 
eral of Railroads, filed March 3, 1919. The Catawissa does not appear 
ever to hâve been used for strictly government work. At the time in 
question she was engaged in the New England coal trade, like a pri- 
vately owned vessel. (Affidavit of Murphy.) No process bas yet is- 
sued against the Catawissa upon the cross-libel. 

The Reading Company and Mr. Hines hâve each filed motions ask- 
ing that he be substituted as respondent in the cross-libel in place of 
the tug, and that the Catawissa be dismissed from the cross-libel as a 
party thereto. The présent questions are: (1) Whether process shall 
issue against the Catawissa on the cross-libel. or whether that libel 
shall be dismissed as to her; (2) whether security shall be required of 
the Reading, Company to respond in damages to the cross-libel as a 
condition of permitting it to proceed with its original libel; (3) wheth- 
er, against the objection of Nielsen & Son, Incorporated, the Director 
General shall be substituted as respondent in the cross-libel. 

I hâve just decided that section 10 of the Railroad Act (Act Mar'-' 
21, 1918, c. 25, 40 Stat. 456 [Comp. St. 1918, § 3115%]]) authorizes 
suits in admiralty against railroads while under fédéral control. Damp- 
skibs, etc., v. Hustis, Receiver (D. C. Mass.) 257 Fed. 862, filed June 
6, 1919. It follows that the usual admiralty procédure applies to y- 
cases, including the right of arrest, unless that is forbidden by .? 
last sentence of the first paragraph of section 10: "But no process 
mesne or final shall be levied against any property under such fédéral 
control." If the arrest of the Catawissa be merely the équivalent of 
attachment on mesne process in an action at law, it is so forbidden. 
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The arrest of the respondent in admiralty proceedings is, however, 
much more than an attachment on mesne process. It is the founda- 
tion of the jurisdiction. The seizure of the vessel is not simply for 
the purpose of securing pfoperty out of which a decree, if one be 
obtained, can be satisfied ; it is the assertion of jurisdiction over the 
res, and is necessary to such jurisdiction. The purpose of the sentence 
quoted is to protect the property of carriers against seizure as security 
in légal proceedings or for the satisfaction of judgments or decrees. 
The arrest of a vessel in admiralty, while it has the resuit of furnish- 
ing security, is primarily for a différent and more fundamental purpose. 
The Brig Ann, 9 Cranch, 291, 3 1. Ed. 734; The Propeller Commerce, 
1 Black, 574, 580, 17 L,. Ed. 107; Taylor v. Carryl, 20 How. 583, 599, 
15 L. Ed. 1028. 

The statutory provision just quoted does not, therefore, prevent ar- 
rest in admiralty proceedings, and process may issue against the 
Catawissa. General Orders of the Director General 50 and 50A im- 
piledly authorize suits in admiralty against him. The further pro- 
visions limiting the control of the courts over such proceedings seem 
to me of extremely doubtful validity. He cannot by his order prescribe 
how far he shall be subject to statutory law. 

[2] The next question is whether the Reading Company, as original 
libelant, shall be required to give security under rule 53 on the cross- 
libel, as a condition of being permitted to proceed with the original 
libel. The accident happened in September, 1918, and the original 
libel was fîled in that month. The practice of requiring such security 
under rule 53 in ordinary cases is so firmly established as to be a rec- 
ognized part of admiralty procédure. Holding as I do that section 10 
opens the door to proceedings in admiralty against carriers and their 
property during fédéral control, I think that the usual practice in such 
cases should be followed, as would be donc between private parties, 
and that, where a carrier itself invokes the aid of the admiralty court 
by fîling an original libel, it should be held to respond on the cross- 
libel like an ordinary litigant. The order prayed for by the cross- 
libelant, staying the proceedings under the original libel until security 
is furnished by the respondent in the cross-libel, is granted. 

[3] As to the motions of the Reading Company and of Mr. Hines 
that the Director General be substituted as respondent to the cross- 
libel : It is for the plaintiff to say vvhom he will sue, not the respond- 
ent. I agrée with the resuit in the Jensen Case. Jensen v. Lehigh 
Valley R. Co. (D. C.) 255 Fed. 795. 

Motions denied. 
257 F.— 55 
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C. F. HARMS CO. v. BROOKLYN ASH REMOVAL CD. et al. 

BROOKLYN ASH REMOVAL CO. v. C. F. HARMS CO. 

(District Court, E. D. New York. Aprll 22, 1919.) 

Shipping <g=>54 — Charter — Sinkino of Scow — Liability. 

Where a scow, whlch was being used by the charterer to reinove refuise 
from a city, capsized while loading, and the charterer was compelled to 
incur expense in removing refuse from the berth where the scow cap- 
sized, held, that the scow and its captaln were at fault, and that neither 
the charterer nor the city, whose ash cars were dumped therein, were at 
fault ; the accident being caused by the want of care by the captaln and 
leak in the scow whlch caused It to list and ultimately to capsize. 

In Admiralty. Libel by the C. F. Harms Company against the 
Brooklyn Ash Removal Company, which by pétition brought in the 
City of New York, together with a Hbel by the Brooklyn Ash Remov- 
al Company against the C. F. Harms Company. Libel of C. F. Harms 
Company dismissed, and decree rendered against it on second libel. 

Macklin, Brown & Purdy, of New York City, for Harms Co. 
Alexander & Ash, of New York City, for Ash Removal Co. 
William P. Burr and Mr. Carroll, both of New York City, for City. 

GARVIN, District Judge. C. F. Harms Company, owner of the 
scow W. F. Harms, has filed a libel against the Brooklyn Ash Removal 
Company. The latter company answered, and brought in by pétition 
the city of New York. A second libel was also brought by the Brook- 
lyn Ash Removal Company against the C. F. Harms Company, and 
thèse actions hâve been tried together. 

The libel of C. F. Harms Company claims damages sustained by its 
scow W. F. Harms, which capsized on December 2, 1917, while lying 
at the dumping board at the foot of Twenty-Seventh street, Brooklyn. 
The libel of the Brooklyn Ash Removal Company, Incorporated, claims 
damages by reason of the expense which it incurred in removing ref- 
use from the. berth at the foot of Twenty-Seventh street, tbere de- 
posited when the scow capsized, and for injury to the structure on the 
dump at the place of the accident. 

The Harms Company chartered the W. F. Harms to the Ash Re- 
moval Company ; the charter providing in part as f ollows : 

"Second. We will furnish a captaln for each scow at our own expense, 
who will be under your control and orders ; but you are not to be responsl- 
ble for the acts of any captaln In the care, movement, or navigation of said 
scows, and we will save you harmless and défend you from any claims, ac- 
tions, or suits arislng therefrom. 

"Third. We will keep the scows in repair and in seaworthy condition, 
and will furnish and maintain Unes, anchors, and ail equipment necessary 
for the work in which the scow is engaged. 

"Fourth. You will be responsible for ail repairs of damage done to scows 
in loading and unloading, where such damage Is caused by the négligence 
of your employés or the imperfection of your machinery or appllances. In 
case of damage to scows in tow, or by another vessel, the towboat or vessel 
at fault and its owners shall alone be held responsible. You are not to be 

(g:;3For other cases see same topic & KEY-NUMBBR ia ail Key-Numberea Digests & Indexes 
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held responsible for damage doue by ice, stonn, Are, tlie éléments, tlie act 
of God, or causes beyond your control, or for repairs that are due to the or- 
dinary use, wear, and tear of the scows." 

La te in November, 1917, the W. F. Harms went to the foot of 
Twenty-Seventh street, Brooklyn, in charge of her captain, Frank 
Catapano. A careful reading of his testimony satisfies me that while 
the loading was going on the scow was moored close to the dock, pro- 
jecting out from the dock into the berth, about 11 feet above which is 
a dumping board, upon which ash carts of the city of New York are 
backed and discharge their loads upon the scow below. The con- 
tents of thèse ash carts fall some 10 or 15 feet through the air, and, if 
the scow is properly moored, are dumped in the center of the scow. 
The Harms Company claims that the scow was not moored close to the 
dock; that as a resuit ashes were piled in quantity upon the side near- 
er the dock, which caused her to capsize ; that the Ash Removal Com- 
pany was négligent in failing to remove obstructions which were in 
the water between the scow and the dock, and in failing to properly 
trim the cargo. Thèse are the real acts of négligence urged. 

The Ash Removal Company claims that the scow, as she was loaded 
with ashes and went lower into the water, began to leak on the side 
next to the pier, which was caused by her unseaworthy condition, and 
by reason of the breach of the agreement on the part of the Harms 
Company to keep her in repair and in a seaworthy condition, and by 
a further breach of such agreement by Harms Company, in that the 
captain of the scow failed to properly care for, move, or navigate the 
scow, having left her unattended shortly before she capsized. The 
Ash Removal Company, as against the city of New York, claims that 
if it be established, as contended by Harms Company, that the accident 
was caused by failure to remove articles from the water between the 
scow and the dock, or by ashes being dumped upon the scow in such 
manner as to cause her to list and capsize, the city of New York is 
responsible, because that would be caused by the négligence of the em- 
ployés of the city. 

Some testimony was given at the trial of a conversation in which 
Mr. McKenzie, who was acting for the Harms Company, participated, 
and during which it is claimed on behalf of the Ash Removal Company 
that he recognized the liability of the Harms Company. I am of the 
opinion that the testimony does not justify a conclusion that he in any 
way admitted liability on the part of Harms Company, and in the dé- 
termination of thèse actions I shall give that conversation no considér- 
ation whatever. 

It seems to me that the testimony of the captain of the scow, which 
was ofifered by the Harms Company, may be taken to establish that 
while the scow was in the process of being loaded she was moored 
close to the dock. During the night and at other times, to allow 
for the rise and fall of the tide, and when loading was not going on, 
her lines were doubtless slackened. I do not find that the city is in 
any way at fault. I am of the opinion that the record establishes that 
the scow capsized because, as she loaded and settled in the water, she 
began to leak, which caused her to list and resulted in her being upset. 
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I cannot crédit the testimony of the captain that there was no water in 
her, and in view of the fact that she hsted when he left her for the 
night, as he explains it, to see his sick child, I am of the opinion that 
he did not give the scow the care which under the charter he was re- 
quired to exercise. 

The Ubel of the Harms Company is therefore dismissed. In the case 
brought by the Ash Removal Company there wiU be a decree for the 
Hbelant. 



LEWIS et al. v. ERIE R. CO. et al. 

(District Court, M. D. Pennsylvania. March Term, 1919.) 

No. 1048. 

1. Kemoval of Causes (S=384 — Notice of Piling Pétition. 

Présentation to the state court of a pétition and bond for removal, în tlie 
présence of plaintiffi's counsel, who accei)ted service of a rule to show 
cause, and appeared to the rule, flled an answer, and was heard, hcld 
sufficient notice under Judicial Code, § 29 (Comp. St. § 1011). 

2. Removal of Causes <S=92 — Time for Filin g Record. 

The requirement of Judicial Code, § 29 (Comp. St. § 1011), that a re- 
moving défendant shall file a certifled copy of the record in the fédéral 
court wlthin 30 days from the date of flling the pétition, présupposes that 
the state court will act upon the pétition within that time, and, where 
It does not, filing of the record within 30 days thereafter Is sufiicient. 

At Law. Action by Henry A. Lewis and Laura F. Lewis against the 
Erie Railroad Company and the Delaware & Hudson Company. On 
motion to remand to state court. Denied. 

D. T. Brewster and Denny & Gardner, ail of Montrose, Pa., for 
plaintifïs. 

Paul Bedford, of Wilkes-Barre, Pa., L. E. Carr, of Albany, N. Y., 
and Wm. A. Skinner, of Snsquehanna, Pa., for défendants. 

WITMER, District Judge. Some of the matters hère presented 
were considered by Judge Smith in passing on the pétition for removal 
from the state court. The conclusions reached, appearing from his 
opinion filed, hâve my affirmance, and further discussion hère seems 
needless. 

[1] The only matter of importance passed by for décision in this 
court has to do with the sufficiency of notice given by petitioners in 
moving for removal. The usual pétition, with the required bond, was 
presented to court in the présence of counsel for plaintifïs, and out 
of abundance of caution the court entered a rule to show cause why 
the prayer of the pétition should not be allowed, returnable at a time 
subséquent. Counsel accepted service of the rule. Is this a sufficient 
compHance with the statute (Judicial Code [Act March 3, 1911, c. 
231] § 29, 36 Stat. 1095 [Comp. St. § 1011]), providing for written 
notice prior to the filing of the pétition and bond in the removal of 
causes from state to fédéral courts? 

<g=3For otUer cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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We think it is. The plaintiffs were advised in writing of défendants' 
endeavor. Their counsel was in court, and défendants' pétition and 
bond were before him. Ample opportunity was afïorded to be heard 
before the court accepted the pétition and bond and directed the remov- 
al. The record shows that plaintiffs appeared to the rule, filed an 
answer and were heard. What more could they expect from a more 
literal compliance of the statute, if that were possible? They were 
afïorded a hearing and careful considération of their objections to 
the attempted removal. While the recited provision of the statute is 
imperative, it is not intended to operate as a hindrance or obstacle in 
the way of those seeking to avail themselves of the provisions of the 
statute. Its aim and purpose is to give the opposing party fuU and 
timely notice of the attempt to remove a suit brought, possibly to afford 
such an opportunity for hearing before the court accepts the pétition 
and bond tendered. When this is done, ail bas been accomplished that 
was intended. Accordingly it was held that notice is unnecessary, 
where the motion was made upon dismissal as to résident défendant 
while ail parties were in court (Byrne's Adm'r v. Chesapeake & O. R. 
Co. [1913] 151 Ky. 553, 152 S. W. 538; where copy of the pétition 
for removal was furnished counsel of record in the state court before 
the same was filed and notice was satisfactory to that court, the court 
to which the case was removed held it to be a sufficient compliance. 
Chase v. Erhardt [D. C] 198 Fed. 305); and if, as stated in Cropsey 
V. Sun Printing & Publishing Ass'n [D. C] 215 Fed. 132, "the main, 
if not the only, purpose of the statutory requirement as to notice is 
that the plaintiff be seasonably advised of the defendant's intention 
to remove the cause," this was accomplished by submitting to their 
attorney the pétition and bond, recognized by him as shown in the ac- 
ceptance of service of the rule to show cause thereon endorsed. The 
formai notice, consisting of the pétition and bond, and the rule fixing 
the time when the same would be taken up for action by the court, fur- 
nished the most substantial form of written notice to plaintiffs of the 
défendants' intention to remove the cause and constitutes, both in 
letter and spirit, compliance with the provisions of the act. 

That the pétitions for removal were filed within the time provided 
by statute is not doubted. The summons was returnable December 
5th. One of the défendants filed its pétition a few days before and 
the other several days thereafter. Both pétitions were filed before the 
défendants were required by the laws of the state, or the ruies of the 
court, in which suit was brought, to answer or plead to the plaintiffs' 
déclaration or statement. 

[2] Plaintiffs' contention that certified copy of the record in this 
suit was not filed within 30 days from the date of the filing of the pé- 
titions in compliance with the requirements of the provisions of the act 
must also be denied. It is true that such certified record was not filed 
within 30 days from the filing of the pétitions ; however, the provi- 
sions requiring that certified copy of the record be filed within 30 
days from the date of the filing of the pétitions imply, no doubt, ac- 
ceptance of such pétitions and action thereon by the court, otherwise 
the clerk would be without authority to certify the record, if de- 
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manded by the removing parties. Pétitions in this case, though filed 
early in December, were net accepted by the court ordering the re- 
moval until January 27th. The record having been filed in the United 
States court February ISth, following, was easily within the 30 days 
provided for filing. 

The case hère presented, as appears from the pleadings, is clearly 
within the jurisdiction of the United States court, and the allégations 
of the défendants' pétitions regarding the citizenship of the plaintiffs 
not being denied, it must be assumed that they are citizens of Pennsyl- 
vania, as well as résidents, as alleged by them in their statement of 
claim filed. 

The motion to remand is accordingly denied. 



SWANN V. AUSTELL. 

(District Court, N. D. Georgia. April 4, 1919.) 

Equity <©=392 — Rehearing — Grounds. 

A motion for a rehearing in equity slioulcl sliow eitlier newly discovered 
évidence, or some manifest misappreliension on the part of the court as to 
the law of the case, or some mistalJe as to the facts involved. 

On rehearing. Denied. 

For former opinion, see 253 Fed. 807. 

Turner, Kennedy & Cats, of Knoxville, Tenn., and Anderson, Roun- 
tree & Crenshaw, of Atlanta, Ga., for movant. 

C. T., L,. C, & J. L. Hopkins and King & Spalding, ail of Atlanta, 
Ga., for défendants. 

NEWMAN, District Judge. This is a motion for a rehearing in a 
case heretofore heard and disposed of last October, and an opinion fil- 
ed which is reported in 253 Fed. 807. 

There is some différence between counsel as to how this motion for 
rehearing should come bef ore the court, covmsel for the plaintiff claim- 
ing that it is simply handed to the court, and a copy of the motion, and 
probably the briefs, served on opposing counsel, when they hâve an 
opportunity to file reply briefs on the merits, and the court takes the 
matter under advisement and disposes of it. Counsel on the other 
side hâve filed a motion to dismiss the pétition for rehearing on the 
ground that it is simply a restatement, more elaborate, perhaps, of the 
argument made in the original hearing in the case, which was a bill in 
equity by the plaintiff, claiming, by the opération of law, to hâve in- 
herited a considérable part of the estate of W. W. Austell, deceased. 

I hâve examined the pétition for rehearing, and especially the brief 
of counsel for plaintiff, which is very elaborate and well gotten up, 
but which simply makes the questions which were made in the original 
hearing before me, which was argued at length by able counsel for 
several days, and especially with a perfect knowledge of the case and 
perfect familiarity with the law of the case by counsel for the plaintiff. 

^=>For otliGr cases see same tople & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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As I hâve just stated, while it is considerably elaborated, there is 
nothing new in this motion for a reliearing. Every question made in 
it seems to liave been passed upon by the court in disposing of the origi- 
nal case. There is not a single ground for rehearing which was not 
a ground presented for a right to a decree by counsel arguing the case 
originaliy. The matters are presented in a somewhat différent way 
probably, certainly somewhat more thoroughly than they were in the 
original briefs and argument; but there is not a new proposition, so 
far as I can see, in the motion for rehearing, or one that was not pre- 
sented in the original case, certainly not a ground which is to me meri- 
torious. 

It is well understood, of course, that a motion for a rehearing should 
show either newly discovered évidence or some manifest misapprehen- 
sion on the part of the court as to the law of the case or some mistake 
as to the facts involved. Nothing of this sort appears, so far as I can 
see, in this well-prepared brief of counsel acting for the plaintiff, or 
in the oral argument before the court. As stated, it présents the same 
questions heretofore thoroughly argued and very carefully considered 
by the court. 

One of counsel in the case, an able lawyer, was prevented from be- 
ing présent on this motion because of his having assumed public work 
as Solicitor General of the United States since the case was disposed 
of last year. This probably is not a ground for denying the applica- 
tion for rehearing, but is mentioned in connection with it to show how 
the défendants would be afïected, especially those represented by him, 
by his inability to be hère. On the whole, I do not think there is 
enough shown hère to justify the court in entertaining the application 
for a rehearing. 

In this connection I désire to state that in the opinion in this case 
(253 Fed. 807, 808), in speaking of the sale of the Decatur street end 
of the Trout House lot by the executors, I stated this : 

"Immediately after tlie renunciation of the will and the taking of dower 
by the widow, the executors flled a bill in the superior court of Fulton couu- 
ty relating to the rights of the widow and the clilldren in the 'Trout House' 
property, under which a verdict and decree was rendered In Noveniber, 
1886, referring in terms to the entire 'Trout House lot,' including that which 
had been theretofore set apart as dower, holding that tlie widow had no 
interest in this property, aud tliat the executors should sell same at public 
auctlon and divide the proceeds aniong the four ehildren. In pursuancé of 
said decree, however, tlie executors sold only that part of the property re- 
ferred to which was not set apart as dower ; that i,s, that part which front- 
ed on Decatur street and ran back along North l"ryor street about 140 feet, 
to an alley which soparated this part of tlie Trout House lot from that which 
had been set apart as dower. No question is made hère as to the residue 
of the estatc, or any property belonging to the estate, except that set apart 
to the widow as her dower, as stated above." 

My understanding of the matter, at the time of the original argu- 
ment, was that it was so perfectly clear from the record, and from what 
the executors did in only selling the front part of the lot, it was under- 
stood that the rear part of the lot, or the Line street (now Edgewood 
avenue) end being included in the decree was an error or an inad- 
vertence, and conceded to be by everybody. My attention has, how- 
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ever, been called to the fact that, while it was not, so far as I can 
recall, stressed in the argument, Gen. Anderson, in his brief origi- 
nally filed hère, ref erred to the matter and stated : 

"It Is res adjudicata tliat as to tbe Trout Ilouse lot the right oC tlie 
cliilUren became immédiate] y vested iipon tiie renunciatlou by tlie wldovv, in 
the whole of the Trout House lot, including tliat part wliich was lield as 
dower." 

I had probably overlooked this, because the whole thing is imma- 
terial, as it is perfectly clear from ail the facts in the record and in 
évidence that this decree was not construed as affecting the widow's 
right to her dower in the rear end of the Trout House lot, and con- 
sequently no sale of it was made or any action concerning it taken un- 
der the decree. What I said may hâve been assuming too much, but 
it does not alter the fact that the verdict and decree was not acted up- 
on or considered by anybody at interest as affecting the part of the 
Trout House lot in which the widow took dower. 

The motion for a rehearing is denied. 



In re WEIDENFIflLD. 

(District Court, E. D. New York. May 12, 1919.) 

Bankruptcy <S=92 — Résistance to Ad.judication — Application for Adju- 
dication ON Secuhing Teopeety. 

Under Bankruptcy Act July 1, 1898 (Comp. St. § 9585 et seq.), a bank- 
nipt, who has resisted ad.iudleation for nearly two years, cannot suddenly 
change his attitude and obtaiu an adjudication as of date of filing of pé- 
tition, on securing a substantial property b.y deuth of his wife, which can- 
not be applied to his debts if his application is granted ; tlie applica- 
tion not having been made until the petitionlng creditors applied to with- 
draw their pétition, wliich they were entltled to do unless some olier crédi- 
ter objected, for when the creditors withdrew their pétition the proceedlng 
was terminated in the absence of objection. 

In Bankruptcy. In the matter of Camille Weidenfeld, alleged bank- 
rupt. On motion for order adjudging the alleged bankrupt a bank- 
rupt as of a particular date. Motion denied. 

Walter Jeffreys Carlin and Herman J. Witte, both of New York 
City, for alleged bankrupt. 

Otto B. Schmidt, of New York City, for Bessie C. Fischer. 

Frédéric W. Frost, of New York City, for petitionlng creditors. 

Marshall S. Hagar, of New York City, for petitionlng creditors in 
second proceeding. 

Sullivan & Cromwell, of New York City, for Sayer. 

GARVIN, District Judge. This is a motion by the alleged bankrupt 
for an order adjudging the alleged bankrupt a bankrupt as of May 
12, 1917, upon the ground that having filed an answer to the pétition 
in involuntary bankruptcy alleging solvency, and having later as- 
certained that he was insolvent, said alleged bankrupt filed an amend- 

(gzTDFor otber cases see same topic & KBY-NUMBER in ail Key-Numbered Digeste & Indexes 



IN RE WEIDENFELD 873 

(257 FJ 

ed answer on March 17, admitting that he was insolvent at the time 
the pétition was filed. He claims th-at this so-called amended answer 
was merely a formai admission of insolvency, as a resuit of which an 
adjudication must follow as of the date of original filing of the péti- 
tion. 

The application is vigorously opposed by the attorneys for the 
];etitioning creditors herein. It is set forth by affidavit, which is noi 
denied, that the pétition was filed on or about May 12, 1917; that on 
cr about July 2, 1917, the alleged bankrupt filed an answer denying 
insolvency, and that upon the request of the attorney for the alleged 
bankrupt the trial on the issues was adjourned from time to time, by 
reason of the fact that, if certain litigation to which the alleged bank- 
rupt was a party should terminate in the latter's favor, he might be 
in a position to make an ofifer of settlement to his creditors ; that 
on December 5, 1918, the wife of the alleged bankrupt died, leaving 
a considérable estate ; that the bankruptcy proceedings wcre brought 
on March 17, 1919, and that the clerk's minutes of what took place 
read as follows : 

"Case called for triiil of question of insolveiioy, adjourned withimt date. 

"Appearaiiees : Frédéric W. Frost, Atty. for Pet. Cred. Ilennan J. Witte, 
Walter J. Carlin, for allesj;ed bankrupt. Otto B. Sclimidt, for lîessie C. Fisclicr, 
a créditer. 

"Attorney for petitionina; creditors asks leave to withdraw pétition. 

"Attorney for alleged bankrupt withdraws answer. 

"Mr. Schmidt nioves to dismiss pétition. 

"Alleged bankrupt directed to file his sohedules witliin 20 days. 

"Hearing adjourned without date in order that 10 days' notice inay he giv-en 
to creditors. Exception allowed to Mr. Schniidt to the court's refusai to 
hear the issues raised hy his answer at the présent time, or to entertaiu a 
motion to dismiss on jtu'isdictional grounds prior to tiie lieariiig on notice to 
the creditors." 

The court stated that the pétition could not be withdrawn without 
notice to creditors, and under the direction of the court the alleged 
bankrupt has filed a list, under oath, of ail his creditors, with their 
addresses. This matter came on before me, and no créditer objected 
to the withdrawal of the pétition. The course pursued by the bank- 
rupt indicates an apparent willingness on his part to co-operate in the 
distribution among his creditors of the proceeds of the litigation, 
which may be absolutely without value, but a refusai to dévote such 
property as has come to him recently, by reason of his wife's death, 
to the payment of his obligations. 

It does not seem to me that it was ever the intention of those who 
enacted the Bankruptcy Taw (Act July 1, 1898, c. 541, 30 Stat. 544 
[Comp. St. § 9585 et seq.]) to permit a bankrupt, who has resisted 
an adjudication for nearly two years, to suddenly change his attitude, 
and to obtain an adjudication as of the date of filing the pétition, upon 
application, upon securing a substantial property, which cannot be 
applied to the payment of his debts if his application is granted ; such 
application not having been made until the petitioning creditors ap- 
plied to withdraw their pétition, which they were entitled to do unless 
some other creditor objected. It seems to me that, when the pétition- 
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ing creditors withdrew their pétition at the time the case was called 
for trial, the proceeding was thereby terminated, unless, under the rul- 
ing of the court that notice be given, some creditor thereafter objected. 
The attitude of this alleged bankrupt has already been the subject 
of comment by the Circuit Court of Appeals for the Second Circuit: 

"In conclusion it must b© said that the pétition to revise wliich the alleged 
bankrupt has brought indicates what his poliey has been throushout. He 
has sought to delay and to obstruct the orderly and proper administration of 
the bankruptcy court. The examination of lils wlfe should take place at the 
earliest practicable time and au end put to the obstructive tactics which hâve 
been employed to hlnder and delay creditors contrary to the Intent of the 
Bankruptcy Act." Matter of Camille Weldenfeld, 254 Fed. 677, at page 680, 
0. C. A. , at page , 42 Am. Bankr. R. 425, at page 429. 

The motion for an order adjudging Camille Weidenfeld a bankrupt 
as of May 12, 1917, is denied. 



THE EASTERN. 

(District Court, D. Massachusetts. June 9, 1910.) 

No. 1534. 

1. Maritime Liens iS=330 — Supplies — Vessel under Ciiabteb. 

A fuel Company, which had previously furnished coal to a tug while 
being operated by her owner, on orders from lier engineer, }ield entitled 
to a lien under Act June 23, 1910, § 1 (Conip. St. § 7783), for coal fur- 
nished on ordérs of the same engineer, although she was then under a 
charter which required the charterer to furnish the coal, but of which 
fact it was not intormed until afterward. 

2. Maritime Liens <S=340 — Supplies — Waiveb of Lien. 

A libelant, who furnished coal to a tug on orders of her engineer, ancT 
was then told by him to charge the coal to her charterer, which he did, 
and attempted to coUect from it until it became insolvent, hcld to hâve 
waived his lien on the tug. 

In Admiralty. Suit by the City Fuel Company against the steam tug 
Eastern. Libel dismissed. 

Eaton & McKnight and Charles T. Cottrell, ail of Boston, Mass., for 
libelant. 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for claim- 
ant. 

MORTON, District Judge. The tug Eastern is owned by the East- 
ern Transportation Company, the claimant. In November, 1916, she 
was chartered to the New York & Boston Transportation Company. 
By the charter the charterers were to pay for her coal. On Decem- 
ber 20th, while under this charter, the Eastern was supplied with coal 
by the City Fuel Company, as stated in the libel. She had been coaled 
by it many times before while being operated by her owner. On this 
occasion she had the same engineer as on the former ones ; he ordered 
the coal, and af ter it had been put on board he told the représentative 
of the Fuel Company that the Eastern was under charter to the New 

<$zaiot other cases see Bame toplo & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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York & Boston Transportation Company, and that the charterer was 
to pay for the coal. A notation to that effect was made on the dehvery 
sUp of the fuel conipany. 

[1] The information that the steamer (or tug) was under charter 
was not communicated to the fuel company until the coal had been 
furnished, and I do not think that the libelant was lacking in reason- 
able diligence, within the meaning of the statute, in not ascertaining 
the existence of the charter before the coal had been put on board. 
See U. S. Compiled Statutes, § 7785. "The management of the vessel" 
in respect to her coal supply was intrusted to Snyder, her chief en- 
gineer, by whom the coal was ordered. See U. S. Compiled Statutes, § 
7784. The furnisher, therefore, acquired a lien for the price of the 
coal under Act June 23, 1910, c. 373, § 1, 36 Stat. 604 (U. S. Compiled 
Stats. § 7783). 

[2] The real question is whether the lien was waived and lost. 
The coal was promptly billed by the libelant to the New York & Bos- 
ton Transportation Company, and later the New York & Boston 
Transportation Company was pressed by the libelant for payment of 
the account. Not until the charterer had suspended payment was 
any effort made to collect from the tug. 

If the information that the charterer was to pay for the coal had 
been given to the fuel company before the coal was put on board, no 
lien would hâve arisen. Section 7785, supra. Immediately after the 
coal had been furnished, and before the steamer left the libelant's 
wharf, it was notified that the vessel was not in fact liable for the 
coal. Under such circumstances, if the libelant intended to hold the 
vessel, prompt intimation of such intention ought to hâve been given 
to her owner and the libelant should hâve made it plain that it 
was insisting on the condition which it understood to exist at the 
time when the coal was put on board, instead of the real condition of 
things. It is difficult to see how the libelant could hold both the 
charterer and the tug, and slight évidence is sufifîcient to show a 
waiver of the apparent liability of the vessel and an acceptance of the 
charterer in her stead. The libelant's act in billing the coal to the 
charterer, after it knew that the charterer had no right to pledge the 
crédit of the tug, seems to me an acceptance of the actual situation, 
and to leave the libelant in the same position as if the information 
as to the charter had been given to it before the coal had been put on 
board, instead of just afterwards. The Samuel Marshall, 54 Fed. 396, 
404, 4 C. C. A. 385 ; The J. Doherty (D. C.) 207 Fed. 997, 1001. 

I therefore find and rule that the lien was waived and abandoned. 
A decree may be entered dismissing the libel. 



876 257 FEDERAL REPORTEU 

In re SCHI.OSS et al. 

(District Court, E. D. New York. May 7, 1919.) 

Bankeuptct i®:33359 — Agkkemext of ruiiCiiASî;R of Assets ïo Pay Unsectired 

LlABILITIES — ClAIMS NoT FiLBU AND ALLOWED. 

Altiiougli biinkruptey court accepted otîor of purchaser of bankrupts" 
assets to pay 100 per cent, on prior or tjret^erred claims and 20 per cent, of 
unsecured liabilitles to gênerai creditors, tlie final and only dlvidend of 20 
per cent, can be deelared and paid only to tliose creditors whose claims 
bave been llled and allowed. 

In Bankruptcy. In the matter of David Schloss and Max Schloss, 
trading as Schloss Plumbers' Woodworking Supply Company, alleged 
bankrupts. On motion of the trustée for an order directing a final 
dividend to be paid. Motion granted. 

Louis J. Castellano, of Brooklyn, for the motion. 

GARVIN, District Judge. The trustée moves for an order direct- 
ing that a final dividend be paid to creditors whose claims are filed 
and allowed. At the same time the following question is certified 
by the référée: 

"Shall an only and final dividend of 20 per cent, be deelared upon the 
(;laims filed and allowed, and also to those creditors whose naines appearod 
on tlie bankrupts' schedules, but whose claims bave uot been filed and al- 
lowed, or shall this only and final dividend be deelared to those creditors 
alone whose claims hâve been filed and allowed?" 

It appears that one Harry Barschi made an offer to purchase ail 
the assets of the bankrupts, which reads as follows : 

"I, Harry Barschi, the undersigned, residing at 1440 Crotona Park East, 
Bronx, N. Y., hereby offer to purchase ail the assets of whatever nature and 
description of David Schloss and Max Schloss, doing business as Schloss 
Plumbers' Woodworking Supply Company, including ail merchandise, bills and 
accounts reeeivable, choses in action, furniture, flxtures, cash in bank and 
on hand, and ail property, real and Personal, and ett'ects of every kind, na- 
ture, and description, upon the following condition: 

I agrée to pay for ail tlie property of the bankrupt, a sum equal to twen- 
ty (20%) per cent, of the unsecured liabilitles owing by the said bankrupts 
to their gênerai creditors, and I also agrée to pay one hundred (100%) per 
cent, on ail claims entitled to priority or préférence under the United States 
Bankruptcy Law, as shown by their books filed or to be filed by the alleged 
bankrupts. 

"I reserve the right to contest at my expense, in the name of the recreiver 
or otherwise, any claim or claiins of any alleged creditor believed by me 
not to be a just and proper or enforceable obligation against the bankrupt, 
or deemed by me not to be provable or allowable in bankruptcy, or which 
I may deem to be invalid or to be for an excoss amount. 

"I agrée to pay ail fces of administration for such amount as may be 
agreed upon by me, or, if iiot agreed upon, as may be allowed by the court. 

It is understood that one Inindred and flfty (.fl50) dollars, deposited by me 
with this offer, is to l)e rcturned to me forthwith, if the bid is not accepted, 
less the necessary expense ior advertislng. 

"This bid is to be actcd ui)on by the reeeivor or otherwise on or before the 
16th day of Noveml)er, 191 7." 

(g::3For other esses see same topLc & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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The receiver accepted this offer and an order was made by this 
court November 24, 1917, providing in part as foUows : 

"Ordered, that Louis J. Castellano, receiver liercin, be and lie is liereby 
directed to transfer and turu over to said H. Barschi ail the assets and ei'- 
fectfs ot thc bankrupts, now in liis possession, botli real and personal, ot 
whatever l<ind and nature, upon tbe receipt from said H. Barschi, in cash, 
^0 per c(uit. of tlie rt-speetive aniounts due to uiisecured creditors, as set 
fortli by the schedulcs filed herein, and upon the receipt from the said H. 
Barschi of a sufficieut auiount to pay ail priority clainis, if any, in full, and 
upon tbe receipt from said H. Barschi of the fées and disbursements Incurred 
in the )]roceedings, and it is further 

"Ordered, that H. Barschi malie and exécute bis bond, indemnifying the 
payment of twenty per cent, of any sum or sums that may be filed and al- 
lowed by any creditor within one year from the date of the adjudication had 
In thèse proceedings." 

I construe this offer, and the order ref erred to, to mean that Barschi 
was willing to pay for the assets of the estate 20 per cent, of the un- 
secured liabilities of the bankrupts. I do not beheve, however, that a 
dividend can be declared and paid to creditors whose claims hâve 
not been filed and allowed. 

It does not appear that Barschi has objected to the payment of any 
claim appearing in the schedules, but which bave not been filed and 
allowed. Therefore it does not appear to me that he is to be consid- 
ered upon this question. It is my judgment that the estate should 
be distributed in the usual manner and the question certified is there- 
fore answered as f ollows : The only and final dividend shall be de- 
clared to those creditors whose claims bave been filed and allowed. 

The motion of the trustée is granted. 



CAVENDER v. VIRGINIA BRIDGE & IRON 00. 

(District Court, N. D. Georgia. April 8, 1919.) 

No. a49. 

ÏRIAL ©:::=4 — ReLEASE AS DEFENSE — SePABATE TrIAL OF ISSUE. 

lu au action at hnv for damages, for wliich plaintlff has exeeuted a 
release, the validity and efCect of which are in coutroversy, such issues 
should be tried first by the court sittlng as a court of equity. 

At Law. Action by S. C Cavender against the Virginia Bridge & 
Iron Company. On motion to hear issue in equity. Motion granted. 
Atkinson & Born, of Atlanta, Ga., for plaintiff. 
Rosser, Slaton, Phillips & Hopkins, of Adanta, Ga., for défendant. 

NEWMAN, District Judge. This case is now heard on a motion, 
filed on March 20, 1919, which originally was as follows: 

"Xow comes the Virginia Bridge & Iron Company, défendant in the above- 
stated cause, and Kh()^YS that said case is one In equity and should be trans- 
ferred to the equity docl<et, and it raal<es this motion in order that sucli 
direction may be given to said case.'' 
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This was amended on March 29th as f ollows : 

"Now cornes the défendant and by leave of court flrst obtaîned amends its 
motion In the above-stated case, and prays that either the entire case be re- 
moved to the equity side of the docket, or that the court hear as chancellor 
under equity rules the question of setting aside the release, prior to the submis- 
sion of auy question of liability for damages, to the jury." 

The plaintiff has filed a motion to strike from his plea that part of 
the pleadings which asks that the paper he gave to the défendant Com- 
pany be found and declared by the court to be a receipt only, and that 
the same be set aside and a decree entered declaring the said paper to 
be void and of no effect. 

This motion was not allowed by the court, but was taken into con- 
sidération with the balance of the case after the argument was com- 
pleted on the motion to transfer to the equity docket, or, as prayed, that 
the court hear the portion of the case which seeks the cancellation of 
the paper given to the défendant by the plaintiff as being null and 
void, in advance of and separate from the trial of the damage suit on 
the merits of that suit alone. 

It is an interesting question, and I hâve considered the matter care- 
fuUy. My conclusion is that the proper course to pursue is the one 
laid down by the Circuit Court of Appeals for the Eighth Circuit, in 
Union Pacific R. Co. v. Syas, 246 Fed. 561, 158 C. C. A. 531. This 
rule is stated by Judge Carland, in the opinion at page 567 of 246 Fed. 
at page 537 of 158 C. C. A., as follows: 

"In the case before us, and ail others like it, where It appears that no dam- 
ages can be recovered until the release is out of the way, orderly procédure 
and a due regard for the rights of the parties demands that the équitable i.s- 
sues shonia be flrst tried by the court sltting as a court of equity. It is true 
the chancellor may take the advice of a jury, but in such cases the issues to 
be passed upon by the jury should be carefully framed, and the jury should 
not be the one which also tries the action at law, as the désire of the jury to 
render a verdict in the law action In favor of plaintiff or défendant may so 
cloud their judgment as to render their advice unsafe to foUow." 

This case was followed by the same court in Fay v. Hill, 249 Fed. 
415, 161 C. C. A. 389. 

I agrée thoroughly with the law as laid down in this case, brought to 
the attention of the court by counsel for the défendant hère, and I shall 
pass upon the validity of the paper signed by the plaintiff and claimed 
to be a release of the défendant in advance of the trial of the suit for 
damages. I will hâve the matter placed on the calendar as a matter 
to be heard by the court, whether the amendment of the plaintiff is 
allowed or not, in advance of the hearing of the main case. This, of 
course, enables it to be heard without being affected in any way by the 
évidence in the suit for damages, and will enable the court, sitting as a 
chancellor, to hear the case in an orderly way provided for the hear- 
ing of equity causes, and the paper either annulled and canceled or a 
decree entered declining to do so. 

I shall hold the plaintiff's motion to strike that part of his plea 
which seeks to set aside and cancel the paper given by him to the 
défendant as being void, until after the hearing of the equity cause, or 
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during its hearing, at least, wlien the facts about the claim can be 
developed. I think the statement of the facts in the plea independently 
of the prayer are sufficient to authorize the court to give the case the 
direction I hâve indicated, and indeed to require the court to do so, in 
order that the whole case may proceed in an orderly way by passing 
first upon the validity of this paper as a release. 



WOOD V. CLYDE S. S. CO. 

(District Court, S. D. Florida. May 28, 1919.) 

Shipping (g^^SVa, New, vol. 8A Key-No. Séries — Fedebal Conteol — Service 
or Peocess. 

Under tlie Florida statute, providing for service upon a corporation by 
service upon its business agent, valid service cannot be made upon a trans- 
portation corporation by service on the agent of the United States Rallroad 
Administration then in charge of and operating the property, but who is 
net the agent of the corporation. 

Action by G. M. Wood against the Clyde Steamship Company. On 
motion to quash summons. Motion granted. 

Geo. C. Bedell and A. H. & Roswell King, ail of Jacksonville, Fia., 
for plaintiff. 

Kay, Adams & Ragland, of Jacksonville, Fia., for défendant, 

CALIv, District Judge. On October 7, 1918, the plaintiflf com- 
menced suit against the défendant for damages claimed to hâve been 
sustained by him on June 3, 1918, on board of a ship of the défend- 
ant, while employed by the défendant as a carpenter, by one of the 
agents or employés of the défendant carelessly and negligently leaving 
a hole open in the floor of said ship without any guard or protection, 
through which plaintiff fell, without fault on his part. 

On November 4th défendant entered its spécial appearance and 
moved to quash the summons, because the party upon whom the sum- 
mons was served was not the agent of the défendant, and supported 
said motion by an affidavit setting up that fact. 

The question raised by this spécial appearance is : Will the serv- 
ice of process upon an agent of the Director General of Railroads bind 
the transportation company, then being operated under fédéral con- 
trol? 

I do not think there is any doubt but that the court will take judicial 
cognizance of the proclamations of the Président taking over trans- 
portation Systems for war purposes, and the orders of the Director 
General made for the transaction of the business of transportation 
under those proclamations. Under proclamation of the Président the 
defendant's properties were taken over on April 13, 1918, and con- 
tinued to be operated by the United States Railroad Administration 
until January, 1919. 

.©sjFor other casa; see same topic & KBY-NUMBER In ail Key-Numbered Dlgesta & Indexes 
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The return of the service shows it was made iipon H. G. Whitt; as 
a résident business agent of the défendant, on October 7, 1918. The 
affidavit siipporting the motion allèges that said White was not the 
agent of the défendant, but was the agent of the fédéral government 
in the control of the properties of the défendant. On November 30, 
1918, the plaintifif filed a demurrer to said motion to quash, treating 
it as a plea in abatement. 

The question involved hère was bef ore Judge Evans, of the Southern 
district of Georgia, and was decided adversely to the contention of 
the plaintiff in this case, and I think his décision and the reasoning 
by which he arrived at it sound. 

The Florida statutes provide that service upon a corporation may 
be made upon a business agent résident in the county in which the 
suit is brought. If the party upon whom the service was made was 
not the business agent of the corporation, then there was no service 
to bind the corporation. 

The facts set up in the affidavit supporting the motion in this case, 
admitted by the demurrer of the plaintiff, show the party to hâve been 
the agent of the United States Railroad Administration, then in charge 
of and operating the property of the défendant, and not the agent of 
tlie défendant. 

The discussion before me involved the construction of the acts of 
Congress, the proclamations of the Président thereunder, and the or- 
de;-s of the Director General ; but I do not think such construction 
is required for the décision of the question before me. The fact, if it 
be a fact, that the party upon whom service was attempted had, be- 
fore the taking over of the property by the United States government, 
been an agent of the défendant, would not, in my opinion, continue 
him in that position while acting for the Director General. 

The motion to quash will therefore be granted. 



HATES WHEEL CO, V. AMEEICAN DISTKIBUTING CO. 881 

(257 P.) 

HATES WHEEL CO. v. AMERICAN DISTRIBUTING CO. 

(Circuit Court of Appeals, Sixth Circuit. May 12, 1919.) 

No. 3252. 
â. Commerce <S=369 — Inteestate Commerce — Interférence bt State — Cor- 

POKATIONS. 

Pub. Acts Mich. 1907, No. 310, declarlng that no forelgn corporation 
Bhall be capable of making a contract witliin the state until compliance 
vvith provisions of tlie act, does not impose or attempt to impose a tax on 
ail the capital of a forelgn corporation, wliether employed in state or In- 
terstate commerce, or to tax property permanently without the state, or 
to impose a fee upon its business done In the state, without distinction be- 
tween state and Interstate, and is not otherwise invalid. 

2. Corporations <S=661(2) — Foreiqn Corporations — Right to Sue. 

Plaintiff, a forelgn corporation, held to hâve a substantial local and do- 
mestic business entirely separate from, and not merely incidental to, its 
Interstate business, so that it could not, where it had not complied with 
Pub. Acts Mich. 1907, No. 310, maintain suit for unpaid commissions, as 
well as anticipatory damages on account of cancellation of (ontract l'or 
sale o'n commission "for the entire United States" of automobile wheels 
manufiictured by défendant, a Michlgan corporation, in view of Comp. 
Lavi's Mich. 1897, § 10467. 

3. Trial <S=5l41 — Questions of Law ob Fact. 

AVhether plaintifC, a foreign corporation, was doing business in Michi- 
gan, so as to be subject to the taxing laws of Michlgan, held one of law ; 
the évidence not being conflicting. 

4. Courts ®:=>95(2), 366(7) — Décision of State Suprême Court — Followino 

BY Fédéral Court. 

The Suprême Court of Michigan having construed Pub. Acts Mich. 1907, 
No. 310, as making unenforeeable a contract made by a foreign corpora- 
tion before compliance with the act, notwithstanding compliance had wliile 
contract is still in force, the déclaration of invalidity must be recognized 
by courts, state or fédéral, wherever suit inay be brought for enforcement 
of contract. 

In Error to the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Assumpsit by the American Distributing Company against the 
Hayes Wheel Company. Verdict and judgment for plaintiflf, motion 
for judgment notwithstanding verdict denied (250 Fed. 109), and 
défendant brings error. Reversed, with directions. 

Justin R. Whiting, of Détroit, Mich., and Richard Price, of Jack- 
son, Mich., for plaintiff in error. 
Thomas E. Barkworth, of Jackson, Mich., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. On July 1, 1910, the American Dis- 
tributing Company, an Ohio corporation, having its office and prin- 
cipal place of business at Jackson, Mich., contracted in writing at 
that place, for the sale on commission "for the entire United States," 
for a term of five years, of automobile wheels manufactured by the 
Hayes Wheel Company, a Michigan corporation, engaged at Jackson, 

^=For other cases see same topic & KBY-NUMEER in ail Key-Numbered DIgests & Indexes 
257 F.- 56 
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Mich., in the manufacture of such wheels. The Distributing Com- 
pany's business was that of selling agents for manufacturers of auto- 
mobile parts. At the time this contract was made the Michigan stat- 
ute (P. A. Mich. 1907, Act No. 310) declared it unlawful for any 
foreign corporation to carry on business in Micliigan until it should 
procure from the secretary of state a certificate of authority for that 
purpose, to obtain which it was required to make a sworn statement 
showing, among other things, the location of its principal office and 
principal place or places of business generally, as well as specifically, in 
Michigan, the total value of the property owned and used by it in its 
business and the value of the property owned and used in Michigan, 
the total amount of business transacted during the preceding year, and 
the amount, if any, transacted in Michigan, and "such other facts 
bearing on the matter as the secretary of state may require." The 
corporation was required to pay to the secretary of state a franchise 
fee (subject to a minimum of $25) of one-twentieth of 1 per cent, 
of "its authorized capital stock represented by the property owned and 
used and business transacted in Michigan," as determined by the sec- 
retary of state. Until compliance with the act, foreign corporations 
subject to it were declared incapable of making valid contracts in 
Michigan. Section 8 expressly provided that the act should not be 
construed "to prohibit any sale of goods or merchandise which would 
be protected by the rights of Interstate commerce." The Distributing 
Company had made no attempt to comply with this statute, although 
it had been doing the same kind of business at Jackson, Mich., for 
about 18 months before the contract in question was made; nor did 
it make any attempt to so comply until more than 3 years after the 
contract was made. 

On May 25, 1914, the Wheel Company canceled the contract, and 
thereupon the Distributing Company brought this suit to recover 
certain unpaid commissions already earned under the contract, as 
well as anticipatory damages on account of its cancellation. By 
another statute then in force (Comp. Laws Mich. 1897, §■ 10467) a 
foreign corporation, subject to the act and not complying with it, was 
in efïect denied right of action upon contracts resulting therefrom. 
Flint v. Le Heup, 199 Mich. 41, 47, 48, 165 N. W. 626, and cases 
cited. There was trial by jury. Against defendant's objection that 
plaintiff could not recover, because of failure to comply with this 
statute, the latter recovered verdict and judgment; the trial court 
holding as matter of law that the contract related essentially to in- 
terstate commerce and so was not affected by the Michigan statute. 
See opinion on motion for new trial, 250 Fed. 109. The correct- 
ness or incorrectness of this conclusion is the only question pre- 
sented. 

The gênerai limitations upon state control of commerce are well 
defined. It is fundamental that Interstate commerce is within the pro- 
tection of the fédéral Constitution, and that a state has no power by 
taxation to impose a burden upon it. Lyng v. Michigan, 135 U. S. 
161, 10 Sup. Ct. 725, 34 L. Ed. 150; Rosenberger v. Pacific Express 
Co., 241 U. S. 48, 36 Sup. Ct. 510, 60 L. Ed. 880. And if, a? plaintiff 
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contends, the effect of the Michigan statute is to impose a tax upon 
every foreign corporation which does business in the state, even 
though engaged wholly in interstate commerce, it is bad. McCall v. 
Califomia, 136 U. S. 104, 109, 10 Sup. Ct. 881, 34 I.. Ed. 392; N. & W. 
Ry. Co. V. Pennsylvania, 136 U. S- 114, 10 Sup. Ct. 958, 34 h- Ed. 394. 
And so, in other vvords, if the state has required plaintiff, as a con- 
dition of doing business in Michigan, to surrender its constitutional 
right to transact commerce between the states. So. Pacific Co. v- Den- 
ton, 146 U. S. 202, 207, 13 Sup. Ct. 44, 36 h. Ed. 942. Applying thèse 
principles concretely, the statute is bad if it attempts to impose a tax 
upon ail plaintifï's capital, whether employed in state or interstate com- 
merce (Pullman Co. v. Kansas, 216 U. S. 56, 30 Sup. Ct. 232, 54 L. 
Ed. 378; Western Union Co. v. Kansas, 216 U. S. 1, 30 Sup. Ct. 190, 
54 E. Ed. 355 ; Butler Bros. Co. v. U. S. Rubber Co. [C. C. A. 8] 156 
Fed. 1, 17, 84 C. C. A. 167) ; or if it attempts directly or indirectly to 
tax propertv permanently without the state (Eouisville, etc., Co. v. 
Kentucky, 188 U. S. 385, 396, 23 Sup. Ct. 463, 47 L. Ed. 513) ; or if it 
assumes to impose a license or franchise fee upon business done in 
the state without distinction between state and interstate business 
(Crutcher v. Kentucky, 141 U. S. 47, 11 Sup. Ct. 851, 35 L. Ed. 649). 

On the other hand, the authority of the state to restrict the right 
of plaintiff corporation to engage in business within its limits, or to 
sue in its courts, so long as interstate commerce is not thereby burden- 
ed, is well settled (Baltic Mining Co. v. Massachusetts, 231 U. S. 68, 
83, 34 Sup. Ct. 15, 58 E. Ed. 127; Interstate Amusement Co. v. Al- 
bert, 239 U. S. 560, 568, 36 Sup. Ct. 168, 60 L. Ed. 439) ; and the 
mère fact that plaintifï is engaged in interstate commerce does not 
exempt its property from state taxation (White Co. v. Massachusetts, 
231 U. S. 68, 82, 83, 34 Sup. Ct. 15, 58 E. Ed. 127; Bahic Mining Co. 
V. Massachusetts, supra); and if the state tax affects merely the pro- 
portion of plaintifï's property in the state devoted to state business, or 
the domestic business done within the state, and the state business 
is thus capable of séparation from the interstate, the latter is thus not 
directly or indirectly burdened, and the tax is good (Western Union 
Co. V. Massachusetts, 125 U. S. 530, 552, 8 Sup. Ct. 961, 31 L. Ed. 
790; Ratterman v. Western Union Co., 127 U. S. 411, 424, 8 Sup. Ct. 
1127, 32 L. Ed. 229; Pullman Co. v. Adams, 189 U. S. 420, 23 Sup. 
Ct. 494, 47 E. Ed. 877; Allen v. Pullman Co., 191 U. S. 171, 24 Sup. 
Ct. 39, 48 L. Ed. 134). If not so capable of séparation, it would be 
bad. "The substance, and not the shadow, détermines the validity of 
the exercise of the power." International Paper Co. v. Massachu- 
setts, 246 U. S. at page 144, 38 Sup. Ct. at page 295, 62 E. Ed. 624, 
Ann. Cas. 1918C, 617. 

[1] Does the Michigan statute impose or attempt to impose a tax 
upon ail the capital of a foreign corporation whether employed in state 
or interstate commerce, or to tax property permanently without the 
state, or to impose a fee upon its business done in the state, without 
distinction between state and interstate? It seems to us clear that it 
neither does nor attempts to do either of thèse things. The language 
of the statute indicates, in our opinion, an intention to assess the 
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franchise fee only upon domestic business, which is assumed to be cap- 
able of séparation from Interstate business. The tax is in terms hmit- 
ed to a percentage of "the proportion of its authorized capital stock 
represented by the property owned and used and business transacted 
in Michigan, deterniined as above provided." The secretary of statc 
is to détermine this proportion, not arbitrarily, as plaintiff charges, but 
"from the papers so filed and the facts so reported [by the corpora- 
tion] and any other facts coming to his knowledge bearing upon the 
question." Nor is the corporation without remedy against unrestrain- 
ed or mistaken détermination of what such proportion amounts to, 
neither is it subject to the employment of secret or private informa- 
tion in reaching such détermination. It is not only expressly given 
"the right, on application, to be heard by the secretary of state touch- 
ing the matter of the détermination of the proportion of its capital 
stock represented by property used and business donc in Michigan," 
but, if dissatisfied with the resuit, it is in terms given the right of ap- 
peal to a "board of appeal consisting of the auditor gênerai, state treas- 
urer and attorney gênerai." Due provision is thus, in our opinion, 
made for separating state from interstale business. The fact that the 
statute déclares final the décision of this board of appeal does not 
effect a déniai of due process. The right of appeal from the décision 
of an administrative board in assessing taxes and valuing property is 
not necessary. "One hearing is sufficient to constitute due process." 
Mich. Central R. R. Co. v. Powers, 201 U. S. at pages 301, 302, 26 
Sup. Ct. at page 466, 50 L. Ed. 744. "A day in court is a matter of 
right in judicial proceedings, but administrative proceedings rest 
upon différent principles." ^ Under the Michigan system of taxation 
generally, while a valuation by a reviewing board is final in the absence 
of fraud, yet a remedy in some form is always open against f raudulent 
or arbitrary conduct. We are cited to no authorities, and we hâve 
found none, opposed to the conclusion that a tax measurement such 
as the statute in question provides does not burden Interstate com- 
merce. It cannot well be claimed that the minimum fee of $25 is 
unreasonable, or that it burdens Interstate commerce. 

The remaining provisions of the act strengthen rather than weaken 
the inference naturally deducible from the assessment provisions we 
bave discussed, viz. that the act was not intended to impose a tax up- 
on Interstate business. The déclaration that it shall be unlavvful for 
any foreign corporation to carry on its business in this state until it 
has procured certificate of authority must be considered in connection, 
not only with the assessment provisions already cited, but with the 
déclaration of section 8, that the act shall not be construed "to prohibit 
any sale of goods or merchandise which would be protected by the 
rights of Interstate commerce." So considered (whatever might b;- 
the effect of the c^uoted words standing alone), the natural meaning of 
the words "its business" would be "its domestic [state] business." 
But we are not left to our own interprétation of the statute, for the 
Suprême Court of Michigan has expressly or by necessary implication 
repeatedly construed the act of 1907 and other statutes of like nature 

1 Per Jtistift' Cooley, in Woiiner v. Bunbury, ?,0 Mleli. '2\4, 21.j. 
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as not imposing a tax upon interstate business.^ The Michigan stat- 
ute of 1891 (No. 182), as amended by Pub. Acts 1893, No. 79, which in 
terms required every foreign corporation "which shall hereafter be 
permitted to transact business in this state" to pay a franchise fee, 
and provided that ail contracts made in the state "by any corporation 
which has not first complied with the provisions of this act shall be 
wholly void," was construed by the Suprême Court of the state as 
not applicable "to foreign corporations whose business within this state 
consists merely of selling, through itinérant agents, and delivering 
commodities manufacturée! outside of this state." Coit v. Sutton, 102 
Mich. 324, 60 N. W. 690, 25 L. R. A. 819. The Michigan act of June 
20, 1889 (3 Howell's Ann. Stat. § 4161d6) which declared the terms on 
which manufacturing and mercantile companies generally, both for- 
eign and domestic, might carry on business in that state, was construed 
in People v. Hawkins, 106 Mich. 479, 483, 64 N. W. 736, 738, as not 
"aimed at the exclusion of foreign companies, or the imposition of con- 
ditions upon their doing business, unless they désire the benefits to 
be derived from the law applicable to domestic corporations." The 
construction of both of thèse acts by the Michigan Suprême Court was 
adopted by this court in Oakland Co. v. Wolf Co., 118 Fed. 239, 243, 
55 C. C. A. 93. And see Coit v. Sutton, 102 Mich. 324, 60 N. W. 690, 
25 L. R. A. 819. 

In Fifth Avenue Society v. Hastîe, supra, section 6 of the act of 
1901 (No. 206), which is in the identical language of section 8 of the 
act of 1907, is referred to as declaring that the provisions of this act 
shall not be applicable to the sale of goods or marchandise which 
would be protected by the rights of interstate commerce. In Impérial 
Curtain Co. v. Jacob, supra, 163 Mich. 76, 127 N. W. 774 (also under 
the act of 1901), it is said: "If the plaintiff did no business of a lo- 
cal character, the case is not within the terms of the statute." In 
Standard Fashion Co. v. Cummings, supra, the foreign corporation in- 
volved was held not to be doing business in Michigan. The act of 
1901 (No. 206) and the amendments of 1903 (No. 34), 1911 (No. 266), 
and 1913 (No. 277), differ, we think, from the act of 1907 (No. 310) in 
no respect material to the décision of this case. The construction put 
by the Suprême Court of Michigan on the meaning of the statute is 
binding upon us, although its détermination of the necessary effect 
of the statute is not conclusive. Crew v. Pennsylvania, 245 U. S. 292, 
294, 38 Sup. Ct. 126, 62 L,. Ed. 295 ; Standard Oil Co. v. Graves, 249 

2 Despres v. Zierleyn, 163 Mich. 399, 128 N. W. 769 ; Nernst Lamp Co. v. 
Conrad, 165 Mich. 604, 609, 131 N. W. 120 ; Lange Co. v. Brace, 186 Mich. 453, 
459, 152 N. W. 1026 (ail of thèse cases involve the statute of 1907); Flfth 
Avenue Society v. Hastle, 155 Mich. 56, 118 N. W. 727 ; Impérial Curtain Co. 
V. Jacob, 163 Mich. 72, 127 N. "W. 772 (both of which cases were under the pre- 
vious act of 1901); Haughton Elevator Co. v. Candy Co., 156 Mich. 25, 120 
N. W. 18 ; Standard Fashion Co. v. Cummings, 187 Mich. 196, 153 N. W. 814, L. 
E. A. IQltîF, 329, Ann. Cas. 19ieE, 413 (the last two cases arising under the act 
of 1903) ; Power Specialty Co. v. Michigan Power Ce, 190 Mich. 699, 157 N. W. 
408 (arising under the amendment of 1911); Sturtevant Co. v. Leitelt, 196 
Mich. 552, 163 N. W. 13 (arising under the amendment of 1913). 
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U. S. 389, 39 Sup. Ct. 320, 63 L. Ed. , decided by the Suprême 

Court April 14, 1919. 

The cases specially relied upon by plaintiff are, in our opinion, clear- 
ly distinguishable from the instant case. In Crutcher v. Kentucky, su- 
pra, the statute was construed as requiring the foreign express Com- 
pany to obtain a license from the state preliminary to doing interstate 
business. The statute involved in Western Union Telegraph Co. v. 
Kansas, 216 U. S. 1, 30 Sup. Ct. 190, 54 L. Ed. 355, and Pullman Co. 
V. Kansas, 216 U._ S. 56, 30 Sup. Ct. 232, 54 E. Ed. 378, attempted to 
tax the entire capital stock of the foreign corporation as condition of 
doing business within the state. The law involved in International 
Text-Book Co. v. Pigg, 217 U. S. 91, 30 Sup. Ct. 481, 54 L. Ed. 678, 
27 E. R. A. (N. S.) 493, 18 Ann. Cas. 1103, exacted a tax by way of 
a percentage upon the entire capital stock of the foreign corporation, 
and, as construed by the Kansas courts, was intended to apply even 
where the business of the foreign corporation was purely interstate. 
It also required, as a condition of doing business, a statement setting 
forth certain facts as to the amount of capital stock, its value, etc.^ 
and forbade the maintaining of action by the corporation unless certifi- 
cate of such filing had been obtained. The requirement of this state- 
ment was held a burden on interstate commerce. In Looney v. Crâne, 
245 U. S. 178, 38 Sup. Ct. 85,_ 62 L. Ed. 230, the taxes in question 
seem to hâve been assessed with référence to the entire authorized 
capital stock. The case was aggravated by large increases in rates, 
etc., after the foreign corporation had established its agency. lii 
Crew V. Pennsylvania, 245 U. S. 292, 38 Sup. Ct. 126, 62 L. Ed. 295, 
the tax held bad was measured by a percentage of the entire business 
transacted, although the foreign sales were about 86 per cent, of the 
gross sales. In International Paper Co. v. Massachusetts, 246 U. S. 
135, 38 Sup. Ct. 292, 62 L. Ed. 624, Ann. Cas. 1918C, 617, there was 
involved a percentage tax computed on the entire authorized capital. 
The case was distinguished from the Baltic Mining Co. Case, supra,. 
in the fact that since the décision in the latter case was rendered the 
Législature had removed the previously existing $2,000 maximum 
limitation, thus making it in essential and practical opération like 
Western Union Co. v. Kansas and Pullman Co. v. Kansas, supra. The 
other cases relied upon by plaintiff seem to require no spécial mention. 

On the other hand, in Western Union Co. v. Massachusetts, supra, 
a tax on account of property owned and used by the corporation in 
that state, whose value was ascertained by comparing the length of its 
lines in that state with the length of its entire lines, was held good. 
In Ratterman v. Western Union Co., supra, a tax assessed under the 
laws of Ohio upon receipts of the telegraph company, derived partly 
from interstate and partly from state commerce and capable of sép- 
aration, but returned in gross, was held invalid in proportion to the 
extent that the receipts were derived from interstate commerce, but 
otherwise valid. In Pullman Co. v. Adams, supra, a tax imposed by 
the laws of Mississippi on sleeping and palace car companies, iased on 
raileage of railroad track in the state over which the cars were run, 
plus a spécifie charge of $100, was sustained. In Allen v. Pullman Co.,. 
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supra, a statute of Tennessee assessing a tax of $3,000 per annum, in 
lieu of ail other except ad valorem taxes, on account of passengers 
whose transportation began and ended within the state, not referring 
to or affecting the interstate business of the companies, was sustained. 
In Kansas City Railway v. Kansas, 240 U. S- 227, 232, 36 Sup. Ct. 
261, 60 L,. Ed. 617, a tax on the privilège of being a corporation, grad- 
uated according to paid-up capital, with a reasonable maximum as- 
sessed against a domestic corporation engaged in both state and in- 
terstate commerce, was held not improper under the due process clause 
of the Constitution. In Baltic Mining Co. v. Massachusetts, supra, and 
White Co. V. Massachusetts, supra, an excise tax measured by the 
authorized capital of the corporation, but limited to a specifiied sum, 
vi'as held not an unconstitutional burden on interstate commerce, and 
not to violate the due process or equal protection clauses of the Con- 
stitution. We conclude that a foreign corporation, doing a vvholly 
interstate business, was not required to make déclaration or procure 
certificate of authority. It results that, in our opinion, the Michigan 
statute in question does not impose a burden upon interstate com- 
merce, nor is it otherwise invalid. 

[2] We are thus brought to the ultimately controlling question 
whether, as plaintifï urgently insists is the case, its business was sole- 
ly interstate commerce, the local business being merely incidental 
thereto, or whether, on the other hand, plaintiff was engaged locally 
in both state and interstate commerce. In the former case it would 
not be subject to the tax ; in the latter, it would be. 

Plaintiff's business embraced sales largely by way of orders taken 
by traveling solicitors from automobile manufacturers in several states 
lying generally, if not universally, north of the Ohio and east of 
the Mississippi rivers. Plaintifï seems to hâve had no office, at least 
for commercial business, anywhere except at Jackson, Mich. There 
its books and records of commercial transactions were kept ; there 
a majority at least of its officers resided, and at or from that point 
ail of its business seems to hâve been directed and conducted, except- 
ing so far as concems actual solicitation of orders by traveling sales- 
men. The business of at least one of thèse salesmen was confined to 
Michigan. Plaintifï was acting under similar contracts as sales agent 
for several manufacturers of automobile parts, other than défend- 
ant. So far as the record shows, ail its tangible property was in 
Michigan. That state was and is the most prominent of the auto- 
mobile manufacturing states. 

During the five-year contract period plaintifif's sales in Michigan 
amounted to 61.2 per cent, of its total sales, and for the last IVo years 
of that period the Michigan sales were about 75 or 80 per cent, of the 
aggregate business. While the proportion of Michigan business in- 
creased during the contract period, and the proportion when the con- 
tract was made does not definitely appear, the natural inference from 
the record and the arguments would be, we think, that the Michigan 
sales were from the fîrst approximately at least one-half of the total 
sales. Plaintifï's déclaration, made September 29, 1913, for authority 
to do business in Michigan, gave the location of its principal office 
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and of its principal place of business as Jackson, Mich., and two of 
its three officers as residing there, and the third as living at Détroit, 
Mich. Its authorized capital stock was reported at $4,000 [under the 
statute in question the tax would hâve been $25] ; the total value of 
its property owned and used in its business as $23,538.98, ail of which, 
wkh the exception of furniture and fixtures, représentée! cash and ac- 
counts and bills receivable. The value of the property owned and 
used in Michigan was given as "furniture and fixtures $294.96," the 
total amount of business transacted during the preceding year was 
stated (in the sixth item) to be $42,893.96, and the amount transacted 
in Michigan as "ail, as specified in sixth item." 

• It is difficult, if not impossible, to distinguish plaintiff's business in 
principle from that of the ordinary domestic mercantile corporation 
selling at wholesale, both in the state of its création and business lo- 
cation as well as in other states. Assuming, as we do, for the purposes 
at least of this opinion, that plaintiff's business, so far as it related to 
business outside of Michigan, was in Interstate commerce, it yet seems 
plain to us, not only that, independently of the question whether plain- 
tiff's business was local or Interstate, it was doing business in Michi- 
gan, and so within the statute of that state if it was doing a substan- 
tial Michigan business (International Text-Book Co. v. Pigg, supra, 
217 U. S. at pages 104, 105, 30 Sup. Ct. 481, 54 L. Ed. 678, 27 L. R. 
A. [N. S.] 493, 18 Ann. Cas. 1103), but also that it was in fact do- 
ing a substantial local business in Michigan within the meaning of the 
law of Interstate commerce. We think it a misnomer to characterize 
its business as essentially interstate. In our opinion it had a substan- 
tial local and domestic business, entirely separate from, and not 
merely incidental to, its interstate business. Baltic Mining Co. v. 
Massachusetts, supra, at page 86, 34 Sup. Ct. 15, 58 L. Ed. 127; 
Nernst Lamp Co. v. Conrad, supra; Lange v. Brace, supra, at page 
462, 152 N. W. 1026; American, etc., Co. v. Griswold, 143 App 
Div. 807, 128 N. Y. Supp. 206, affirmed 206 N. Y. 723, 100 N. E. 
1124; FUnt v. Le Heup, supra, at page 47, 165 N. W. 626; Lobmis 
V. Construction Co. (C. C. A. 6) 211 Fed. 453, 456, 128 C. C. A. 125, 
and cases cited. 

Comparison with the leading cases relied on by plaintifï serves to 
emphasize the substantial and, we think, the dominant nature of this 
local and domestic business. For example, in Crutcher v. Kentucky, 
supra, the principal office was in New York, the state of its création, 
only its local office was in Kentucky, and the Kentucky business was 
presumably but a few per cent, at the most of the company's total 
business. In Western Union v. Kansas, supra, and Pullman v. Kan- 
sas, supra, a similar situation presumably existed. In International 
Text-Book Co. v. Pigg, supra, the Book Company did its manufactur- 
ing and exercised its corporate franchises generally 'in the state of 
its incorporation, and had no office of its own within the state of Kan- 
sas. In International Paper Co. v. Massachusetts, supra, the cor- 
poration's home office was in the state of its création, where its sales 
were passed on; and in Massachusetts, whose tax was in question, 
but one of its 23 mills was located. In Looney v. Crâne, the corpora- 
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tion's home office and principal place of business, where its manu- 
facturing and dealings generally were carried on, was in the state of 
its création. The Texas agency was a supply dépôt for carrying 
on interstate commerce, and to it goods were shipped from the prin- 
cipal place of business and from it shipments were made to customers 
within and without Texas. The situation in Crew v. Pennsylvania 
bas already been stated. 

[3] In each of thèse cases the business donc at the office in the 
state of the corporation's création was the dominant business. In the 
instant case, even if the business donc by plaintiflf in the foreign state 
(Michigan) was not its dominant business, it clearly was a substan- 
tial and separable part of it. The mère fact that it involved inter- 
state business did not impress the local and domestic business with 
that character. Williams v. Fears, 179 U. S. 270, 276, 21 Sup. Ct. 
128, 4.5 L. Ed. 186: Interstate Amusement Co. v. Albert, 239 U. S. 
560, 565, 36 Sup. Ct. 168, 60 L. Ed. 439. While the question whether 
the plaintiff was "doing business in Michigan," so as to subject it to 
the tax law of that state, would be one of fact, if the évidence were 
in conflict (Oakland Co. v. Wolf Co., supra), we think that, upon 
this record, the question is one of law. 

[4] Thèse views com])el a reversai of the judgment below, unless 
plaintiiï's compliance with the statute in 1913 made the contract en- 
forceable after that date. Section 6 of the statute of 1907 déclares 
that— 

"No foreign" c-orporalioii, sub.iect to the provisions of tliis aft, sliall be capable 
of maliiii.g a valid coiitracl in tlils state until it shall liave fully coniplied 
with the i-e(niirenients of this aet. * » * " 

The Suprême Court of Michigan has construed the statute as 
making unenforceable a contract made before compliance with the 
statute, notwithstanding compliance was had while the contract was 
yet in force. Showen v. Owens, 158 Mich. 321, 332, 122 N. W. 640, 
133 Am. St. Rep. 376; Despres v. Zierleyn, 163 Mich. 399, 403, 404, 
406, 407, 128 N. W. 769; Nernst v. Conrad, 165 Mich. 604, 605, 609, 
131 N. W. 120. And see Flint v. Le tieup, 199 Mich. 41, 47, 48, 165 
N. W. 626; Hastings Industrial Co. v. Moran, 143 Mich. 679, 107 
N. W. 706. Thi.s déclaration of invalidity must be recognized by 
the courts, state or fédéral, in whatever state suit may be brought 
for its enforcement. Eoomis v. People's Construction Co. (C. C. A. 6) 
211 Fed. 453, 457, 458, 128 C. C. A. 125, and cases there cited. As 
the case nmst be tried again, we neither express nor intimatç an opin- 
ion on the question whether plaintiff is entitled to recover on a quan- 
tum meruit or otherwise, on account of commissions earned before 
the cancellation, or whether (a question not suggested by counsel) the 
dealings between the parties hâve been such, since plaintiff's com- 
pliance with the Michigan statute, as to work, in equity or otherwise, a 
ratification by or estoppel against défendant, as concerns the contract 
in suit. See Turner v. Construction Co. (C. C. A. 5) 229 Fed. 702, 
144 C. C. A. 112; Montgomerv Traction Co. v. Montgomery Light, 
etc., Co. (C. C. A. 5) 229 Fed. 672, 144 C. C. A. 82. Neither of tbese 
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questions has been argued by counsel or apparently considcred by tbe 
District Judge. 

The judgment of the District Court is reversed with directions to 
award a new trial. 



EMPIRE FUEL CO. v. TARONS. 

LYONS V. EMPIRE FUEL CO. 

(Circuit Court of Appeals, Slxth Circuit. April 11, 1919.) 

Nos. 3243, 3255. 

1. CotTETS <S=3274 — FEDERAL COUBT — PBOCESS — COEPOBATIONS. 

Service in the fédéral district of Olilo on a AVest Virginia corporation 
will give tàe District Court for Oliio Jurisdiction, if suclr corporation 
was doing business in Oliio in such a manner and to sucli extent as to 
warrant an inference that tlirougli its agents it was présent tliere. 

2. Corporations iS='042(414) — Fokeign Corporations — Doinq Business in 

State. 

The fact that the gênerai manager of a West Virginia corporation, who 
resided in Ohio and maintained an office there as managing agent of 
another corporation, maintained a flle for the West Virginia company, so 
as to carry on from his Ohlo office correspondence necessary between 
himself and tlie West Virginia corporation, does not show that such 
corporation was doing business in Ohio. 

3. Corporations <@=)C42(6) — Doing Business in State. 

A sporadic or occasional sale in Ohlo of coal, made by a West Virginia 
company, whose mines were in the latter state, does not consfitute doing 
business in Ohio. 

4. Corporations <S=>673 — Doing Business in State — Evidence. 

Where a West Virginia minlng company, the capaclty of whose mines 
was about 600 tons per day, contracted for the transportatiou of a large 
part of its product by boat Into Ohio, and thence by rail to a city therein, 
such contract was important on the question of whether the West Vir- 
ginia company was doing business lu Ohio. 

5. Corporations ®=>642(e) — Doinq Business in State. 

Doing business within the state does not necessarily require that It be 
done persistently and continuously, in order to justify service of process 
on an agent of a foreign corporation which does biisiness within the 
state. 

6. Courts ©=»274 — Fédéral Court — District of Suit — Doing Business in 

State. 

In an action against a West Virginia corporation, begun by service 
of process out of the fédéral District Court for Ohio upon its agent found 
within that state, held, that the West Virginia corporation was doing 
business within the state of Ohio, so as to be subject to the jurlsdiction 
of the fédéral court. 

7. Contbacts <S=>176(1) — Construction — Unampiguous Contkaot. 

The construction of an unamblguous contract is for the court, notwith- 
standing the construction involves considération of attendant conditions 
and circumstances not in dispute. 

8. Shipping <g=3l08 — Spécial Contract for Transportation — Construction 

— Jury Question. 

In an action against a West Virginia minlng company for breach of a 
contract under which plalntiff was to transport by boat coal from the 
mine in West Virginia to a point in Ohlo, whence it would be resliipped by 
rail, the question whether the contract requlred défendant to furnlsh coal 

^:=5For otber cases see same topic & KEY-NUMBEU in aU iiey-Numbered Digests & InddKea 
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for water shipment, regardless of whether it could obtain earg at its 
raine, held; under the évidence, for the jury. 

9. Appbal and Ereob <g=3859 — Review — Evidence. 

On writ of error, Uie Circuit Court of Appeals caniiot vreigh the évi- 
dence or détermine a question of fact. 

10. SniPPiNG <S=>108 — CoNTRACT roB Transportation— Construction — Evi- 

DEN^CE. 

In an action by tlie plaintifC for breach of contract, which lie asserted 
obligated tbe défendant mining conipany to furnish him 350 tons of coal 
per day for transportation by water, évidence held sufflcient to support a 
flnding by the jury tbat such was the parties' intention. 

11. Appeal akd Ereob i&=3518(4) — Review — Record. 

Wliere it did not afflrniatively appear from the record that plaintifE 
asived leave to aniend an atfidavit for attachment, a claim on writ of 
error that the dismissal of tbe attachment was improper, and that plaintifC 
sbould bave been allowed to amend, cannot be considered. 

12. Appeal and Ebrob <&=1151(3) — Détermination- — Modification of Judg- 

ment — Record. 

Where fhe record did not show that defeudant's liability for an item 
was conceded, and that tliere was no room for contesting it, a modification 
of the judgnient cannot be directed, so as to include such item, eveii though 
it was improperly excluded on the ground tbat it was a matter cognizable 
only in a court of admiralty. 

13. Appeal and Error <S=3ll78((>) — Détermination — Remand. 

A judgnient may be remauded for trial upon a particular branch of the 
question, such as damages, or an issue relating to jurisdiction, without 
the judgment being reversed in toto. 

14. Appeal and Ebror <S=»1178(6) — Détermination — Remand. 

Where the amount of damages recoverod was not jialpaWy right or 
plainly insuflicient, plaintifE cannot be awarded a new trial on the issue 
of damages, as he desired to retain the recovery already had. 

In Error to the District Court of the United States for the Southern 
District of Ohio ; John E. Sater, Judge. 

Action by John E. Eyons against the Empire Fuel Company. There 
was a judgment for plaintifï, and défendant brings error, and plain- 
tifif also brings error, asserting that the award of damages was insufifî- 
cient. Affirmed on both writs. 

Murray Seasongood, of Cincinnati, Ohio, for plaintifif. 
Frank E. Wood, of Cincinnati, Ohio, and M. G. Sperry, of Clarks- 
burg, W. Va., for défendant. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. Plaintifî in error in No. 3243 is a 
West Virginia coal-mining corporation. Having a contract for ship- 
ping coal to Toledo, Ohio (as stated in the brief of its counsel), it 
made with défendant in error, on April 28, 1917, a written contract 
for the transportation of coal from Miay 15, 1917, to May 15, 1918, 
by river barges, from Hugheston, W. Va., which is on the Kanawha 
river, to Pomeroy, Ohio, which is on the Ohio river, and for the load- 
ing of such coal into "such cars as may be furnished at Pomeroy, 
Ohio." On August 15, 1917, défendant in error, hereafter styled 
plaintifif, brought this suit in a State court of Ohio for damages for 

^=3For other cases see same topic & KBY-NUMBBR m ail Key-Numbered Digcsta & ludexB» 
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alleged breach of the transportation contract, attachin^ certain barges 
of coal. Summons was served August 23, 1917, at Cincinnati, Ohio, 
on B. Lee Hutchinson, who was gênerai manager of the fuel company, 
hereafter called défendant. The suit was removed to the court below. 
Défendant there moved to quash the service of summons on the sub- 
stantial ground that défendant was not doing business in Ohio and so 
was not subject to suit therein. After hearing, both on affidavits and 
oral testimony, the District Judge overruled the motion to set aside 
the service, holding that défendant was doing business in Ohio. Un- 
der issue joined on the merits, plaintiff recovered verdict and judg- 
ment. 

[1-6] 1. Jurisdiction. The effectiveness of the service of summons, 
and thus the jurisdiction of the court below, dépends upon whether 
défendant was doing business in Ohio, "in such a manner and to sucli 
an extent as to warrant an inference that through its agents it was 
présent there." Green v. Chicago, B. & Q. Ry. Co., 205 U. S. 530, 
532, 27 Sup. Ct. 595, 596 (51 D. Ed. 916). If défendant was doing 
business in Ohio, service on Hutchinson gave jurisdiction. Défend- 
ant had acquired no permission under the statutes of Ohio to do busi- 
ness in that state. Its main office was at Fairmount, W. Va. ; its 
mining office at Hugheston, in that state. Mr. Hutchinson, its gên- 
erai manager in charge of opérations, spent about one-half his time at 
Hugheston, the remainder at Cincinnati, where he resided, going back 
and forth from Cincinnati to the mines. He was the managing agent 
of the Hutchinson Coal Company, which maintained an office at Cin- 
cinnati, where Hutchinson kept "an Empire Fuel Company file," "for 
his Personal référence and for the Hutchinson Coal Company," and 
carried on from Cincinnati such correspondence as was necessary 
between himself and persons at the mines. But this, standing alone, 
was not enough to constitute a doing of business by défendant in 
Ohio. Goldey v. Morning News, 156 U. S. 518, 15 Sup. Ct. 559, 39 
L. Ed. 517; Green v. Chicago, B. & Q. Ry. Co., supra; Peterson v. 
Chicago, R. I. & P. Ry. Co., 205 U. S. 364, 27 Sup. Ct. 513, 51 L. 
Ed. 841 ; Atchison, T. & S. F. R. R. Co. v. Weeks (C. C. A. 5) 254 

Fed. 513, C. C. A. . Hutchinson also sold in Ohio, to an- 

other coal company, three barges of coal, which were loaded from 
time to time between August 20th and September 26th, in that com- 
pany's barges at Hugheston, W. Va. But a sporadic or occasional sale 
in Ohio did not constitute a doing of business therein (Cooper Mfg. 
Co. V. Ferguson, 113 U. S. 727, 5 Sup. Ct. 739, 28 L. Ed. 1137); and 
except as already or hereafter stated défendant seems to have done 
no business in Ohio, and it kept no books or bank account there. 

But this further situation is presented: The contract in suit was 
personally negotiated at Pomeroy, Ohio, between Hutchinson and 
plaintiff. It was executed at Charleston, W. Va. ; Hutchinson sign- 
ing for défendant as its gênerai manager, his authority to do so be- 
ing unchallenged. Hutchinson kept at the Cincinnati office a copy 
of the contract, the original being kept at defendant's main office at 
Fairmount. At Cincinnati, while the contract was still subsisting, 
Hutchinson discussed with plaintiff its "meaning and intent." From 
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Cincinnati lie conducted correspondence with plaintiff, signing one 
or more letters in defendant's name by himself as gênerai manager. 
From Cincinnati, as representing défendant, he sent plaintiff "différ- 
ent telegrams," at least one of which (that of August 2d), relating 
to the unloading of barges then at Pomeroy, was signed in defendant's 
name alone. From Cincinnati he inclosed to plaintiiï vouchers for the 
transportation and loading of coal during the months of May and 
June under the contract in suit; the checks having been sent to Hutch- 
inson from defendant's main office for the correct address, the letter 
of transmittal being signed in defendant's name by Hutchinson as its 
gênerai manager. Hutchinson wrote plaintifï from Cincinnati to for- 
ward to him at that place an expense bill of about $500 incurred for 
raising a sunken boatload of coal, and the bill was sent accordingly. 
On June 23d plaintifï wrote Hutchinson at Cincinnati, as defendant's 
manager, regarding the loading of fuel coal called for by the contract. 
Hutchinson replied thereto by letter as defendant's gênerai manager, 
apparently from Cincinnati. On or about June Ist the loading of 
coal into plaintifï's barges was suspended, because défendant had then 
a full supply of cars. From June 29th to August 11 th, however, six 
barges were loaded, ail of which were attached by plaintifï before 
they were unloaded ; but the relations imder the contract were not 
broken off until just before this suit was begun. Hutchinson acted 
for défendant in ail the dealings between it and plaintifï relative to 
the contract in suit, and had no dealings with plaintifï except on be- 
half of défendant. The contract covered, potentially, at least, an 
important and substantial amount of defendant's business during the 
year. Plaintiff construes it as providing absolutely for the transpor- 
tation of 350 tons per day; défendant construes it as providing for 
such transportation to the extent that railroad cars were not available. 
The capacity of the mines was approximately 600 tons per day. This 
considération is entitled to weight. Maxwell v. A., T. & S. F. R. 
R. Co. (C. C.) _34 Fed. 286, 287. The contract called for its per- 
formance in Ohio, to the extent of the delivery of the coal at Pomeroy 
to défendant in railroad cars. The fact of delivery necessitated the 
furnishing by défendant of cars therefor and the billing of the same 
to destination. 

The Hutchinson Coal Company, of which Hutchinson was the m,an- 
aging agent, "had the agency for the Empire Fuel Company." Hutch- 
inson was at Pomeroy on several occasions (apparently during the 
period covered by opérations under the contract) "seeing that barges 
were unloaded and cared for." Those barges were said to be "not 
involved in this suit," whatever that may mean. While there was tes- 
timony that the Hutchinson Company's "agent at the mines" was in 
charge of the unloading and billing out of cars, and that Hutchinson 
merely went to Pomeroy with him, and while other testimony was 
susceptible of a construction that the Hutchinson Company bought 
ail defendant's output and itself sold it, the district judge states in 
bis opinion that it was Hutchinson's claim that the Hutchinson Com- 
pany "as the defendant's agent sells the defendant's coal," and de- 
fendant's counsel does not dispute this interprétation. Wliile it may 
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be that this is not the correct interprétation of the relations between 
the Hutchinson Company and défendant, yet, as the record stands, we 
think it should be accepted. On this state of facts we must accept 
the court's conclusion that défendant was doing business in Ohio, 
certainly until the severing of relations between plaintifF and défend- 
ant, immediately before the bringing of this suit. 

The question remains whether défendant should be regarded as still 
doing business in Ohio when service of process was made a few days 
later. The record permits a presumption of defendant's intention, 
in the regular course of its business, to ship by water to Pomeroy 
and there load into cars and bill coal, as was contemplated and as was 
done under the contract with plaintiff, whenever there should be a 
shortage of railroad cars. We think the burden of proof was upon 
défendant to overcome that presumption, and that this has not clearly 
been done. Previous to the contract with plaintifï défendant had had 
"a river connection" with other people for whom plaintifï was substi- 
tuted; and the record introduced by défendant upon the hearing on 
the merits justifies the inference that in September, when the supply 
of cars was less complète, a river connection was resumed with still a 
tliird party, and deliveries made thereunder, presumptively at Pom- 
eroy, for the purpose of shipment from that place. "Doing business" 
within a state does not necessarily require that it be done persistently 
and continuously. New Haven Co. v. Downington (C. C.) 130 Ped. 
605. No all-embracing rule as to what is "doing business ' has been 
laid down. St. Louis S. W. Ry. v. Alexander, 227 U. S. 218, 227, 33 
Sup. Ct. 245, 57 L. Ed. 486, Ann. Cas. 1914C, 77. The question 
whether défendant was doing business in Ohio is one of fact. Oak- 
land Co. V. Wolf Co. (C. C. A. 6) 118 Fed. 239, 55 C. C. A._ 93. It 
does not follow from the fact that the contract was made in West 
Virginia that ail business done under it must be regarded as done in 
that state. Lumbermen's Ins. Co. v. Mteyer, 197 U. S. 407, 414, 25 
Sup. Ct. 483, 49 L. Ed. 810. Even if no one of the things Hutchinson 
did for défendant in Ohio was enough to constitute doing business 
there, and while the question presented is a close one, we think the 
record, taken together, sustains the conclusion of the District Judge 
that défendant was doing business in Ohio. We think the case within 
the principle (although not within the facts) of such décisions as St. 
Louis S. W. Ry. V. Alexander, supra; Mutual Life Ins. Co. v. Sprat- 
ley, 172 U. S. 603, 19 Sup. Ct. 308, 43 L. Ed. 569; Lumbermen's Ins. 
Co. V. Meyer, supra. The instant case is in important features dis- 
tinguishable from cases specially relied on by défendant. 

[7, 8] 2. The Trial on the Merits. Défendant had at Hugheston 
both a rail and a river tipple. It could ship to Toledo either by rail 
directly from Hugheston, or by river barge down the Kanawha river 
to the Ohio river and then up the Ohio to Pomeroy, and by rail from 
that place. Plaintifï had 14 barges, of an average capacity of more 
than 500 tons each, and a steamer. The contract contained the fol- 
lowing provisions, omitting immaterial matter, and substituting the 
titles of the parties hère for their désignations there: 

(a) For the expressed considération of .fl |"and the further considération 
of the right to handle ail of the coal of the Empire Fuel Company, except as 
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hereinafter provided, -which Is run over the river tipple to the Kanawha 
river at the Empire Fuel Company's mine at lluglieston • * * vvliieh is 
Iiereby granted"] plaintifl: bouud liimself "to furnlsli sufficient barges at tlie 
said mine in vpliicli to load net less than 350 tons of coal per day," and 
further "to transport ail such coal to Pomeroy * * * by way of the 
Kanawha and Ohio rivers, and to load ail such coal into such cars as may 
be furnished at Pomeroy, Ohio." 

(b) Should plaintifE "at any tluie, fail to furnish sufficient barges, beyond 
the necessary barges to load the said 350 tons per day, to load ail of the 
said coal which the [défendant] is able to run to the river * * * " (jg. 
fendant was given "the right at any time to load such coal into other barges 
which" défendant "may be able to procure, at ail times, however, giving 
[plaintifE] the préférence as to such barges as [plaintiiï] may bave at the 
tipple at such time." 

(c) Défendant (1) assumed responsibility "for ail barges" of plaintiff while 
being loaded and until removed by plaintiff, pïovided they be removed wl'th- 
in a reasonable time aftei' loading; (2) agreed to pay plaintiff "$1 per ton 
for ail such coal transported and loaded as aforesaid, settlemeht therefor to 
be made by the 20th of each montli for ail coal sliipped from said mine dur- 
ing the previous month" ; (3) agreed "to funiish billing for ail coal so trans- 
ported by [plaintiff]" ; (4) agreed "to sell to [plaintiff] nm of mine coal for 
fuel purposes not to exceed 26 tons per day at the rate of $1.50 per ton at the 
tipple." 

(d) The contract was declared "sub.iect to ail contingencies which might 
arise which are not within the control of either of the parties hereto." 
(Brackets and paragraph letters are ours.) 

The rail rate from Hugheston to Toledo was 25 cents per ton more 
than from Pomeroy to Toledo. Shipment under the contract in suit 
would thus cost défendant 75 cents per ton more than by ail rail route. 
On the other hand, the United States had but a few months before 
entered the war ; there was a great demand for coal and the price was 
very high ; there was a marked shortage of cars, the allotment to de- 
fendant when the contract was made being but 32 per cent, of its pro- 
duction, which was then between 500 and 600 tons per day, and de- 
fendant hoped to increase the capacity by at' least 100 tons per day. 
On June 4th defendant's car allotment was increased to 100 per 
cent., and it stood at that figure almost constantly until October 8th; 
during the greater part of the remainder of the year it ranged from 
nothing to 100 per cent. This suit grew out. of defendant's refusai 
to furnish coal for plaintifï's barges when it had sufficient cars. 

Défendant contends that the contract clearly and unambiguously 
bound it to furnish plaintiff coal only when cars could not be had. 
If this contention is right, the judgment is wrong, and should be re- 
versed ; for it is a commonplace that the construction of an unam- 
biguous contract is for the court, notwithstanding the construction 
involves a considération of attendant conditions and circumstances 
not in dispute. Plaintiff, however, contends that the contract required 
défendant to provide the stipulated tonnage, without regard to car 
supply. The trial court thought the contract ambiguous in this re- 
spect, and submitted its construction to the jury. The verdict sus- 
tains plaintiff's construction. If that construction is right, défendant 
has nothing of substance to complain of, for ail its assignments of 
error relating to the merits (except the sixth) are, in that event, con- 
cededly not well taken, and the sixth assignment is without apparent, 
merit. 
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The writing, judged only by its language, is not in our opinion free 
from ambiguity. True, the clause in paragrapli (a) which we hâve 
bracketed recites only a right on plaintiff's part to handle coal "which 
is run over the river tipple." But this clause is only a récital ; it is 
not a positive limitation. Assuming, however, that the bracketed 
clause, standing alone, would limit defendant's obligation under the 
contract to such coal as it could not get cars for, yet there is opposed 
to this récital an absolute agreement on plaintiff's part not only "to 
furnish sufficient barges * * * in which to load not less than 350 
tons of coal per day," but "to transport ail such coal" ; and this latter 
clause may as naturally refer to the "350 tons of coal per day" as to 
the earher clause "which is run over the river tipple." The bracketed 
récital is not, in our opinion, necessarily inconsistent with an implied 
obligation on defendant's part to furnish as much coal as plaintiff was 
absolutely required to transport, especially in the absence of any men- 
tion whatever of car supply or car shortage, much less of a positive 
déclaration — which it would be natural to make if such was the in- 
tention of the parties — that défendant was required to run to the river 
tipple only its surplus above what the car supply, as existing from time 
to time, would take care of. Furthermore, paragraph (b) gives de- 
fendant the right to use other barges in case of plaintiff's failure to 
furnish barges enough to load, not merely "the said 350 tons per day," 
but "ail the coal which défendant is able to run to the river" — an ex- 
pression which, standing by itself, naturally implies ability rather 
than choice. Provisions (1) and (2) of paragraph (c) also naturally 
imply that plaintiff was expected to transport coal each month. 

Without discussing in détail each of the considérations advanced 
pro and con, we think the language of the contract, giving effect to 
ail of its terms, is ambiguous in the respect mentioned. 

It is urged, however, that it is unreasonable that défendant should 
agrée to pay 75 cents more per ton for river and rail than for ail 
rail transportation, or that it should trust to the uncertainties of river 
navigation due to winter ice, as well as low water and floods. But 
we cannot say, as matter of law, that défendant might not reasonabl)' 
bave been wiiling to bind itself, under existing market prices, to trans- 
port one-half its output at an advanced rate of 75 cents per ton, rather 
than take its chances of the continuance of the then existing car short- 
age, or that it would be more unreasonable that défendant should 
take chances on river navigation as to one-half its output than that 
plaintiff should tie up bis 14 barges, said to bave a rental value of $10 
per day each, as well as his steamer (and défendant presented évi- 
dence that ail plaintiff's equipment was required to transport 350 tons 
per day), on the chance of getting no coal to carry unless the car 
shortage should continue. Our conclusion is that the District Court 
was right in submitting to the jury the question of the actual intent 
of the contract. 

[9, 10] As to the évidence of intention: Plaintiff testified that he 
refused to sign the contract as first drawn because "I did not think it 
specified the amount of coal I was to boat," and because of its omis- 
sion of certain other provisions ; that he stated he "had to know what 
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he was going to do, and how many tons he was to get per day, so he 
would know how much work he had for his steamboat and barges" ; 
that "the lawyer took the original draft and interlined it and changed 
it, so it specified 350 tons," as well as covered the other omissions re- 
ferred to. Opposed to this is the testimony of three witnesses, who, 
while agreeing that plaintifï made substantially the objections stated, 
déclare that he was explicitly told that he was to get no coal when 
défendant had enough cars, and that the other criticized omissions 
only were covered by the redraft. There was also évidence of state- 
ments by plaintiff, both oral and by letter, and of other circumstances, 
more or less inconsistent with his présent claim. Were we called upon 
to décide this question of fact from the printed record, we might 
think def endant's version the more reasonable one ; but plaintiff's tes- 
timony was direct and unequivocal, and, if believed, supports the 
verdict. Moreover, the trial court denied a motion for a new trial. 
We cannot weigh the évidence or détermine the question of fact. 

[11] 3. The Cross-lVrit. (a) On motion to discharge the attach- 
ment, the District Judge held the affidavit therefor insufficient. Plain- 
tifï was, however, given permission to file another affidavit and "start 
anew his attachment proceedings" ; in default thereof the motion to 
dissolve to be sustained ; in either event plaintiff to pay the costs of 
the attachment and of motion to dissolve. Plaintiff thereupon filed a 
new affidavit and took out a new attachment. Under writ of error 
in No. 3255 plaintiff asks review of the judgment of dismissal. Prac- 
tically a cjuestion of costs only is involved. We are not convinced 
that the criticized action constituted réversible error. If, as claimed, 
the affidavit was amendable, it does not affirmatively appear that plain- 
tiff asked leave to amend. 

[12] (b) Plaintiff also asks that this court enter judgment for 
$510 additional damages, for the expense of raising a sunken barge. 
The item was excluded from the jury's considération, as "not in con- 
troversy in this case," plaintiff's counsel say, on the ground that the 
item was recoverable only in admiralty. It is said : "There is or can 
be no dispute" about the item. We are unable to direct a modification 
of the judgment in this respect, for the reason, if for no other, that 
we cannot say from the record that defendant's liability for the item 
was conceded, or that there was no room for contesting it. 

[13,14] (c) Plaintiff asked upwards of $87,000; he: recovered 
$10,400. He now asks that this court "order an assessment of addi- 
tional damages," on the ground that the verdict was insufficient, and 
was made smaller than it should hâve been because of alleged erro- 
neous rulings and action of the trial judge. This we cannot do. 
There is authority for ordering a new trial upon a particular branch 
of a controversy. We hâve reversed judgments, with remand for 
trial upon an issue relating to jurisdiction, without setting aside the 
verdict for damages. Chicago, R. I. & P. R. R. Co. v. Stephens, 218 
Fed. 535, 540, 134 C. C. A. 263 ; Fentress Co. v. Elmore, 240 Fed. 328, 
333, 153 C. C. A. 254. The Circuit Court of Appeals for the First 
Circuit bas awarded a new trial on the subject of damages alone. 
Farrar v. Wheeler, 145 Fed. 482, 75 C. C. A. 386. And see Calaf v. 
257 F.— 57 
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Fernandez (C. C. A. 1) 239 Fed. 795, 152 C. C. A. 581, and Mine v. 
Mining Co. (D. C.) 254 Fed. 630. 

But plaintiff does not ask to hâve the jndgment in his favor set 
aside, except or unless for purpOse of assessing additional damages; 
he apparently seeks to hold onto his présent recovery, and, without 
jeopardizing that, to try to increase it. There may be cases where 
the recovery had is so palpably right so far as it goes, and yet so pal- 
pably insufficient in amount, as to justify the course asked hère. We 
need not détermine that question, for this case is not of that class in 
either of the two features mentioned. 

The judgment of the District Court is affirmed. The défendants in 
error in the respective writs will recover costs thereunder. 



ESCANABA TRACTION CO. v. BURNS et al. 
• BURNS V. ESCANABA TRACTION CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. May 6, 1919.) 
Nos. 3213, 3214. 

1. Appeal and Error <S=3l010(l) — Review — Pinding of Fact. 

Wliere there was express testimony supporting the District Court's con- 
clusion on an issue of fact (where testimony was taken in open court), the 
Circuit Court of Appeals is bound to accept such conclusion, unless the 
évidence decidedly preponderates against it. 

2. Attobnby and Client <S=>9S — Payment to Attorney undkr Atjthokity of 

Assignée — Liability of Settlor for Misapplication. 

A traction company, which pald money due contractors to an attorney 
under authority therefor by a lender to and holder of an assignment from 
the contractors was not liable to the lender and assignée for the attor- 
ney's claimed misapplication of the funds In part. 

3. SuNDAY <S=li— -Consent to Settlement — Invalidation. 

Though a lender to and holder of an assignment from a flrm of con- 
tractors which did work for a traction eompaiiy gave liis consent on Suu- 
day to a settlement of the contractors' claini against the traction com- 
pany, the settlement was not, under the facts of this case, invalidated, 
though the statutes of both states where the transactions oceurred malie 
Sunday eontracts invalid. 

4. Sunday <S=5l5 — Consent to Settle Judgment — Ratification. 

Where the lender to and holder of assignment from a flrm of contrac- 
tors whieh had done work for a traction company on Sunday gave consent 
to his attorney, acting also for others interested, to settle the contractor.s' 
judgment claim against the traction company, and did not withdraw the 
authority glven during the two days which elapsed until the settlement 
was actually made, such lender and assignée is estopped from denying, as 
against the traction company, in suit to set aside satisfaction of judgment 
by it, that his consent to the settlement had légal efficacy. 

5. Compromise and Seulement <©=>19(2) — Setting Aside Settlement — Equi- 

table Considérations. 

Equlty would not set aside satisfaction of judgment in favor of con- 
tractors against a traction company, eftected between the company and 
a lender to and holder of assignment from the firm of contractors, as wfiU 
as others interested, where under the facts such action would not accord 
with equity and good conscience. 

^XSjFor other cases see same topic & KBV-NUMBBR in ail Key-Numbered Digests & Indexes 
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fl. ASSIGNMENTS ©=508 PaBTIAL ASSIGNMENTS IN BQUITY. 

Though It is tlie gênerai rule at law that a debtor wlll be protected 
agaliist the splitting up of claims against him, the rule has no application 
in equity, which can adjust the rights of ail interested in a single suit, 
and it is settled doctrine in the state and fédéral courts that partial as- 
signinents are enforceable In equity, irrespective of acceptance by the 
debtor, and though made only by way of security; the sole control of 
the claim so assigned, as regards its settlement, not being regarded as 
left with the debtor. 
7. CoMPEOMisB AND Settlement iS=>19(2) — Setting Aside — Condition Précèd- 
ent — liEINSTATEMENT OF PrOCEEDING TO ReVIEW JUDGMENT SeTTLED. 

In suit to set aside settlement by a traction cornpany of judgraeut 
against it in favor of a firm of contractors who had assigned to lenders 
to them, réinstatement of writ of error from the Circuit Court of Ap- 
peals for review of the judgment held not a condition précèdent to relief to 
plaintiffs, the lenders to and holders of assignment from the contractors, 
who had nothing to do with the dismissal of the writ of error or the dia- 
charge of the judgment. 
*. Subrogation ®=>1, 31(1) — Failurb to Pat Claim in Full — Benefit of 
Release of Sectjrity. 

Where a traction cornpany, which had employed a flrm of contractors, 
did not pay in fuU the claim of a lender to and holder of an assignment 
from the contractors in settling with the attorney for the lender a judg- 
ment against It in favor of the contractors, as against other lenders to 
the contractors it was not entitled on any theory of subrogation to the 
beneflt of the release of the security held by the lender, when judgment 
in favor of the contractors against the traction cornpany was settled by 
the attorney for such lender; "subrogation" not being inatter of légal 
right, but merely the mode which equity adopts to compel the ultimate 
payment of a debt by one who in justice should pay It. 

FBd. Note.— For other définitions, see Wbrds and Phrases, First and 
Second Séries, Subrogation.] 

«. Api'eal and Brroe <S=»977(1)— Equity <g=3392— Application fob Reheab- 
ing — Discrétion of Trial Court. 

Application for rehearing was addressed to the sound discrétion of the 
trial judge, a discrétion not reviewable on appeal, in the absence of a 
showing of its abuse. 

Appeals from the District Court of the United States for the West- 
ern District of Michigan ; Clarence W. Sessions, Judge. 

Suit in equity by Joseph Burns and othefs against the Escanaba Trac- 
tion Company, the Escanaba National Bank, and others. From the de- 
cree, plaintiff Joseph Burns and défendant Traction Company appeal. 
Decree affirmed. 

Eben R. Minahan, of Green Bay, Wis., for appellant Burns. 

Thomas J. Riley, of Escanaba, Mich., and G. F. Clifïord, of Green 
Bay, Wis., for appellant Escanaba Traction Co. 

Thomas Clancey, of Ishpeming, Mich., for appellee Escanaba Nat. 
Bank. 

Charles M. Owen, of Grand Rapids, Mich., for appellees Burns and 
others. 

Before WARRINGTON and KNAPPEN, Circuit Judges. 

KNAPPEN, Circuit Judge. John Brogan and one Rich, copart- 
ners as Brogan & Rich, had a contract with the Escanaba Traction 

^=»For other cases see eame toplo & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Company for certain construction work. In a suit on the law side of 
Ihe court below, for breach of this contract, Brogan & Rich obtained 
verdict against the traction company on April 17, 1914, for $15,759.16 
damages. Judgment was rendered on the verdict December 17th fol- 
lowing, and from that judgment writ of error was taken from this 
court. In the performance of the construction contract, Brogan & 
Rich borrowed from the Escanaba National Bank $7,000, giving the 
bank therefor an order on the traction company April 6, 1912, which 
was accepted by the latter two days later. Brogan had borrowed from 
four of his relatives sums amounting to $16,000, as follows: From 
Joseph Burns $7,000, from Ellen Burns $3,000, from Catherine Kane 
$3,500, and from James Brogan $2,500. Part, at least, of thèse sums 
was used in performing the construction work in question. After ver- 
dict, and before judgment, Brogan & Rich, by Brogan, gave to each of 
the latter's four relatives a formai written assignment of their entire 
claim against the traction company, reciting the pendency of suit there- 
on in the United States court, each assignment stating that it was "given 
to secure" the person named "for a loan of money" made to the firm 
in the spécifie sum stated, which was in each case the principal of the 
loan. No question is made of Brogan's complète authority to so act 
for the firm. The assignment to Ellen Burns was in terms made "sub- 
ject to a previous assignment of the same funds in favor of Joseph 
Burns," the assignment to Catherine Kane subject to the assignments 
to both Joseph and Ellen Burns, and that to James Brogan to the as- 
signments to each of the other three. The traction company was fully 
informed of thèse assignments, being served with a copy of each. 

On March 16, 1915, Brogan & Rich, through Brogan, and with the 
participation of the attorneys who had represented them in securing 
the judgment, efïected a settlement with the traction company, whereby 
the latter paid $12,500, of which $7,700 was paid by the traction com- 
pany to the bank in payment of its claim, with interest thereon, the 
remaining $4,800 being paid by the traction company to Messrs. Mar- 
tin, Martin & Martin, attorneys for Brogan & Rich. The judgment 
against the traction company was thereupon f ormally discharged, and 
under stipulation of counsel the writ of error from this court was dis- 
missed. No question of Brogan's authority to represent Brogan & 
Rich in making this settlement is involved. Martin thereupon paid 
Ryall $400 for his services as attorney for Brogan & Rich in the suit 
against the traction company, paid Calnan & Riley $723.38 in settle- 
ment of a claim presented by them as members of the firm of John 
Brogan & Co., for work donc and materials f urnished under a subcon- 
tract for the construction work in question, retained for themselves 
$1,835, partly for services rendered and expenses incurred in the suit 
against the traction company and partly for services and expenses in 
connection with other suits in which John Brogan and others were in- 
terested, and tendered to Joseph Burns the remaining $1,831.72, which 
Burns refused to accept. 

Joseph and Ellen Burns, Catherine Kane, and James Brogan there- 
upon brought the instant suit, to set aside the satisfaction of the judg- 
ment against the traction company and for an accounting with the sev- 
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eral défendants. The traction company and the bank appeared and an- 
swered on the merits. Upon hearing on pleadings and proofs, the 
court below found, first, that the settlement was authorized by and is 
binding upon Joseph Burns, as a release of the security of his assign- 
ment of the judgment, entithng him to the remaining $1,831.72, and 
without préjudice to his right to recover, by suit or otherwise, from 
défendant Martin and défendants Calnan & Riley (who, being nonresi- 
dents and without the jurisdiction, were not served with process and 
did not appear), "any moneys which may hâve been unlawfully re- 
tained by the one or paid to the other out of the balance of $4,800 
received from said défendant company" ; second, that the settlement 
was without authority or consent of the plaintiffs EUen Burns, Cath- 
erine Kane, and James Brogan, and that thèse three plaintiffs are 
entitled to hâve the settlement set aside as to the balance of the 
judgment, including costs and interest, after the application of the 
$12,500 actually paid thereon, and to receive such balance in the 
priorities before stated ; and, third, that the national bank was au- 
thorized to receive the $7,700 in question out of the settlement, and was 
so authorized by plaintiff Joseph Burns. Decree was entered accord- 
ingly. The traction company appeals (No. 3213) from so much of 
the decree as requires it to pay the balance of the judgment against it. 
Joseph Burns appeals (No. 3214) from the refusai to allow him further 
relief than stated. 

[1, 2] 1. Joseph Burns' Appeal. Previous to the settlement Burns' 
claim had been reduced by payment of $2,000 on the principal. Com- 
plète relief was denied him on the ground that he authorized the set- 
tlement at $12,500. He was présent at a conférence between Brogan 
and his counsel, at Martin's home in Green Bay, Wis., for the purpose 
of considering the question of settlement, which was accomplished two 
days later. Burns' express assent to a settlement at $12,500 is claimed 
to hâve been given at this conférence. On this question of f act the trial 
court said; 

"Did Joseph Burn.s îuitliorize or consent to the settlement? Upon this 
question the testimony Is in sharp conflict. Bnnis not only dénies tliat he 
gave his consent to the settlement. hnt asserts that he ret'used to consent 
thereto. Ilis testimony is corroliorated to soine estent by that of John 
Brogan and one other witness and by the fact that he ret'used to sigu a Pow- 
er of attorney authorizing Brogan to act for him in the settlement. Ou the 
other hand, the two attorneys who negotiated the settlement are equally 
positive in thcir statements that Burns- authorized tliem to act for him. Thèse 
attorneys are men of integrity and high standing in their profession. That 
they believed themselves to be clothcd with fui] i)0\vcr to act cannot lie dftubt- 
ed. Burns knew approximately the amount of money whlcli could be ob- 
tained ; he did not openly object to the settlement until after it had been 
made and he had discovered the small amount he was to receive. I''ronj the 
whole record it fairly appenrs that the attorneys were authorizc'd by Burns tci 
settle the judgment for the sum of $12,ij00." 

The entire testimony in the case, except that of Rich, who did not 
attend the conférence, was taken in open court. There was express 
testimony supporting the court's conclusion; and this conclusion we 
are bound to accept, unless the évidence decidedly preponderates against 
it. Cleveland v. Chisholm (C. C. A. 6) 90 Fed. 431, Z2, C. C. A. 157; 
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Pugh V. Snodgrass (C. C. A. 6) 209 Fed. 325, 126 C. C. A. 251. There 
is no such prépondérance. 

It seems reasonably clear that botli Martin and Ryall understood 
Burns to give them the claimed authority. They say that both Brogan 
and Burns understood that $12,500 might prove to be ail the traction 
Company would pay; that Burns told them to "do the best you can, 
get $13,000 if you can, but do the best you can"; and that the settle- 
ment was made in reliance upon this authorization from Burns and a 
similar one from Brogan. While there is évidence of assertion by the 
attorneys that they would exercise the right to settle, even if the con- 
sent in question was not given, we think the testimony f ails shoit of 
proving duress. 

Burns was naturally disappointed with the amount left for him. The 
interest on the bank's claim made it $200 greater than treated at the 
conférence; but the trial court was clearly right in recognizing the 
bank's lien at $7,700 and as prier to plaintiffs' liens. The claim of Cal- 
nan & Riley, however, was not mentioned at the conférence. They had 
in fact no lien upon the judgment. Its payment is defended largely on 
the ground that the services it représentée! entered into the amount of 
the recovery against the traction company; and Martin, who repre- 
sented Calnan & Riley also, had agreed to see to its payment. Brogan, 
however, had given what he asserts to be adéquate security for the 
claim and was unwilling to hâve the déduction made. The services and 
disbursements of Martin's firm, for which he retained $1,835.00, in- 
cluded items amounting to several hundred dollars rendered in other 
matters, for which no lien could be claimed. The right to retain or dis- 
burse thèse items was open to controversy. But the traction company, 
having in good faith paid the money to Martin, under authority there- 
for by Joseph Burns, was not liable to him for Martin's claimed mis- 
application in part; and the proper course was taken in not passing 
upon those items, and in making the award to Burns without préjudice 
to future recovery on account of them. 

[3-5] We see no merit in the contention that the fact that Burns' 
consent was given on Sunday is enough to invalidate the settlement. 
True, the statutes of both Wisconsin and Michigan make Sunday con- 
tracts invalid ; although in Wisconsin the case would seem to f ail with- 
in the rule that where both parties are equally guilty of a violation of 
law the courts will give relief to neither. Cohn v. Heimbauch, 86 Wis. 
176, 180, 56 N. W. 638. Apart, however, from this considération, the 
settlement was not made until two days after the authority was given, 
and meanwhile Burns made no attempt to withdraw his consent. In 
executing the settlement Martin claimed to act as attorney in fact for 
Burns as well as for several others interested, and signed the papers in 
such capacity. It is not claimed that the traction company had reason 
to believe that Martin's only authority from Burns was one given on 
Sunday. The settlement seems to hâve been made in good faith by 
both the traction company and the attorneys for the judgment plaintiffs. 
Thèse circumstances should estop Burns from now denying, as against 
the traction company, that his consent had légal efficacy. Pironson's Ex- 
ecutor V. Chappell, 12 Wall. 681, 20 L. Ed. 436; Gibbs Co. v. Bruck- 
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er, 111 U. S. 597, 4 Sup. Ct. 572, 28 L. Ed. 534. Moreover, Burns is in 
a court of equity asking équitable considération. To set aside the 
settlement as to Burns would not, under the facts stated, accord with 
equity and good conscience. Blakesley v. Johnson, 13 Wis. 592. We 
think the decree as to Burns should be affirmed. 

2. The Traction Company's Appcal. At the date of the decree 
below the balance of the Brogan & Rich judgment against the trac- 
tion Company, above the $12,500 paid on the compromise, was $4,547.- 
97. This amount was ordered paid to Ellen Burns, Catherine Kane, 
and James Brogan, the face of whose claims aggregated $9,000, in the 
order of priority given by the respective assignments. 

(a) The contention that thèse appellees consented to or aûthorized 
the settlement needs little attention. On this subject Judge Sessions 
said: 

"The other plaîntiffs [those otlier than Joseph Burns] not only were not 
represented aiid dld not participate in the negotiations, but positively re- 
fused to apfioint an agent to represent them or consent to the settlement." 

The record so amply supports this conclusion as to make discussion 
or statement of évidence unnecessary. 

(b) The traction company, however, urges that the assignment, being 
merely by way of security and not absolute, being not of the entire 
claim, but only of part thereof, and the control of the claim being left 
with the assigner, the transaction amounted to a splitting up of the 
claim and rendered the assignments unenforceable against the traction 
company, except so far as accepted by it. In a fair sensé, the record 
indicates a practical, although not a formai, acceptance by the traction 
company of the assignments. The whole theory upon which its dé- 
fense below was rested recognized that the assignments were valid 
and binding upon the traction company. Its answer admits notice of 
the assignments and the receipt of copies of the same, and alleged "that 
in making the settlement" it "relied expressly upon the terms and con- 
ditions of said assignments thus served upon" it, 

The real contention in this respect is that each of the four plaintiffs 
aûthorized the attorneys for Brogan & Rich to make the settlement, but 
that, even if Catherine Kane and James Brogan did not give the au- 
thority, Joseph and Ellen Burns did, and that the traction company 
was protected by that consent, inasmuch as the claims of the two Burns 
were more than enough to exhaust the remnant of the judgment. The 
traction company's manager, who made the settlement, testified : 

"I knew of thèse assignments before I went out. I knew, hecaiise they 
were served on me, sent by mail to me, copies of each assignment." 

He also said he had read them, and knew they were expressly "sub- 
ject one to the other after Joseph Burns," and again: 

"I roliod upon the statemeiits in the assignments in making the release. I 
would not hâve made this settlement in the way we did, if it had not been 
that those assignments were made subject to Joseph Hurns." 

The learned counsel who represented the traction company on the 
hearing below stated, in answer to the court's question, that "we do not 
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make any claim as against assignées who are shown not to hâve au- 
thorized the settlement." The contention made hère that the assign- 
ments are unenforceable is not well taken. 

[6] While it is the gênerai rule at law that a debtor will be protected 
against being harassed by a dividing up of the claim against him, this 
considération has no application to eqiiity, which can adjust the rights 
of ail interested in a single suit ; and it is the settled doctrine, not only 
of the fédéral courts but of the state courts generally, that such partial 
assignments are enforceable in equity, without regard to the question 
of acceptance by the debtor, and although made only by way of security. 
The sole control of the claim thus assigned, as affects its settlement, is 
not regarded as left with the debtor. Peugh v. Porter, 112 U. S. 737, 
742, 5 Sup. Ct. 361, 28 Iv. Ed. 859; Fourth St. Bank v. Yardley, 165 U. 
S. 634, 644, 17 Sup. Ct. 439, 41 L. Ed. 855 ; Rogers v. Penobscot Min- 
ing Co. (C. C. A. 8) 154 Fed. 606, 615, 83 C. C. A. 380; Railway Co. 
V. Volkert, 58 Ohio St. 362, 50 N. E. 924; Line v. McCall, 126 Mich. 

497, 507; 85 N. W. 1089; James v. Newton, 142 Mass. 366, 377, et 
seq., 8 N. E. 122, 56 Am. Rep. 692 ; Lanigan v. Bradley Co., 50 N. J. 
Eq. 201, 204, et seq., 24 Atl. 505; Exchange Bank v. McLoon, 73 Me. 

498, 505, et seq., 40 Am. Rep. 388; Alexander v. Munroe, 54 Or. 500, 
509, et seq., 101 Pac. 903, 103 Pac. 514, 135 Am. St. Rep. 840. And see 
The Elmbank (D. C.) 72 Fed. 610, 614 (opinion by Judge Morrow). On 
the point generally that an assignment of a chose in action as security 
merely is enforceable in equity, see Curtis v. Walpole (C. C. A. 1) 218 
Fed. 145, 147, et seq., 134 C. C. A. 140. We find nothing to the con- 
trary of this rule in the earlier cases of Kendall v. United States, 74 U. 
S. (7 Wall.) 113, 116, 19 E. Ed. 85, and Mandeville v. Welch, 5 Wheat. 
277, 288, 5 h- Ed. 87, especially when the facts of those cases are taken 
into account. 

[7] (c) The traction company contends that in any event equity re- 
quires, as a condition précèdent to relief to those appellees, that the 
proceeding for review by this court of the judgment of the District 
Court should be reinstated. We cannot assent to this proposition. Ap- 
pellees had nothing to do with the dismissal of the writ of error or with 
the discharge of the judgment entered in the District Court. Those 
steps were part and parcel of a settlement with which they had nothing 
to do, and as to which they were not consulted, except as some or ail of 
them were asked to authorize John Brogan to act for them. It is 
true that before the settlement the judgment was subject to reversai, 
and in such event to the expense and risk of a new trial. But, as the 
case then stood, the plaintiffs in the judgment, as well as other claim- 
ants (thus including Joseph Burns, the bank, Calnan & Riley, and the 
attorneys for Brogan & Rich), were interested in sustaining the judg- 
ment, as well as in prosecuting a new trial in case of reversai. As the 
case now stands, appellees would be compelled to bear the sole burden, 
risk, and expense of defending the présent judgment, as well as of pros- 
ecuting a new trial if ordered, ail for a possible recovery of a margin 
above $12,500. 

[8] (d) The traction company insists, finally, that the release of the 
security held by Joseph Burns inured to the benefit of the traction com- 
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pany to the full amoimt of the debt secured by the assignment to him. 
Had the traction company paid Joseph Burns' claim în full, it would 
be entitled to this benefit ; but this it did not do, or even assume to do, 
and we therefore think the contention referred to was rightly over- 
ruled. The settlement was primarily of the traction company's debt to 
Brogan & Rich. The assignment of that debt to Burns was simply to 
secure him for what Brogan & Rich owed him. The traction compa- 
ny's only concern in respect to the assignées was to make sure that in 
settling with Brogan & Rich it was protected against further claims 
by the assignées. The settlement papers recited the payment of $7,700 
to the bank and $4,800 to Brogan & Rich, Calnan & Riley, and Jos- 
eph and Ellen Burns. In considération of thèse payments Brogan & 
Rich and the traction company formally released each other from ail 
claims and demands, and the traction company was in addition released 
from ail claims and demands "on account of said claim of Calnan & 
Riley and on account of said assignments herein referred to," viz. those 
to Joseph and Ellen Burns. The traction company was merely paying 
its own debt. The debt from Brogan & Rich to Burns was not paid, 
except to the extent of the moneys applied upon it. The theory on 
which one paying a debt is, under certain circumstances (as of surety- 
ship, trust or other équitable relation), subrogated to the benefit of the 
security held for the debt bas, in our opinion, no application to the prés- 
ent situation. Subrogation is not matter of légal right; it is merely 
"the mode which equity adopts to compel the ultimate payment of a 
debt bv one who in justice, equity, and good conscience ought to pay 
it." Arnold et al. v. Green, 116 N. Y. 566, 571, 23 N. E. 1, 2. It is 
impossible to bring this case within that définition. Judge Sessions 
well said: 

"The release of the security did not coustitiite payineut atid discharge of 
the debt beyond tlie amount actiially paid and applied thereon. ïhe most 
that ean be claimed for Joseph Bnriis' asseiit to the settlement is that, in 
considération of the payment to liini of whatever sum might reniain from 
the $12,500 after the satisfaction of ail valid prior claims or liens iipon tlio 
fund, lie released and diseharged liis lien upon the judgment. * * * 
Burns was the antagonist of the traction company, and, in agreeins to tlie 
settlement, was actin.g solely In tlie interest of himself and the other as- 
signées. He agreed to and did release aiid surrender his security and notn- 
ing else. The traction company obtained from him sucli release and noth- 
ing else." 

If Burns saw fitto release his security on receiving less than due him, 
there is, in our judgment, no more inequity as against the traction com- 
pany in giving the subséquent security holders the benefit of the re- 
maining security than if Burns' debt had been decreased by payment 
directly through Brogan & Rich, instead of indirectly through the trac- 
tion company. The whole difficulty in this respect bas grown out of 
the fact that the traction company mistakenly accepted the authority 
of Martin to act for both Joseph and Ellen Burns, coupled with the as- 
sumption that the other plaintiffs had no concern with what was donc. 

We are the better satisfied with this conclusion from the facts (not, 
however, forming its basis) that, although the traction company is pro- 
tected by the form of the assignments to the extent of what was ac- 
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tdally paid Burns, both Brogan and Joseph Burns seem to hâve re- 
garded the assignments as intended, as betvveen the assignées, to se- 
cure them ratably and without préférence, and that, according to what 
was evidently Burns' understanding of the settlement, nearly $3,000, or 
more than 50 per cent., of the amount of his debt would hâve been 
paid. 

While by the decree below the three appellees will normally receive 
through the traction company in the aggregate (one at least individ- 
ually) more than they would had tlie judgment against Brogan & Rich 
been originally paid in full, yet not only is this resuit at the expense of 
Burns, and not of the traction company, but the remuants of their re- 
spective debts against Brogan & Rich are correspondingly decreased. 

[9] The application for rehearing was addressed to the sound dis- 
crétion of the trial judge, a discrétion which is not reviewable hère in 
the absence of showing of its abuse. Such showing is not made. 

We hâve carefuUy considered ail the criticisms made to the decree 
below, although we hâve not discussed them ail. We find no error in 
the decree, and it is accordingly affirmed. 



GILL et al. v. HALE & KILBURN 00. 

(Circuit Court of Appeals, Sixth Circuit. January 10, 1919.) 

No. 3166. 

1. CoNTRACTs <S=3261(5) — Rescission — Atjthoritt of Parties. 

If time was of the essence of plaintiff's subcoiitract to install the 
métal doors in a building, etc., so far as concerns plaintifiC's right, as dis- 
tinguished froin its obligation, to complète its work by a certain date, aud 
défendants, the gênerai contractors, dld not hâve the building ready for in- 
stallation of the doors at the time fixed for completion of the subcontract, 
plaintiflf had the right to cancel such contraet at the expiration of that 
date. 

2. Teial <®=»1S6(1) — Province of Court and Jury — Reasonable Time. 

It is a gênerai rule that questions of reasonable time and reasonable 
delay are for the jury. 

3. Principal and Agent <S=177(3) — Notice to Agent. 

Where plaintiff's représentatives consulted with défendant contracter as 
to détails of the subcontract which plalntifl: had uudertaken, information 
and knowledge so acquired by such représentatives as to progress of de- 
fendant's work was that of plaintifî. 

4. Contraots <ê=>323(3)— Construction — Time. 

Where the gênerai contractors were required to complète within a 
speclfied time, and they let a subcontract for the métal doors, etc., to be 
completed October l, time was not of the essence of the contraet, so far as 
concerned the subcontractor's right, as distinct from its obligation, and 
so the fact that the gênerai contracter was unavoidably delayed, and did 
not hâve the building far enough advanced for the doors to be installed 
at the time fixed for completion of that work, did not, as a matter of law, 
warrant the subcontractor in canceling its contraet. 

5. Contracts ©=323(3) — Construction — Reasonable Time. 

Whether the delay of the gênerai contracter in completing the building 
to sucli a point as would allow subcontractor to install métal doors, etc., 

(S::^Por other cases see same topic & KBY-NUMBER in aU Key-Numbered Dieesta & Indexes 
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before expiration of the time for completion of the subcoiitract, was so iin- 
reasonable as to warrant the subcontractor in canceling its coutract, held, 
under th(> évidence, for the jury. 

6. CoNTRACTS <©=3323(3) — Question for Jury. 

In subeontrac!tor's action against contracter for damages for faillng to 
permit plaintifl: to perform prior to tinie when plaintiffl's contract was to 
be completed, whether pUiintitï had waived, or by its conduct was estop- 
ped to urge, defendant's failure to permit plaintiff to perform, held for 
the jury. 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of Ohio; D. C. Westenhaver, 
Judge. 

Action by the Haie & Kilburn Company against John T. Gill and 
Kermode F. Gill, copartners doing business under the name of John 
Gill & Sons, who counterclaimed. There was a judgment for plain- 
tiff, the counterclaim being dismissed, and défendants bring error. Re- 
versed and remanded, with directions. 

W. C. Boyle, of Cleveland, Ohio, for plaintifïs in error. 
Merle N. Poe and Ralph Burroughs, both of Cleveland, Ohio, for 
défendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and KIL- 
LITS, District Judge. 

KNAPPEN, Circuit Judge. Plaintifïs in error, whom we style de- 
fendants, had a contract for altering and extending a building in Cleve- 
land, Ohio, which was to be completed January 1, 1916. In April, 
1915, they made a subcontract with défendant in error (the plaintiff), 
whereby the latter agreed, for a stated price, to furnish and install the 
métal doors and trim, picture molding, and base, and to apply the hard- 
ware, such installation to be completed by October 1, 1915. On Oc- 
tober 16, 1915, the building had not progressed far enough to per- 
mit plaintiff to begin its work, and on that date plaintiff gave défend- 
ants notice of its rescission of the contract, and brought this suit for the 
recovery of damages sustained by défendants' failure to permit plain- 
tiff to perform. Défendants denied plaintiffs' right to rescind, and 
asked for damages by way of counterclaim for plaintiff's refusai to 
perform. The jury was instructed that under the undisputed testimony 
plaintiff had the right to refuse to go on with its contract, that de- 
fendants had thus no right of action under their counterclaim, and that 
plaintiff, if not then itself in default, was entitled to recover its dam- 
ages. Plaintiff recovered verdict and judgment for $7,500. This pro- 
ceeding is brought to review that judgment. 

[1-6] 1. The question of prime importance is whether the court 
rightly held, as matter of law, that plaintiff had a right to rescind on 
October 16th. Défendants' construction was delayed several months^ 
by controversies with the city over questions arising under its building 
code relating to the height of the building and structural strength, by 
the unforeseen necessity of deeper foundations, the encountering of 

^=3For other cases see same topio & KBY-NUMBKK in ail Key-NumDered Digests & Indexes 
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quicksand and otherwise, ail resulting in défendants' losing their or- 
der of priority with the steel manufacturers. For thèse delays plaintiff 
was in no way at faiilt. Its actual installation could not begin until 
the building was ready for the "bucks," which are heavy steel frames 
outlining the openings and into which the tile partitions enter, and 
which thus support the métal work. The bucks could not be put in 
until the lower floors were laid, and from one to three months there- 
after would be required (according as the claims of plaintiff or défend- 
ants are accepted) for completing plaintiff's work. 

On July 13, 1915, défendants replied to plaintiff's inquiry that — 

"We expect the steel work to go rislit ahead now, and in ail probability will 
not require the steel hucks before September or October, and will advls'e you 
later on' wljen we receive the steel drawings aud glve you outlines as to dates 
of dellvery." 

On September 7th défendants replied to like inquiry: 

"We expeet to hâve the steel for approximately up to the third floor 

shipped and erected by the end of next month, and as soon as they start on 

the upper portion the tile floors will foUow right along." 

In the latter part of September plaintiff learned definitely that the 
building would not be ready in October for its installation, and it 
thereupon gave, on October 16th, its notice of rescission. As it turned 
out, the building was not ready for the bucks before December. It 
is enough, for présent purposes, to say that it must be, and it is, con- 
ceded that as the resuit of the correspondence and dealings between the 
parties plaintiff waived whatever right it had, to complète the con- 
tract by October Ist. 

Had time been of the essence of the contract, so far as concerns 
plaintiff's right (as distinguished from its obligation) to complète its 
work by October Ist, L_id had the waiver been for a definite period or 
to a definite date, plaintiff would hâve had the absolute right to can- 
cel at the expiration of that date. General Elec. Co. v. Chattanooga Co- 
(C. C. A. 6) 241 Fed. 38, 42, 154 C. C. A. 38. But, in our opinion, nei- 
ther of thèse conditions existed. The contract did not in terms make 
time of its essence, so far as concerns the plaintifif's right to complète 
by October Ist. Such was the imphed efïect as to its obligation. But 
the obligatory provision was for défendants' benefit. The reason for a 
différence between the rights of the parties in this respect is clear. Dte- 
fendants were under contract with the owner to complète by January 
1, 1916, with stipulation for damages at $100 per day for delay. The 
fact that the delay occurred through the fault of the subcontractor 
would not avoid défendants' liability. Plaintiff accordingly agreed to 
like stipulated damages in case of its delay, but for delays not occurring 
through its fault it would not be liable. The contract, moreover, ex- 
pressly provided for a suspension from time to time of such parts of 
the work as défendants should require, and for a resumption of per- 
formance thereafter according to défendants' direction, no claim there- 
f or to be made other than an extension of time for completion équiva- 
lent to the delay involved. It was also provided that plaintifif's work 
shau'd be performed and completed as soon as the progress of the build- 
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ing should permit, "and at such times and places and in such quantities 
as may be directed by [défendants] ." The only other express require- 
ment as to the time of commencement of plaintiff's work is that the 
"steel bucks for doors shall précède, and métal grounds for base and 
picture molding will immediately foUovv, the érection of the tile parti- 
tions." 

Moreover, the défendants had not in terms promised that the build- 
ing would be ready for plaintifif by October Ist. At the most they 
had said (on July 13th) that it would not be ready before September or 
October, with promise of further advice, and (on September 7th) in 
efïect that it was expected that the steel érection would by the last of 
October hâve proceeded far enough to permit the commencement of 
plaintiff's installation. However, the suspension and other provisions 
just referred to gave défendants no right arbitrarily or unreasonably 
to, suspend the work. And, as the case shaped itself, the controlling 
question on this branch of the case is whether the court rightly lield, 
as matter of law, that, under the circumstances mentioned, a delay by 
which plaintiff would be prevented f rom beginning work until Decem- 
ber or later was an unreasonable delay, which would justify plaintifï 
in canceling the contract. If so, we are not prepared to say that 
the notice was invalid because stating, as ground for rescission, that 
there had been no extension of time for completion beyond Oc- 
tober Ist. 

We think that, upon this record, the peremptory instruction as to un- 
reasonable delay was erroneous. It is the gênerai rule that questions of 
reasonable time and reasonable delay are for the jury. The only excep- 
tion is where the f acts are not in dispute and where there is no room for 
differing inferences. International Co. v. Stadler (C. C. A. 6) 212 
Fed. 378, 382, 129 C. C. A. 54; Marmet Co. v. Peoples Co. (C. C. A. 6) 
226 Fed. 646, 651, 141 C. C. A. 402. Such is not the case hère. The év- 
idence was not in complète harmony. There was testimony (consld- 
ering it, as we must, most favorably to défendants) tending to show 
that plaintiff was kept acquainted with the progress of défendants' 
work and had the means of knowing with reasonable accuracy what the 
prospects were f rom time to time. Notwithstanding the delays, it was 
in fréquent conférence with défendants throughout the summer regard- 
ing the progress of the work. Its représentatives visited Cleveland as 
often as once a month until October : one of them consulting with de- 
fendants about détails lef t open by the contract, at least one of which 
détails was never settled. Thèse représentatives were to that extent 
plaintiff's agents, and their knowledge and information thus acquired 
was that of plaintiff. G. R. & I. Rv. Co. v. United States (C. C. A. 6) 
212 Fed. 577, 583, 129 C. C. A. 113. 

After the letter of September 7th, which stated défendants' expecta- 
tion that the work would by the last of October hâve progressed far 
enough for the beginning of plaintiff's installation, it kept on with 
its préparations without intimating any intention to discontinue. As 
late as September 22d it wrote défendants regarding proposed "extra" 
partitions. On September 18th to 22d plaintiff's engineer consulted 
with défendants at Cleveland regarding the détails of plaintiff's work. 
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reporting to plaintiff the results thereof, and on October Isf plaintîff 
wrote défendants referring to this visît of its engineer and confirming 
"certain information received and constructions decided upon" during 
the engineer's visit. The matters so formally confirmed included a 
checking of the quantities of certain openings, some of which were to 
be of spécial construction, "to be decided upon later by the architect," 
who had approved a schedule prepared for each of certain lower floor 
additions, accompanied by plaintiff's statement that "it is our under- 
standing we are to proceed with this additional material," and asking 
to be immediately advised if its understanding was incorrect. Among 
other enumerations were spécial doors and their method of construc- 
tion, with promise to "shortly send drawings of the sliding doors of 
this type in the basement for approval of sizes." It also asked whether 
a sketch which the architects were preparing of certain partition lights 
would "be ready shortly." There was also a request that the hardware 
schedule be promptly forwarded, with promise that the matter of finish 
"will be covered in a separate letter," and for the early submission of 
drawing for spécial closets. Référence was made to several other 
matters of a similar nature, followed by an express request for ac- 
knowledgment of the receipt of plaintiff's letter, "so that we may be 
sure ail matters are understood between us." 

It is because of the engineer's report of bis visit referred to in the 
letter of October Ist, as to the then condition of the building, that the 
notice of rescission was given 15 days later. The letter of October Ist 
contained no référence to this subject, nor did plaintiff from the time 
of its engineer's visit in September until its cancellation letter of Oc- 
tober 16th disclose to défendants any intention of rescinding the con- 
tract. After October Ist plaintiff wrote three letters, one acknowledg- 
ing receipt from défendants of certain drawings, another asking for 
certain instructions from the architect, and the third to the hardware 
men, relative to certain doors and transoms. Plaintiff's fabrication of 
métal work continued up to October 16th, although the information 
conveyed in défendants' letter of July 13th, considered in connection 
with plaintiff's letter of August 30th, showed that plaintiff's installa- 
tion could not be completed by October Ist. One item of the fabrica- 
tion seems to hâve gone through the shops on October 29th. 

What is reasonable time dépends on a considération of ail the cir- 
cumstances of the particular case. Without intimating any opinion up- 
on the merits, and witTiout setting out the testimony more at large or in 
détail, it seems enough to say that we think there was substantial évi- 
dence tending to support a conclusion that défendants were justified in 
relying upon an apparent intention on plaintiff's part to continue under 
the contract, and that a further delay of two or three months beyond 
October Ist would not be, under ail the circumstances, unreasonable. 
The testimony thus presented a question of fact for the jury. The 
question whether plaintiff would hâve been entitled to damages for the 
delay, had it completed its contract, is not involved. 

2. It follows from what we hâve said that the défenses of waiver 
and estoppel should hâve been submitted under appropriate instruc- 
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tions, and that, i£ the jury should détermine that plaintiiï was not en- 
titled to rescind, the subject of counterclaim would remain in tlie case. 
The judgment of the District Court is reversed, and the record re- 
manded, with directions to award a new trial. 



HEROLD et al. v. HEROLD CHINA & POTTERY CO. 
(Circuit Court of Appeals, Sixth Circuit. ï''ebruary 7, 1919.) 

No. 3155. 

1. Injunction 'S=>5C) — RiGiiTS Pkotected — Secret Formulas and Processes. 

Secret formulas and processes ave property rights, which. will be pro- 
tected by injunction, not only as a^ninst those who attempt to disclose or 
use theni in violation of eonfldential relations or contracts, express or 
implied, but against those partidpating in the attemi)t with knowledge 
of sucli relations or contracts, thougli they might in time hâve reached 
the saine resuit by independent eiïorts. 

2. Injunction <S=128 — Disclosure of Trade Secrets and Pbocesses — Evi- 

dence. 

In suit by a pottery company to enjoin use of its trade secrets and pro- 
cesses by défendants, its former manager and a competing company, évi- 
dence as to disclosure of trade secrets and processes by the manager held 
insufflclent to sustaln decree for plaintifE ; there having been no disclosure 
in évidence of what each party claimed as a trade secret. 

Appeal from the District Court of the United States for the South- 
ern District of Ohio ; John E. Sater, Judge. 

Suit in equity by the Herold China & Pottery Company against John 
J. Herold and the Guernsey Earthenware Company. From a decree 
for plaintifif, défendants appeal. Reversed, except so far as enjoining 
défendant company in a certain particular. 

Charles Koonce, Jr., of Youngstown, Ohio, and Fred L. Rosemond, 
of Cambridge, Ohio, for appel lants. 

Ezra Keeler, of Denver, Colo., for appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
COCHRAN, District Judge. 

KNAPPEN, Circuit Judge. Appeal from a decree enjoining the 
disclosure or use of alleged secret formulas, and for an accounting. 

Herold, a skilled potter of ten or more years' expérience in Ohio, 
went to Colorado in the year 1909, on account of a tubercular affection, 
and there erected a small factory for making high-grade chinaware. 
He lacked capital, and after about three years' effort turned over his 
entire plant and formulas to the plaintiff company, in considération of 
his employment and certain stock to be given him. It was at first 
thought that but little capital would be required, but the requirements 
increased from time to time until about $47,000 had been contribut- 
ed by the Golden parties by way of stock subscriptions and $26,000 in 
the form of loans. In 1914 the Golden product had acquired a high 
réputation. Professer Fleck, of the Colorado School of Mines, located 

^sjFor other cases see same topic & KEY-NUMBER in ail Key-NumbereU Digests & Indexes 
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at Golden, had found its chemical or laboratory ware equal to Royal 
Berlin ware, and had substituted the former for the latter. It seems 
to hâve been recognized, so far as it was known, as the highest grade 
of porcelain ware commercially made in America, and Herold as the 
expert maker of it. 

The Guemsey Company had a large plant at Cambridge, Ohio, and 
was a wealthy and prospérons concern. It had successfully made high- 
fired china, especially that used for baking, such as casseroles, in which 
a red or brown body is lined with porcelain; the entire dish being 
then covered within and without with a glaze. It had also been for 
some time actively experimenting with white china and laboratory 
porcelain bodies, and had made some samples. It was perhaps close 
to the line of success, but seems not to hâve crossed it, at least so far 
as commercial production is concerned. In December, 1914, it em- 
ployed one Frauenfelter, before then employed in a pottery at Rose- 
ville, Ohio. Frauenfelter seems to hâve recommended the employment 
of Herold, with whom Frauenfelter had been associated at Roseville 
before Herold went to Colorado. Herold had become dissatisfied with 
his relations with the plaintiff company ; and, after finding that his 
résignation as gênerai manager was satisfactory to plaintiff, and being 
given the position merely of modeler, designer, and decorator, although 
at the same salary, he in December, 1914, came to the Guernsey Com- 
pany as factory superintendent, in complète charge of manufacturing, 
but without impairing the authority of the gênerai manager. At the 
end of five years' performance Herold was to hâve 20 shares of 
the Guernsey Company's common stock, dividends thereon to be mean- 
while paid him in addition to his salary, which was 60 per cent, larger 
than paid by plaintiff. There came with, or followed, Herold from 
Golden two or more of plaintifï's other skilled employés. Herold stay- 
ed with the Guernsey Company until the following May, when he re- 
tired and went to a pottery at Zanesville, Ohio, where Frauenfelter 
also went. On retiring, he conveyed to the Guernsey Company, for 
an expressed new considération of $500, a so-called "Semmler" for- 
mula for making porcelain ware, which défendants claim Frauenfelter 
had obtained from one Semmler, of Derry, Pa., and had given to Her- 
old while the latter was in the Guernsey Company's employ. 

This suit was begun January 27, 1915. It was heard, not only on 
dépositions taken in différent parts of the United States, but on oral 
testimony consuming five days. The prominent issues were, first, 
whether the secret formulas and processes used at Golden belonged 
exclusively to plaintiff, and thus could not be lawfully disclosed by 
Herold; and, second, whether such disclosure had been made. The 
District Court found in favor of plaintiff on both propositions, and 
permanently enjoined défendants from disclosing or using "the whole 
or any part of the formulae for manufacturing and producing either 
fireproof china cooking ware, or fireproof china or porcelain laboratory 
ware, or any knowledge or information relating thereto or connected 
therewith belonging to plaintiff, and which was developed and per- 
fected by said Herold and became the property of and was used by the 
plaintiff." The injunction also ran against the use of the "Semmler 
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formula in the form in which it vvas when communicated, surrendered, 
and delivered by said Herold to * * * the Guernsey Eartlien- 
ware Company, and as it has since been perfected and improved upon, 
and as it existed at any stage when it was being tested and adapted by 
said Herold," as well as against making and selling "any fireproof 
china cooking ware or fireproof china or porcelain laboratory ware 
manufactured and produced by plaintiff from said Semmler formula, 
or any of the formulas, so ovvned or used by the plaintifif" ; also from 
representing or advertising that the Guernsey Company was making 
the same fireproof cooking and porcelain laboratory ware as made by 
plaintifif. 

[1] 1. Plaintiff's secretary testified that, as part of the contract 
whereby Herold's plant was turned over to plaintiff, the former agreed 
to give to the latter, as its exclusive property, ail his secret processes 
and formulas obtained by previous expérimentation, as well as those 
he might thereafter discover while with plaintiff company. This tes- 
timony was taken in open court. There was other testimony more or 
less corroborative. The secretary also testified that in the month pre- 
ceding Herold's employment by the Guernsey Company he informed 
that company's manager, Mr. Casey, of Herold's relations to plaintiff 
and the acquisition by the latter of Herold's secret processes and for- 
mulas. This testimony was doubtless believed by the District Judge, 
and we see no reason to question his conclusion on this feature of the 
case. A contract for plaintiff's exclusive ownership of the formulas 
and processes was, under the existing circumstance, not unnatural. 

The rule is well settled that secret formulas and processes, such as 
are claimed to be involved hère, are property rights which will be pro- 
tected by injunction, not only as against those who attempt to dis- 
close or use them in violation of confidential relations or contracts ex- 
press or implied, but as against those who are participating in such 
attempt with knowledge of such confidential relations or contract, 
though they might in time hâve reached the same resuit by their own 
independent experiments or efforts. The following are among the 
leading cases supporting this rule : Morrison v. Moat, 9 Hare, 241 ; 
Peabody v. Norfolk, 98 Mass. 452, 96 Am. Dec. 664; O. & W. Thum 
Co. V. Tloczynski, 114 Mich. 149, 72 N. W. 140, 38 L. R. A. 200, 68 
Am. St. Rep. 469, and cases there cited ; Eastman Co. v. Reichenbach 
(Sup.) 20 N. Y. Supp. 110; Stone v. Grasselli Co., 65 N. J. Eq. 756, 
55 Atl. 736, 63 E. R. A. 344, 103 Am. St. Rep. 794, and citations there- 
in; Macbeth Co. v. Schnelbach, 239 Pa. 76, 86 Atl. 688. And see 
Pomeroy Ink Co. v. Pomeroy, 77 N. J. Eq. 293, 298, 299, 78 Atl. 698. 
We think the case made falls within the principle just stated. It fol- 
lows that Herold had no right to disclose to the Guernsey Company the 
secret formulas and processes covered by the contract, and that, if he 
did make or threaten to make such disclosure, plaintiff was entitled to 
relief with respect thereto. 

[2] 2. The question of disclosure présents greater difficulty. The 

circumstances immediately attending Herold's employment by the 

Guernsey Company strongly suggest such disclosure. Immediately 

upon his employment by that company, Herold was advertised as a 

257 F.— 58 
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great find, a man with a national réputation as a ceramist. Simul- 
taneously one of plaintifï's most important customers, which had given 
plaintiff a large order for porcelain ware, was applied to by the 
Guernsey Company for orders for the same kind of ware, and, on 
being told that it would be time enough to give orders when the 
Guernsey Company's samples were approved, replied that there was 
no question about production, that "Herold knows regarding costs 
and is familiar with the détails of manufacture." Plaintiff accord- 
ingly lost the order. Plaintiff would seem to hâve been justified at the 
time it filed its bill in believing that Herold, who was by that time en- 
tirely out of harmony with, if not positively antagonistic to, plaintiff, 
had disclosed or was about to disclose îts manufacturing secrets. 

It developed on the trial that in his contract of employment with the 
Guernsey Company Herold had agreed to "constantly endeavor to 
improve the product and enlarge the variety of product in accordance 
with the policy of the company," and upon request, from time to time, 
to "communicate and demonstrate the formulas for any or ail ware 
made in said factory, or known to or discovered or originated by him 
that may be available for said company, and keep awritten record of 
ail such formulas, and that such formulas and record [to] be a part 
of said company's private and secret record, and shall belong to said 
company only, and shall be kept secret from ail others." As the fac- 
tory referred to is evidently that of the défendant company, the agree- 
ment does not necessarily in terms call for a disclosure of the Golden 
formulas. 

In the early summer of 1915 the Guernsey Company put on the mar- 
ket a line of porcelain ware of practically the same quality as plain- 
tiff 's. While there was no direct testimony of actual disclosure by 
Herold of plaintiff's secret processes and formulas, plaintiff's manager 
(Mr. Coors, Jr.), who succeeded Herold, and who had worked with the 
latter several months before Herold left plaintiff company, testified 
(by déposition taken out of court) to the existence of such formulas 
and processes, his knowledge of them derived from Herold, and that 
they related generally to the physical properties of the ingrédients and 
the method of their préparation, the manner of applying the glaze to 
the pot, and the température in the firing kiln as relating to the compo- 
sition of the body; also that the formulas, so far as written out by 
Herold, related only to the "percentage of the différent sorts of clay 
that went into a given mix" ; that the cards written out by Herold con- 
tained none of the secret processes, which, as again defined, were said 
to consist of "secret knowledge acquired by expérience" — "methods 
and peculiarities which a man fînds from time to time in the develop- 
ment." Further than this plaintiff refused to give or permit to be giv- 
en any information of its claimed secret processes and formulas for 
which it asked protection. The witness further testified that, while ail 
clays bave différent physical properties, the Golden process could be 
successfully used with the Ohio clays; that ware having the peculiar 
fireproof qualifies of plaintiff's ware had not [before] been produced, 
and that the product ultimately put out by the Guernsey Company is 
identical in nature with plaintiff's latest product. There was other tes- 
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tîmony more or less corroborative of this testimony in some respects. 
If it be completely accepted, the court below was justified in giving 
plaintiff some measure of relief. 

On the other hand, the testimony of nonuse and nondisclosure of 
plaintiff's alleged secret processes and formulas was overwhelming, 
if believed. Casey, the manager and principal owner of the Guern- 
sey Company, is apparently a man of standing and affairs, as well 
as an expert potter of many years practical expérience, a member of 
the American Ceramic Society and apparently interested in its publi- 
cations. His standing as an expert has been recognized by his employ- 
ment as such before the Board of Customs Appraisers, his appearance 
as an expert witness for the government in litigation over classifications 
and values, appearances before the Treasury Department and congres- 
sional committees, as well as consultation and working with govern- 
ment experts on development of pottery manufacture. He testified 
positively that he had never obtained any of plaintiff's claimed secrets 
from Herold or from any one else; that he never knew that Herold 
had or claimed to hâve secret processes, nor what plaintiff claimed its 
formulas or processes were; that he wished Herold's services as a- 
superintendent on account of his supposed expertness a a potter; 
that Casey himself already had two formulas each for bodies and 
glazes, as well as a porcelain formula obtained from one Myers on 
August 28, 1914, from which latter formula satisfactory samples had 
already been made (porcelain seems not to hâve been produced by My- 
ers commercially) ; that there are no secrets in pottery, except the 
formulas; that under Herold no new methods of manufacture were 
employed; and that both he and Herold worked in experimenting in 
the manufacture of porcelain. He claims to hâve in September, 1914, 
completed a costly addition to the plant, partly for the manufacture of 
porcelain laboratory ware, and to hâve exhibited to the trade samples 
of such ware in November following. 

Herold, who, as before said, was a skillful ceramist, testified that 
there were at Golden no secret processes, as distinguished from for- 
mulas, unless as he perhaps may hâve meant that the secret processes 
involved merely mechanical skill and expérience; that he used at the 
Guernsey Company no secret processes used at Golden ; that the 
Golden secret related, not to the clay, but to an acid used in its treat- 
ment, and that the formula was in this respect secret so far as the 
Colorado clay was concerned ; that the Colorado and Ohio clays were 
quite différent; that no Colorado clay was used by the Guernsey Com- 
pany; that at Golden there were used but two clays, together with a 
flint and a spar and one chemical ; that at Guernsey there were used 
five clays, also a flint and a spar and two chemicals ; and that the acid 
used at Golden could not be used at Guernsey, because it had the op- 
posite effect on the Eastern clays. 

Frauenfelter also testified that there were no secret processes in 
pottery, as distinguished from formulas ; that the making of porcelain 
was practically a matter of expérimentation ; that the Semmler for- 
mula, which he claims to hâve obtained about November 15, 1914, and 
to hâve given to Herold in the latter part of the following January, was^ 
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a percentage formula of clays, feldspar, and flint, "given out in batcK 
weiglits" ; that he afterwards found that the Semmler formula was 
not secret, because "published in several works." He seemed willing 
to give the substance of the Semmler formula if desired ; but plaintifï 
did not seem to désire it, possibly through fear it might by implication 
disclose plaintifï's formulas. 

Brucker, Herold's brother-in-law, who had been with the latter 
at plaintiff's plant, and who went with him to the Guernsey Company, 
testified that the Golden formula covered the secrets at plaintiff's plant 
and related to the amounts of materials that went into the bodies and 
glazes and their mixing (to this extent partially corroborating plaintiff's 
présent manager) ; that he did not know the chemical constituents of 
the ingrédients used at either the Golden or the Guernsey plants, but 
that the "mixes" were not the same in the two plants; that at the 
Guernsey plant he knew the maferials, but not the amounts, and at the 
Golden plant knew both materials and amounts ; that at Golden there 
were but two clays, a flint and a spar, besides water and another 
chemical ; and that at the Guernsey plant there were used five clays, a 
flint and a spar, water, and another chemical. (Of course, the mère 
fact that a change was made in the original formula, due to différences 
in clay available, would not necessarily prove that the Golden formulas 
or secret processes were not used.) He further testified that the 
Golden formula was changed by eliminating the acid after Herold left. 
(This latter statement seems not to hâve been denied, possibly through 
appréhension that déniai would lead to a disclosure of the actual for- 
m^ula or process.) It further appeared by defendant's testimony that 
the perfection of the Guernsey Company's porcelain after Herold's 
acquisition was the resuit of long expérimentation; 27 or more différ- 
ent experiments being tried by Herold before even approximately sat- 
isfactory results were obtained. This was perhaps due largely to dif- 
férences in the clay available at Golden and at Cambridge respectively, 
to the différences in fuel used (coal at Golden, gas at Cambridge), and 
in the différence in atmospheric rarity at the respective places, due to 
altitude, and materially affecting the firing. There seems, also, to 
hâve been other difficulties in the way. The resuit was, according to 
defendant's testimony, that Herold had not succeeded in putting out 
porcelain for the Guernsey Company with complète commercial suc- 
cess. It appears, on the contrary, that kilns which under later opéra- 
tion netted $1,700 to $2,000, und'er Herold's opération netted but $300 
to $400 each. In May, 1915, after about five months' service (perhaps 
four months after the injunction bill in this cause was filed), Herold 
severed his connection with the Guernsey Company, as did Frauenfel- 
ter. The Guernsey Company's first commercial porcelain was put out 
shortly after Herold left. 

Manifestly the decree of the District Court entirely discrédits the 
testimony of Casey, Herold, and Frauenfelter. Had the testimony of 
plaintiff's présent manager been taken in open court,^ and had ÎDoth 

1 The witness testified very briefly on tbe liearing by way of rebuttal, as to 
a few items uot important to our décision. 
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parties made full disclosure satisfactory to the trial court, of what 
plaintiff's claimed secret processes and formulas actually were, as well 
as the process employed by défendant (which the latter oiïered to 
disclose, provided plaintifï would disclose its own), \ve should prob- 
ably be satisfied to adopt the conclusions of the District Judge, vvith 
possibly some modification. But the printed record of the testimony 
of the vvitness referred to is not entirely convincing, and the sharp 
conflict over the nature and extent of plaintifif's secret formulas and 
processes, and their comparison with defendant's methods — taking in- 
to account defendant's previous nearness to success and the compe- 
tency of its manager, Casey, and the formulas already possessed — 
made disclosure thereof necessary, in our opinion, to a satisfactory dé- 
cision. Without it the decree rests, we think, too largely on conjecture. 
The practical identity of ultimate product is not alone highly signifi- 
cant, inasmuch as even chemical analysis would not disclose either the 
original physical form of the ingrédients used or the processes em- 
ployed. We may add that no Colorado clay was used at the Guern- 
sey plant as an ingrédient of porcelain or china ; that in modem por- 
celain manufacture generally clay, feldspar (one of the silicates of 
aluminium), and flint (silica) seem to be used ; that différent clays hâve 
différent physical properties, which naturally affect the chemical com- 
bination ; that the method of combining ingrédients used se as to pro- 
duce a satisfactory "mix" is an important problem ; and that without 
knowing the process actually used it is impossible to know definitely 
how far they involve secret knowledge or information, as distinguished 
from mechanical skill and expérience, as i^espects not only the "mix" 
but the glazing and firing. 

The practice of making such disclosure in caméra is well establish- 
ed. Taylor Co. v. Kichols, 73 N. J. Eq. 684, 689, 69 Atl. 186, 24 L. 
R. A. (N. S.) 933, 133 Am. St. Rep. 753. And disclosure can usually 
be made under such régulations on the part of the trial judge as will 
furnish reasonably adéquate protection against publicity. Du Pont 
Powder Co. v. Masland, 244 U. S. lOO, 37 Sup. Ct. 575, 61 L. Ed. 1016. 
Judge Sater recognized that "it would hâve been better, had there been 
a voluntary or compulsory disclosure in caméra of what each party 
claims as a trade secret." We do not criticize plaintiff's unwillingness 
to hâve its formulas disclosed. It may hâve good reason to prefer the 
risk to its business from nondisclosure to the risk from disclosure. 
We base our action on the proposition that failure to make disclosure 
naturally impairs the weight of the testimony of plaintiff's manager; 
and in the absence of disclosure, especially in view of the limited ac- 
quaintance of the witness with pottery manufacturing processes be- 
fore Herold left plaintiff's employ, we think the decree should not 
stand, except in one respect hereafter stated. Taylor Co. v. Nichols, 
supra ; Baglin v. Cusenier (C. C. A. 2), 164 Fed. 25, 29, 90 C. C. A. 
499. And see Sterling Varnish Co. v. Maçon, 217 Pa. 7, 9, 66 Atl. 78. 

We realize, however, that if plaintiff's claims are correct the equi- 
ties are with it, and we shall therefore couple our reversai with a dis- 
cretionary authority to the District Judge to entertain a motion on 
plaintiff's part (if such shall be made) for further hearing and the in- 
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troduction of further testimony on both sides, provided the application 
is accompanied by express offer to make and permit full disclosnre (of 
course, in caméra) of its alleged secret formulas and processes. We 
make this proviso because we realize that plaintiflf may see nothing to 
be gained, at this stage of the case, by such disclosure. Défendant hav- 
ing ofifered below to disclose its processes and formulas (in caméra), 
if plaintifï would do the same, and having obtained a reversai of the 
decree for want of such disclosure, could not well be heard to with- 
draw its consent. 

This disposition makes it unnecessary to consider criticisms upon 
spécifie features of the decree, such as the running of the injunction 
against the use of the Sèmmler formula, the disclosure or use (as con- 
strued by défendant) of Herold's mechanical skill and expérience, or 
the failure to identify the processes and formulas enjoined. If no re- 
bearing is had, they are not important; if had, the grounds of criti- 
cism may be removed. 

The decree of the District Court is reversed, with costs, except so 
far as it enjoins the Guernsey Company from representing or ad- 
vertising that it is making the same fireproof china cooking ware or 
fireproof china or porcelain laboratory ware as is made by plaintifiP. 



HOWARD V. LEETE et al. 
(Circuit Court of Appeals, Slxth Circuit. January 7, 1919.) 

No. 3143. 

1. Appeal and Ereoe <g=5334(3) — Writ of Eeror Taken by Trustée — Abate- 

MENT BY DEATII. 

Writ of error talien out b.y plaintifï, "D. R. Howard, trustée," held not 
taken by hlm as sole trustée so as to hâve been abated by his death, and' 
not to be revived in the name of hls personal administrator. 

2. Jtjdgment ®=3331 — Judgment Against Trustée — Personal Liability. 

Where the decree did not run against plaintlff trustée in a représenta- 
tive capacity, he being styled therein "D. R. Howard, trustée," prima facle 
indicatlng the word "trustée" was nierely descriptive, vs^hile the order 
for exécution was directed against "D. R. Howard, trustée," he was per- 
sonally llable. 

3. Equity <S=539(4) — Relief — Judgment on Notes Sought to be Canckled — 

Jueisdiction. 

In suit by trustée to cancel promissory notes given for coal-mining 
property, and for relief from liability thereon, the District Court had ,1u- 
risdiction, on flnding for défendant holders of the notes, to render judg- 
ment against plaintifC trustée on the holders' counterclaim on the notes, 
since equity will retain jurisdiction of subject-matter properly acqulred 
to do complète .lustice, though it involves détermination of légal rlghts. 

4. Courts <S=ï>311 — Fédéral Court — Diveesity of Oitizenship. 

District Court sitting in Kentucky held vested with jurisdictlon over 
plaintiff, a trustée, and a citizen and résident of Ohio, suing to cancel 
notes glven for the purchnse priée of coal-mining property, on the cross- 
sviit of défendants, the holders of such notes, residing in and citlzens of 
Virginia, to recover thereon against plaintifï trustée. 

(g:=5For other cases see same toplc & KBY-NUMBER in aU Key-Nuœbered Digests & Indexes 
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5. Courts <S=>332 — Power or Suprême Court — Gênerai, Equitt RutE. 

ïlie Suprême Court oî the United States bas power to confer by gênerai 
equity rule No. 30 (118 C. O. A. v, 201 Fed. v) a right to relief on counter- 
elaim which tbe trial court bas undoubted power to glve on actual liear- 
ing, and whlch it is its settled practice to give wlthout Its belng aflBrma- 
tively asked for. 

•6. Courts <g=5347 — Equity Rule — Oounterci.aim— Suit to Oancel Notes. 

In vievv of the policy disclosed by gênerai equity rules Nos. 22, 23 (115 
O. O. A. xxlv, 198 Fed. xxiv), under No. 30 (118 C. C. A. v, 201 Fed. v), as 
to counterolaims, the District Court had jurisdiction to eutertaln défend- 
ant holders' counterclaira on the notes sought to be canceled in suit by 
plaintiff trustée», the purchaser of mining property, to rescind the purchase 
and cancel the purchase-money notes. 

Appeal from the District Court of the United States for the East- 
ern District of Kentucky; Andrew M. J. Cochran, Judge. 

Suit in equity by D: R. Howard, trustée, against R. H. Leete, Gallie 
Friend, individually and as trustée, and others. From a decree for 
Gallie Friend, as trustée, against plaintiff, the latter appeals. Affirmed. 

Frank W. Cottle, of Cincinnati, Ohio, for appellant. 
John F. Hager, of Ashland, Ky., for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. On September 26, 1914, appellant pur- 
chased from the Mary Luck Coal Company its coal mine and minin§r 
properties, real and personal, at the price of $31,500, for which he 
gave, to the order of the coal company, his 21 negotiable promissory 
notes, each for $1,500, with interest, to secure which a vendor's lien 
was retained in the deed of conveyance of the coal properties. The 
coal company was to pay ail its debts existing as of October 1, 1914. 
By agreement between appellant and the other interested parties, at 
least 9 of the notes were delivered to Gallie Friend, as trustée, to se- 
cure payment of indebtedness of the coal company. The latter's stock- 
holders were to receive nothing on account of any of the notes until 
the company's debts were paid. Later certain of the company's cred- 
itors took proceedings in a state court of Kentucky for the appoint- 
ment of a receiver over the coal properties, and for their subjection to 
the payment of asserted indebtedness. 

Thereupon appellant filed his bill in the court below, alleging his pur- 
chase of the properties, their conveyance to him, and his conséquent 
possession of the same, and asserting that the receivership suit resulted 
from the refusai of Friend, trustée, to apply the 9 notes in question, or 
their proceeds, to the payment of the company's indebtedness, averring 
appellant's readiness and willingness to pay into court the remainder 
of the purchase price as it became due, and asking for decree requiring 
the défendants (ail of the individuala being stockholders of the coal 
company) to interplead for the settlement of their conflicting claims 
to the purchase money represented by appellant's notes, and for re- 
straint meanwhile of the receivership proceeding. 

<g=9Foi other cases see same toplc & KEY-NUMBER in ail Key-Numbered Blgests & Indexes 
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Gallie Friend, îndividually and as trustée, and one other stockhold- 
er, answered, admitting the purchase by appellant on the terms stated, 
the conveyance to liim of the coal properties, his possession thereunder, 
the coal company's agreement to pay its debts existing as of October 
1, 1914, and the delivery to Friend, trustée, of the nine notes to secure 
such payment, but denying that the receivership proceedings were in- 
stituted on account of debts which it was the duty of the coal company 
to pay, or by reason of any failure of Friend, trustée, to perform his 
obligations, and asserting that appellant had already defaulted in the 
payment of about $6,000 of notes so far matured, and was attempting to 
induce the discounting of his notes at about 50 per cent, of their face 
value. 

By counterclaim it was asked that appellant be required to pay into 
the court's registry the amount of his matured notes, that his bill be 
thereupon dismissed, and in default of such payment, or of payment of 
his notes subsequently maturing, that judgment be entered in the trus- 
tee's favor, and for disclosure by appellant of the names of those bene- 
ficially interested in his trust. The counterclaim also asked that the 
coal company's indebtedness be held to be in the amount asserted by 
défendants, unless appellant put such question in issue. Upon thè ma- 
turing of further notes, an amended answer and counterclaim of the 
same nature were filed as to them. This counterclaim was foUowed by 
motion for judgment thereon. Appellant's motion to strike out the an- 
swers and counterclaims was denied. The other défendants seem not 
to hâve answered. 

A f ew days after the filing of this bill, suit by another créditer was 
brought against the coal company in the Kentucky state court. As 
the resuit of thèse two creditors' suits (both for royalties under leases), 
the coal properties in question passed into the hands of a receiver ap- 
pointed by that court on February 25, 1915, about a month after the 
filing of appellant's bill below. On June 13th following, appellant 
made and had recorded a deed of reconveyance of the coal properties 
from himself to the coal company. The coal properties were sold un- 
der the state court receivership proceedings to satisfy judgments against 
the coal company in the two cases named, at an unnamed date between 
July 13, 1915, and May 20, 1916, at which date appellant filed in the 
court below a new bill, in declared nature supplemental to the original 
bill, averring the receivership proceedings just mentioned, the posses- 
sion of the coal properties thereunder and the making and recording of 
the reconveyance ref erred to ; and asking that the contract of purchase 
and sale of the coal properties be canceled and that the 19 unpaid notes 
(2 notes had been paid) be delivered into court, canceled, and destroyed, 
upon grounds which, so far as material, we summarize as follows : 

First, that appellant was induced to take the conveyance of the coal 
properties by certain material misrepresentations as to their character, 
quantity, and value, made by the défendant B. P. Friend, the secretary 
and former manager of the coal company, while acting, as alleged, for 
the coal company and under authority from the other défendants to 
negotiate the sale on their behalf ; that by the agreement with said 
Friend appellant was to and did hold the légal title to such property as 
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trustée, and as such was to convey the same undcr such terms and con- 
ditions, at such price above $31,500, and to such persons or corporation, 
as Friend should direct ; appellant to pay to Friend, or under his direc- 
tion, the proceeds of such resale, less expenses of opération, the bal- 
ance, if any, due on the notes (which he alleged were made by him as 
such trustée), and reasonable compensation to appellant for his serv- 
ices as trustée; second, the company's agreement to pay ail its debts 
existing on October 1, 1914, and représentation by défendants Gallie 
Friend and another stockholder that such debts were small ; third, the 
transfer and indorsement to Gallie Friend, trustée, for the purpose be- 
fore stated, of appellant's 21 notes, in accordance with resolution of 
the company's directors ; fourth, the carrying on of the business of the 
coal Company after October 1, 1914, in the company's name and un- 
der the direction and management of B. P. Friend, and the payment 
from the proceeds of opération of the first two maturing of appel- 
lant's notes ; and, fifth, the sale of the coal properties for liabilities of 
the Company existing October I, 1914. 

The contract of ])urcliase and sale was alleged to be broken by de- 
fendants' breach of tlieir agreement to pay ail liabilities of the Com- 
pany existing on or before October 1, 1914, and of their covenant to 
deliver possession of the properties free from liens or obligations of 
the Company as of that date. 

The défendants, other than B. P. Friend, answercd, f ully controvert- 
ing ail equities and merits alleged in the bill ; denying generally and 
specifically ail fraud and misrepresentation chargea on their part, or 
that of the coal com))any, or on the part of B. P. Friend, so far as 
they had information and belief, specifically denying that the latter rep- 
resented the company or its stockholders, other than himself, in the 
negotiations for the sale of the property, or that he made any misrep- 
resentations while acting in such représentative capacity; denying ail 
knowledge and information of the alleged agreement relative to the 
nature of plaintiff's holding of the properties, and his agreement to 
sell and convey as directed by B. P. Friend, or of any agreement not 
embraced in the coal company's deed of conveyance to plaintif! ; al- 
leging unsuccessful attempts to induce plaintiff to pay his notes ; deny- 
ing any right on his part to rescind the contract of purchase ; alleg- 
ing that the exécution sale was due entirely to his own fault, in his de- 
liberate élection notto pay royalties after October Ist. Défendants also 
asserted that plaintiff, in his holding of the properties, was a mère 
dummy for certain others, not parties to the suit, who were alleged to 
hâve full knowledge of ail the existing facts and equities. There was 
prayer for affirmative relief substantially as contained in the answer 
and counterclaim to plaintiff's original bill. 

Plaintiff's renewed motion to strike out the counterclaims was de- 
nied. His motion to dismiss his own bill without préjudice was grant- 
ed, but without préjudice to the maintaining of the counterclaims. 
Plaintiff having failed to deny or reply to the answers and counter- 
claims, and it appearing that plaintiff had not paid the 19 notes in ques- 
tion, in whole or in part, there was interlocutory decree fixing the 
amount due thereon, with award of personal judgment in défendants' 
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favor, unless plaintiff should pay the amount into the registry of the 
court within a specified period. Plaintiff having failed to make pay- 
ment, judgment was entered in favor of Gallie Friend, as trustée, 
against the plaintiff, for the amount so due and unpaid on the notes in 
question. 

[i, 2] 1. The motion of appellees to dismiss the writ of error (which, 
under the act of September 6, 1916, we treat as an appeal), on the 
ground that it was taken by "D. R. Howard, as sole trustée," and so was 
abated by his death, and cannot be revived in the name of his personal 
administrator, must be denied. The notes were signed by "D. R. 
Howard, trustée," and the conveyance apparently ran to appellant un- 
der that désignation, and without disclosure of his principal, if any. 
The decree below did not run against appellant in a représentative 
capacity. He is styled therein "D. R. Howard, trustée," which prima 
facie indicates that the word "trustée' is merely descriptive. More- 
over, the order for exécution, while in favor of Gallie Friend "as trus- 
tée," is directed against "D. R. Howard, trustée," and the exécution 
itself demands the collection of the judgment "from the estate of D. 
R. Howard, trustée," who was then still living. Under the applicable 
law appellant was personally liable upon the judgment. See CarroU's 
Ky. Stat. 1915, vol. 3, § 3720b, subsec. 20; Riordan v. Thornsbury, 
178 Ky. 324, 198 S. W. 920; Taylor v. Davis, 110 U. S. 330, 4 Sup. 
Ct. 147, 28 L. Ed. 163. The writ of error was taken out by "D. R. 
Howard, trustée," and the suit was thus properly revived in the name of 
his Personal représentative. 

[3] 2. Appellant dénies the jurisdiction of the District Court to ren- 
der judgment against him upon the counterclaim, because (a) défend- 
ants' cause of action was not the subject of counterclaim, and (b) the 
court below, sitting in Kentucky, had no jurisdiction over appellant, 
a citizen and résident of Ohio, at the suit of appellees, residing in and 
citizens of Virginia. 

We see no merit in this contention. We assume, for the purposes 
of this case, that such judgment could not be rendered in a purely inter- 
pleader suit, where the plaintiff was merely seeking to pay a f und into 
court and to compel claimants thereto to litigate as between themselves 
a controversy with which he had no concern. Wakeman v. Kings- 
land, 46 N. J. Eq. 113, 18 Atl. 680. In such case the sole primary issue 
would be whether plaintiff was entitled to a decree that défendants in- 
terplead. If so, he would step out; if not, his bill would be dismissed. 
But such was not the situation at least under the new bill, which we 
identify as "supplemental," and by which, on a complète change of 
front, appellant sought cancellation of his notes and relief from ail 
liability thereon. The sole ultimate issue, then, was whether or not 
he was bound to pay his notes. If so, it logically followed that their 
holders were entitled in some proceeding to enforce their payment.. 
Long before the adoption of gênerai equity rule No. 30 (201 Fed. v, 
118 C. C. A. v), it was the established rule tliat a court of equity, which 
lias properly acquired jurisdiction of the subject-matter for a neces- 
sary purpose, ordinarily should, for the purpose of jnitting an end to 
litigation, proteed to do fmal ai;d cjmplttc justice between the parties. 
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even though this required it to détermine purely légal rights that oth- 
erwise would not be vvithin the range of its authority — provided such 
relief could as well be given there as by a proceeding at law. Tayloe 
V. Merchants' Fire Ins. Co., 9 How. 390, 404, 13 L. Ed. 187; Eames 
V. Home Ins. Co., 94 U. S. 621, 24 L. Ed. 298; Camp v. Boyd, 229 U. 
S. 530, 552, 33 Sup. Ct. 785, 57 h. Ed. 1317 ; Springfield Co. v. Bar- 
nard Co. (C. C. A. 8) 81 Fed. 261, 263-265, 26 C. C. A. 389- 

The principles declared in thèse cases apply to the case before us. 
In Tayloe v. Insurance Co., under a bill in equity involving the estab- 
lishment of a contract of fire insurance, the plaintiff was awarded 
recovery for the fire loss occurring after the contract was found to 
hâve been completed. Eames v. Insurance Co. is of a similar nature. 
In Camp v. Boyd, where suit was brought to restrain an ejectment 
suit, it was said (229 U. S. 551, 33 Sup. Ct. 793, 57 E. Ed. 1317) that 
the appellees therein, if driven to invoke the aid of equity because they 
had an équitable and not a légal title to two of the three parcels in- 
t^olved, "were fairly entitled to bring the entire controversy into the 
court of equity, so that it might be adjudicated in a single suit." Nei- 
ther of thèse cases involved the question of counterclaim. In Spring- 
field Co. V. Barnard Co. tlie défendant to a bill for the foreclosure ot 
a mechanic's lien was held entitled to maintain cross-bill for dam- 
ages to its mill, which ordinarily would be the subject of an action at 
law. Further illustrations of the gênerai rule are found in Pease v. 
Rathbun-Jones Co., 243 U. S. 273, 279, 37 Sup. Ct. 283, 61 L. Ed. 
715, Ann. Cas. 1918C, 1147, and Cincinnati, etc.. Traction Co. v. Amer. 
Bridge Co. (C. C. A, 6) 202 Fed. 184, 186, 120 C. C. A. 398. 

Insurance Co. v. Dick, 117 Mich. 518, 76 N. W. 9, 44 L. R. A. 846, 
and New Era Association v. MacTavish, 133 Mich. 68, 94 N. W. 599, 
are directly in point upon the broad principle that a court of equity has 
power to decree payment of a debt under circumstances involved hère. 
In those cases the insurers filed bills in equity to cancel policies of life 
insurance for alleged fraud in their procurement, and to restrain ac- 
tions at law thereon. Défendants, by answer, asked judgment upon the 
policies under a state practice which permitted a défendant to claim 
by answer the benefit of cross-bill whenever, by established chancery 
practice, a cross-bill would lie ; the usual equity practice otherwise 
prevailing and the distinction between law and equity being sharply 
defined. Fraud not being established, the défendants had decrees for 
the amounts of the policies apparently as matter of course, and doubt- 
less by the simple application of the rule that a court of equity "will not 
do justice by halves." In the instant case there is no room for doubt 
that, had the case gone to final hearing upon the supplemental bill, and 
had the court then held that appellant was not entitled to rescind or 
to hâve his notes canceled, it could and should hâve rendered judg- 
ment for repayment to parties before the court shown to be entitled 
thereto. Under such circumstances, to hâve remitted the défendants 
to another suit would hâve been an idle ceremony. 

[4] That the court had jurisdiction over the parties is equally plain. 
It is a mistake to say that this jurisdiction was acquired merely because 
the original action was local. Embracing, as it did, the right to rescind 
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a purchase of real estate, the action was, even under the siipplemental 
bill, a local action in a proper enough sensé, whether or not the second 
bill was rightly labeled "supplemental." But there was ail the time di- 
versity of citizenship of the parties, and appellant could not be al- 
lowed to question a jurisdictioil he had himself invoked. His inabil- 
ity to get the counterclaim to the original bill of interpleader dismissed 
did not alter the situation. The difficulty was that by that time he 
wished other and wholy inconsistent relief. The fact that he was not 
a résident of Kentucky, thus making suit at law against him in that 
State difficult, if not impracticable, would hâve furnished additional 
reason for the exercise of complète jurisdiction in the equity suit. Caf- 
lisch V. Humble (C. C. A. 6), 251 Fed. 1, 5, 163 C. C. A. 251. And 
see Springfield Co. v. Barnard Co., supra, 81 Fed. at pages 264 and 265, 
26 C. C. A. 389. 

[5, 6] Is the situation altered by the fact that plaintiff did not go 
to hearing on his bill? General equity rule No. 30 expressly provides 
that: 

"The answer must stiite iii short and simple form any eountorclaim arlsing 
out of the transaction whicli is the subjeet-matter of the suit, and niay, witliout 
eross-bill, set out any set-ofl! or counterclaim asalnst the plaintiff! which 
might be the subject of au independent suit in equity against him, and sueh 
set-off or counterclaim, so set up, sliall hâve the same elïect as a cross-suit, so 
as to enable the court to pronounce a final judgment in the same suit on both 
the original and cross claims." 

The second clause of this paragraph, which permits the pleading of 
"any set-ofï or counterclaim. * * * which might be the subject 
of an independent suit in equity, * * * " bas been the subject of 
differing constructions. But we are not concerned with this clause, 
for the appellees' demand for judgment against appellant on the notes 
is based upon the first clause. The term "counterclaim," as there used, 
is broad enough to embrace any counterdemand ; that is to say, any 
demand directly opposed to plaintiff's demand. As used in the first 
clause, such "counterclaim" is not required to be capable of being 
"the subject of an independent suit in equity," but only that it be one 
"arising out of the transaction which is the subjeet-matter of the suit." 
To our minds there can be no doubt of the power of the Suprême 
Court to confer upon a défendant, by gênerai rule, a right to relief 
which the court bas undoubted power to glve on actual hearing, and 
which, indeed, it is its settled practice to give without its being affirm- 
atively asked for. See Boothe v. Armstrong, 76 Conn. 530, 57 Atl. 
173. 

Nothing could be more directly opposed to plaintiiï's demand for 
the cancellation of his notes than défendants' demand for judgment 
thereon. That the latter demand arose "out of the transaction which 
is the subjeet-matter of the suit" needs no argument; and, as already 
said, ultimate judgment on the notes was the natural and logical out- 
come of a refusai to cancel them. A construction of the first clause 
as relating only to demands "which might be the subject of an inde- 
pendent suit in equity" cannot be accepted. To do so would not only re- 
quire the interpolation bodily of a clause in terms made applicable only 
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to the second branch of the rule, but would ignore the existing equity 
practice. The object of the rule was to simplify and extend, not to 
curtail, an existing practice designed to prevent multiplicity of suits. 

The cases of Caflisch v. Humble, supra, and Knupp v. Bell (C. C. A. 
4) 243 Fed. 157, 156 C. C. A. 23, are in point. In the Caflisch Case we 
held that the defendant's claim for damages for breach of a contract of 
purchase and sale of lumber, on account of vvhich plaintiff was seek- 
ing to establish an équitable lien, was a counterclaim arising out of 
the transaction which was the subject-matter of the suit, and, indeed, 
one which the défendant was obliged to set up or waive. True, such 
demand for damages might be said to be germane to the accounting and 
so of an équitable nature, but the décision invoked the proposition that, 
"whenever practicable to do so, a court of justice should do justice 
completely and not by halves." Knupp v. Bell, however, is on ail fours 
with the instant case. There, in a suit to rescind a contract for the 
purchase of land, judgment for défendants (the vendors) for the 
amount of the purchase-money notes (on déniai of relief to plaintifï) 
was affirmed, as on a "counterclaim arising out of the transaction which 
is the subject-matter of the suit" ; doubt being also expressed whether 
défendants would not hâve waived such right of recovery, had it not 
been set up in the answer. 

In the instant case we are not called upon to décide whether, in view 
of the word "must" in the first clause, as distinguishcd from the 
Word "may" in the second clause, appellees by failing to ask judgment 
on the notes would bave lost the right to sue upon them elsewhere, after 
a décision in the equity suit denying- appellant any relief ; for it is clear 
that the words "and such * * * counterclaim, so set up, shall hâve 
the same eiïect as a cross suit, so as to enable the court to pronounce a 
final judgment in the same suit both on the original and cross claims," 
apply to "any counterclaim arising out of the transaction which is the 
subject-matter of the suit" ; and we think that to deny to appellees at 
least the. absolute right to présent in the equity suit their claim to af- 
firmative relief would violate the spirit and intent of the rule, con- 
strued in the light of the policy disclosed by rules 22 and 23 (198 Fed. 
xxiv, 115 C. C. A. xxiv), as well as by récent législation designed to 
simplify practice. 

It is not, and could not well be, urged that if appellees were enti- 
tled to make the counterclaim there was lack of jurisdiction to ren- 
der judgment against appellant in some amount. There was thus 
no error in refusing to dismiss the counterclaim to the second bîll, 
and, as the case finally shaped itself, there was no réversible error, to 
say the least, in the like refusai as to the first bill. 

3. The criticism that it does not appear that Gallie Friend, as trus- 
tée, owned or held more than 9 of plaintiff's notes is not, to our minds, 
well taken. The supplemental bill allèges, not only that by the terms 
ci the contract ail of the 21 notes -cvere to be transferred to Friend 
as trustée for the stockholders, but that upon the delivery of the con- 
veyance to appellant, on bis exécution of the 21 notes, "that same and 
ail of them were duly indorsed and received by Gallie Friend as trus- 
tée, as aforesaid, to hold same in accordance with the resolutions above 
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referred to." We find nothing in the answers which we think neces- 
sarily inconsistent with this allégation, so far as it concerns the right 
of Friend, as trustée, to be awarded recovery on the notes. 

The decree of the District Court should be affirmed, with costs to 
appellees. But, while we see no reason to apprehend danger that ap- 
pellant's estate will be twice subjected to double liability on any of 
the notes, yet, to eliminate possibility thereof, the affirmance will be 
with the proviso that the District Court take such action, by amend- 
ment of its decree or otherwise, as that the moneys paid or collected 
by virtue of the decree be paid into court, and thereafter paid out 
only to the extent that appellant's notes for which recovery has been 
had are duly surrendered to the registrar of the court, for delivery to 
appellant's représentative or représentatives, provided such action is 
not forbidden or made unnecessary by a state practice requiring the 
actual filing of the notes before judgment, as basis thereof, and an 
effective cancellation resulting from their merger in the judgment. 



CASCADEN V. BELL. 

(Circuit Court of Appeals, Ninth Circuit. May 5, 1919.) 

No. 3226. 

1. Pleading ®=>367(?) — Complaint — Motion to Makb Moee Definite. 

Where the matters involved were within defendant's knowledge, and 
after tlie opening statement of counsel défendant was granted a continu- 
ance, on the ground that matter had been brought out which was not antici- 
pated, the déniai of defendant's motion for plalntifC to make the complaint 
more definite and certain held not an abuse of discrétion. 

2. Pleading iS=»367(6) — Complaint — Motion to Makb More Definite and 

Cektain. 

A motion to require plalntifC to make his complaint more definite and 
certain Is addressed to the court's sound discrétion. 

3. Fbatjds, Stattjte of ©=49 — Agbeemeni Not to be Pebformed Within a 

Yeae. 

Defendant's agreement that, if plaintiff would reduce the priée of a 
mining claim In favor of the holder of an option to purchase, défendant 
would pay to plalntifC the ainount of the réduction, as soon as the holder 
of the option paid a debt due to défendant, though oral, was not within 
the statute of frauds, as one not to be performed within a year, as pay- 
ment might be made immediately. 

4. Feauds, Statute of ®=583(2) — Peomise to Answeb poe Debt of Anotheb. 

Where défendant, to protect his Interest in a mining claim from re- 
location by the holder of an option to purchase plaintiff's claim, agreed 
that, if plaintiff would reduce the priée, lie would make up the same, 
such agreement, though oral, was not within the statute of frauds, for, 
whenever the main purpose and object of the promlsor is not to answer 
for another, but to subserve some pecuniary purpose of his own, the prom- 
ise, though it may be in form a promise to pay the debt of another, Is not 
within the statute. 

5. Evidence ®=419(1), 461(1) — Pabol Evidence Rulb — Eeoeipts— Consideb- 

ATION INTENT. 

Although plalntifC executed a receipt reciting payment of part of the 
considération by the holder of an option to purchase a mining claim, paroi 

(®=3For other cases see same toplo & KBY-NtJMBBR in ail Key-Numbered Dlgests & Indexes 
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évidence Is admissil)le to show tliat tïie considération named was not paid, 
but that he received a note or assignment from défendant and hls oral 
promise to pay balance, and tbat tlie intention was to reduce tbe sum 
payable under tbe option. 
6. Appeal and Ereor <S=>1054fl) — Review — Reveiîsal. 

Where a case is tried by tbe court without a jury, tbe improper admis- 
sion of évidence is no ground for reversai, where tbere was other évi- 
dence in tbe record sufflcient to sustain tbe court's finding. 

In Error to the District Court of the United States for the Fourth 
Division of the Territory of Alaska; Charles E. Bunnell, Judge. 

Action by Albert Bell against D. H. Cascaden. There was a judg- 
ment for plaintifï, and défendant brings error. Afifirmed. 

The plaintiff, Bell, in an action to recover money from tbe défendant, 
Cascaden, set fortb sufflcient of tbe facts wblcli were found by the court be- 
low to constitute a cause of action, but erroneously alleged that the payment 
received by him from the défendant was $500, instead of $1,000, and he de- 
manded judgment for $4,500. A .jury trial was waived, and the cause was 
tried before the court. As found by tlie trial court the facts are thèse: 

On November 30, 1914, Cascaden and Sherry located the Leitrini associa- 
tion placer mining claim, under an agreeuient whereby Bell owned an equal 
interest with Cascaden and O'Connor owned an equal interest with Sherry. 
On December 16, 1914, Bell entered into a prospecting agreement with Cas- 
caden for a period of one year, under whicli ail properties acquired during 
tliat period were to be owned jointly by them. Thereafter, while that. agree- 
ment was in efCect, Bell, with tbe consent of Cascaden, staked the Totem 
fraction off the lower end of the Leitrim claim, tbey believing that tbe Leitrim 
claim contained an area in excess of 40 acres, and tbey became joint ownera 
of said Totem fraction. Thereafter, on March 14, 1915, Bell entered into a 
written agreement with McCarty, whereby lie granted to McCarty the exclus- 
ive rigbt to purchase ail bis right, title, and interest in and to certain placer 
mining claims, including the one-half interest in the Totem, for the sum of 
$10,000, $200 of which was paid at tliat time, and tbe remainder was to be 
paid on or about October 1, 1916, and Bell attempted to include in that 
agreement an undivided one-fourtb interest in the Leitrim claim, claiming to 
be the owner thereof, and Cascaden acknowledged to McCarty that Bell was 
entitled to a one-fourth interest in tbat claim, and that he would try to get 
It from Sherry, in whose name one-half Interest of the claim then stood, 
and told McCarty that, if be did not get said one-fourth interest from Sher- 
ry, he (Cascaden) would make It good to hiin. After staking the Totem 
fraction, Bell failed to do the development work thereon, and, after tbe ex- 
piration of 90 days from the staking of the Totem, McCarty restaked it, re- 
taining the name thereof, and thereafter performed the development work 
thereon as required by law. Bell and Cascaden attempted to do tbe develop- 
ment work on the Leitrim claim, but by a mistalœ did tbe work on an adja- 
cent prior claim, which overlapped a portion of the Leitrim. 

After the relocation of the Totem, McCarty relocated tbe remainder of tbe 
Leitrim claim. Thereafter O'Connor ascertained that tbe Totem fraction 
had been located off tbe lower end of the Leitrim, and that the Leitrim 
claim as originally staked did not contain an excess of 40 acres, and he pro- 
t«sted to JIcCarty against the restaking of both claims. McCarty refused 
to surrender bis rights unless tbe option price set forth by Bell in liis agree- 
ment with him be reduced by $5,000. O'Connor comniunicated this to Cas- 
caden. Immediately thereafter Cascaden told Bell of tbe relocation of the 
Leitrim claim by McCarty, and the protest made by O'Connor against tbe 
restaking of tlie Totem fi-action, and told Bell tliat the only way in which 
the Leitrim could be saved would be for Bell to icduce his option price in lus 
agreement with McCarty by $5,000, and also said tbat McCarty owed him 
(Cascaden) a large sum of money, in excess of $11,000, and that, if l>ell 
would reduce hls option price to McCarty by tbe sum of $5,000, he wonld pay 

^zzsFoT other cases see pâme topic & KEY-NUMBER in aU Key-Numbered Digests & Indexe?.- 
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Bell the sum of $5,000, that he would give him an order for $1,000, payalilp 
from tïie otitpiit of tlie Leitrlm clalm, aiid would pay him the reniaiiung 
$4,000 as soon as he collected said luoney from McCarty, which would be paid 
by McCarty not later than the summer of lOlC. In considération of that 
promise Bell agreed to rednce by $5,000 the amount McCarty would be re- 
quired to pay him under the option agreement, and Bell, in fulflllment of his 
agreement with Cascaden, on or about May 15, 1915, delivered to McCarty a 
formai receipt and release for tlie Kum of $5,000, recitlng that he had re- 
ceived sald sum from McCarty ; but no mouey was jjaid to him at that tlme, 
and said receipt was given for the purpose of releasing McCarty from obliga- 
tion to pay Bell $5,000, and for iio otlier reason. 

Immediately after tlie delivery of the receipt to McCarty, and in fulflllment 
of his agreement with O'Connor, McCarty removed from the Tjeltrim claim 
the stakes of the Totem fraction, surrendered to Cascaden and his co-owners 
possession of the ground covered by the Totem, and abandoned ail claim to 
any part of the Leitrim as originally staked. On or about May 17, 1917, 
Cascaden and O'Connor delivered to Bell an order for $1,000, payable ont of 
the gold extracted from the Leitrlm claim, and on May 26th followlng the 
assignment was typewrltten in a more formai nianner than the order, and 
was slgned by Cascaden and Sherry, tiirough his attorney in fact, and was 
accepted by Bell for the sum of $1,000 in part payment of the $5,000 to be 
paid by Cascaden to him. Thereafter Cascaden recelved payments from Mc- 
(.'arty from tlme to time on accoimt of the lattor's indebtedness to him, and 
by the expiration of the summer of 1916 the indebtedness was fully paid. 

XJpon thèse findings the court found as conclusion of law that the plaintiff 
was entitled to a judgment against the défendant for the sum of $4,000, with 
interest from October 1, 1916, and coiîts. 

Morton E. Stevens and A. R. Heilig, both of Fairbanks, Alaska, and 
Thomas R. White, of San Francisco, Cal., for plaintifï in error. 

McGowan & Clark and Leroy Tozier, ail of Fairbanks, Alaska (De 
Journal & De Journel, of San Francisco, Cal., of counsel), for défend- 
ant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1, 2] 
In the complaint it was alleged that certain difiiculties arose between 
McCarty and the défendant, and that for the purpose of settling and 
adjusting said difficulties the défendant applied to the plaintiff for the 
réduction of the option price in the plaintifï's agreement with McCarty 
by the sum of $5,000. The défendant moved that the plaintiff be re- 
quired to make his complaint more definite and certain, and to set forth 
the nature of the difficulties between défendant and McCarty. The 
motion was denied, and that ruling is assigned as error. It is not 
shown, nor can it be deduced from anything in the record, that the 
déniai of the motion prejudiced the défendant in any way. The diffi- 
culties which he had with McCarty were within his own knowledge, 
and it is not shown that he was taken by surprise by the évidence which 
was adduced. After the opening statetnents of counsel for the plain- 
tiff, the défendant asked for a continuance on the ground that matter 
had been brought out that had not been anticipated, and he was granted 
a continuance for the time he asked for. The motion was addressed 
to the sound discrétion of the court below, and it is clear that there was 
no abuse of discrétion. 31 Cvc. 645; Cathcart v. Peck, 11 Minn. 45 
(Gil. 24) ; City of Lawton v. Ilills, 53 Okl. 243, 156 Pac. 297. 
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[3] It is contended that the defendant's promise to the plaintiff was 
void under the statute of frauds of Alaska. Comp. L,aws 1913, §§ 
1875-1880. That statute makes void an agreement, unless the same or 
some note or mémorandum thereof expressing the considération be in 
writing and subscribed by the party to be charged, or his lawfully au- 
thorized agent : 

"(1) An agreement that by its terras is not to be performed wlthin a year 
from the making thereof; (2) an agreement to answer for the debt, default, 
or misenrriage of another." Section 1876. 

This case cornes within neither of those provisions. In the first 
place, the agreement was not one which by its terms was not to be per- 
formed within a year from the making thereof. No time was specified 
for the payment of the balance of $4,000. It was to be paid as soon as 
McCarty paid the défendant what he owed him. McCarty then owed 
the money and he might hâve paid it at any time when he chose to do 
so. This clause of the statute bas been construed in many décisions. 
It is sufficient to refer to McPherson v. Cox, 96 U. S. 404, 416, 24 
L. Ed. 746; Walker v. Johnson, 96 U. S. 424, 427, 24 L. Ed. 834, and 
Warner v. Texas & Pac. Ry., 164 U. S. 418, 17 Sup. Ct. 147, 41 h. Ed. 
495, in ail of which cases it is held that the statute applies only to con- 
tracts which by their terms are not to be performed within a year, 
and not to contracts which may or may not be performed within that 
time. 

[4] In the second place, the defendant's agreement was not to an- 
swer for the debt, default, or miscarriage of another. On the receipt 
of the defendant's promise, the plaintiff reduced his demand against 
McCarty by $5,000, a demand which was evidenced by an instru- 
ment in writing, and in lieu thereof accepted the defendant's oral prom- 
ise as to $4,000 of that sum. The défendant made the promise, not for 
the purpose of answering for McCarty's debt, but to subserve his own 
interests. In Emerson v. Slater, 22 How. 28, 43 (16 L. Ed. 360), the 
court said : 

"Whenevei' the main purpose and object of the promlsor is not to answer 
for anotlier, but to subserve some pecunlary or business purpose of his own, 
involvlng either a beneflt to lilniself, or damage to the other contraeting par- 
ty, his pronii.se is not within the statute, although it may be in form a prom- 
ise to pay tlie debt of another, and altliough the performance of it may in- 
cidentally bave the effect of extingulshing that llabllity." 

To the same effect is Davis v. Patrick, 141 U. S. 479, 488, 12 Sup. 
Ct. 58, 35 E. Ed. 826. 

[5] Numerous assignments of error are directed to the rulings on 
the introduction of testimony. In none of them do we find merit. One 
error assigned and principally relied upon is that paroi testimony was 
admitted to contradict the terms of the written instrument executed and 
delivered by the plaintiff to McCarty of date May 15, 1915, reciting 
the disputes that had arisen concerning the Totem fraction and the 
Leitrim claim, and the désire of the parties to compromise, and con- 
tinuing : 

257 F.— 59 
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"Nôw, therefore, witnesseth: That whereas, Albert Bell would receive 
$10,000 for the property involved, and In compromise of said controversy 
the parties hereto agrée that said Albert Bell hereby acknowledges tlie re- 
ceipt of $5,000 in hand paid as part payment of said option, and is willing 
to talie $5,000 at the expiration of said option as payment in full." 

The plaintiff was permitted to testify, over the objection of the de- 
fendant, that he did not receive $5,000 at that time, that the intention 
of the instrument was to reduce the sum payable under the option, and 
that what he did receive was a note or assignment from the défendant 
for $1,000, payable out of the output of the Leitrim claim, and the de- 
fendant's oral promise to pay him $4,000. The effect of the testimony 
was but to explain the nature of the transaction as between the plain- 
tiff and McCarty, and it was permissible. 17 Cyc. 629. McCarty cor- 
roborated the plaintiff's testimony. It would serve no useful purpose 
to review further the exceptions taken to the introduction of testi- 
mony. 

[6] The case having been tried by the court without a jury, the im- 
proper admission of évidence, if any such was admitted, is not ground 
for reversai, where, as hère, there is other évidence in the record suffi- 
cient to sustain the findings of the court. Streeter v. Sanitary Dist. of 
Chicago, 133 Fed. 124, 66 C. C. A. 190; West v. East Coast Cedar Co., 
113 Fed. 737, 51 C. C. A. 411 ; Oates v. United States, 233 Fed. 201, 
205, 147 C. C. A. 207. We find in this case ample évidence to sustain ail 
the findings. The court below was called upon to ascertain the truth 
from the conflicting testimony of the plaintiff and the défendant. The 
plaintifï's testimony is largely corroborated by that of the other parties 
who were interested in the transactions referred to in the findings. 

We find no error. The judgment is affirmed. 



OASCADEN V. O'CONNOR. 

(Circuit Court of Appeals, Nintli Circuit. May 5, 1919.) 

No. ."227. 

1. Trusts <S==>110 — -Constrtjctive Teusts — Evidence. 

Where complalnant and défendant started out on a joint adventure 
for the location of mining clalms, and together located and staked a 
clalm in the name of both, and thereafter discovery was made, but before 
discovery défendant erased complalnunl's name from the claim and sub- 
stituted the name of another, the rule that, in order to establlsh a con- 
structive trust by paroi évidence as against the holder of the légal title, 
the proof must be clear, definite, and satisfactory, does not apply, for 
complainant's rights do not rest alone upon évidence of a paroi agreement, 
but upon .ioint acts of the parties, etc. 

2. Joint Adventubes <©=4(1)^ — Eiohts or Parties. 

Where complainant and défendant, joint adventurers, located a mlning 
claim, and défendant, after erasing the name of complainant and substi- 
tuting that of another, who disposed of a one-fourth interest to a bona fide 
purchaser, made discovery, held that, as the discovery by défendant in- 
ured to the beneflt of both parties, and detendant's act alone made 

^=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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possible the conveyance of a one-fourth Interest, complainant is entitled to 
recover a half-interest In the claim. 
3. Appeal and Ebeob <S=3l047(l) — Review — Rulings on Evidence. 

Where rulings on tlie admlssibility of évidence would not bave affected 
the decree, vi^hicli was based solely on a question of veracity of two wit- 
nesses, such rulings will not be reviewed on appeal. 

Appeal from the District Court of the United States for the Foufth 
Division of the Territory of Alaska; Charles E. Bunnell, Judge. 

Suit by Pat O'Connor against David H. Cascaden. From a de- 
cree for complainant, défendant appeals. Afifirmed. 

The appellee brought a suit against the appellant to recover an undivlded 
one-half interest In and to the Gold Dollar association placer claim, alleging 
that on November 30, 1914, the appellant and the appellee located sald claim 
as joint owners thereof, and that thereafter the appellant wronglully and 
unlawfully erased the appellee's naine from the monuments and stakes on 
the ground, and inserted thereon the name of another as joint locator with 
the appellant. The facts as found by the court below are In substance the 
following: 

On November 30, 1914, the appellant and the appellee located the Gold Dol- 
lar association placer mining claim, and the location was witnessed by Albert 
Bell and J. J. Sherry. Thereafter the development work requlred by lavsf 
was done on said claims for the joint use of the locators. At some time be- 
tween the date of the location and February 14, 1915, the appellant wrong- 
fuUy and unlawfully erased the name of the appellee as one of the locators 
and substituted therefor the name of Albert Bell. On February 20, 1915, no- 
tice of location of the claim was flled in the office of the recorder for the 
precinct in which the property was situated. In whieh notice the appellant 
and Bell were named as the locators of the claim, which notice was prepared 
by the appellant, and by hlni caused to be recorded. On or about December 
16, 1914, the appellant and Bell entered into an agreement, whereby the lat- 
ter, in considération of the cancellation of certain indebtedness due fi-om 
him and other considérations, covenanted and agreed to deed to the appel- 
lant an undivlded one-half interest in ail bis property Interests then acquired 
or to be acquired during the life of the agreement in the "Tolovana country," 
in whieh country was the property in controversy hère. On or about May 21, 
1915, to carry out that agreement, the appellant caused Bell to deed to him 
undivlded Interests in and to the properties referred to in the agreement, in 
which was included a one-fourth interest in the Gold Dollar claim. There- 
after Bell transferred to one McOarty the remaining one-fourth Interest in 
the Gold Dollar, and McCarty was an innocent purchaser for value, and with- 
out knowledge of the change niade of the locators of the claim. 

As conclusions of law the court found tljat the appellee was entitled to re- 
ceive from the appellant a deed to an undivlded one-half interest in the Gold 
Dollar placer claim, and to an accounting for the gold extracted therefrom. 
The accounting was had, and final judgment was entered that the appel- 
lant pay the appellee $9,524.15, net proceeds of the undivided one-half of that 
claim. 

The answer of the appellant denied that the Gold Dollar claim was lo- 
cated by him and the appellee, and alleged that the same was located by the 
appellant and Bell, and that the name of the appellee was never written and 
never appeared on the monuments of the claim. For an affirmative défense, 
the appellant alleged that in the month of November, 1914, the appellee went 
into the Tolovana country, the value of which for mining purposes was then 
unknown, and acquired certain rights in certain claims there which v/ere 
of little value, as no discovery of gold had been m_ade thereon, and thereafter, 
in January, 1915, he declared to the appellant that he had not returned to the 
Tolovana country, and he dld not Intend to return thereto or protect any in- 
terest therein ; that he then and there abaiidoned whatever mining interest 
lie may hâve had In that country, and he did not return thereto until May, 

iÊ=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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1915; and that By reason of his abandonment thereof none of the minlng 
claims attempted to be located by tlie appellee In the Tolovana country ever 
became valid mining claims. 

Morton E. Stevens, of Fairbanks, Alaska, and Thomas R. White, 
of San Francisco, Cal., for appellant. 

Leroy Tozier and McGowan & Clark, ail of Fairbanks, Alaska (De 
Journel & De Journel, of San Francisco, Cal., of counsel), for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The appellant points to the language of the opinion of the court be- 
low, in which it was said that the facts set forth in the complaint were 
proved "by a fair prépondérance of the évidence," and invokes the 
rule that, in order to establish a constructive trust by paroi évidence 
as against the holder of the légal title, the proof must be clear, definite, 
unequivocal, and satisfactory. 39 Cyc. 192. We think it should not 
be held that the expression quoted from the opinion of the trial court 
indicated that the proof was not of that satisfactory and convincing 
kind required to sustain a decree in such a case as this. This is not 
a case in which the légal title stood in the name of the défendant at 
the time of the initiation of the plaintifiE's rights. Hère, according 
to the évidence, the appellant and the appellee started out on a joint 
venture, traveled and camped together, and, as the court below found, 
together located and staked the claim in the name of both. There 
was testimony, which the trial court credited, that they made an 
agreement, upon which the appellee relied, that the appellant was to 
complète the location for their joint benefit. Each thereafter made 
discovery on the claim, but before discovery the appellant, unknown 
to the appellee, had erased the appellee's name from the claim and 
substituted the name of another. The rights of the appellee hère 
do not rest alone iipon évidence of a paroi agreement with the ap- 
pellant. They rest also upon proof of the joint acts of the parties, 
whereby the original rights were acquired. As to those acts the tes- 
timony of the parties is in direct conflict. The court below rejected 
that of the appellant and credited that of the appellee. We bave no 
warrant for saying that the court did not find the évidence "clear," 
"definite," and "unequivocal," and it is clear that the court found it 
"satisfactory." In Schwartz v. Gerhardt, 44 Or. 425, 75 Pac. 698, the 
court said that the évidence to establish a constructive trust must be 
clear and cogent, and such as to satisfy the mind fully. In the prés- 
ent case the court in the opinion said: 

"To believe the testimony of the plaintiff is to bclieve what is reasonable, 
logicai, and probable. It is consistent with what the avéra se prospectors 
woiild do under the same elrcumstances. The pbiintlff is also eotUled to 
that full measure of considération which, since the establislinient of courts, 
laas been accorded to the wltness who, by hls deuieanor and manner of giv- 
Ing hls testimony, convinces the court of the truthfulness of hls state- 
ments." 

[2] The appellant contends that, inasmuch as the location made 
on November 30, 1914, was unaccompanied by discovery, and the 
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possession was abandoned by the locators, he had the right there- 
after to enter upon the ground, and make a new location, and change 
the name of one of the locators, and that, in any view of the case, the 
most that a court of equity could award to the appellee would be the 
one-fourth interest which intired to the appellant by the substitution 
of Bell's name for O'Connor's, in accordance with the appellant"s 
gênerai agreement with Bell, by which they were to share equally in 
ail locations made in the name of either. This contention ignores the 
essential facts upon which the appellant's rights are founded. The 
appellant and the appellee, as we hâve found, were engaged in a joint 
venture, and a fiduciary relation existed between them. The appellant, 
according to the appellee's testimony, and as the court below found, 
had agreed to look after the interests of the appellee in this particu- 
lar mining claim. When the appellant made discovery on the claim, 
it resulted in validating the location for the benefit or both locators. 
If the appellant caused the aliénation of a one-fourth interest in the 
claim to an innocent purchaser, so that the same may not be recov- 
covered, it must be held that he thereby deprived himself, and not 
the appellee, of a one-fourth interest, and that the appellee was en- 
titled to an undivided one-half interest in the claim, he not having 
parted with any portion of his interest, and not having been a party 
to the transaction by which a one-fourth interest was conveyed away. 

[3] Other assignments of error présent the rulings of the court 
below on the admission and exclusion of évidence, and refusai to find 
as requested by the appellant. We find no error in any of them, It is 
not necessary to review them, for the reason that the court below 
found on the conflicting testimony that the appellant wrongfully 
erased the appellee's name as one of the locators and substituted 
the name of Bell. On that question of fact the whole merits of the 
controversy rested. It was a question of veracity. The court believed 
the appellee and his witncsses, and the conclusion reached could not 
hâve been atïected by any différent rulings on the admisslbility of 
évidence. Mining Co. v. Taylor, 100 U. S. 37, 25 L,. Ed. 541 ; Engel- 
stad v. Dufresne, 116 Fed. 582, 54 C. C. A. 38. 

We find no error. The decree is affirmed. 



PUBLIC SERVICE EEECTRIO CO. v. POST. 

(Circuit Court of Appeals. Tliird Circuit. May 2, 1919.) 

No. 242.'!. 

1. Death (©3:3.'}1(1) — Action fok Wroxoful Deatii — Wiio may Maintain. 

Slnce a ri^ht ot' ncriou for wroufïfiil deatli is wiiolly statutory, only 
the person designated b.v tlie stalule may inaintain an action thereundcr. 

2. Dkatti (©:=9 — Action for Weokoful Deatii — Wno may Maintain — Amend- 

MKKT of STATUTE. 

Act Mardi 27, 1917, N. J. (P. U N. J. p. œi), supplemeutary to tlie 
Death Act, but which nial<es no eliaiise therein, except by provldiug that 
actions thereunder slmll be brought by an artministrator ad prosequenduni, 
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aflects the procédure only, and applies to an action brought after Its 
passage for a death whlch occurred prior thereto. 

3. Death i®=331(4) — Action for Wrongful Death — Qualification of Plaim- 

TiFF Under New Jersey Statute. 

An administrator with limited letters, appolnted under Code Civ. Proe. 
N. Y. § 2559, to prosecute a rlglit of action, lias tlie same or équivalent 
powers as an administrator ad prosequendum, appointed under the New 
Jersey Death Act, as amended by Act March 27, 1917 (P. L. N. J. p. 531), 
to bring an action thereunder. 

4. Exectitors and Administrators <§='22(2) — Appointment to Bkino Suit — 

New York Statute. 

Code Civ. Proc. N. Y. § 2559 et seq., authorizing appointment of an ad- 
ministrator with limited letters, "where a right of action is granted to an 
executor or administrator by spécial provision of law," is not limited to 
cases where the right of action is given by the law of New York. 

5. Death <S=»31(4) — ^Action for WRONapUL Death — Action by Forbign Ad- 

ministrator. 

Under Act March 26, 1896 (P. L. N. J. p. 173; 2 Conip. St. 1910, p. 
2265, § 21), providing that "any executor or administrator by virtue of 
letters obtained in another state may prosecute any action * * * in 
iiny court of this state as if his letters had been granted in this state," 
an administrator with limited letters, appointed under the New York 
statutes, may maintain an action under the New Jersey Death Act, as 
amended by Act March 27, 1917 (P. L. p. 531). 

In Error to the District Court of the United States for the District 
of New Jersey; Thomas G. Haight, Judge. 

Action at law by Catherine Post, as administratrix, against the Pub- 
Hc Service Electric Company. Judgment for plaintiff, and défendant 
brings error. Afiirmed. 

Léonard J. Tynan, of Newark, N. J., for plaintiff in error. 
Irving W. Teeple, of Newark, N. J., for défendant in error. 

Before WOOLLEY, Circuit Judge, and THOMPSON and MOR- 
RIS, District Judges. 

MORRIS, District Judge. Joseph Post, a résident of New York, 
met his death in New Jersey through the alleged wrongful act of 
Public Service Electric Company, hereinafter referred to as the Com- 
pany, a corporation of the latter state. The décèdent left to survive 
him his widow and three minor children as his next of kin. His wid- 
ow, Catherine Post, also a résident of New York, presented to the sur- 
rogate of the county of their résidence a pétition setting forth, among 
other things, the death of her husband in New Jersey ; that he was 
not at the time of his death seized or possessed of any real or Per- 
sonal property; that "a right of action exists, granted to the admin- 
istrator of the décèdent by spécial provision of law, * * * and 
that it is impracticable to give a bond"- — and praying for limited let- 
ters of administration. Such letters were granted to her, and she as 
such administratrix subsequently instituted suit in the District Court 
of the United States for the District of New Jersey against the Com- 
pany to recover damages for her husband's death. The suit resulted 
in a judgment for the plaintiff. 

(g^^oFor other cases see saine topic & KEY-NUMBBR in ail Key-Nuinbereû Digests & Indexes 
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The case is brought hère by the défendant on a writ of error; 
the Company alleging that the court below erred in holding that the 
administratrix of the décèdent, appointed in a state other than New 
Jersey, "had a good standing in court as plaintifï to sue for damages 
for the death of the décèdent on an alleged cause of action under the 
New Jersey Death Act based upon wrongful death in New Jersey." 

[1] As there is no right of action at common law for death caused 
by wrongful act or neglect, the cause of action for the death of Post 
springs solely from the statute of New Jersey, the state in which the 
injury resulting in death occurred. Spokane Inland R. R. v. Whitley, 
237 U. S. 487, 494, 495, 35 Sup. Ct. 655, 59 L. Ed. 1060, L. R. A. 
1915F, 736. And since the action is based entirely upon statute, and 
the statute désignâtes the person who may sue, only the person so 
designated may bring such action. Fithian v. St. Louis & S. F. Ry. 
Co. (C. C.) 188 Fed. 842; Fitzhenry v. Consolidated Traction Co., 
63 N. J. Law, 142, 42 Atl. 416. We must therefore look to the stat- 
ute of New Jersey to détermine by whom this action must be brought. 
We fînd that at the time of the injury and death of the décèdent the 
Death Act of New Jersey provided: 

"Every such [action] shall be bronglit by and In the nanies of the personal 
représentatives of sucli deceased person, and the amount recovered in every 
sii'Sh action sliall be for the exclusive benefit of the widow and next of kln 
of such decea.sed person," etc. (2 C. S. of N. J. 1908.) 

After the grant of the letters of administration to the plaintiff, but 
before this suit was brought, the following supplément to the above- 
quoted statute went into effect, viz. : 

"Every action, proceeding or claim brought, instituted or made under and 
by virtue of the remedy given by the act to which this is a supplément shall 
be brought, instituted or made in the narae of an adrainistrator ad prosequen- 
dum of the décèdent whose death gives rise to the claim under the act to 
which this act is a supplément ; * * * the amount recovered in every 
such action shall be for the exclusive beneflt of the wldow, survlving husband, 
and next of kin. • * • " (Laws of N. J. 1917, ch. 180.) 

[2] Who was the proper person under this state of the statutory law 
to bring this suit— a gênerai administrator, as required by the statute 
in force at the time the injury and death occurred, or an adminis- 
trator ad prosequendum, as provided by the statute in effect at the 
time the suit was instituted? If the latter statute merely changed the 
mode of procédure- — the method of enforcing the right — and did not 
affect the right itself, it applied to causes of action which accrued 
before its enactment as well as to those accruing thereaf ter. Wood v. 
Westborough, 140 Mass. 403, 5 N. E. 613; Lewis' Sutherland, Stat. 
Const. § 674. An examination of the two statutes discloses that the 
supplemental act in no wise affected the liabiHty of the défendant and 
that it changed neither the persons for whose benefit recovery might 
be had in this suit nor their respective interests in such recovery. The 
amount recovered does not go into the personal estate of the deceased, 
to be applied to the payment of his debts, but is for the exclusive 
benefit of the widow and next of kin. The administrator upon the 
record, whoever he is, is therefore merely a formai party for the main- 
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tenance of the action. Pisano v. Shanley Co., 66 N. J. Law, 1, 48 
Atl. 618. The supplemental act, in substituting one person for an- 
other as the formai party to prosecute the action, consequently did 
not affect rights theretofore existing, but only the manner or method 
of their enforcement. We therefore tliink that the supplemental act 
applied to this case, and made it necessary that the suit be brought by 
an administrator ad prosequendum. 

[3] Is the plaintiff such an administrator? The sections of the 
New York Code of Civil Procédure under which the letters of ad- 
ministration were granted to tlie plaintiff are: 

"2559. Letters may be graiited limiting and restricting the powers and 
rights of the holders thereof as follows: 

"To an exécuter or administrator where a right of action exists." 
"2592. Where a riglit of action is granted to an executor or administrator 
by spécial provision of hiw, * * * and it appears to be impracticable to 
give a bond * * * tlie surrogate may dispense with a bond, * * * 
and issue letters which as to such cause of action shall be limlted to the 
prosecutiou thereof, and restraining the executor or administrator from com- 
promise of the action or the enforcement of any .iudgment recovered therein 
until the furthei^ order of the surrogate niade upon fillng satisfactory se- 
curity." 

The purpose of the appointment in New York of an administrator 
with limited letters is the same as the purpose of the appointment of 
an administrator ad prosequendum in New Jersey. The powers of 
each are substantially, if not entirely, the same. The only différence 
suggested by counsel is in the power to agrée upon a settlement of a 
claim. But in view of the provisions of section 2720 of the New York 
Code of Civil Procédure we do not find a différence even hère, and 
we must conclude that the plaintiff is an administrator ad prose- 
quendum. 

[4] The plaintiff in error contends, however, that only an admin- 
istrator ad prosequendum appointed in the state of New Jersey may 
bring this suit, and that the New York statute. providing for Hmited 
letters, "where a right of action is granted to an executor or admin- 
istrator by spécial provision of law" necessarily refers to a spécial 
provision of New York law. We think neither of thèse contentions 
can be sustained in view of Dennick v. Railroad Co., 103 U. S. 11, 26 
L,. Ed. 439. In that case the plaintiff, a New York administrator, 
brought suit in the state of New York to recover damages for the 
death of her husband resulting from an injury in New Jersey. The 
objection now raised as to an administrator ad prosequendum was 
there interposed as to the gênerai administrator, viz. that, conceding 
the statute of the state of New Jersey established the liability of the 
défendant and gave a remedy, "the right of action is limited to a 
Personal représentative appointed in that state and amenable to its 
jurisdiction." The Suprême Court overruled that contention, and we 
think its reasoning as to a gênerai administrator equally applicable to 
an administrator ad prosequendum. The Suprême Court likewise 
held that the liability for wrongful death, arising under the New Jer- 
sey statute, could be enforced and the right of action pursued by 
the New York administrator in any court of New York having juris- 
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diction of such matters and obtaining jurisdiction of tlie parties. We 
therefore see no reason why such right of action is not within both the 
letter and spirit of the New York statute providing for Hmited letters 
of administration, "where a right of action is granted to an executor 
or administrator by spécial provision of law." To construe the stat- 
ute as applying only where a right of action is granted to an executor 
or administrator by spécial provision of New York law would require 
us to interpolate into the statute something that is not there and which 
would be unduly restrictive of its purpose. 

[5] But could this plaintiff, as administratrix appointed in New 
York, prosecute this action in New Jersey? It is true that letters of 
administration bave no extraterritorial force. Story's Conflict of 
Laws, p. 425. But the authority of the plaintif! to prosecute this ac- 
tion in New Jersey is not dépendent on extraterritorial force of the 
New York statute. Such authority, if any, must be found in the 
laws of New Jersey, and a statute of that state expressly provides : 

"Any executor or administrator by virtue of letters obtained In another 
State may prosecute any action * * ♦ in any court of tliis state as if 
his letters had been granted in tlils state." P. L. 1896, p. 173; 2 O. S. of 
N. J. 2265. 

It appearing from the foregoing considérations that the plaintifï 
bas title to this cause of action, and that, though a foreign adminis- 
tratrix, she was authorized to prosecute it in the state of New Jersey, 
we find there was no error in permitting her to maintain this suit. 

The judgment below is afïirmed. 



SOANDTNAVIA BELTING CO. v. ASBESTOS & RUBBER WORKS OF 

AMERICA, Inc. * 

(Circuit Court of Appeals, Second Circuit. March 3, 1919.) 

No. 49. 

1. Tradb-Maiîks and Trade-Naioîs <S=97 — Nature — Right to Injunction. 

The right to a trade-mark is a property right entitled to the same pro- 
tection as any other property right, and equity can restrain the use of 
such trade-mark by another under its power to protect property from 
irréparable damage. 

2. Teade-Makks and Teade-Names <S=>1, 3(2,4), 7 — "Tkade-Mabk" — De- 

scriptive WORDS. 

A Word merely descriptive of an article or the current name of an 
article, or of a gênerai character of a business, cannot be used as a 
"trade-mark," which is a mark or symbol used by one who manufactures 
or sells goods to distlnguish them from sdmilar goods manufactured or 
sold by another. 

[Ed. Note. — For other définitions, see Worda and Phrases, First and 
Second Séries, Trade-Mark.] 

3. Trade-Marks and Trade-Names iS=9 — Geogeaphical Names. 

A geographical name which does not indicate the origin or ownership ot 
the goods and can be truthfuUy used by any other manufacturer or trader 
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of the same locallty cànnot be a coramon-law tracle-mark, unless there Is 
no other who can truthfully use tlie name, or miless from the uame, as 
applied to tlie article, it is maiiifest tliat it is used in a purely arbltrary 
sensé. 

4. Trade-Marks and ïrade-Names ©=67 — Uxfaib Compétition — Use of Ge- 

OGBAPHiCAi, Name. 

Wliere a geograptilcal name orlglnally used to indicate place of origln 
bas acquired a secondary signiflcance, indicating the name of the maiiu- 
facturer or seller, and the excellence of the thing inade or sold, it does 
not thereby become a common-law trade-mark, but its unfalr use by 
others to deeeive the public as to the origln or ownership of goods may 
be restrained as unfair compétition. 

5. Trade-Marks akd Trade-Names <S==>0 — Geographical Names — Descrip- 

tive Meaning. 

Tlie Word "Scandinavia" applied to the belting of a particular manu- 
facturer Is a descriptive geographical name, wliich cannot be a common- 
law trade-mark, though the beltiug is inade in England ; slnce it does 
not appear from the name itself that it is not the désignation of the 
place of manufacture. 

6. Traue-Marks and Trade-Names <ê=>45 — Registration — Effect. 

The registration of a trade-mark tmder Act Feb. 20, 1905 (Comp. St. §§ 
9485-9511, 9513-9516), does; not validate a trade-mark not previously 
valid, unless the trade-mark eomes within the provision for the registra- 
tion of any trade-mark exclusivcly used for teu years. 

7. Trade-Mabks and Tbade-Names <g=>21 — L'se in Foreiqn Cotjntby. 

The use of a word as a trade-mark for a particular kind of belting 
manufactured in a foreign country does not preclude the courts of this 
country from protectlng the trade-mark in so far as the goods to which 
it applied were sold hère. 

8. TEADE-MAEKS and TeADE-NAMES <@=43 — RBaiSTEATION— "Ownee." 

A corporation, to whom a foreign manufacturer had agreed to sell its 
products exclusively in thls country and to give exclusive use of its trade- 
mark for a period longer than the period of registration, is an "owner" of 
the trade-mark entitled to register it under Act Feb. 20, 1905 (Comp. 
St. §(§ 9485-9511, 9513-9516), the word "owner" in statutes belng glven a 
varied signiticance aceordiug to the context, and, even If the corporation 
Is an agent of the manufacturer, it is an agent with an interest and a 
spécial owner entitled to the benefit of the act. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Owner.] 

9. Statutes <S=>184 — Construction— Purpose. 

Statutes are to be given a rational aud sensible construction. In vlew of 
the object sought to be obtalned and the evil to be remedied. 

10. Trade-Marics AND Trade-Names <S=»43 — Registration — Geographical 
Names— Exclusive Use. 

One who had exclusively used the word "Scandinavia" as his trade- 
mark for beltinç sinee 1892 is entitled, under the provision of the act of 
ï'ebruary 20, 1905 (.Comp. St. §§ 9485-9511, 9513-9516), that nothing lu 
the act should prevent the registration of a mark used exclusively as a 
trade-mark for more tlian 10 years preceding the act, to register it as a 
trade-mark ; though it is a geographical word which could not be a 
trade-mark at commou law. 

11. Teadb-Maeks and Trade-Names <S=385(1) — Unfair Compétition — Dé- 
fenses — Attempt to Register. 

An attempt to register a trade-mark by one who was not the owner Is 
not a fraud which bars the user's remedy for unfalr compétition, where 
ne acted on a mistaken view of the law houestly entertained. 
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12. Teade-Mabks and Trade-Names ig=85(l) — TJnfaib Compétition — De- 
iï;nses — Feaud of Plaintiit. 

The use of the word "Scandinavla" as a trade-mark for beltlng manu- 
factured in Englaiid by tlie successors of one who had previously worked 
in Sweden is not a fraud, which prevents the owners of the trade-marlî 
from seeking relief in equity ; there being no évidence of intention to 
deceive or of déception as to the place of manufacture. 

13. Trade-Marks and Trade-Names <©=»11 — Extinguishment — Use witii 
Patented Article. 

The use of the word "Scandinavia" as a trade-mark of a patented 
belting does not give the public the right to use the trade-mark after the 
expiration of the patent, in tlie absence of évidence that the manufactur- 
er had express! y or impliedly consented that such word should become 
the descriptive generic name of the article patented. 

14. Tkadb-Makks and Teade-Names ®=345 — Kegistration — Name of Pat- 
ented Article. 

The failure of the public to use the trade-mark of a patented article 
after the expiration of the patent, until after the trade-mark had been 
regîstered under the 10-year clause of the act of February 20, 1905 (Comp. 
St. §i§ 9485-9.511, 951.S-9516), prevents the use of such trade-mark there- 
after by any one but the owner. 

15. Tkade-Mabks and Trade-Names <&=>70(3)— Unfair Compétition — Imita- 
tion OF Trade-Mark. 

Where it was shown that the tenn "Scandinavia" applied to belting 
was uuderstood to mean plaintifC's product, in vphich it had built up a 
large business, and that défendant, in response to requests for such belt- 
ing, had put out a product similar in appearauce and designated as "Scan- 
dinavian belting," complainant was eutltled to an injunction to restrain 
unfair compétition. 

16. Trade-Mabks and Trade-Names <s=>66 — Infringement op Trade-Mark 
— Losi4 to Plaintiff. 

The owner of a registered trade-mark ean restrain its use by another, 
though no loss of sailes is shown and there may be no fraud between 
tlie original seller and buyer of the infringing article. 

17. Teade-Mahks and Trade-Names <g=»Ci9, 93(1) — TJnfair Compktition^ — 
Proof of Fraud. 

Actual fraud niust be shown in a suit to restrain unfair compétition, 
but the simulation of wcll-known and dlstinctive features of complainant's 
goods may be so close that the court can assume an intent to defraud. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suit by the Scandinavia Belting Company against the Asbestos & 
Rubber Works of America, Incorporated, for an injunction to restrain 
the use of a tfade-mark and unfair compétition. From a decree de- 
nying complainant's right to a trade-mark, but granting injunction on 
the ground of unfair compétition, both complainant and défendant ap- 
peal. So much of the decree as dismissed the cause of action as to 
the trade-mark reversed, with directions to sustain the trade-mark, and 
decree, as modified, affirmed. 

This cause cornes hère on appeal from the United States District Court for 
the Southern District of New York. 

The plaintifC is a corporation organized and existing under the laws of the 
State of Maine and has its principal place of business in the borough of Man- 
hattan in the city of New York. It is engaged in the business of selling 
throughout the United States woven textile belting known in the trade as 
"Solid Woven Belting." The laigest pajt of the plaintiff's goods are sold by it 

iÊ=»For otlier cases see same topic & KBY-NUMBER in ail Key-Numbered Digcsts & Indexes 
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imcler tlie tradp-niark "Scandinavia," of wlilch trade-mark it claims the own- 
ersliip within the United States. The belting which the plaintifï sells is 
mauufactured for it iii Englaud by the Scandinavia Belting, Limited, a British 
corporation. 

The plaintiff's trade-mark is registered in the plaintiff's name in the Patent 
Office of the United States under tlie act of Congress of February 20, 1905. 

It is alleged that beeause of the great use by tlie public of the plaintiff's 
belting, and beeause of tlie information the plalntiff has conveyed to the pub- 
lic fegardiug its belting and trade-mark, the trade-mark "Scandinavia" has 
come to mean the particular belting manufactured for and sold by the plaln- 
tiff. 

The défendant is a corporation organized and existing under the lavvs of 
the State of New Yorlt and lias its principal place of business in the borough 
of Manhattan in the clty of New York. It is eugaged in the manufacture of 
belting and manufactures a brake band llning for automobiles. It is using 
the words "Scandinavlan Woven Llning," "Ford Scandinavian Woven Lining," 
and "Ford Scandinavian Brake Lining" to designate its brake llnings. 

Tlie plaintifC allèges that defendant's goods are a cheap imitation of the 
plaintiff's, and that, closely resembling them in outward appearance, they are 
of a greatly Inferlor quality, and are sold at a less price than the plaintiff's 
goods. 

The plaintiff allèges that défendant fraudulentiy adopted the word "Scan- 
dinavian" for tlie purpose of Inducing the public to purchase defendant's belt- 
ing in the belief that it is the belting of the plaintiff, the belting of both being 
sold and used for the same purpose ; and that défendant willfuUy adopted 
such name for the purpose of defraudlng the public and the plalntiff, selecting 
sueh name beeause the name itself would mislead and deceive the public into 
purchasing and using defendant's belting under the mistaken belief that the 
same was the product of the plaintiff, and for the purpose of thereby depriv- 
Ing plaintiff of its lawful rights under its trade-mark, and in infrlngement of 
plaintiff's rights, both at common lavv and under its registered trade-mark; 
and that the said acts of défendant tend to deceive and hâve aetually de- 
ceived the public and led it to belleve that the belting so sold by the défend- 
ant under the name Scandinavia or Scandinavian is that origlnating with the 
plalntiff. 

The plaintiff asks for an accounting of the profits and for damages and for 
an injunction. 

The decree dismissed the cause of action as to the registered trade-mark 
holding the registratlon invalid ; and it dismissed the cause of action as to 
the common-law trade-mark on the ground that the word "Scandinavia" is 
a geographical word and therefore cannot be acquired as a common-law trade- 
mark. The decree, however, sustained the cause of action as to unfair com- 
pétition, and it directed that a perpétuai injunction Issue directing the de- 
fendant to desist: 

"(a) From nianufacturing, bllllng, cataloguing, selllng, offerlng for sale or 
advertislng belting or brake llning, not of plaintiff's manufacture, under tlie 
naines or désignations 'Scandinavian Woven Llning,' 'Ford Scandinavian 
Woven Lining,' 'Ford Scandinavian Brake Lining,' 'Scandinavian Weave,' 
'Scandinavian Woven Type,' 'Scandinavian' and the abbreviated forni of 
tlie word 'Scandinavian,' to wlt, 'Scand,' or under any of such names or 
désignations, or under any word or words of like import, and from using or 
causing to be used orally or in written or printed matter or in any bills or 
correspondence such names or désignations, or any of them, for belting or 
brake lining, not of plaintiff's manufacture, and from causing confusion in 
the trade by any false use or imitation of plaintiff's trade-name 'Scandinavia,' 
calculated to mislead or deceive. And 

"(b) from manufacturiug, bllling, cataloguing, putting up, soUing, offerlng 
for sale, disposing of or advertislng cartons or paclcages containlng brake lin- 
ing or belting and bearlng the name 'Scandinavia' or 'Scandinavian,' or any 
imitation thereof, or word of like Import, and particularly cartons like the 
carton identified as plaintiff's Exhibit No. 14, carton containlng brake lining 
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of défendant s»ld iinder the name 'Scandinavian Woven Type,' and from dls- 
posing of aH cartoons like plainlifPs Exhibit No. 14." 

The décrue also dlrected that plaintifC recover any and ail profits accruing 
from defeiidant's violation of plaintiiï's équitable rights and referred tlie 
same to a inaster to state an account of the damages and profits. 

Both parties hâve appealed to tins court. 

William A. Redding and Nicholas M. Goodlett, both of New York 
City, for plaintiff. 

Muiin, Anderson & Munn, of New York City (T. Hart Anderson, 
of New York City, of counsel), for défendant. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). This 
suit is brought in an attempt to secure to the plaintifif the exclusive 
use of the name "Scandinavia" as applied to belting. The plaintiff 
claims that it has a trade-mark in that name, both by virtue of the 
common law and by the registration of the name under the act of 
Congress providing for the registration of trade-marks. 

[1] It has been said frequently that the doctrine of exclusive prop- 
erty in trade-marks has prevailed from the time of the Year Books. 
But an examination of the record hardly justifies the statement, in the 
opinion of Mr. Upton, who nevertheless déclares that — 

"Property in trade-marks, exclusive and absolute, has existed and been 
recognized as a légal possession, which may be bought and sold and trans- 
mitted, from the earliest days of our recorded jurisprudence." Upton on 
Trade-Jlarks, p. 10. 

However early property in trade-marks may hâve been recognized, 
it is only in comparatively récent times that courts of equity hâve in- 
terfered by injunction for its protection. For in Blanchard v. Hill, 
2 Atkyns, 484, in 1742, an application was made to Lord Chancellor 
Hardwicke for an injunction to restrain the défendant from making 
use of the Great Mogul as a trade-mark upon cards. The Lord Chan- 
cellor declared : 

"There is no foundation for thls court to grant such an injunction. Every 
partlcular trader has some particular mark or stamp; but I do not know any 
instance of granting an Injunction hère, to restrain one trader from using tlie 
.same trade-mark wlth another ; and I think it would be of mischievous con- 
séquence to do it." 

But it is now and for many years has been well-established doc- 
trine that the exclusive property of a proprietor of a trade-mark by 
virtue of the manufacture or ofïering for sale of his goods is entitled 
to the protection which the highest powers of the courts can afïord. 
And the power of the court in such cases is exercised, not only to do 
individual justice, but to safeguard the interests of the public by pre- 
venting one's passing ofï his goods as the goods of another. The right 
of property in trade-marks has corne to be recognized as of immense 
and incalculable value. Trade-marks, it has been truthfully said, are 
the only means by which the manufacturer and the merchant are en- 
abled to inspire and retain public confidence in the quality and integ- 
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rity of things made and sold, and the only means by which the pub- 
lic is protected against the frauds and impositions of the crafty and 
designing who are always alert to appropriate to themselves the fruits 
of the réputation of others. 

The jurisdiction of an equity court to restrain by injunction the 
passing oiï by A. of his own goods as being the goods of B. is in aid 
of the légal right and is founded on the equity of protecting property 
from irréparable damage. In such a case, the court acts on the same 
principles upon which it interfères in other cases in protecting légal 
rights to property. Kerr on Injunctions, p. 357. 

The court below bas held that the plaintifï is entitled to an injunc- 
tion, but that it is entitled to it on the ground of unfair compétition, 
and not because it bas a trade-mark which bas been infringed. 

[2] The law recognizes the right of every one who manufactures or 
sells goods to affix to them a mark or symbol which may distinguish 
them from similar goods manufactured or sold by another. The mark 
or symbol so used is known as a "trade-mark." While any name, sym- 
bol or emblem may in gênerai be a trade-mark, yet the law does not 
allow a word to be so used which is merely descriptive of an article, 
or which is the current name of an article, or which merely dénotes 
the gênerai character of a business. And one of the questions raised 
in the case now under considération is whether the word "Scandi- 
navia" used by the plaintifï as a trade-mark is one which can be so 
employed. 

[3] In 38 Cyc. 722, it is said that— 

"GeograiJliieal terins and words iu commoii use to deslgnate a loeallty, a 
country, or a section of a couutry oannot be monopollzed as trade-marks. In 
siome cases geographical names hâve been protected nomlnally upon the 
ground of trade-mark, but thèse cases must be supported, If at ail, upon 
the ground of unfair compétition." 

In 28 Am. & Eng. Encyc. of Law, 377, the rule is stated as follows : 

"It is well settled that a geographical tenu, by which is meant a term de- 
notlng locality, cannot be exclusively appropriated as a trade-mark or trade- 
name, because such a term is generic or descriptive, and any one who "can do 
so truthfully is entitled to use it. Geographical terms may, however, by long 
and exclusive user acquire a secondary significanee as denoting the goods or 
business of the particular trader who has so used them, and under such cir- 
cumstances a subséquent trader will not be permitted to use such terms In a 
manner that will be likely to deceive the publie, and pass off his goods or 
business as being the goods or business of his rival, for this would constitute 
unfair compétition." 

In Browne on Trade-Marks the law is thus stated : 

"Sec. 182. Geographical ;\'a?fte«.— ^Instances are not rare where thèse hâve 
been sustained as technical trade-marks. But in every case of the adoption 
of the name of a country, nation, région, or place, such name has been used in 
an arbitrary sensé, and not adjeetlvely ; exeept where the owner of the mark 
was also sole possessior of the place of origin, or had the monopoly of the 
vendible product, as for example, of a minerai spring, or an established place 
of manufacture. Under circumstanees of an exclusive right of sale, such a 
name cannot be sald to be merely geographical. To be snich, ail or many others 
than the clalmant, should hâve a right equal to his own to apply a trade- 
mark." 
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The House of Lords in 1872 decided the well-known case of Wother- 
spoon V. Currie, L. R. 5 H. L. Eng. & Ir. App. Cases, 508. In that 
case a bill had been filed to enjoin the respondent from using the geo- 
graphical name "Glenfield" in connection with the manufacture of 
starch. The complainants had formerly carried on the business of 
starch makers at Glenfield which was a small place, net even a hamlet, 
in the neighborhood of Paisley in Scotland. The starch they manufac- 
tured was commonly known as "Glenfield Starch." The business was, 
after some years, removed to a larger place called "Maxwelltown," 
which was also near Paisley, and the starch there manufactured contin- 
ued to be sold as "Glenfield Starch," The respondent had for many 
years lived at Glenfield, but had carried on his business of manufactur- 
ing starch in his works at Paisley. Some time after the complainant's 
removal of his business from Glenfield to Maxwelltown, the respondent 
began making starch in Glenfield, calling his product "Glenfield Starch," 
and selling it under that name in Scotland and in England. The re-. 
spondent's label stated that it was manufactured by "Currie & Co.," and 
the complainant's label stated that its starch was manufactured by 
"Robert Wotherspoon & Co." The suit was brought on the theory 
that the geographical name "Glenfield" had become the trade-mark 
of the complainant's business, and that, although the complainant had 
ceased to manufacture his product in Glenfield, he was entitled to re- 
strain the respondent from using the same trade-mark, although the 
respondent actually made his starch in Glenfield. The House of Lords, 
reversing the court below, granted the injunction and restrained the 
respondent from using the word "Glenfield" in or upon any labels af- 
fixed to his packets of starch, and from in any other way represent- 
ing the starch manufactured by or for him to be "Glenfield Starch." 
It is not suggested in any of the opinions delivered in the House of 
Lords that a trade-mark could not be had in a geographical name. 
Lord Chelmsford in the course of his opinion puts the question involv- 
ed in this way : 

"Has the respondent then been proved to hâve infringed the appellant's 
trade-œaik within the established priuciple?" 

And Lord Westbury in his opinion states that the word "Glenfield" 
had acquired a secondary meaning and had become "the trade dénom- 
ination" of the starch made by the appellant, and he déclares that the 
case comes within the principle that a party should be prevented from 
fraudulently availing himself of the trade-mark of another which has 
already obtained currency and value in the market. Notwithstanding 
what two of the Lords said as to the validity of the trade-mark, it 
does not certainly appear whether the décision went upon the ground 
that there was a valid trade-mark which had been infringed or upon 
that of unfair compétition. That the plaintifï was entitled to the in- 
junction upon the latter ground can be readily perceived. But one can- 
not help wondering whether ail the Lords agreed that the trade-mark 
was valid. Then nearly 20 years later the House of Lords had be- 
fore it Montgomery v. Thompson (1891) A. C. 217. Thompson and 
his predecessors had bottled aie, at a town in England called Stone, 
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for 100 years or more. This aie had become known as "Stone Aie." 
During the above period the brewery of Thompson had been the only 
one in town. In 1890 Montgomery, who had been a publican at Liv- 
erpool, removed to Stone and set up "Montgomery's Stone Brewery." 
He claimed he had a légal right to use the name "Stone Brewery" so 
long as he used it in combination with other words which sufficiently 
distinguished his manufacture from that of Thompson. The court 
below had issued an injunction restraining him from carrying on his 
business of a brewer at Stone either under the name "Stone Brewery," 
or under that of "Montgomery's Stone Brewery," or under any other 
title so as to represent that the Montgomery Brewery was the brew- 
ery of Thompson, and from selling or causing to be sold any aie or 
béer not of Thompson's manufacture under the term "Stone Aies" or 
"Stone Aie," or in any way so as to induce the belief that such aie 
or béer was of Thompson's manufacture. The House of Lords affirm- 
ed the injunction. L,ord Herschell in his opinion said: 

"It appeai's to me idle to ai-gue in opposition to tlie injunction tliat it is 
against the publie interest to permit a monopoly of the use of the name of a 
town for tratle purposes, when the only eft'ect of allowing its use by the per- 
son and for the purpose sought to be restrained would be to deceive the 
public." 

In Wotherspoon v. Currie the trade-mark was not actually copied, 
and while, as the quotations above made show, there are in the opin- 
ions rendered by two of the Lords expressions which seem to indi- 
cate that in their opinion the trade-mark was not invalid, the case was 
really decided on the ground that the respondent was acting with the 
fraudulent design of passing off his own goods as those of the com- 
plainant's. And Thompson v. Montgomery does not assert an exclu- 
sive right to the use of the word "Stone Aie" as against the world, but 
as against the défendant who was shown to be engaged in f raudulent- 
ly using the words for the purpose of passing off his goods as the goods 
of the plaintiff, as most clearly appears in the opinion of Lindley, L. 
J., in the Court of Appeal, 41 Ch. Div. 35, 50. 

We corne now to consider the cases in the Suprême Court of the 
United States. In Canal Co. v. Clark, 13 Wall. 311, 20 L. Ed. 581 
(1871), the complainantsclaimed an exclusive right to the use of the 
words "Lackawanna Coal" as a trade-mark for the coal mined by them, 
and their bill alleged that they had appropriated the word "Lacka- 
wanna" as a trade-mark for their coal before any one else had ap- 
phed it as a trade-mark for any kind of coal. In affirming the court 
below which had refused the injunction, the court said: 

"And it is obvions that the same reasons which forbid the exclusive appro- 
priation of generie names or of those niérely desca-iptive of the article manu- 
factured and which can be employed with truth by other manufacturers, apiily 
with equal force to the .'ippropriatlon of geographical names, designating dis- 
tricts of country. ïlieir nature is such that they cannot point to the orlgin 
(Personal origin) or owuership of the articles of trade to which they may be 
applled. They point only at the place of pi-oduc>tion, not to the producer, and 
could they be appropriated exclusively, the appropriation would resuit lu 
niischievous mouopolies." 13 Wall. 324, 20 L. Ed. 581. 
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In Columbia Mill Co. v. Alcorn, 150 U. S. 460, 14 Sup. Ct. 151, 37 
L. Ed. 1144 (1893), the complainant, a manufacturer of flour at Min- 
neapolis, sought to restrain the défendants from using the word "Co- 
lumbia" in a brand placed on flour sold by them. The court below 
had dismissed the bill. The Suprême Court in an opinion in which it 
stated that the gênerai principles of law applicable to trade-mârks, and 
the conditions under which a party may establish an exclusive right to 
the use of a name or symbol were well settled by its décisions, then 
went on to say that thèse décisions establish the following gênerai prop- 
ositions : 

.> * * * (4) Such trade-mark cannct consist of words in common use as 
designating locallty, section, or région çf country." 

In Elgin National Watch Co. v. Illinois Watch Case Co., 179 U. S. 
665, 21 Sup. Ct. 270, 45 h. Ed. 365 (1901), the Suprême Court had 
before it the question whether the plaintif! had a trade-mark in the geo- 
graphical name "Elgin" which it had registered under the act of Con- 
gress of 1892. The court held: 

"That tlie gênerai rulo applied, and that this geograpliical name could not 
be eniployed as a trade-mark and its exclusive use vested in appellant, and that 
it was not properly entitled to be registered as such." 

In French Republic v. Saratoga Vichy Co., 191 U. S. 427, 24 Sud. 
Ct. 145, 48 L. Ed. 247 (1903), the plaintif! claimed a trade-mark in 
the geographical name "Vichy," which was the name of a commune 
of France whose springs for several hundred years had been famous 
for their médicinal cjualities. The trial court had dismissed the bill 
upon the ground that the plaintiff had no exclusive right to the use of 
the word "Vichy" and that défendant had never been guilty of an 
attempt to palm ofif its waters as the imported article (C. C.) 99 Fed. 
733. The case was brought to this court, where it was reversed and 
an injunction was ordered in an opinion which will be subsequently 
considered. 107 Fed. 459, 46 C. C. A. 418, 65 L. R. A. 830. The Su- 
prême Court did not agrée that a case had been made out justifying 
the issuance of an injunction, as the use of the word "Vichy" on de- 
fendant's label was so différent in style, language, and form from that 
of the complainant that it would not deceive the public, and there had 
been acquiescence for a period of nearly thirty years. Mr. Justice 
Brown writing for the court said : 

"1. As the waters of A'ichy had been known for centuries under tliat name, 
there is reason for saying the plaiutiffs had in 1872 acquired an exclusive riglit 
to the use of the word 'Vichy' as against every one whose waters were not 
drawn from the springs of, Vichy, or at least, as observed by a French court, 
'from the same hydrographical région wliich may be calîed generally the 
basin of Vichy.' 

"True the name is geographical ; but geographical names often acqulre a 
seeondary signiflcation indicative not oiily of the place of manufacture or 
production, but of the name of the manufacturer or producer and the excel- 
lence of the thing manufactured or prodiice<l, which enables the owner to 
assert an exclusive right to such name as against every one not doing business 
within the same geographical limits; and even as against them, if the name 
257 F.— CO 
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be used fraudulently for tlie purpose of mlsleading buyers as to the actual 
origin of the thing produced, or o£ palming off th.e productions of one person 
as tliose of another." 

We do not understand that the court in the above case decided that 
a trade-mark exclusive as to some but not as to ail is a technical trade- 
mark valid at common law. What the court said is entirely consistent 
with the theory that the owner of the mark might be protected under 
the law of unfair compétition. 

■In Baglin v. Cusenier Co., 221 U. S. 580, 31 Sup. Ct. 669, 55 L. 
Ed. 863 (1911), the court had before it the validity of the word "Char- 
treuse" as a trade-mark. For several hundred years the Order of 
Carthusian Monks had occupied the Monastery of the Grande Char- 
treuse near Voiron in France. They there made by a secret process 
the liqueur which in time became known throughout the world as "Char- 
treuse." They first manufactured it in the monastery, and later at a 
place near by called "Fourvoirie." Thèse monks having been forcibly 
expelled from France set up their factory at a place in Spain where 
they continued to manufacture the liqueur according to their secret 
process, and continued its sale on the market as "Chartreuse." The 
French undertook to produce at Fourvoirie a liqueur resembling as 
nearly as they could make it the "Chartreuse" of the monks, and they 
placed their product on the market under the old name. A suit was 
brought in the Southern district of New York to restrain the use of 
the name by injunction. The Circuit Jtidge held that the word "Char- 
treuse" was a valid trade-mark and was infringed and awarded an in- 
junction. 156 Fed. 1019. On appeal to this court (164 Fed. 25, 90 
C. C. A. 499) Judge Coxe writing for this court said : 

"Its ['Chartreuse'] primary meaning was undoubtedly geographical, but It 
acquired afterwards a secondary meaning, so that a purchaser prior to 1901 
ordering a case of 'Chartreuse' would expect to receive liqueur made by 
monlis at the French monastery." 

We sustained the right to the injunction. In the Suprême Court it 
was insisted that the judgment was erroneous in holding that the word 
"Chartreuse" constituted a valid trade-mark. It was argued that "Char- 
treuse" is a régional name ; that the characteristic qualities of the Hq- 
ueur were due to certain local advantages by reason of the herbs found 
and cultivated within the district described ; that even as used in con- 
nection with the monks' liqueur it was still a description of place ; and 
hence that, at most, so far as this word is concerned, the question could 
be one only of unfair compétition. In an opinion written by Mr. Jus- 
tice Hughes it was declared that the validity of the argument could not 
he admitted. He said : 

"It is not necessary for us to détermine tha origin of the name of the order 
and its chief monastery. If it be assumed that the monks took their name 
from the région in France in whlch they settled in the eleventh century, it 
still remains true that it became peculiarly their désignation. And the word 
'Chartreuse' as applied to the liqueur which for générations they made and 
sold cannot be regarded in a proper sensé as a geographical name. It had. 
exclusive référence to the fact that It was the liqueur made by the Carthusian 
Monks at their monastery. So far as it embraced the notion of place, the 
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description was not of a district, but of the monastery o£ the order — the abode 
of the monks — and tlie tenn in its entirety pointed to production by tbe 
monks." 

In Hamilton-Brown Shoe Co. v. Wolf Brothers & Co., 240 U. S. 251, 
36 Sup. Ct. 269, 60 L. Ed. 629 (1916), an injunction was sought to re- 
strain infringement of an alleged trade-mark for shoes consisting of 
the words "The American Girl," by the use of the words "American 
Lady." The Circuit Court of Appeals in the Eighth Circuit held that 
the term "The American Girl" used to designate women's shoes was 
a geographical and descriptive, rather than an arbitrary and fanciful 
name, and was not the subject of a vaHd trade-mark. But it ordered 
an injunction to issue on the ground of unfair compétition. 165 Fed. 
413, 91 C. C. A. 363. The Suprême Court declared that it did not re- 
gard the words "The American Girl" as used by the complainant in 
connection with the manufacture of shoes as being a geographical or 
descriptive term. "It does not signify," said the court, "that the shoes 
are manufactured in America, or intended to be sold or used in Amer- 
ica, nor does it indicate the quality or characteristics of the shoes. In- 
deed, it does not, in its primary signification, indicate shoes at ail. It 
is a fanciful désignation, arbitrarily selected by complainant's prede- 
cessors to designate shoes of their manufacture." It held that the 
trade-mark was good and infringed, and that the injunction should 
issue on that ground and not on the ground of unfair compétition. The 
Chief Justice and Mr. Justice Van Devanter dissented on the ground 
that the term was geographical and descriptive and not subject to ex- 
clusive appropriation as a trade-mark. 

We shall not attempt an examination of ail the cases decided in which 
the validity of geographical terms used as trade-marks bave been con- 
sidered, but shall refer to some of them. 

In Coffman v. Castner, 87 Fed. 457, 31 C. C. A. 55, the Circuit Court 
of Appeals in the Fourth Circuit said : 

"A geographical name cannot be nppropriated to tlie exclusive u.çe of an.y 
person or company as a trade-mark." 

In Genesee Sait Co. v. Burnap, 73 Fed. 818, 20 C, C. A. 27, the Cir- 
cuit Court of Appeals in the Sixth Circuit said : 

"Tlie name 'Genesee,' when used in connection with complainant's sait, ob- 
viously refers to the place of its production. The complainant could, there- 
fore, assert no trade-mark projjerty in it." 

In Illinois Watch-Case Co. v. Elgin National Watch Co., 94 Fed. 
667, 35 C. C. A. 237, the Circuit Court of Appeals for the Seventh 
Circuit said: 

"It is not now a question that no one can acquire an exclusive right to the 
use of geographical names as trade-marks." 

In Allen B. Wrisley Co. v. lowa Soap Co., 122 Fed. 796, 59 C. C. 
A. 54, the Circuit Court of Appeals for the Eighth Circuit declared 
that — 

"Geographical terms and words in common use to designate a locallty, a 
country, or a section of a couutry, cannot be monopolized as trade-marks." 
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And the same court had previously made the same statement in 
Shaver v. Heller & Merz Co., 108 Fed. 821, 831, 48 C. C. A. 48, 65 
L. R. A. 878. 

In La Republique Française v. Saratoga Vichy Springs Co., 107 Fed. 
459, 46 C. C. A. 418, 65 L. R. A. 830 (1901), this court said: 

"It is true tliat a niere geographical name, without attending facts wliich 
hâve causée! the name to become siguifleant of a particular inauufnctui'c and 
to identify the manufacture as the product of a particular person. is uot the 
subject of a trade-marli." 

The court then continued: 

"Tlie distinction, liowever, between mère names of a locality and the secon- 
dary signification of names which Identify an article with its manufacturer or 
producer, and which tell the publie that an article so produced is of singular 
excellence, with the resuit that the use of the namo by a nonresldent producer 
is unfair to the competitor and fraudulent to the publie, lias been long 
recognized." 

In other words, if a geographical terni acquires a secondary mean- 
ing, there may be a remedy under the doctrine of unfair compétition. 

In Siegert v. Gandolfi, 149 Fed. 100, 79 C. C. A. 142, this court held 
that the complainants could not obtain a monopoly in the use of a geo- 
graphical Word as a trade-mark. An injunction was issued, but it went 
on the ground of unfair compétition. 

In Wertheimer v. Batcheller Importing Co., 185 Fed. 850 (1911), 
Judge Lacombe, sitting in the Circuit Court for the Southern District 
of New York, granted a preHminary injunction preventing the défend- 
ant froni calling its product "Poudre de Riz de Java," which words 
constituted the complainant's trade-mark. The court said: 

"The phrase 'Poudre de Riz de Java' is apparently no more a statement 
that the rice used in it was grown on the Lsland of Java than the use of the 
phrase 'Eati de Cologne' Imports that the llquid perfume thus designated was 
made at Koln am Rhein." 

The phrase had acquired a secondary meaning. And the case may 
hâve been decided under the principle of unfair compétition. In Stein 
& Co. V. Liberty Carter Mfg. Co., 198 Fed. 959 (1912), the same judge, 
sitting in the District Court, granted a preHminary injunction against 
the use of the word "French" as applied to garters, and in doing so 
declared that the complainant had "shown its ownership in a valid 
trade-mark in the word 'Paris' as applied to garters." But as the cir- 
cumstances are not fuUy disclosed the exact signification of the dé- 
cision is not clearly understood. 

In 1846, Taylor v. Carpenter,.3 Story, 458, the plaintifïs were man- 
ufacturers in Leicester, England, of "Taylor's Persian Thread" and 
had established agencies in New York, Boston, and other places in 
this country, for the sale of their threads. They complained that the 
défendant imitated their names, trade-marks, and lal>els, and asked 
for an injunction. Judge Story granted the injunction, saying : 

"I hâve not the slightest doubt, in the présent case, that a perpétuai in- 
junction ought to be granted." 

Nothing was said either upon the argument or in the opinion as 
to the use of a geographical term as a trade-mark. The case appears 
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to have been one of unfair compétition, although the exact ground upon 
which it was decided is not disclosed. 

In 1844 the same parties had been before Chancellor Walworth in 
New York, and he granted an injunction, but did not discuss the ques- 
tion whether a geographical name could be used as a trade-mark. Tay- 
lor V. Carpenter, 11 Paige (N. Y.) 292, 42 Am. Dec. 114. The case 
was carried to the Court for the Correction of Errors (2 Sandf. Ch. 
604), where it was affirmed, but without discussion as to the vahdity 
of a trade-mark consisting of a geographical name. 

In Walter Baker & Co. v. Baker (C. C.) 17 Fed. 181, the words "Ger- 
man Sweet Chocolaté" were held to be a valid trade-mark and infring- 
ed by the words "Germania Sweet Chocolaté." The case was decided 
by a judge sitting in the Circuit Court for the Western District of 
Virginia. The objection was made that the word "German," the name 
of tire individual manufacturer, was also a geographical name, but the 
court disregarded the objection, saying: "It is the name of an indi- 
vidual, adopted as an arbitrary or fancy name." 

In Wolfe V. Goulard, 18 How. Prac. (N. Y.) 64, "Schiedam Schnapps" 
was held not to be a good trade-mark ; "Schiedam" being the name of 
a town in Holland, and "Schnapps" being adopted from the German 
language meaning a dram. The plaintiff used the words to designate 
the liquor which he sold. 

In Lea v. Wolf, 13 Abb. Prac. N. S. (N. Y.) 389, it was held that 
"Worcestershire Sauce," "Worcestershire" being the name of the 
place where the plaintiff had carried on the business for 30 years, was 
not a valid trade-mark, and Ingraham, D. J., said that — 

"The whole course of aiitliority on this subject is uniforni against the right 
of any party to obtain a trade-mark by such words." 

The injunction was denied. On appeal to the General Term of the 
Suprême Court the injunction was ordered, the court saying that — ■ 

"Where words, and the allocation of words, have, by long use, become 
known as designating the artlcla of a particular manufacturer, he acqulres a 
riglit to theui, as a trade-mark, which competing dealers canuot fraudulently 
invade." Abb. Prac. N. S. (N. Y.) vol. 15, p. 3. 

_ In Newman v. Alvord, 51 N. Y. 189, 10 Am. Rep. 588 (1872), the 
right of the plaintiff to use the word "Akron" as a trade-mark in con- 
nection with the production and sale of cément was before the court. 
It was held that as against the défendants the plaintiff had the right 
to the exclusive use of the word. The court thought that it was un- 
necessary to show that the plaintiff had the exclusive right to the word ; 
that it was enough if he had an exclusive right as against the défend- 
ant. The case is usually understood to have been decided on the prin- 
ciple of unfair compétition. 

In Kayser & Co. v. Italian Silk Underwear Co., 160 App. Div. 607, 
146 N. Y. Supp. 22 (1914), an injunction issued to protect the trade- 
mark "Italian" as applied to silk underwear, the court holding that 
the word had acquired a secondary meaning. Neither plaintiff' nor de- 
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fendant used any Italian silk in the manufacture of the underwear. 
The case was decided as one of unfair compétition. 

In Phénix Cheese Co. v. Kirp, 176 App. Div. 735, 164 N. Y. Supp. 
71 (1917), the court issued an injunction to protect the name "Philadel- 
phia Cream Cheese," and the défendants were restrained from using 
those words. The court thought the name had acquired a secondary 
meaning, and the injunction went on the ground of unfair compétition. 

The objection to the use of a geographical name as a trade-mark is 
twofold : 

(1) It does not indicate the origin, manufacture, or ownership of 
the goods. 

(2) There can be no exclusive right to make use of it as any other 
manufacturer or trader from the same country or section of the coun- 
try has an equal right to use it. 

Thus in the English Court of Chancery Vice Chancellor Wood de- 
clared that, if the first importer of wine from Burgundy called it "Bur- 
gundy," he could not prevent anybody else from caUing a wine pro- 
duced in Burgundy by the name of the place from which it was im- 
ported, although he had stamped "Burgundy" on his corks for 20 
years. McAndrew v. Bassett, 4 De G. J. & S., 380. This rests upon 
the principle that no person has the right to the exclusive use of a 
mark which is of such a character that others may employ it with equal 
truth. It was for that reason that the word "Lackawanna" as applied 
to coal was not a good trade-mark for any one whose coal came from 
the "Lackawanna Valley" could truthfully designate and sell his coal 
as "Lackawanna Coal." 

That there may be exceptions to the rule that a geographical word 
cannot be a valid trade-mark is conceded. If one should own the only 
coal mine situated in a place and should give his coal the name of 
that place, there is no reason why the name should not be recognized 
as a valid trade-mark. Newman v. Alvord, 51 N. Y. 189, 193, 10 Am. 
Rep. 588. Upon that principle was decided Congress & Empire Spring 
Co. v. High Rock Congress Spring Co., 45 N. Y. 291, 6 Am. Rep. 82, 
as the plaintiff owned the sole place where the water was found so 
that none other could use the trade-mark with truth. And this doc- 
trine was recently recognized in Manitou Springs Minerai Water Co. 
V. Schueler, 239 Fed. 593, 152 _C. C.A. 427 (1917). 

The courts, too, have sometimes justified a purely arbitrary use of 
a geographical name where such use could not possibly mislead or de- 
ceive any one. Thus in Fleischman v. Shuckmann, 62 How. Prac. (N. 
Y.) 92 (1881) Judge Van Vorst sitting in the Suprême Court of New 
York, Spécial Term, held that a manufacturer of bread in New York 
City had clearly a right to call it by way of distinction "Vienna Bread," 
and an injunction was ordered restraining the défendant from apply- 
ing the word "Vienna" to baked articles. The argument was advanced 
by the défendant that the plaintiff could have no exclusive right to the 
use of the name of the capital of Austria, as a trade-mark. But the 
court rejected it, saying that as a mark for bread it was purely arbi- 
trary and in no manner descriptive either of the ingrédients or quality 
of the article. No déception was practiced by its use "because the place 
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of its manufacture is given and it is known that bread cannot be im- 
ported f rom abroad for use hère." In the course of his opinion Judge 
Van Vorst said : 

"I présume that a baker in Paris or Vienna conld mnnufacture bread there 
and introduce It under the name of 'New York bread' and use It arbltrarily, 
and be proteeted under the laws of thelr country If he vvas first to apply 
'New York' in such connection." 

And where a dentist in St. Louis placed over his office the words 
■"New York Dental Rooms," the court held that he had a proprietary 
right in the title "New York," as no one would understand that the 
business was donc in the city or state bearing the name used, or that 
either of those geographical divisions was in any way connected with it. 
Sanders v. Utt, 16 Mo. App. 322. But the use of the name "Scandi- 
navia" in connection with either the manufacture or the sale of belting 
does not corne within either of thèse two exceptions. 

[4] That geographical names, primarily indicative of place, often 
acquire a secondary signification indicative of the name of the manu- 
facturer or seller, and the excellence of the thing manufactured or 
sold, and which enables the manufacturer or seller to assert an ex- 
clusive right, is familiar learning supported by a long line of décisions. 
And that the trade-mark herein involved has acquired such a secondary 
meaning cannot be disputed upon this record. But the fact that the 
geographical term has corne to bave a secondary meaning does not, in 
the opinion of the court, constitute it a valid trade-mark at comraon 
law. The writer understands the law to be that geographical names do 
not constitute a valid trade-mark at common law unless they hâve been 
selected, used, and appropriated under such spécial circumstances as 
to point distinctively to origin or ownership. In Baglin v. Cusenier 
Co., supra, the trade-mark "Chartreuse" was not merely a régional 
name, but it was peculiarly the désignation of the monks (221 U. S. 
592, 31 Sup. Ct. 669, 55 L. Ed. 863), and the term pointed to the Hqueur 
manufactured by the monks. This led the court to say that the term 
as applied to the liqueur could not be regarded in a proper sensé as 
geographical. We may observe in passing that the court in its opinion, 
written by Mr. Justice Hughes, mentions the fact that it was insisted 
at the argument that the word did not constitute a valid trade-mark 
so that at the most the question could be one only of unfair compéti- 
tion. The court did not say that such a conclusion would not follow 
from such a premise, but denied the premise. If it had denied the con- 
clusion, the claim that a geographical term becomes a valid technical 
trade-mark at common law when it acquires a secondary meaning in- 
dicating origin or ownership would hâve become the established law 
so far as the fédéral courts are concerned, but we are unable to find 
any such doctrine enunciated in any décision that court has made. In 
the absence of any such authoritative statement, the court holds that 
the geographical term "Scandinavia" is an invalid trade-mark at com- 
mon law as indicating the notion of place and not that of origin and 
ownership. And see Manitou Springs Minerai Water Co. v. Schueler, 
239 Fed. 593, 601, 152 C. C. A. 427. 
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[5] The question then arises whether we must regard "Scandinavia** 
as a geographical term or whether we are at liberty to regard it as hav- 
ing been applied in an arbitrary or fanciful sensé and on that ground 
can sustain it as a valid trade-mark. For a word in common use but 
applied in an arbitrary or fanciful sensé may be a good trade-mark. 
But in 1887 in a case in England before the Court of Appeal where 
the question was whether the name of a place, "Melrose," could be 
registered as a trade-mark, Cotton, L. J., said : 

"We were asked by the Attorney General • ♦ • to hold that no geo- 
graphical expression can corne wlthln the description In section 6<1 * • • 
as a 'fancy word or words not In common use.' In my opinion that would be 
wrong. I do not think one could say that no geographical term could possibly 
be a 'fancy word or words' as applied to a particular article." 

He declared that to be a fancy word the word must be one "which 
obviously cannot hâve référence to any description or désignation of 
where the article is made or of what character it is." And that it is 
not enough that it should be shown by évidence that it, in fact, has no 
such référence, and the incorrect or inappropriate user of a word which 
is descriptive does not make it a fancy word. "We ought not to con- 
sider" he said, "what the resuit is when that évidence is given, but 
ought to consider whether, from the name, and from the description 
of the article to which it is applied, it is obvions, that is to say, wheth- 
er any ordinary person would understand, that the name could not be 
intended to designate the place where this was produced." In re Van 
Duzer's Trade-Mark, L. R. 34 C. D., 623. We think in accordance 
with the views above expressed that we are not at liberty to regard 
the term "Scandinavia" as having been used in a fanciful sensé, even 
though it should appear from tlie évidence that the word was not adopt- 
ed to signif y the place of manufacture, or the place from which the ma- 
terials were brought, or any process of manufacture peculiar to Scau- 
dinavian countries. 

[6,7] It appears, however, that the plaintiff registered the trade- 
mark under the Act of Congress of February 20, 1905, c. 592, 33 Stat. 
724, U. S. Comp. Stat. Ann. 1916, vol. 9, p. 10645. That act does not 
prescribe what may be valid trade-marks, but simply permits the reg- 
istration of trade-marks, and such registration in no way validâtes a 
trade-mark which was not previously valid, subject to an exception in 
what is known as the "Ten Years' Clause," which will be considered 
later. The act provides that "the owner of a trade-mark used in com- 
merce with foreign nations, or among the several states, or with In- 
dian tribes," may obtain registration for such trade-mark by comply- 
ing with the requirements of the act provided such owner is domiciled 
in the United States or résides in a foreign country which affords simi- 
lar privilèges to the citizens of the United States. And before con- 
sidering the effect of this registration we may remark in passing that 
the use of the word "Scandinavia" as a trade-mark for the particular 
species of belting manufactured in England by the plaintifï's predeces- 
sors did not preclude the protection of the trade-mark in the courts of 
this country in so far as the goods to which it applied were sold hère. 
In Kidd v. Johnson, 100 U. S. 617, 619, 25 L. Ed. 769, the court de- 
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clared that the right to use a trade-mark extends everywhere. And 
in Hanover Milling Co. v. Metcalf, 240 U. S. 403, 416, 36 Sup. Ct. 357, 
60 L. Ed. 713, this doctrine is explained and qualified, and the court 
cites with approval the following statement made by the court below 
(208 Fed. 519, 125 C. C. A. 51, h. R. A. 1916D, 136): 

"Since It Is the trade, and riot the mark, that is to be protected, a trade-mark 
acknowledfîes no territorial botiiidaries of mnnicipalitles or states or nations, 
but exteuds to every marK-et where the trader's soods hâve become knowu 
and identlfled by bis use of the mark. Kut the mark, of itself, camiot travel 
to markets wliere there is uo article to woar tbo badge and no trader to offer 
the article." 

There is, of course, no question but that the English owner of the 
trade-mark, if it had not assigned its rights to use it in this country 
to the complainant, might hâve registered the trade-mark under the 
act of Congress, as it had made excktsive use of it in England for al- 
most forty years. But the question is whether the plaintiff was en- 
titled to register it in its own name as owner. The défendant asserts 
that it had no such right and that it bas perpetrated a fraud, in that 
it represented that it was the owner and failed to disclose its relations 
with the Scandinavia Company, Limited, of England, which was in 
fact the owner. The questions now to be considered, therefore, are 
whether the plaintiff was entitled to register the trade-mark, and, if it 
was, what is the effect of the registration upon the plaintiflf's rights? 

[8] The plaintiff and the owners of the trade-mark in England en- 
tered into an agreement of May 24, 1904, in which the latter company 
agreed to sell its belting to the plaintiff at priées which were to be dé- 
terminée! from time to time and to no other party in the United States 
for a period of 10 years. That agreement said nothing as to the 
trade-mark. A second agreement was entered into between the same 
parties in May, 1907. The second agreement expressly cancels the 
contract of May 24, 1904, and provides that the English company "cove- 
nants and agrées not to sell, rent or consign its belting to any party, 
person, firm or corporation other than said second party (the plaintiff 
herein), for use, rental, sale or resale in the United States of America." 
It also contains a covenant which reads : 

"(ij) Said tirst jiarty (the Rnslish company) further covenants and agrées 
that the said second pai-ty shall hâve the exclusive use in said United States 
of America of any and ail trade-niarks and (or) trade-names connected with 
its belting or usud by said lirst party in the raarkeling of the same." 

And it providcd that the agreement should cease and terminate on 
May 24, 1934. This agreement made in effect the plaintiff the ex- 
clusive agent of the English company for the sale of its goods in the 
United States, and it gave the plaintiff the exclusive use of its trade- 
mark in this country until 1934. So that the question is whether this 
made the plaintiff the "owner" of the trade-mark for registration pur- 
poses under the statute. In Saxlehner v. Eisner & Mendelson Co., 179 
U. S. 19, 21 Sup. Ct. 7, 45 L. Ed. 60, Saxlehner, a résident of liun- 
gary, had agreed with the Apollinaris Company of London that the 
latter should hâve the exclusive right to sell Hunyadi water in Great 
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Britain and the United States, and the court thought that tlie agree- 
ment did not constitute the company Saxlehner's agent, and that the 
Company had no power to bind Saxlehner by its conduct or its ad- 
missions as respects his trade-mark. But the agreement between the 
ApolHnaris Company and Saxlehner differed essentially from the 
agreement in the case under considération. In that case no agreement 
was made as to the trade-mark, and the company reserved the right 
to cancel the contract upon notice. In this case the right to the ex- 
clusive use of the trade-mark in the United States is expressly granted 
and no right to cancel the contract existed in either party. And in the 
bill of complaint in this case it is alleged that the plaintifï was the agent 
for the English company for the sale of its goods in the United States 
and the agency is conceded. In Saxlehner v. Eisner & Mendelson Co. 
supra, the plaintifif himself registered his trade-mark in this country as 
unquestionably he had a right to do. That the English company had 
the right in this case to transfer for a period of years to the plaintiff 
whatever right in its trade-mark it possessed, and that the plaintiff 
could protect its right is clear. Estes v. Williams (C. C.) 21 Fed. 189. 
The word "owner" varies in its significance according to context 
and subject-matter and when found in statutes is "given the widest 
variety of construction." Peterson v. Johnson, 132 Wis. 280, 282, 111 
N. W. 659. In America Woolen Co. v. Town of North Smithfield, 
29 R. I. 93, 94, 69 Atl. 293 (16 Ann. Cas. 1227), the court comments 
on "the versatility of the word to suit the circumstances in which it is 
used," and declared that the word is not "a technical term, but one of 
wide application in various connections." In Carter v. Bolster, 122 Mo. 
App. 135, 141, 98 S. W. 105, 106, the court says: 

"The word 'property,' as wcU ns 'owner,' may be used to convey a mcaning 
sometimes broad and sometinies quite restricted. In its gênerai and coin- 
monly accepted sensé, owncrslilp and property would necessarlly imply the 
power of sale — ^jus dispouendi. » * • Doubtless it may and is frequently 
used in a more restricted sensé." 

[9] It is an established rule governing the construction of statutes 
that they are to hâve a rational and sensible interprétation. The ob- 
ject which the législative body sought to attain and the evil which it 
endeavored to remedy may always be considered to ascertain its inten- 
tion and to interpret its act. United States v. Ninety-Nine Diamonds, 
139 Fed. 961, 72 C. C. A. 9, 2 E. R. A. (N. S.) 185. And in Max- 
well on the Interprétation of Statutes (4th Ed.) p. 101, the rule is laid 
down that — 

"Even where the usual meaning of the language falls short of the whole 
object of the Législature, a more extended meaning may be attributed to it, 
if fairly susceptible of it." 

The exact meaning of the term "owner" as used in the statute un- 
der considération does not appear to bave been determined. In Gretsch 
Mfg. Co. V. Schoening, 6 T. M. Rep. 224 (S. D. N. Y. 1916), Muel- 
1er in Germany gave Schoening in the United States the exclusive agen- 
cy to import and sell the violin strings made in Germany by Mueller 
and identified by his trade-mark "Eternelle." Schoening registered the 



SCANDINAVIA BELTING CO. V. ASBESTOS <fc KUBBER WORKS 955 

(267 F.) 

mark in the United States under tlie act of 1905 relying upon his agen- 
cy agreement. The District Judge (Judge Hough) held the registra- 
tion vahd, stating that he perceived no objection to Schoening's regis- 
tering Mueller's trade-mark as long as Mueller gave to him a monopoly 
of his (Mueller's) business in America. He said: 

"The vei-y object of the contract between Schoening and Mueller was to 
carve out of Mueller's business a portio'-i thercof and confer it upon Schoen- 
ing, and it seems to me to necessarily follow from that business arrangement 
between thèse two nien that when Schoening had the business he had the right 
to protect it pursuant to the act of 1905." 

The lower court entered an order granting a preliminary injunction 
requiring Schoening to withdraw his notice of ownership of the trade- 
mark "Eternelle" filed with the Department of the Treasury so far 
as it applied to violin strings manufactured under that name by Muel- 
ler in Germany. That case was brought into this court on appeal. 238 
Fed. 780, 151 C. C. A. 630. In affirming that order this court, speak- 
ing through Judge Ward, said : 

"W* assume that Schoening has a valid trade-marli, even if he does not 
-manufacture the strings." 

Counsel for plaintiff in the case now under considération under- 
stands frora the statement above quoted that this court decided that 
Schoening had the right to register his trade-mark. In this he is mis- 
taken, for the order entered below was right whether Schoening's reg- 
istration was valid or invaiid, and ail that was meant was that, con- 
ceding for the purposes of the argument that his trade-mark was vaHd, 
the injunction was nevertheless properly ordered to issue against him. 
But in the case now before us this court holds that one who has the 
exclusive right to use a trade-mark in the United States has such a 
spécial ownership therein as entitles him to its registration during the 
period of his exclusive use. "Ownership" is the right by which a tliing 
belongs to some one in particular to the exclusion of ail others. And 
the right to the exclusive use of this trade-mark in this country was 
in this plaintifï for a period of 27 years or 7 years beyond the regis- 
tration period fixed by the statute. To say that the relation which ex- 
isted between the English and the American company was that of agen- 
c};- does not help the défendant, for if it be conceded that the relation 
is that of agency it must also be conceded that it is an agency coupled 
with an interest, and the right to the exclusive use is one which cannot 
be withdrawn, and an interest sufhcient to prevent revocation is suffi- 
cient to make the plaintifï such a spécial "owner" of the trade-mark 
as entitled it to register the same under the provisions of the act. To 
hold that one who has the exclusive right to use a trade-mark has no 
right to hâve it registered under the act would be, in our opinion, sub- 
versive of the policy and intent of the statute. 

If A., the owner of an Enghsh trade-mark, assigns the exclusive 
use of it in the United States for a period of years to B., and C. in- 
fringes, the party damaged is B., and he is the party entitled to sue 
for and to recover the damages, and not A. And we are not prepared 
to hold that Congress did not intend to give B. the right to protect 
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his trade-mark by registration under the act unless we are compelled 
to that conclusion by the wording of the statute. And as we read the 
statute we think it was intended that one who bas the exckisive use of 
a trade-mark in this country is the "owner" of the trade-mark for the 
purposes of registration and protection thereunder during the period 
within which he bas such right to the exclusive use. 

It is not necessary to say, and we express no opinion upon the ques- 
tion, whether the Énglish owner of the trade-mark could, if it had 
elected to do so, bave registered this trade-mark at any time during 
the period within which the right to the exclusive use was in another. 
But we may call attention to the fact that, if the English owner sbould 
make application to register the trade-mark at any time after it had 
granted the exclusive use to the plaintiff, it would be obliged to file 
along with its application a written déclaration and to verify it stating: 

"That no other person, firm, corporation, or association, to the best of the 
applicant's lînowiedge and b^-lief has the right to use sucli ti'ade-inark in the 
United States, either in the identlcal forni or in sueli near resenibUmee there- 
to as might be caleulated to decelve." U. S. Compiled Statutes (Compact 
lîdition) 1918, p. 1533, § 9487. 

In concluding this particular phase of the subject we may observe 
that the English company in its assignaient to the plaintifif of the ex- 
clusive right to the use of the trade-mark in this country did not in 
terms restrict its use to goods manufactured by it in England, and that 
in this court it was argued that the plaintiff had thereby acquired the 
right to use the mark on belting obtained by it from any source what- 
ever, whether English, Erench, domestic, or otherwise. Under the law 
of both countries a trade-mark is not the subject of property ex- 
cept in connection with an existing business. The plaintiff obtained 
no right in the mark otherwise than with référence to its trade. The 
right to use the mark in this country was a right to use it as applied 
to~ the goods which the plaintiff manufactured or otherwise acquired 
and sold. The function of the trade-mark being to identify either 
origin or ownership, it may be that the plaintiff acquired a rigbt to use 
the mark on any belting it owned, from whatever source obtained. 
That question is not hère and is not decided. If the plaintiff did ac- 
quire that right, it would afford a conclusive reason for holding that 
the plaintiff had such ownership of the trade-mark in the United States 
as entitled it to its registry. 

[10] We come next to consider the eft'ect the registration of the 
trade-mark has upon the plaintiff's rights. The act contains in section 
5 an important provision which reads as follows: 

"And i)rovided further, tliat notliing lierein sliall prevent tlie registi'ation 
of auy marie used by the applicant or liis predecessors, or by those from 
whom title to tho mark is derlved, in conuuerce witli foreign nations and 
among tlie several states, or witb Indian tribes, wlileh was in actual and ex- 
clusive use as a trade-mark of the applicant or his predecessors from whoui 
he derived title for ten years next preceding the passage of this act." 

If therefore the plaintiff has shown an actual and exclusive use of 
the word, for 10 years next preceding the passage of the act, b_y it- 
self or its predecessors from whom it derived title, the above p.rtjvi- 
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sion would entitle it to the protection of the word "Scandinavia" as a 
trade-mark without regard to whether it is or not a "merely geographi- 
cal" term. The purpose of the above proviso, as this court declared in 
Thaddeus Davids Co. v. Davids, 178 Fed. 801, 102 C, C. A. 249, was 
to permit the registration of marks not amounting to technical trade- 
marks where they had been exclusively used as such for more than 10 
years prior to the passage of the act and in which the user had there- 
by acquired property rights. The case was affirmed upon that point 
in 233 U. S. 461, 34 Sup. Ct. 648, 58 L. Ed. 1046, Ann. Cas. 1915B, 
322. See to the same effect Manitou Springs Minerai Water Co. v. 
Schueler, 239 Fed. 593, 152 C. C. A. 427: Merriam Co. v. Syndicate 
Pubhshing Co., 237 U. S. 618, 35 Sup. Ct. 708, 59 L. Ed. 1148; Coca- 
Cola Co. V. Nashville Syrup Co. (D. C.) 200 Fed. 153; s. c, 200 Fed. 
157. The testimony shows that the word "Scandinavia" has been used 
in this country as a trade-mark upon belting manufactured in England 
for the plaintiff and its predecessors and sold hère under that name in 
1892, or for 13 years prior to the passage of the act, and that the sale 
under that name has been continuons in this country ever since by the 
plaintiflf and its predecessors in title. Paragraph 5 of the bill of com- 
plaint avers that in January, 1892, Beach & Co. obtained from the 
English Company "the exclusive agency for the importation and sale" 
in the United States of the belting manufactured by it, and that it con- 
tinued "importing and selling such goods under the trade-mark 'Scan- 
dinavia' until in or about September 1899." Paragraph 6 avers that 
in September, 1899 the Beach & Treiber Company "succeeded to the 
business, good will, and trade-mark rights of said Beach & Co. ;n 
the importation and sale of said Scandinavia belting," and that it 
continuously carried the business on until May 18, 1904. And para- 
graph 7 avers that the plaintiff "succeeded to the business, good will, 
and trade-mark rights of the said Beach & Treiber Company pertain- 
ing to the importation and sale of the said belting." And there ap- 
pears in the record a stipulation, signed by counsel for both parties to 
this suit, that the above averments may be received with the same 
force and effect as though proven by compétent évidence. We are 
therefore to proceed upon the assumption that compétent évidence 
shows that from 1892 to 1904 the plaintiff's predecessors made use of 
the word "Scandinavia" as a trade-mark, and that the plaintiff then 
succeeded to their rights in the use of that word. In what manner 
the plaintiff succeeded to their rights the paragraphs of the bill agreed 
to in the stipulation do not disclose, and with that we are not now con- 
cerned. 

The question then becomes important, whether this use of the word 
"Scandinavia" in the United States as a trade-mark for 10 years prior 
to the passage of the act was an exclusive use. The following excerpt 
from the record gives the testimony of a witness who stated that he 
had been engaged for 34 years in the manufacture and sale of cot- 
ton belting: 

"Q. AVliat kiiid of belting hâve you linown for the past 35 years as.soclated 
with the name 'Scandinavia'? A. Only one manufacturer ui^ed that name. 
"Q. Who is that? A. Hie Scandinavia Belting Company." 
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And asked how generally "Scandinavia" belting was known in the 
United States, he replied that it was known to ail users of belting. 
The plaintiff's manager, being asked whether he had ever heard of 
any one who prier to the défendant had undertaken to dispute his title 
to the mark "Scandinavia," answered : 

"We only had one case where nnybody sold any other belting than 'Scan- 
dinavia' under our name (trade-mark), and that was a coiiipany in Pliiladel- 
phla by the name of Osgood, Sayen Company." 

That happened, he said, in 1908. That was three years after the pas- 
sage of the act, and therefore without effect upon the proviso giving a 
right to registration of a trade-mark exclusively used for ten years 
prior to the passage of the act. When the attention of the Osgood, 
Sayen Company was called to their use of the trade-mark, they apolo- 
gized, said it was a mistake, and discontinued it. And it was not un- 
til 1915, 10 years after the act was passed, that the défendant first put 
on the market its "Scandinavian" brake lining. 

The stipulation admits tliat since 1892 this belting has been imported 
into the United States by the plaintiff and its predecessors under the 
trade-name of "Scandinavia," and the record discloses that orders for 
the belting so imported come "from hère and from there and ail over 
the country." The défendant has not contended, and the record would 
not support the contention if made, that the mark had not been used 
in commerce with a f oreign nation or among the several states for the 
statutory period. We must therefore hold that as the plaintifï is the 
"owner" of the trade-mark within the meaning of the Registration 
Act, and as it and its predecessors from whom it derived title made 
actual and exclusive use of the word "Scandinavia" as a trade-mark 
for 10 years, next preceding the passage of the Registration Act, and 
has been so used in f oreign commerce as well as in commerce between 
the States, and the word has been registered under the act, it is entitled 
to protection thereunder as a valid trade-mark, without regard to 
whether it was or not valid at the common law, and prior to its reg- 
istration. 

[11] If we are mistaken in holding that the plaintiff had the right 
to register the trade-mark as "owner," there is not the slightest ground, 
in the opinion of the court, for charging the plaintiff with an attempt 
to defraud the United States or the public because it represented itself 
as the owner of the trade-mark. A party who acts upon a mistaken 
view of the law honestly entertained is not guilty of fraud, entitling a 
party whose own fraud is manifest to defraud the bther of that to 
which in ail justice he is entitled. To attribute such a resuit from such 
a cause would bring the law itself into disrepute. 

[12] In this connection we should perhaps refer to another like 
ground of défense based on the original adoption of the term "Scandi- 
navia." In Reddaway v. Banham (1896) A. C. 199, 212, lord Herschell 
said that where the name of a place précèdes the name of an article 
sold it prima facie means that this is its place of production or manu- 
facture. The plaintiff's belting, however, is not manufactured and 
never has been manufactured in any of the Scandinavian countries, Ice- 
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land, Norway, Sweden, or Denmark. It is manufactured in England 
and is there marked with the trade-mark "Scandinavia" and shipped 
to the United States. 

The défendant claims that the plaintiff's trade-mark is deceptive, and 
that no protection will be accorded to a trade-mark which involves a 
false assertion calculated to deceive the pubhc. It is undoubtedly true 
that he Vi\\o cornes into equity must corne with clean hands. In The 
Leather Cloth Co., Ltd., v. The American Leather Cloth Co., Ltd., 10 
Jurist (N. S.) 8L Lord Chancellor Westbury held that a false state- 
ment that goods were made by an American firm and in part at a 
place in America would bar relief. And in Manhattan Medicine Co. 
v. Wood, 108 U. S. 218, 2 Sup. Ct. 436, 27 L. Ed. 706, the Suprême 
Court declared : 

"A court of equity will extend no aid to sustsiln a claim to a trade-mark of 
an article which is put forth with a iiiisrepresentation to the public as to the 
manufacturer of the article, and as to the place wliere it is manufactured, 
both of which particulars were originally circumstances to guide the purcliaser 
of the medicine." 

But if a trade-mark is to be invalidated for fraud becausê of mis- 
representation, the représentation should hâve been made with a f raud- 
ulent intent or it should at least appear that some one has been de- 
frauded or is likely to be defrauded. We fail to discover any évidence 
to that efïect in this record. In adopting the word "Scandinavia" there 
was no ulterior purpose to be served and the parties were innocent of 
ail wrongdoing. It does not appear that the original use of the term 
added anything whatever to the value of the belting sold under that 
mark. There is nothing in the record which shows that belting of any 
sort was even manufactured in any Scandinavian country, or of its 
having any réputation of particular excellence. The use of the term 
seems originally to hâve been due to a fanciful or sentimental reason. 
The history of the trade-mark is that the inventer of the belting which 
the plaintiff sells as "Scandinavia Belting" was one William Felton, a 
Scotchman who lived and worked for some years in Sweden. He no 
doubt was actuated by an honorable purpose in adopting his trade- 
mark when he commenced the manufacture of the goods in England. 
That he who cornes into equity must corne with clean hands is, of 
course, true. But it is equally true that a court of chancery is open to 
redress the wrongs of any one who has not himself been guilty of will- 
ful misconduct in regard to the matter in litigation, and no willful mis- 
conduct is shown on the part of the plaintifï's predecessors in title, or 
on the part of the plaintifï, in the original adoption or subséquent use 
of the trade-mark. 

[13] The défendant claims that the mark "Scandinavia" having been 
used in England on belting made by the English manufacturers under a 
British patent to Cobbett, a predecessor of the Scandinavia Company, 
Limited, was descriptively used by the patentée and is now publici 
juris and became so at the expiration of that patent in 1892. The ar- 
gument seems to be that because the English company owned a pat- 
ent which supposedly covered its belting and sold such belting under 
the mark "Scandinavia," ipso facto, ail rights in such mark ceased 
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when the patent expired and that the mark has ever since been. open 
to the public under the doctrine announced in Singer Mfg. Co. v. June 
Mfg. Co., 163 U. S. 169, 199, 16 Sup. Ct. 1002, 1014 (41 L. Ed. 118). 
The doctrine was there stated as f ollovvs : 

"The resuit, then, of the American, the Rnglish, and the French doctrine 
universally upheld is thls : That where, diirlng the life of a monopoly oreated 
by a patent, a naine, whether it be arbitrary or be that of the inventer, lias 
become, by hls consent, elther express or tacit, the identifying and generic 
naine of the thlng i)atented, this nanie passes to the public with the cessation 
of the monopoly which the patent created." 

[14] The doctrine was followed in Merriam Co. v. Syndicale Ptib- 
lishing Co., supra. The doctrine is without application, however, to the 
facts of the présent case. In the Singer Case the patents gave to the 
Singer Manufacturing Company a substantial monopoly, and the word 
"Singer" had been adopted by the company as designative of their dis- 
tinctive style of machines rather than solely indicating the origin of 
manufacture. So that the word "Singer" came to indicate the class 
and type of machines that that company made and constituted their 
generic description. And the court held that on the expiration of the 
patent the right to make the patented article and to use the generic 
name passed to the public, The underlying reason upon which the dé- 
cision rested was the prévention of a perpétuation of the monopoly. 
Where there has been no patent monopoly, the doctrine does not ap- 
ply. And in the case at bar there was never any monopoly in the man- 
ufacture of the plaintiff's belting. The testimony is that the term 
"Scandinavia" was not used to indicate a particular weave. There is 
no proof that the mark was ever used descriptively so as to become a 
g'eneric or identifying name of the goods. And the évidence shows that 
both in England and in the United States others were making the same 
goods and selling them under varions trade-marks during the life of 
the Cobbett patent and long before that patent was applied for. But 
there is another and conclusive reason why this claim that the name 
"Scandinavia" became open to the public on the expiration of the pat- 
ent is of no avail to the défendant, for if it were to be conceded that 
the doctrine of the Singer Case originally applied the évidence shows 
that the public did not avail itself of the right, and that now because 
of the registration of the trade-mark under the 10 years' clause it is 
not at liberty to violate the plaintiflf's exclusive right. 

[15] The défendant is charged with unfair compétition. The law 
of unfair compétition is broader than is the common law or the statute 
law of trade-marks, so that one may be entitled to relief on the ground 
of unfair compétition who is denied relief under the law of trade- 
marks, and that is what happened in the court below. That court 
granted the plaintifï an injunction, although it held its trade-mark void 
because the judge concluded the charge of untair compétition was sus- 
tained by the évidence. In view of the fact that this court holds the 
registered trade-mark valid, little need be said as to the unfair com- 
pétition, although if the court had not sustained the validity of the 
registered trade-mark we sliould hâve found no difficulty in affirming 
that portion of the decree dealing with the question of unfair com- 
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pétition. The charge is that the défendant sells in interstate commerce, 
and under the name "Scandinavian" belting, which is identical in ap- 
pearance with that which the plaintiff sells under the name "Scandi- 
navia," and that in soliciting sales and in advertising, selling and billing 
its goods under the name it has adopted it is trading unfairly. The 
plaintiff's business in its "Scandinavia" belting last year is shown to 
hâve amounted to about $700,000. The treasurer of the company tes- 
tified that in his opinion its trade-mark is worth to the company at 
least $500,000, and that the plaintiff expends something like $200,000 
a year for the création and upkeep of the good will that is crystallized 
in the trade-mark. The défendant commenced its business in 1906, 
and in 1908 it began selling brake lining similar to the plaintiff's in 
that it was solid woven. This, of course, it was entitled to do, and it 
put its product on the market under the trade-mark "Raybestos." In 
a short time it put on the market a solid woven asbestos brake lining 
like the plaintiff's under the trade-mark of "Motobestos." This also it 
had a right to do. Then in 1914 it put on the market a solid woven 
brake lining under the name "Scandinavian." The plaintiff had been 
selling under the name "Scandinavia" its solid woven brake lining for 
Ford cars, and for the cars of other manufacturers, selling to the Ford 
Automobile Company alone 1,925,000 feet in 1914. The président of 
the défendant company testified that before he put on the market this 
"Scandinavian" brake lining he recognized that there was a demand in 
the trade for the plaintiff's "Scandinavia" brake lining, and that he 
adopted the désignation to sell his brake lining for Ford cars which 
the plaintiff had been furnishing, and that he visited and solicited or- 
ders from the same trade the plaintiff had supplied. The following 
excerpt from the record is illuminating : 

"Q. Did iinyliody ever inquire of you for 'Scandinavia' lining before you 
began to use this name? A. Oli, yes; we had numbers of Inquiries if we 
could make a brake lining somewhat on the same order as the 'Scandinavia' 
lining made by the 'Scandinavia' Belting Corai)any and we sald we would try." 

That the défendant intended to appropriate the plaintiff's trade by 
a fraudulent use of the plaintiff's trade-mark is so clear that no one 
reading the évidence, it seems to us, can doubt it. It adopted the trade- 
mark "Scandinavian" for no other purpose than to obtain an unfair 
and fraudulent share of the plaintiff's business, knowing that its use of 
the trade-mark would mislead the public into the belief that in purchas- 
ing the "Scandinavian" product it was obtaining the "Scandinavia" 
brake lining of the plaintiff. It copied the plaintiff's goods. This, as 
we hâve said, it had a right to do. But when it copied the plaintiff's 
trade-mark, simply changing a substantive into an adjective, it failed 
to take into account the powers of a court of equity whose highest of- 
fice it has always been to thwart fraud and to compel the fruits of 
fraud to be restored to the party defrauded. That the trade-mark is 
infringed goes without saying. 

[16, 17] But the objection had been made that the record does not 
disclose any loss of sales to the plaintiff or that any one has been ac- 
tually deceived by what the défendant has donc. The objection is 
257 F.— ai 
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without merit. It is without merit because, if the plaintiiï used a 
trade-mark to distinguish its goods, neither the défendant nor anybody 
else h'as a right to use that mark upon the goods whkh he sells. As 
James, L. J., said in Singer Manufacturing Company, 2 Ch. Div. (h. 
R. 1875-76) 434, although as between the first vendor and the pur- 
chaser there may be no fraud, the mark is capable of being used for 
the purpose of fraud afterwards. To prevent the fraud at once the 
law does not allow the défendant to put the plaintifï's mark upon its 
goods. That is the rule in the case ôf a trade-mark. When it is not 
the case of a trade-mark, then ordinarily actual fraud must be shown. 
But even in unfair compétition cases the simulation of the well-known 
and distinctive features of one's goods may be so close that the court 
will assume an intent to defraud. This court so declared in Enter- 
prise Mfg. Co. V. Landers, Frary & Clark, 131 Fed. 240, 65 C. G. A. 
587. And see Collinsplatt v. Finlayson (C. C.) 88 Fed. 693. 

So much of the decree as dismissed the cause of action as to the 
registered trade-mark is reversed, with directions to reinstate the same 
and sustain the trade-mark. As thus modified, the decree is affirmed, 
with the costs in both courts to plaintiff-appellant. 

WARD, Circuit Judge (concurring). The relation between the Eng- 
lish company which manufactures the belting and the plaintifï Com- 
pany which has the exclusive right to sell it in the United States is 
described throughout the record as an agency. The proof, however, 
as to the nature of this agency, is so vague that I think it worth while 
to say something on the subject. 

If the plaintifï company is merely the exclusive agent of the English 
company to sell its product in this country for its benefit upon a fixed 
commission or for any sum it can get in excess of a fixed price, I 
think the English company is the owner, both of the trade-mark and 
of the business to be protected, and is alone entitled to register the 
trade-mark under the United States statute and to sue for infringe- 
ment of it or for unfair compétition in business hère. On this state 
of f acts, the bill should be dismissed. 

On the other hand, if the plaintifï company purchases the English 
company's product outright and sells it for its own benefit, and is 
given the exclusive right to do so in this country, together with the 
right to use the trade-mark for that purpose which has corne to indi- 
cate the plaintifï company as the source and origin of the goods, then 
the business to Ije protected is the plaintifï company's business, and it 
has the right to register tlae trade-mark under the United States statute 
and to sue for infringement of it or for unfair compétition in busi- 
ness hère. Because I assume this to be the true relation between the 
English and the plaintifï company, I concur in the judgment of the 
court. 
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BOONE V. UNITED STATES. • 

(Circuit Court o£ Appeals, Eighth Circuit. March 8, 1919. Rehearing Denied 

April 28, 1919.) 

No. 4912. 

1. iNDICTilENT AND INFORMATION <S;=125(19)— OFFENSES BT OfFICBKS OP NA- 

TIONAL Bank— Making False Report. 

An indictment agalnst an officer of a national bank, under Rev. St. § 
5209 (Coru]). St. § 9772), for making a false eutry in a report, is not du- 
plicitous because it charges that tbe entry was made with intent to injure 
and defraud the bank and to deceive tbe ComptroUer of tbe Currency and 
any agent appointed to examine the alïairs of the bank. 

2. Banks and Banking ®=>257(1) — Offenses by OrKiCEES of National Banks 

—Indictment. 

An indictment against the président of a national bank held to properly 
charge him, not as principal, but as accessory to the making of a false 
entry in a report to the ComptroUer, In that he abetted, aided, counseled, 
and procured such entry to be made by the cashier. 
.3. Banks and Banking <S=5257(3) — Offenses bt Officees of National Bank 
— Triait-Evidence. 

On trial of the président of a national bank, charged with aiding and 
abetting the making of false reports to the ComptroUer, évidence of the 
condition of his account and bis indebtedness to the bank, although as it 
stood at a later date than the reports, held admissible. 

4. Banks and Banking <g=»257(4) — Offeinses by Officebs of National Bank 

— TkIAL— SUITICIENCY OF EVIDENCE. 

Evidence on trial of tbe président of a national bank for violation of the 
statute held sufïicient to require submission of the case to the jury. 

5. Cbiminal I/AW tg=5ll86(l) — Reveesal— Sufficiency of Evidence. 

That the évidence in support of the charges in certain counts of an in- 
dictment, on which défendant was acquitted, was stronger than that under 
the single count, on which he was convieted, Is not ground for reversai. 

Sanbom, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Western 
District of Arkansas; Frank A. Youmans, Judge. 

Criminal prosecution by the United States against T. W. M. Boone. 
Judgment of conviction, and défendant brings error. AfiSrmed. 

Joseph M. Hill, of Ft. Smith, Ark. (Henry L,. Fitzhugh and John 
Brizzolara, both of Ft. Smith, Àrk., and Jeptha H. Evans, of Boon- 
ville, Ark., on the brief), for plaintiff in error. 

J. V. Bourland, of Ft. Smith, Ark. (Emon O. Mahony, U. S. Atty., 
of El Dorado, Ark., on the brief), for the United States. 

Before SANBORN and HOOK, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge. The plaintiff in error, hereinafter re- 
ferred to as the défendant, was indicted with three other officers of 
the American National Bank, of which he had been président, for vio- 
lations of section 5209, Rev. St. (Comp. St. § 9772). There were nine 
counts in the indictment. On the first eight the jury returned a verdict 

<Ê=3For other cases see same toijic & KEY-NUMIJ13R in aU Key-Numbered Dlgests & Indexes 
•Certiorarl denied 250 U. S. — , 39 Sup. Ct. 495, 63 L. Ed. — . 
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of not guilty, and a verdict of guilty on the ninth count. It is therefore 
only necessary to pass on this one coùnt. That count charges : 

"And the grand jurors aforesaid, inquiring as aforcsaid, upon tbeir sald 
oaths, do further présent that tlie said P. A. Bail, heretofore, to wlt, on the 
29th day of Jmie, 1915, in the division and district aforesaid, the suid 1'. A. 
Bail belng then and there the said cashier of the Aineriean A'atlonal Bank of 
Ft. Smith. Ark., and which said bank was establlshed and then existing and 
dolng business as a bank, under and by vlrtue of the national banking laws 
of the United States, unlawfuUy, willfuUy, and feloniously did make, in a 
certain report of the condition of the afCalrs of the sald bank at the close 
of business on, to wlt, the 23d day of June, 1915 (whlch said report then and 
there purported to be made to the ComptroUer of the Currency of the T'iiited 
States, in accordance with section 5211 of the Revised Statu tes of the Unitod 
Statesi), a certain other false entry under a certain head deslgnated in sahi 
report as 'Resources' and opposite items '16' and '17' therein, to wlt, 'Jjaw- 
ful Money Reserve in Bank,' and in column therein headed 'Dollars Cts.,' 
which said false entry was and Is in figures followlng, to-wit: 

" '34 179 35 
15 000 00' 
— and whlch said entry so made then and there purported to show, and dld 
in substance, intent, and efCect state and déclare, that the lawful money 
reserve in said bank was in the sum of $49,179.35 ; and the grand jurors afore- 
said further say that the entry was and Is false In this, to wlt, that the law- 
ful money reserve in sald bank was not $49,179.35, but was a niueh less snni, 
to wlt, the sum of $29,179.35; and the grand jurors aforesaid do further say 
that the said P. A. Bail, cashier as aforesaid, then and there, at the thne 
and place of making sald false entry in said report as aforesaid, well know- 
ing the sald entry to be then and there false as aforesaid, thereby intended 
to Injure and defraud the sald bank, and to deceive the sald ComptroUer of 
the Currency and any agent ai)pointed by sald ComptroUer to examine, and 
in any examination by sald ComptroUer, and agent so appointed, of the at- 
falrs of said bank — contrary to the form of the statute in such cases made 
and provided, and agalnst the peace and dlgnity of the United States. 

"And the grand jurors, upon their oaths, do turtlier présent that the sald 
T. AV. M. Boone, being then and there président, and the said A. S. Dowd and 
the said F. M. Dickenson, belng assistant cashiers of said bank, hei "^ofore, 
to wlt, at divers and sundry times before and on the said 29th day of June, 
1915, in the said clty of Ft. Smith, Ark., withln the jurlsdiction of said court, 
unlawfuUy, willfully, and feloniously, and with intent to injure and defraud 
said bank, and to deceive the said ComptroUer, and any agent by him there- 
unto appointed, in examlning the atîiiirs of said bank, did aid, abet. Incite, 
counsel, and procure the said I'. A. Bail, cashier as aforesaid, to make said 
false entry in manner and form as aforesaid, to do and commit — contrary to 
the form of the statute In such cases made and provided, and agalnst the 
peace and dlgnity of the United States." 

There was a demurrer to each count of the indictment. That relat- 
ing to the ninth count assigns two grounds — the first, that it is duphci- 
tous, in charging two separate and distinct offenses, to wit, the offense 
of making a false entry in a report with the intent to injure and de- 
fraud the bank and of making the false entry in the report with the 
intent to deceive the ComptroUer of the Currency and any agent ap- 
pointed by him to examine the affairs of the bank ; second, that the 
allégations in the indictment charged the défendant with being an ac- 
cessory, and the allégations show that, if he were guilty of any offense, 
it would be that of principal and not that of an accessory. The demur- 
rer having been overruled, the défendant at the beginning of the trial 

1 U. S. Comp. St. 9774. 
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objected to the introduction of any évidence iipon the ground that the 
indictment did not cliarge a public offense, which objection vvas by the 
court overruled. After rendition of the verdict, motions in arrest of 
judgnient and for a new trial were filed and overruled. Proper ex- 
ceptions to thèse rulings of the court were saved and are assigned as 
errors in the assignment of errors. 

It has been repeatedly held by this court that the practice of object- 
ing to the introduction of évidence upon the ground that the indictment 
or complaint fails to state a cause of action does not prevail in the 
courts of the United States, either in civil or criminal causes, except 
tmder circumstances of an extraordinarv nature. Morris v. United 
States, 161 Fed. 672, 678, 88 C. C. A. 532, 538 ; United Kansas Port- 
land Cernent Co. v. Harvey, 216 Fed. 316, 132 C. C. A. 460; McSpad- 
den V. United States, 224 Fed. 935, 140 C. C. A. 413 ; Estes v. United 
States, 227 Fed. 818, 142 C. C. A. 342; McKnight v. United States, 
252 Fed. 687, C. C. A. — . 

[1] Is this count of the indictment duplicitous by reason of the al- 
légations that the false entry in the report was made with the intent 
to injure and defraud the bank and to deceive the Comptroller of the 
Currency, or any agent appointed to examine the affairs of the bank? 

Counsel rely on what they présume vvas decided by Judge Adams, 
speaking for this court, in Billingsley v. United States, 178 Fed. 653, 
101 C. C. A. 465, and United States v. Norton (D. C.) 188 Fed. 256, 
decided by Judge Campbell, who was of the opinion that the Billingsley 
Case sustained the contention now made. 

A careful reading of Judge Adams' opinion does not warrant this 
construction. The issue in that case was whether the indictment charg- 
ing a false entry in the books of the bank, with the intent to deceive 
any agent appointed to examine the affairs of the bank, without charg- 
ing that the false entry was made with the intent to defraud the as- 
sociation, or any other bank or person, was sufficient to charge an of- 
fense. The court held the indictment sufficient, saying : 

"There are apparentl.y two separate intents contemiilated by tliis section, 
either of whleh, when aecoiuiianyiiig a forbidden act, coiistitutea an offense." 

It was not held that the making of a false entry to defraud and to 
deceive constituted separate offenses. The intents were separate, but 
they might both concur in the making of a single false entry and there- 
by constitute a single crime. That allégations in an indictment charg- 
ing both intents in one count are not duplicitous has been decided in 
McKnight V. United States, 97 Fed. 208, 215, 38 C. C. A. 115, 123, 
in which the opinion was delivered by Judge (now Mr. Justice) Day, and 
was concurred in by Judge (later Mr. [ustice) Lurton and Circuit Judge 
Taft. In United States v. Britton, 1Ô7 U. S. 655, 665, 2 Sup. Ct. 512, 
27 L. Ed. 520, a count charging the acts of the défendant to hâve been 
with the intent to injure and defraud the said association and certain 
persons to the grand jurors unknown was held good and not duplici- 
tous. The same conclusion was reached in Morse v. United States, 
174 Fed. 539, 548, 98 C. C. A. 321, in Richardson v. United States, 181 
Fed. 1, 8, 104 C. C. A. 69, and in effect in United States v. Corbett, 
215 U. S. 233, 30 Sup. Ct. 81, 54 L. Ed. 173. 
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In Crain v. United States, 162 U. S. 625, 636, 16 Sup. Ct. 952, 40 
L. Ed. 1097, a similar question was before the court. A count in the 
indictment charged three acts, made separate offenses by section 5421, 
Rev. St. (Comp. St. § 10193), and it was held that a motion in arrest 
of judgment on that count, on the ground of dupHcity, was properly 
denied. The court said : 

"We perceive no sound reason why the doing of the prohibited thing, In 
each and ail of the prohibited modes, may not be charged In one count, so 
that there may be a verdict of guilty upon proof that the accused had done 
any one of tlie things constituting a substantlve crime under the statute." 

The gênerai rule is that in a criminal pleading, when the statute 
makes either of two or more distinct acts connected with a more gên- 
erai offense, and subject to the same measure and kind of punishment, 
indictable separately and as distinct crimes when committed by différ- 
ent persons or at différent times, they may, when committed by the 
same person at the same time be coupled in one count as constituting 
one offense. Lehman v. United States, 127 Fed. 41, 45, 61 C. C. A. 
577; May v. United States, 199 Fed. 53, 117 C. C. A. 431; Clark v. 
United States, 211 Fed. 916, 918, 128 C. C. A. 294, 296; Glass v. Unit- 
ed States, 222 Fed. 773, 138 C. C. A. 321. 

Another ground urged is that the indictment, after charging the mak- 
ing of the report of the condition of the bank, inserted in parenthesis 
thèse words: 

"(Whlch said report tlien and there purported to be made to the Comp- 
troller of the Currency of the United States, etc.)." 

It is claimed that this count fails to charge that the report was made 
to the Comptroller of the Currency, but only that it purported to be 
made. What the pleader of the count meant was that the report, be- 
ing false, only purported to be a report. In what manner this tended 
to the préjudice of the défendant we cannot conceive. It is therefore 
clearly within the provisions of section 1025 Rev. St. (Comp. St. § 
1691). The court committed no error in overruling the demurrer or 
the motion in arrest of judgment. 

[2] Nor is this count defective for charging the défendant as an ac- 
cessory, instead of a principal. The report was made by the cashier 
of the bank, and the indictment charges the défendant to hâve abet- 
ted, aided, counsekd, and procured the said P. A. Bail, cashier as afore- 
said, to make said false entry, etc. As the défendant did not make the 
report, he could only be held responsible if he aided and abetted the 
person who made it. 

[3] It is next claimed that the court erred in the admission as évi- 
dence statements made by the défendant to Mr. Machen in relation to 
matters existing at a later date than any of the reports charged to hâve 
been false. Thèse statements relate to large loans to and overdrafts 
by the défendant, and corporations and firms in which the défendant 
was interested, which existed at a later date than any of the alleged 
false reports set out in the indictment. The court in overruling the 
objections to this testimony, said: 
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"I think this parUeular testimoiiy is within tjie bdlmdarles of tliat rule. 
It tends to show tlie knowledge whieli Mr. Boone had at that tlme; the 
knowledge that he had, and at least fonus a starting point to go backwards 
over the period eovered by this indictment. I believe it is within the fleld 
of collatéral tacts that may be properly introduced." 

It must not be overlooked that the défendant is not charged with 
having made thèse reports, but to hâve aided, abetted, incited, and 
counseled P. A. Bail, the cashier of the bank, of which the défendant 
was président, to make thèse false reports. It was therefore essential 
to prove his knowledge of the falsity of the reports, and his intent to 
deceive the Comptroller. Besides, the défendant was tried on ail nine 
counts of the indictment, some of which charged the falsity of the re- 
ports to consist in the f ailure to report def endant's overdrafts. There . 
was no error in admitting this testimony. In Allis v. United States, 
155 U. S. 117, 119, 15 Sup. Ct. 36, 37 (39 L. Ed. 91), a similar ques- 
tion was before the court, and it was held : 

"There are two sufïicient answers to thèse objections: (1) While the de- 
fendant was found guilty only on one, he was being tried on 25 counts, which 
counts charged false entries at dliïerent times runnlng from February to 
Decembei-, and therefore testimony was compétent as to the condition ot" 
his account stretchlng through the entlre tlme. (2) The gravamen of this 
offense is the false entry with intent to in.iure, defraud, or deceive, and it 
was compétent to show the state of the defendtuit's account, not merely at 
the yery day the false entry was made, but also before and after that date, 
for the purpose of throwirig Ught on the intent with which It was made." 

The authorities that such évidence is admissible for the purpose of 
proving the intent of the défendant, where intent is an essential in- 
grédient of the charge are practically uniform. Alexander v. United 
States, 138 U. S. 353, 11 Sup. Ct. 350, 34 L. Ed. 954; Clune v. United 
States, 159 U. S. 593, 16 Sup. Ct. 125, 40 L. Ed. 269; Spurr v. United 
States, 87 Fed. 701, 710, 31 C. C. A. 202. In Moffatt v. United States, 
232 Fed. 522, 533, 146 C. C. A. 480, 491, this court, after saying that 
"the intent with which an accused does a subséquent act cannot be im- 
puted to him as of the prior date of the crime charged," proceeds by 
holding : 

"Thèse rules, however, do not conflict with or impair the long-established 
doctrine that in cases involving fraud, or the intent with wliieh an accused 
does an act, collatéral facts and circumstances, and his other acts of a kln- 
dred character, both prior and subséquent, not too remote in time, are ad- 
missible in évidence." 

A large number of spécial instructions were asked in behalf of the 
défendant and by the court refused. Some of them referred to the 
counts on which the défendant was acquitted, and therefore are not 
involved on this writ of error. Those relating to the ninth count were 
ail included in the charge of the court, although not in the language of 
the requested instructions. This is not necessary. One of the requests 
was for a directed verdict of not guilty, on this as well as the other 
eight counts. This makes it necessary to détermine whether there was 
substantial évidence to warrant the submission of the case to the jury 
on this count. 
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[4, 5] In view of the fact that the defendant's liberty is involved, we 
hâve read and reread the testimony, and without prolonging this opin- 
ion by setting it out herein, which can serve no useful purpose in de- 
termining any question of law, we are of the opinion that there was 
ample and substantial évidence to make it the duty of the court to bub- 
mit it to the jury. It is true, as claimed by counsel, that the évidence 
as to some of the other counts, especiaUy the sixth and eighth, on 
which the défendant was acquitted, is stronger against the défendant 
than that on this count; but it was for the jury to détermine on what 
counts, if any, the défendant should be found guilty, and he certainly 
cannot complain of not having been found guihy on thèse counts. It 
is a well-known fact that juries frequently hesitate to return verdicts 
of guilty on a large number oî counts, when the punishment which may 
be imposed on each count is as severe as that provided for violations 
of this statute (the minimum punishment on each count is five years). 
They therefore satisfy their consciences by a verdict of guilty on one 
or two counts, and not always on the counts supported by the strongest 
évidence. 

There was a motion for a new trial on the usual grounds, and also 
upon the ground that the jurors were improperly influenced by nevi^s- 
paper articles, highly prejudicial to the défendants. Motions for a 
new. trial are addressed to the sound discrétion of the trial court, and 
are not the subject of an assignment of error. The newspaper articles 
coniplained of were no doubt of an infiammatory nature, and if the 
évidence had shown that they were read by the jurors, or any of them, 
the trial court would hâve been justified to hâve set the verdict aside. 
But a careful reading of the évidence, some of which was by ex parte 
afhdavits, and a great deal of it by witnesses appearing in court and 
testifying orally, satisfîes us that the finding of the court that none of 
the jurors had read the artfcles is fuUy sustained. Counsel in their 
brief say: 

"Tlie jurors were kept together anU quarters for them provided at tlie 
Hôtel Goldman in the clty of Ft. Smith. Tlie.y were placcd in rooms Con- 
necting with each otlier, and the marshal's room in an entry that had no 
other rooms than those occupied l)y the .lurors and the marshal. ïhe télé- 
phones of ail tho rooms were disconnected, except the one in the marshal's 
room. Thèse most excellent précautions were taken to prevent improper in- 
fluences reaching the jury, and tlie trial judge carefuUy guarded the rights 
of the défendant in this partlcular, and we believe that the marshal in his 
iiisti'uctions to his deputies carefully did liliewise." 

We find there was no prejudicial error in the trial of this case, and 
the judgment is therefore affirmed. 

SANBORN, Circuit Judge (dissenting). A careful examination of 
the record in this case bas forced my mind to the conclusion that there 
is no substantial évidence in it that Boone was guilty of the ofifense of 
which he was convicted, so that I am unable to consent to an afhrm- 
ance of the judgment against him which sentenced him to the peni- 
tentiary for seven years. Reduced to its lowest terms, this is the case 
the record présents, as I understand it : Boone was the président and 
Bail the cashier of the bank. Bail was indicted for making the false 
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entries charged in the indictment, and Boone for aiding and abetting 
him ; but Bail was not prosecuted, but was called by the United States 
and testified on its behalf that he had frequently embezzled funds of 
the bank and had made false entries in the books and reports to the 
Comptroller without lioone's knowledge. Bail testified that he had an 
understanding or agreement with Boone that, when the cash was low 
in the bank, it should be boosted by false entries in the books of the 
bank, and that in two instances, relating respectively to Byllesby & Co.'s 
and Bontty's notes specified in two spécifie counts in the indictment, 
Boone conferred and agreed with him that entries of payments of them 
in cash should be made in the bank books when the notes had not becn 
pe'd, and that Bail made the entries. liall then testified that he could 
not remember of any other instances in wliich he and Boone conferred 
about any false entries. Boone testified that he never had had any un- 
derstanding with Bail that when the cash was low it should be boosted 
by false entries in the books of the bank, that he never conferred or 
agreed with Bail that the false entries which Bail made regarding pay- 
l'^.'înt in the cases of the Byllesby & Co.'s and Bontty's notes should be 
made, and that he never aided or abetted Bail in making the false en- 
tries in the books or reports concerning which he was indicted, nor did 
he ever hâve any notice or knowledge before the bank failed, of any 
of the false entries in the books of the bank or in the Comptroller's re- 
ports which were charged in any of the nine counts of the indictment 
against Bail and him. This was ail the évidence there was upon the 
question whether or not Boone had aided or abetted Bail in making the 
false entries in the Comptroller's report charged in the ninth count of 
the indictment. There was other évidence from varions witnesses re- 
garding the other eight counts. The évidence upon the nine counts was 
submitted to the jury, which returned a verdict in Boone's favor on ail 
the counts, except the ninth, thereby finding as to each of the eight 
counts that Ball's testimony was false and Boone's was true, and neces- 
sarily finding that Ball's testimony was false and Boone's was true re- 
garding the entries concerning the Byllesby & Co.'s and Bontty's notes, 
which were the only entries that Bail testified that Boone conferred 
with him about. 

The resuit is, as I read the record, that on the question of substan- 
tial évidence to sustain the verdict upon the spécifie charge in the ninth 
count, which is that Boone aided and abetted Bail in making a false en- 
try of $49,179.35, when he should hâve made a true entry of $29,179.35, 
in the report to the Comptroller of the 29th day of June, 1915, this is 
the case : Boone testified that he had no knowledge of this entry or 
its falsity, and that he never aided or abetted Bail in making it. Bail 
testified that he made it, that he had an understanding or agreement 
with Boone that when the cash was low in the bank it should be boost- 
ed by entries in the books of the bank, but that he could not remember 
that he ever had any conférence, understanding, or agreement with Bail 
about this entry in the report to the Comptroller, which, of course, is 
not an entry in any of the books of the bank. Boone testified that he 
never had any understanding or agreement with Bail about making any 
false entries in books, or reports, or elsewhere. Upon that issue, wheth- 
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er or not there was such an agreement or understanding, the jury has 
found upon the other eight counts, and has necessarily specifically 
found upon the two counts regarding the Byllesby & Co.'s and Bontty's 
notes, that Bail was mistaken and Boone was right. 

Because in my opinion this record présents a case in which there was 
no substantial évidence that Boone was guilty of the offense charged in 
the ninth count of the indictment, of which he was convicted, and be- 
cause the conclusion that he was so guilty is utterly inconsistent with 
the findings of the jury on the other eight counts, I cannot resist the 
conclusion that the judgment below should be reversed. 



FELLOWS V. NATIONAL CAN CO. 

(Circuit Court of Appeals, Slxth Circuit. Aprll 8, 1919.) 

No. 3207. 

1. Damages <S==>82 — Liquidated Damages or Penalty — Beeacii of Oontract. 

In a contract for lease Of machines, a provision that on fnilure to pay 
rent by the lOth of eacli montli for the preceding month it should ho in- 
creased 10 per cent, heîd void, as for a penalty. 

2. Patents <g=>216 — Lease op Machikes — Royalty — Provision for Minimum. 

In a contract for leasing solder-savlng machines, providlng for the pay- 
ment as rental of one-thlrd the savlng of the machines each month, a pro- 
vision immedlately followlng, "But the minimum amount of rent or 
royalty pald in any calendar year, after the year in which the machines 
are installed, shall be $300 for each machine," held not amblguous, and 
reasonable and valld ; it belng sliown that, if a machine was contlnuonsly 
used, the royalty would much exceed sucli sum. 

3. EsTOPPEL <E=»70(2) — Equitable Estoppel — Delay in Asserting Rights. 

Where a lease of machines for a term of years, subject to their return 
at any tlme by lessee, provided for payment of rental monthly on a roy- 
alty basls, but contained a plaln and unambiguous provision Jixing a 
minimum annual rental for each machine, and each party had a copy of 
the contract, neither the fallure to demand the annual minimum at the 
end of each year, nor the acceptance of monthly rentals thereafter, 
estopped lessor to demand the deficiency on termlnation of the contract 
by lessee. 

4. Estoppel <s=>54 — Equitable Estoppel — Equal Knowledge op Facts. 

WTiere the facts are known to both parties, or both bave the same means 
of ascertaining the truth, there can be no e.stoppel. 

5. Limitation of Actions <Sx=>46(6)— Accrual of Right of Action — Contin- 

uiNQ Contract. 

Where a lease of machines for a term of years provided for monthly 
rental on a royalty basls, but fixed a minimum annual rental for ench 
machine, without stating when any deficiency should be payable, a cause 
of action for such a deficiency arose on the lapse of a reasonable time 
after expiration of the year, and from that time limitation ran against 
an action thérefor. 

6. Patents <S=»216 — Lease ôf Machines — Construction — Rental. 

Contract for leasing of machines on royalty, wlth a flxed minimum cn- 
nual rental for each machine, construed wlth respect to rental due on ma- 
chines for the year in which they were returned under the contract. 

In Error to the District Court of the United States for the Eastern 
District of Michigân ; Arthur J. Tuttle, Judge. 

p other cases see same topic & KEY-KUMBER in ail Key-Numbered Digests & Indexes 



FELLOWS V. NATIONAL CAN CO, 971 

(257 F.) 

Action at law by Olin S. Fellows against the National Can Company. 
Judgment for défendant, and plaintiff brings error. Reversed. 

W. H. Foucar, of Chicago, 111., for plaintiff in error. 

N. Calvin Bigelow, of Détroit, Micli., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. On July 6, 1905, plaintiff in_ error 
(plaintiff below) leased to défendant, in writing, eight of plaintifï's 
patented solder-saving machines and their respective accessories and 
supplies, at a rental (subject to a minimum hereinafter stated) of one- 
third of the value of the solder saved by the machines (100 pounds of 
"solder savings" being taken as equal in value to 95 pounds of original 
solder), during the life of either of the patents thereon (the last of 
which would expire in 1920) ; the lessee having, however, the absolute 
right to cancel the lease at any time by returning to plaintiff the ma- 
chines and their supplies. Payment of rental for each month, accom- 
panied by written returns of the number of cans treated and the solder 
saved, were to be made to plaintiff within the first 10 days of the fol- 
lov^fing month, M^ith express provision that the minimum amount of 
rent in any one calendar year (after the year in which the machines 
should be installed) should be $300 for each machine. There was 
further provision for an increase of 10 per cent, each month upon the 
amount of rentals due in case of failure to make payment within the 
required time. Four machines had been installed under a former con- 
tract, which was superseded by the one in suit. Thèse were retained 
under the new contract, and two more were received by défendant by 
or about January 1, 1906. The remaining two machines called for 
by the contract were never installed or asked for, and they are not in- 
volved in the claims of either party. Four of the machines were 
surrendered by défendant during 1909, and the remaining two in 1913. 
Monthly payments (without référence to the annual minimum) were 
made by défendant during the time the respective machines were in its 
possession, aggregating for 1906 $580.56, for 1907 $511.53, for 1908 
$1,117.41, for 1909 $412.03, for 1910 $61.25, for 1911 $130 and for 
1913 $116.17— a total of $2,929.05. In July, 1908, on defendant's 
représentation that the 5 per cent, shrinkage in solder savings was less 
than actual expérience, it was agreed (and carried out) that settlements 
thereafter should be upon a 90 per cent, basis, instead of 95 per cent. 

In 1914, after the last machine was returned, plaintiff for the first 
time called on défendant for payment of the annual minimum rental 
of $300 per machine, less the $2,929.05 actually paid on monthly state- 
ments of savings; the claimed deficiency being $6,670.95, exclusive 
of interest. This suit, brought June 14, 1915, is to recover the amount 
of that deficiency, together with the 10 per cent, increase for failure 
to make payments when due, amounting to the further sum of $14,482.- 
41, exclusive of interest thereon. 

Défendant pleaded that the 10 per cent, clause was void and unen- 
forceabie, that the suit was entirely barred by limitation, that the 1908 
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savings percentage arrangement amounted to a novation, that the 
rental payments were made and received in full settlement and satisfac- 
tion of defendant's now asserted liability, and that by such acceptance 
of such payments plaintiff waived the claims now made and is estop- 
ped to assert them. On the trial, the pétition was amended to allège 
fraud in procuring the contract. 

The trial judge held that the statute of limitations did not apply, 
that the 10 per cent, provision was void as a penalty, and (a jury hav- 
ing been waived), while declining to hold that the contract was obtain- 
ed by plaintiff's fraud, held that the minimum provision was ambigu- 
ous, concluding f rom its language, the statements of the parties prior to 
and at the time of its making, and by their dealings thereafter, that it 
should be construed as merely giving plaintifï the right to cancel the 
contract for failure to make the one-third net savings equal $300 per 
year. In that connection the court found as facts that while (a) the 
plaintiff himself always believed that he was entitled by the strict terms 
of the contract to the minimum annual rental, yet (b) that défendant 
supposed it was required to make only the monthly payments of one- 
third. of the solder savings, and that, had it thought itself liable for 
the annual minimum rental, it would not hâve signed the contract in 
the fîrst instance, or, having signed it, would hâve returned the ma- 
chines and canceled the contract; (c) that plaintiff represented to 
défendant, at the time the lease was signed, that under the contract 
"there were savings certain to resuit to défendant, and that the terms 
of the contract were such that it could not resuit in any loss to de- 
fendant, because it provided only for a rental to be measured by a 
portion of the savings of solder"; (d) that plaintiff knew that défend- 
ant would cancel the contract if he asserted the minimum provision, 
knew that défendant believed ail rentals claimed were being settled in 
full each month, knew that défendant was retaining the machines 
under such belief, and intended that défendant should so believe. The 
judge concluded, as matter of law, that plaintiff was thereby estopped 
from recovering. 

[1] 1. The District Judge was clearly right in denying relief under 
the clause for an increase of 10 per cent, per month. If regarded as 
interest, the provision was usurious and void under the applicable 
Michigan law. If intended as stipulated damages, it was under the 
présent case equally void. In the normal case, damages for delay in 
payment of money are measured by interest. Assuming, however, that 
it was compétent for the parties to agrée upon a higher measure, it is 
clear that the provision in question bears no relation whatever to 
actual compensation or actual damages, and was thus a mère penalty 
and void. Manhattan Life Ins. Co. v. Wright (C. C. A. 8) 126 Fed. 82, 
85, 61 C. C. A. 138; McCall v. Deuchler (C. C. A. 8) 174 Fed. 133, 98 
C. C. A. 169. 

2. The District Judge was right in not holding that the contract was 
obtained by fraud; actual fraud would not be the natural inference 
from the record. There was no dispute in the testimony as to what 
was actually said and done by the parties throughout their relations, 
both before and after the contract was made. The trial judge thought 
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the witnesses on both sides testified truthfully. Plaintiff was the only 
witness on his side ; défendant had but two witnesses. 

The contract which the one in suit superseded contained the same 
annual minimum provision; there is no testimony that this previous 
contract was not read over by défendant ; on the contrary, its sales 
manager who signed it (at the manager's direction), while not remem- 
bering reading it over, or that anything was said about the annual 
minimum when the contract was signed, "infers" that he read it over. 
It was on a printed f orm ; the minimum provision immediately f ollow- 
ed the solder-savings provision and in the same type ; it was signed for 
plaintiff by his agent, who procured it; a copy was retained by de- 
fendant, which attached thereto plaintiff's letter, stating his agent's 
report that the contract was closed, and advising défendant of the or- 
dering of four machines and their equipment. Defendant's manager 
says he signed the new contract without reading it, and did not recall 
the signing of the earlier contract. The only reason assigned for mak- 
ing the new contract is that the former one called for but four ma- 
chines, while the new one contemplated eight. 

The only dififerences between the two contracts relate to the number 
of machines and the ratio of original solder to solder savings, which 
was 97 to 100 in the former, as compared to 95 to 100 in the later 
contract. Plaintiff did not remember calling defendant's attention 
to the minimum clause, and admits that, when the later contract 
was signed, he told defendant's manager "the saving capacity of 
the machines, and that he would be expected to pay him one-third 
of the value of the savings." Plaintiff testified, however, that he "cer- 
tainly supposed they (defendant's représentatives) had read the con- 
tract and knew" its conditions. We find nothing in the record dis- 
crediting this statement of plaintiff's belief. The testimony which 
cornes nearest to sustaining the charge of f raud is that of defendant's 
manager, who says that when the later contract was signed "there was 
no further talk than the percentage basis. My recollection is that it 
was one-third and two-thirds. He did not state anything at any time 
about any compensation to be paid to him for the use of thèse ma- 
chines other than the percentage basis," and, in another connection, that 
at one time (possibly before the earlier contract was signed) plaintiff 
told him with référence to the saving of solder by the use of his ma- 
chines that "he got a certain percentage, and we would get a certain 
percentage, and there was no chance of losing. He never said any- 
thing to me in thèse conversations with référence to a contract in which 
there was a minimum clause of $300 per year minimum per machine." 

There is no room for more than mère suspicion of fraud in the 
fact that in September, 1905, two months after the contract was made 
(but to which year the annual minimum did not apply), plaintiff in a 
letter offering to help in getting the machinery to vi'ork properly said, 
"I am interested in your making cans, as otherwise I get no returns, 
and possibly my expérience might be of use to you;" nor by the fact 
that in July, 1906, a year after the contract in question was made, but 
about six months before an annual minimum would be payable (if ever) 
he wrote, "I trust that you will soon install this machine for I think it 
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would mean considérable saving to you, and your returns to me are so 
small that I would very much appreciate this increase." If défendant 
could net make the machines already installed work, or did not use 
them, it would naturally return them, and the more machines défend- 
ant installed the more returns plaintiff would get; he was, moreover, 
interested in getting more than the minimum annual rental. The testi- 
mony, taken together, f ails short of proving fraud in the making of the 
contract. On the trial, plaintiff's counsel stated that "the kind of fraud 
we complain of is more of a fraud which has taken place after the en- 
ter ing into the contract." 

3. We see no merit in the contention (not passed upon below) that 
the 1908 solder ratio change amounted to a novation. It had no rela- 
tion to the wholly separable annual minimum feature, and concerned 
solely the monthly solder-saving provision, which has been fully car- 
ried out. Nor do we see any merit in the claim that the statute of 
limitations has barred recovery under the minimum provision as to 
ail the years in question. 

[2] 4. That the annual minimum provision was originally valid, in 
the absence of fraud in its procurement, is not open to question. It 
was a reasonable provision. There was undisputed testimony that 
during the year 1905 and the two following years plaintiff had about 
15 to 20 contracts in force, ail on practically the same form of blanks 
and covering about 50 or 60 machines, and that his share of the earn- 
ings of thèse machines, on the same one-third basis, averaged very 
much in excess of the $300 annual minimum (in one case a machine 
saved $1,800 in one month) ; and defendant's manager testified that, 
had its factory been run to full capacity, it could hâve turned out 20 
times as many cans as it did, that there was demand for cans of that 
kind, and that defendant's failure to get more orders was due to its 
inability to meet compétition, and that for this reason the machines in 
question were operated but a small part of the time. The machines 
were sent back because défendant discontinued the lines they were used 
on. The annual minimum provision was thus but a reasonable means 
of assuring the largest available use of the machines. 

We cannot agrée with the learned district judge that it is ambigu- 
ous. It immediately follows the provision for a solder-saving rental, 
and is in this language, "but the minimum amount of rent or royalty 
paid in any calendar year, after the year in which the machines are 
installed, shall be $300 for each machine." Taken in connection with 
what précèdes, it unmistakably requires défendant to pay ultimately at 
least $300 per year for each machine. The earlier requirement of 
monthly payment on the basis of solder saving créâtes no ambiguity 
respecting defendant's obligation under the minimum provision, be- 
cause until the calendar year was closed, and the last monthly report 
was in, it could not be known that the minimum for the year had not 
been reached, and therefore it could in no case be called for as such 
until after the close of the calendar year. Nor does the question 
whether the penalty of 10 per cent, monthly increase for nonpayment 
of rent when due was meant to apply to the annual minimum payment 
create any ambiguity respecting defendant's obligation to pay that 
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minimum. It results that it was error to admit paroi testiiiiony in 
aid of the construction of the minimum provision, and that the. inter- 
prétation placed by the District Court upon that provision is not 
maintainable. 

Whether the judgment below shall stand dépends upon the effect 
of plaintiff's acceptance of the monthly solder-savings payments and 
his nonclaim of the annual minimum when dvie, as either amounting to 
payment or worl<ing an estoppel. 

That the acceptance of the monthly payments did not amount to 
présent payment and satisfaction of the annual minimum is plain. Ail 
payments seem to hâve been made by check, each of which was ac- 
companied by a statement on a printed blank (presumably f urnished by 
plaintifï) of "solder saved" during the month or months covered, with 
total pounds saved (gross and net), its cost, amount of the two-thirds 
retained, followed by the words "check inclosed for one-third," and 
stating amount of check. None of the checks sent up hère purport to 
hâve been delivered or accepted in fuU settlement of defendant's lia- 
bility under the contract, for the stated period or otherwise; ail are, 
on their face, in ordinary form. Six of them contain no indorsement 
by plaintiff, except his signature. Nine of them contain this indorse- 
ment (signed by plaintifï) : "Indorsement on this check is a receipt 
in fuU for following invoices" (italics ours), followed (in the case of 
seven checks) by mémorandum of amounts (covered by check) of 
"solder saved" (or "solder savings," or "solder savings adjustment") 
for the given month or months separately. In the case of the remaining 
two the descriptive words "solder," etc., are omitted ; the indorsement 
reading (for example), "March account, amount 73.08, freight 14.28, 
check 58.80." Such receipt of monthly savings checks throughout a 
given year would not amount to a payment or waiver of payment of 
the annual minimum thereaf ter payable for that year ; nor would such 
resuit foUow from the fact that each of two of the checks covered pay- 
ments for defendant's belated reports for a séries of months both 
before and after the close of the calendar year. The checks would 
naturally hâve read the same, had the annual minimum provision beefi 
recognized as in force, and intended to be met. 

[3] In determining whether the facts support the trial judge's 
conclusion of estoppel, we must start with the propositions that the 
contract clearly and unambiguously required défendant to pay after 
the end of each calendar year (and not until then) an amount which 
added to the monthly solder-savings payments, would aggregate $300 
for each machine, and that the contract was not induced by fraud. 
Beyond this we must accept as final the facts found by the trial judge, 
so far as supported by testimony or reasonable inference therefrom. 
We must also accept such further facts as appear without dispute in 
the record. 

The conclusions of fact made by the learned trial judge we accept 
with some modifications. In especial, we think the finding whose sub- 
stance we hâve included in clause (c) above goes farther than warrant- 
ed, in view of what we hâve said in discussing the question of fraud. 
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We think the finding supported to this extent : Plaintiff always be- 
lieved himself entitled to the minimum annual rental; the minimum 
provision, however, was not called to defendant's attention when the 
second contract (the one in suit) was signed, and the talk at that time 
regarding rentals related only to the percentage basis ; défendant had 
overlooked or forgotten the minimum provision, if it had ever been 
impressed upon its mind, and made the monthly solder-savings pay- 
ments under the supposition that its rental liabihty was thereby satis- 
fied, and if it had had in mind that it was liable for an annual minimum 
it would either not hâve executed the contract in suit (as distinguished 
from its predecessor contract) or at least would hâve canceled it and 
returned the machines as soon as it appeared (as it later did) that the 
value of one-third of the solder saved was so greatly below the stipu- 
lated minimum ; that at some time af ter plaintifî's f ailure to call for 
the minimum for 1906 he beheved, without being so told, that défend- 
ant was making its monthly solder-savings payments and retaining 
the machines in the belief that its rental liability was being satisfied 
by such payments, and that plaintiff believing (certainly after the 
first three years' opération) that défendant would cancel the contract, 
at least long before it did, if the minimum provision were asserted, 
purposely refrained from such assertion, although probably intend- 
ing to make such claim after the machines were ail returned, es- 
pecially if the aggregate monthly solder-savings payments for the 
entire period of years should be less than the aggregate annual 
minimum. Whether such cancellation would hâve been made in 
either of the first three years, which were perhaps more or less ex- 
périmental, as depending upon the orders obtainable, and for the 
aggregate of which three years the total solder saved (not the one- 
third thereof) was $1,200 above the $300 minimum per machine, 
perhaps rests more or less on conjecture. 

But giving défendant the benefit of the doubt respecting ail con- 
clusions of fact which we hâve treated as merely doubtful, and tak- 
ing into account the acceptance of the monthly checks and the non- 
assertion of claim for annual minimum when due, the question is : Do 
thèse facts effect an estoppel against plaintiff? The question of 
waiver in this respect is so closely allied to estoppel as not to require 
separate treatment. 

It may be conceded that, had the minimum provision been ambigu- 
ous, or had plaintiff known when the contract was made that défend- 
ant did not understand that the minimum provision existed, or had 
défendant offered to return the machines and been induced not to 
do so by distinct représentation that défendant was liable only for one- 
third of the monthly savings, or had plaintiff, in connection with the 
payment of monthly savings, distinctly declared that défendant was 
liable to no further rental, thereby relieving défendant from attention 
on its part to the terms of its contract (Graham v. Thompson, 55 
Ark. 296, 18 S. W. 58, 29 Am. St. Rep. 40; Westermann v. Corder, 86 
Kan. 239, 119 Pac. 868, 39 L. R. A. [N. S.] 500, Ann. Cas. 1913C, 60), 
plaintiff's conduct in accepting the monthly payments would operate as 
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an estoppel to claim the annual minimum. But no one of thèse condi- 
tions is présent. If the acceptance of the monthly savings checks did 
not effect satisfaction and payment of the annual minimum, it is diffi- 
cult to find in such acceptance any substantial efïect by way of estoppel. 
The minimum liability was not merely contingent ; it was fixed and in- 
évitable. The form complète payment should take, whether through 
monthly payments alone, or following such payments through the 
addition thereto of a deficiency in such monthly payments, was the 
only contingent feature. What we hâve said respecting the relation 
of the letters of September, 1905, and July, 1906, to the subject of 
fraud in procuring the contract, applies also to the subject of estoppel. 

Upon this record, the question comes dovvn to this : Did plaintifif's 
receipt from month to month, over a séries of years, of preliminary 
payments expressly provided for by his contract, without calling for 
the additional payments equally expressly, and clearly and unam- 
biguously, called for by the same contract, which had Ijeen obtained 
in good faith and in the belief that défendant had read it and knew 
its conditions, estop him from claiming such annual payments before 
the statute of limitations has run against them, merely because he dis- 
covered that défendant (who retained one of the duplicate copies of 
the contract) supposed, through carelessness or forgetfulness, that it 
was paying ail it was obligated to pay, and knew or believed that de- 
fendant would cancel the contract if demand for the annual minimum 
were made? Silence alone could not estop plaintiff, unless he was 
legally or in good conscience bound to speak. 

[4] Granting that the Golden Rule would require that plaintiff save 
défendant from the conséquences of its own carelessness or forgetful- 
ness, by advising it of its liability under the contract (which défendant 
was legally bound to know), although such advice would hâve subject- 
ed plaintiff to a loss possibly as great as that from which défendant 
would thereby be saved, we are cited to no authority, nor hâve we 
found any, imposing a légal obligation to do so in a case such as 
hère presented, especially when there is taken into account the pos- 
sibility always existing from year to year that défendant might obtain 
orders enough to make its proportion of the savings equal or exceed 
the annual minimum. In our opinion plaintiff's mère silence, under 
the circumstances stated, did not create an estoppel. Slaughter's 
Adm'r v. Gerson, 13 Wall. 379, 20 L. Ed. 627; Brant v. Virginia Coal 
& Iron Co., 93 U. S. 326, 337, 23 L. Ed. 927; Sheffield Car Co. v. Hy- 
draulic Co., 171 Mich. 423, 137 N. W. 305, Ann. Cas. 1914B, 984; 
Bright V. Allan, 203 Pa. 386, 394, 53 Atl. 248; Et. Scott v. Eads 
Brokerage Co. (C. C. A. 8) 117 Fed. 51, 54 C. C. A. 437.^ 

1 In the Slaughter Case, 13 Wall. 385, 20 L. Ed. 627, Justice Field said : 
"The iiegleet of the purchaser to avait liimsolf, in ail such cases, of t\w 
means of information, whether attrlbutable to his indolence or credulit,y, take.s 
from him ail just claim for relief." 

In the Brant Case, 93 U. S. 337, 23 L. Ed. 927, the .sarae Justice said : "Where 
the condition of the title is known to both parties, or botli liave the same 
means of ascertaining the truth, tliere can be no estoppel." 

In Bright V. Allan, 203 Pa. 399, 53 Atl. 252, the court said, quoting from a 
257 F.— 62 
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[5] 5. As the case must be tried again, more must be said on the 
subject of limitation. The time when the balance required to make up 
the annual minimum is payable not beîng expressly stated in the 
contract, the law implies an obligation to pay within a reasonable 
time after it is earned (Palmer v. Palmer, 36 Mich. 487, 24 Am. Rep. 
605), or, as applied to this spécifie case, within a reasonable time after 
defendant's monthly reports showed that the aggregate of solder-sav- 
mgs payments were less than the annual minimum, The question of 
reasonable time would be one of fact or of law, according as upon 
the record reasonable minds could or could not reach difïering con- 
clusions. International Co. v. Stadler (C. C. A. 6) 212 Fed. 378, 382, 
129 C. C. A. 54; Marmet Co. v. Peoples Co. (C. C. A. 6) 226 Fed. 646, 
141 C. C. A. 402. The limitation laws of Michigan control. Under 
the fourth subdivision of section 14135 of Howell's Mich. Statutes (2d 
Ed.), actions of assumpsit founded on contract, express or implied, 
must bé commenced within six years after tlie cause of action ac- 
crues ; and this without regard to the time when actual damage accrues. 
Aachen & Munich Fire Ins. Co. v. Morton (C. C. A. 6) 156 Fed. 654, 
657, 84 C. C. A. 366, 15 L. R. A. (N. S.) 156, 13 Ann. Cas. 692. The 
case is not within section 14139 of the Michigan Statutes, which 
makes the balance due upon a mutual and open account current ac- 
crue at the time of the last item of the account. There was hère no 
mutual and open account current. Kimball v. Kimball, 16 Mich. 211 ; 
White V. Campbell, 25 Mich. 463; Mandigo v. Mandigo, 26 Mich. 
349. Défendant supposed the account closed monthly, plaintifï per- 
mitted it to be so treated, Payments were not made upon an open 
account as such, so as thereby to prevent the running of the statute. 
Each unpaid remnant of annual minimum was thus practically a sep- 
arate installment under the contract, and could be sued for separately 
as soon as payable and without waiting for complète termination of 
the contract relations by the return of the last machine. From the 
time that each such remnant was subject to suit the statute began 
to run. Had the rental been for use of real estate, the action would 

prior décision o£ the same court : '"If, therefore, the truth be known to both 
parties, or if they hâve equal means of knowleUge, there can be no estoppel." 
ïhe preeeding cases Involved questions of title or boundary of real estate. 
The principle, however, seems equally applicable to the Instant case. 

In the Eads Case, 117 Fed. 56, 54 C. C. A. 442, Judge Sanborn said : "A mis- 
representation by one party of a fact of which the other is aetually and per- 
misslvely ignorant is a sine qua non of an équitable estoppel." (Itallcs ours.) 
Pétition for certiorarl denied by Suprême Court, 187 U. S. 647, 23 Sup. Ct. 846, 
47 L. Ed. 348. 

In Sheffleld Co. v. HydrauUc Co., 171 Mich. 450, 137 K. W. 315, Ann. Cas. 
1914B, 984, the court quoted wlth approval the rule as stated in 11 Am. & Eng. 
Enc. of Law (2d Ed.) at page 434 : "It may be stated as a gênerai rule that it 
is essential to the application of the principle of équitable estoppel that the 
party claiming to hâve been Influenced by the conduct or déclarations of an- 
other, to his Injury, was himself not only destitute of knowledge of the state 
of the facts, but was also destitute of any convenient and avallable means of 
acqulriug such knowledge, and that, where the facts are known to both par- 
ties, or both hâve the same means of ascertainlng the truth, there can be no 
estoppel." 
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have been barred after six years under subdivision 3 of section 14135. 
Stewart v. Sprague, 71 Mich. 50, 60, 38 N. W. 673, 676. Whether or 
not that subdivision applies to rentals of the class hère in suit (its 
language is "ail actions for arrears of rent"), the principle of the dé- 
cision is applicable, having in mind the language of subdivision 4 of 
the section "ail actions of assumpsit * * * founded upon any 
contract * * * express or implied." If preliminary demand were 
necessary to the right to sue, the demand would be barred by the fail- 
ure to make it within six years, and the right of action would be ex- 
tinguished by the delay. Palmer v. Palmer, supra, 36 Mich. at pages 
493, 494, 24 Am. Rep. 605; Sullivan v. Ellis (C. C. A. 8) 219 Fed. 
694, 697, 135 C. C. A. 366. In this view, limitation could, at the most 
run only as against the years 1906, 1907, and 1908. 

[6] 6. It is to be further noted that one. machine was returned to 
plaintifï on June 30, 1909, another on August 17, 1909, and the last two 
January 28, 1913. As we construe the contract, taking ail its provisions 
into account, the minimum royalty for each returned machine was not 
earned for the full year in which return was made (as demanded by 
plaintiff), but only for such portion of the year as it was kept by de- 
fendant. 

The judgment of the District Court is reversed, with directions to 
award a new trial. 
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BDWAKDS V. DAYTON MFG. 00. 

(Circiiîl Court of Appeals, Sixth Circuit. December 5, 1918.) 

No. 3044. 

1. Patents ®=»2G(2) — Invention — Combination — New Eesults. 

Invention may exist, even though every élément is old, provided the 
combination eitlier produces a new resuit or cffiects an old resuit in a 
new and materially better way. 

2. Patents <S=>26(1) — Lack of Invention — Eléments of Prior Abt. 

Ail éléments of the prior art hâve a bearing on the question of in- 
vention, and it is unuecessary to a flnding of lack of invention that every 
élément be found in one enibodiment. 

3. Patents ©=5328 — Lack of Invention — Combination of Eléments in Priob 

Akt. 

The Edwards patent, No. 890,626, for an improvement in window holding 
and fastening devices, held void for lack of invention, coiisistiug raerely 
in a combination of the désirable éléments of différent devices in the 
same art. 

Appeal from the District Court of the United States for the South- 
ern District of Ohio ; Howard C. Holhster, Judge. 

Suit for infringement of patents by Oh ver M. Edwards against the 
Dayton Manufacturing Company. From a decree for défendant, 
plaintiff appeals. Afifirmed. 

Arthur E. Parsons, of Syracuse, N. Y., for appellant. 
H. A. Toulmin, of Dayton, Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge.. Suit for infringement of United States 
patent No. 890,626 to Edwards, June 16, 1908, for improvement in 
window holding and fastening devices. The District Court held the 
patent void for anticipation. 

The device of the patent is sufficiently shown by Figs. 1, 2, and 3 

of the patent drawings hère repro- 
duced, in which A is the window 
franie, B the sash adapted to move 
^rrf T"^^ ^P '^^'^ down in guides a in the 
frame, which is provided with stops 
b. The two lower fastening de- 
vices, D and D', bave each a wedge- 
headed boit d, actuated by a spring 
.î, which normally pushes the boit 
outwardly into contact with a bevel- 
faced attachment to the frame stop 
b, whereby the sash is normally 
pressed toward the exterior of the 
window. The upper fastenings, DU 
and D3, consist each of a ilat, bent 
spring, having one end fastened to 
the frame stop b, the free end bear- 
ing against the inside of the sash, 
and so tending to force the latter 

(gssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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toward the exterior of the window. The exterior pressure of the four 
devices naturally tightens the window sash in its frame, so tending to 
prevent rattling and to exclude dust and cold. 

The lower fastenings, D and D' , are provided each with a finger- 
actuated lever, by which the wedge-headed boit d may be withdrawn 
from contact with the bevel-faced stop attachment h ; the window thus 
being readily raised by lifting through the finger pièces alone or by 
the contributing action of the counterbalance Z and its belt Z' , which, 
however, are no necessary part of the invention. The beveled at- 
tachment to the frame stop is itself provided with a phn^ality of stops, 
enabling the holding of the window at différent heights. The release 
of the bolts d through the use of the finger levers enables the lowering 
of the sash by gravity, except as limited by the frictional action of 
the leaf springs, D2 and D3. The spécification shows varions modi- 
fications of the devices represented by the figures we hâve reproduced, 
but they involve nothing calling for spécial mention. 

The ciaims in suit are Nos. 1, 15, 21, 22, 23, 24 and 26. We copy 
in the margin the twenty-sixth claim, which is the broadest and the 
fifteenth claim which is the niost spécifie. ^ 

The claimed invention, to say the least, rests upon a very narrow 
foundation. There was nothing novel in either the upper or lower fas- 
tening devices themselves, nor in their mère adoption for the pur- 
poses to which the patent applied them, viz. to support the sash at 
any desired élévation so tightly as to prevent rattling and to exclude 
dust and drafts of air, and at the same time permit the ready release 
of the holding attachment sufficientty for the opening and closing move- 
ment. Indeed, plaintiff's counsel frankly concèdes that there would 
be no invention in adopting either the two lower holding devices alone 
or the two upper holding devices by themselves. 

It is contended, however, that there is invention in the use of the 
four holding devices shown, whereby the four points of pressure con- 
tribute together to force the sash outwardly, thus preventing rattling 
and the entrance of dust and air — in connection with the means for 
raising the window. 

Counsel more explicitly limits the claim of invention (by adoption 
of the description of plaintiff's expert) to— 

1 "26. In a window the combination, substantially as set forth, of a guklo- 
way, a sash adapted to move therein, and a séries of spring actuated in- 
dividual liolding devices, n portion of which séries is provided with means to 
partial^' release the sash and another portion of sueh séries is unprovided 
with such means and is adapted to bear a.i»ainst the sash in its niovement to 
open and close the window and partially hold it in its guldeway." 

"15. In a window the combination, substantially as set forth, of a guide- 
way, a sash adapted to move in the guideway, individual holding devices 
adapted to benr against the sash at différent points, a portion of which bear 
with substantially equal force in either direction of movement of the sash, 
one point of bearing for each device, a plurallty of which devices are pro- 
vided with movable parts yieldingly bearing against the sash, each of which 
is actuable, actuating means for such parts, and coacting portions for the 
holding devices, a portion being arranged substantially in the direction the 
sash moves with whicli the bearing surfaces of the holding devices may frlc- 
tionally bear and hold the sash in the guideway." 
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"a plurality of sash-holdlng devices ludependent of each other, and each 
pressing the sasli outwardly against a glven point of tlie outer stop of tlie 
guideway, a portion of thèse devices — ttiose at the lower left-liand and rlght- 
hand sldes of tlie sash — belng releasable and having means whereby they are 
released in the movement for raising the sash to open the Windows, and 
whereby movement is given to the sash. The remainder of thèse devices, those 
at the upper corners of tlie cash, being non-relea sable, whereby the sash is 
more or less supported and controUed in its opening and closing movements." 

This is apparently intended to include a combination of the two non- 
releasable devices above, and at least one below. 

Référence to the prior att shows that each élément of the device of 
the patent was old in the window sash holding art, long before the Ed- 
wards patent was applied for. In 1880 (antedating Edwards by 23 
years), Brittain, by British patent No. 3531, disclosed a car or door 
window, opened by lowering and vertically shiftable by means of a 
strap attached to a lever on the lower edge of the window, whose sash, 
for the purpose of preventing rattling of the window, carried at each of 
its two upper corners wedge-headed bolts, actuated by coil springs, 
normally pushing the boit heads against a bevel-faced stile in the door 
frame. The sash also carries near each of its two lower corners non- 
releasable, rearwardly pressing leaf springs. The patent also de- 
scribes a construction of the wedge-headed bolts whereby, through the 
use of sufficiently strong coil springs, the sash can be held in any po- 
sition to which it may be brought, and the bolts released through 
handles on the inner ends of their stems. It is clear that the engage- 
ment of the bolt-heads of the upper fastenings with the bevel-faced 
stiles causes a wedging action, and thereby a tendency to force the boit 
heads themselves and thus indirectly the window, rearwardly and at 
rjght angles to its plane. The spécification does not in terms state, and 
the drawings (which are not shown to be made to scale) do not ail 
show, the window sash when closed as actually overlapping the rec- 
tangular frame stiles, and unless that were so, the device would not ap- 
preciably exclude dust and air, and the leaf springs would not exert 
pressure when the window is closed, or nearly so. 

One of the drawings, however, indicates an actual overlapping of 
the sash, and the natural inference would be, f rom the spécification and 
drawings taken together, that such overlapping was intended, and that 
the leaf springs were intended to be operative when the window is en- 
tirely closed as well as when open or partly open. But, were the Brit- 
tain patent to be rejected as an anticipation, for lack of clearness in 
the respects mentioned, it is still an important référence, as disclosing, 
in the same art, a structure evidently designed by the inventor for 
four point corner pressure, to be accomplished by devices of the same 
type as those of the patent in suit; and no one would claim that it 
would be invention merely to reverse Brittain's arrangement of hold- 
ing devices by putting his releasable wedge-shaped bolts below and his 
nonreleasable leaf springs above, to meet the problem of a window 
opened by raising instead of by lowering. The existence of a four 
point rearward pressure when the window is partly open has at least 
an important bearing on the question of invention in employing such 
pressure at ail times. 
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Kane, however, in 1892, by United States patent No. 473,757, had 
disclosed an invention for keeping the window tight (when either clos- 
ed or open) and preventing it from rattling, and at the same time per- 
mitting ready release of the sash, when désirable to raise or lower it, 
by the use of attachments, one on the inner face of each of the four 
corners of the sash, whereby a beveled bar is pressed against a beveled 
guideway in the frame, thereby through a wedging action forcing the 
sash against the outer stops. The release of the two lower fastenings 
automatically released the upper fastenings also. Hère we hâve the 
direct exterior pressure of the sash itself against its outer stops, with 
the natural efïect of excluding dust and drafts of air, as well as pre- 
venting rattling. 

Again, Waddington, in 1893, by British patent No. 15,003, showed a 
device for the stated purpose of holding either sash of a window (in- 
cluding railway carriage Windows) in desired position (partly raised 
or partly lowered), consisting of leaf springs, one at each corner of the 
sash; one end of the spring being attaclied to the sash- face, the free 
end (with or without antifriction roller thereon) bearing against the 
window frame and pressing the sash, in a direction at right angles with 
the face of the window, into close engagement with the frame. While 
the spécification does not expressly state against which stop the sash 
is pressed, the drawings seem to indicate pressure against the outer 
stop. The natural and direct effect of the Waddington device was 
to prevent rattling and to exclude dust and air. 

Still further, Howe, in 1891 (United States patent No. 448,882), 
showed a device for supporting a sash (including that of a car window) 
at any desired élévation, and so tightening it in the frame as to make 
it "firm and to exclude dust," and at the same time permit its ready 
release, by the use of a single finger-operated bevel-headed plunger, 
forced by coil springs against the beveled face of a vertical rack bar 
with stops thereon, so as, by a wedging action, "to force the sash out- 
wardly against the rabbet of the window frame and thereby render the 
sash tight against such rabbet." If it excluded dust, it would, of 
course, exclude drafts of air. 

[1,2] Other more or less pertinent références to the prior art might 
be made ; but those cited, even disregarding Brittain (who, plaintiff's 
expert says, discloses "the closest approach to the structure and organi- 
zation found in the patent in suit"), are sufficient to show that, while 
no one référence contains ail éléments of the claims in suit, yet every 
élément, according to plaintifif's counsel's interprétation of them already 
given, is specifically disclosed in substantially the same relation and for 
substantially the same purpose for which they are employed in the 
patent before us. While invention may exist, even though every élé- 
ment is old, provided the combination either produces a new resuit or 
efïects an old resuit in a new and materially better way (Loom Co. v. 
Higgins, 105 U. S. 580, 591, 26 L. Ed. 1177; Ferro Concrète Constr. 
Co. v. Concrète Steel Co. [C. C. A. 6] 206 Fed. 666, 669, 124 C. C. A. 
466), yet ail éléments of the prior art hâve a bearing upon the question 
of invention, and it is unnecessary to a finding of lack of invention that 
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every élément be found in one embodiment (Keene v. New Idea 
Spreader Co. [C. C. A. 6] 231 Fed. 701, 708,145 C. C. A. 507). 

[3] Upon careful considération of the prior art, and giving due 
weight to the well-established utility of plaintiff's device and its high- 
ly favorable commercial réception, we are unable to find in it room 
for invention. The most which, to our minds, can be said is tliat the 
inventer bas, in the exercise of a high degree of meclianical skill, se- 
lected and put together the most désirable parts of différent devices in 
the same art, making a new structure, doubtless better than any which 
preceded it, but in which each part opérâtes in substantially the same 
way as it did in the old and effects substantially the same resuit. This 
is not invention. Overweight Counter-Balance Co. v. Vogt Mach. Go. 
(C. C. A. 6) 102 Fed. 957, 43 C. C. A. 80; Railroad Supply Co. v. 
Elyria Iron Co., 244 U. S 285, 37 Sup. Ct. 502, 61 L. Ed. 1136; 
Huebner-Toledo Breweries Co. v. Matthews Gravity Carrier Co., 253 
Fed. 435, C. C. A. (decided by this court October 8, 1918). 

The decree of the District Court is accordingly affirmed. 



THE BOILDIEU. 
(District Court, S. D. Florlda. June 6, 1919.) 

SaLVAGE <©=348 — RiGIlT TO COMPEP^SATION — BeNEFICIAL RESULT OF SERVICE. 

Services rendered by a motorboat to a stranded steaiiier, by carryitig 
and placing an anclior astern, held not entitled to compensation as sal- 
vage services ; it appearing from tlie weiglit of évidence tliat tUe anclior 
did not hold and bad no effect, the steamer being afterward salved by a 
wrecking tug. 

In Admiralty. Suit by Charles N. Moller against the French bark 
Boildieu. Decree for respondent. 

H. H. Taylor, of Key West, Fia., for libelant. 
Patterson & Harris, of Key West, Fia., for claimant. 

CAFL, District Judge. The facts appear from the évidence as 
foUows: On the evening of March 30, 1919, the French bark Boil- 
dieu grounded on a shoal about five miles off Long Key. On the 
morning of March 31, the libelant, the owner of the motorboat Cos- 
sier, of the length of 45 feet, beam 14 feet, equipped with a 40 horse 
power gasoline engine, took out a fishing party from Dong Key. The 
Boildieu was of three thousand tons burden, loaded with a gênerai 
cargo, bound from New York to Nantes, France. About 9 :30 a, m., 
the libelant ran alongside of the bark and offered himself and boat 
to assist in floating the bark, which offer, after some demur, was 
accepted, and a small anchor weighing 700 pounds was lowered to 
the stern of the Cossier, with some wire cable, and run out some 300 
or 400 feet astern of the bark, and dropped in 21 feet of water. Ail 
labor, except actual running of the Cossier, was performed by mem- 

(g=For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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bers of the crew of the Boildieu. The cable attachée! to this small 
anchor was carried Ihrough the stern chock to the capstan. Upon 
a strain being put on this cable, the anchor came home, whereupon 
a 1,400-pound anchor was run out under the same conditions as was 
the 700-pound anchor. The libelant claims that this last anchor held 
when a strain was put on it, but that the tide had fallen, and therefore 
the ship was not moved. Thereupon some conversation took place 
between the captain of the bark and the libelant as to paying for the 
services, and the captain then refused any furthcr assistance from 
libelant, and libelant, at about 1 :30 p. m., proceeded to take bis party 
fishing. 

The question to be dccided in this case seems to me to be whether 
the services of libelant were instrumental in saving the ship and cargo. 
If they were, then salvage should be awarded under the facts of 
this case in the light of the law governing salvage awards. If such 
services did not contribute toward saving the ship and cargo, then, 
as I understand the law, no award should be made. 

The contention of libelant is that the 1,400-pound anchor held, and 
thus prevented the ship from being driven by wind and sea higher up 
on the reef. The contention of the claimant is that the second anchor 
run did not hold, but when strain was put upon the cable came home, 
and exercised no influence upon the ship whatever. This contention 
of claimant is supported by the testimony of the ofificers of the wreck- 
ing tug, which came to the assistance of the bark, arriving about 5 
p. m., of the 31st. Thèse officers are disinterested witnesses, having 
no reason to belittle the efforts of libelant. 

Leaving out of view the testimony of the captain and other mem- 
bers of the crew, who might be said to be interested in the resuit of 
their testimony, and relying only upon that of the officers of the wreck- 
ing tug, I am constrained to find that the efforts of the libelant and 
his boat in no way contributed to the floating of ;he bark, and there- 
fore there is no basis upon which salvage can be awarded in this case. 

A decree will be entered, dismissing the libel, at the costs of the 
libelant. 
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In re HLMÎHES. 

(District Court, E. D. New York. May 7, 1S)19.) 

1. Attoeney and Client <S=>175 — Atïoekey's Lie>' — Lien on Costs. 

Tliough attorneys for défendants were not sucli until after tlie Appcllate 
Division of New Yorlc had rendered judgment for costs for défendants, 
liaving been retained to represent défendants in tlie appeal talcen by 
plaiiitiffs to tlie New York Court of Appeals, since the attorneys were pro- 
tecting the judgment for eosts awarded by the Appellate Division, their 
lien extended to such eosts, whlle they clearly had à lien on the cosm 
awarded by the Court of Appeals. 

2. Attoeney and Client ®=>191 — Attobney's Lien — Supekioeity to Righï 

or Seï-Off. 

The liens of defendant's attorney on judgments of the Appellate Divi- 
sion of New York and the Court of Appeals in favor of défendant for 
costs were superior to the rlght claimed by plaintiflls to set ofC a judg- 
ment held by thelr flrm agalnst défendant. 

In Bankruptcy. In the matter of Elizabeth L,. Hughes, bankrupt. 
The firm of Louis M. Doctor opposed the discharge of bankrupt. 
On motion for order staying the bankrupt and her attorneys, during 
pendency of an appeal, from issuing exécution and costs against the 
objecting firm. Motion denied. 

Mark G. Holstein, of New York City, for the motion. 
Lee & Wadsworth, of New York City, opposed. 

GARVIN, District Judge. The firm of Louis M. Doctor objected 
to the discharge of the bankrupt above named. The discharge was 
granted, and an appeal has been taken, or is about to be taken, to the 
Circuit Court of Appeals for the Second Circuit. 

The said firm has made a motion for an order staying the bankrupt 
and her attorney, during the pendency of her appeal, from issuing exé- 
cution for costs against the firm of Louis M. Doctor. Thèse costs 
were awarded against the plaintiffs (composing said iirm of Louis M. 
Doctor) in an action in which the bankrupt was named as one of the 
défendants, which was finally determined in favor of the défendants 
by the New York Court of Appeals in January, 1919. By the order 
of said court a judgment for costs against the said firm, amounting 
to $167.98, was entered, and thereby a judgment for costs in the said 
action in the Appellate Division, First Department, in favor of the de- 
fendants against the plaintiffs, for $264.60, was affirmed, and there- 
upon became due and payable. 

The firm of Lee & Wadsworth, attorneys for the bankrupt herein, 
are also the attorneys for the défendants in said action, and claim an 
attorney's lien awarded to said défendants therein. 

[1] Although the attorneys for the défendants were not their at- 
torneys until after the détermination of the Appellate Division, hav- 
ing been retained to represent the défendants in the appeal taken by 
the plaintiffs to the Court of Appeals, nevertheless it appears that, in- 
asmuch as the attorneys were protecting the judgment for costs award- 
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ed by the Appellate Division, their lien extends to thèse costs. Matter 
of Jones, 76 Mise. Rep. 331, 136 N. Y. Supp. 819. Défendants' at- 
torneys clearly hâve a lien upon the costs awarded by the Court of 
Appeals. 

[2] Both of thèse liens are superior to the right claimed by the 
firm of Louis M. Doctor to set off a judgment held by it against the 
bankrupt and her husband. Webb v. Parker, 130 App. Div. 92, 114 
N. Y. Supp. 489, and authorities therein cited. 

The motion is denied. 
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ACKERMAN v. TJNITED STATES. (Circuit Court of Appeals, Second Cir- 
cuit. April 16, 1919.) No. 194. In Errer to the District Court of tlie United 
States for tlie Eastern District of New Yorlj. Criminal prosecution hy the Unit- 
ed States against Jacob Aclterman for illégal sale of liquor to a soldier. Judg- 
ment of conviction, and défendant Ijrings error. Affirmed. R. F. Adams. of 
Long Island City, N. Y., for plaintilî in erroi-. Molville J. France, U. S. Atty., 
of New York City. Before WAKD, nOGERS, and IIOUGH, Circuit Judges. 

PER CUKIAM. Judgment affiraied. 



ARKADELPHIA MILLTNG CO. v. ST. UOUTS SOUTHWFSTERN RY. CO. 
ut al. (Circuit Court of Appeals, Eighth Circuit. March 2'>, 1919.) No. 4857. 
Appeal from the District Court of the United States for the Easteru District 
of Arkansas. W. E. Hemingway, G. B. Ro.se, D. H. Cantrell, and J. F. Lough- 
borough, ail of Little Rc-k, Ark., and V. M. Miles, of Ft. Smith, Ark., for ap- 
pellant. J. M. Moore and George A. McConnell, both of Little Rock, Ark., for 
appellees. 

PER CURIAM. Appeal dismissed per stipulation of parties; costs in this 
court to be equally divided. 



BERBCT^IS V. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
January 27, 1919.) No. 5310. In Error to the District Court of the United 
States for the District of Nebraska. William Simeral, of Omaha, Neb., for 
plaintiff in error. T. S. Allen, U. S. Atty., of Lincoln, Neb., and F. A. Peter- 
son, Asst. U. S. Atty., of Omaha, Neb. 

PER CURIAM. Cause docketed, and writ of error dismissed, wlthout 
costs to either party in this court, for want of prosecution, on motion of de- 
fendant in error. 



BOATMEN'S BANK v. LAWS et al. (Circuit Court of Appeals, Eighth Clr- 
OTit. March 19, 1919.) No. .5214. Appeal from the District Court of the United 
States for the Eastern District of Missouri. Sears Lehuiann, of St. Louis, 
Mo., for appcUant. Grant & Grant, of St. Louis, Mo., for appellees. 

PER CURIAM. Appeal dismissed, with costs, on the ground that the ques- 
tions involved bave been decided in No. 197, original, 257 P'ed. 299, pétition to 
revi.se between the same parties. 
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COCHKAX et al. v. BECKER. (Circuit Court of Appenls, Eiglitli Circuit. 
January 20, 1919.) No. 5231. In Errer to the District Court of tlie United 
States for the Eastern District of Missouri. Berfram B. Beslioar, of Denver, 
Colo., for piaintlffs in error. Oliver J. Miller, of St. Eouis, Mo., for défendant 
in error. 

PER CURIAM. Writ of error dismissed, witli costs, on motion of défendant 
in error. See, also, 257 Fed. 98S, G. C. A. — . 



COOHRAN et al. v. BECKER. (Circuit Court of Appenls, Elghth Circuit. 
January 20, 1919.) No. 5247. Appeal from tlie District Court of the L'nited 
States for the Eastern District of Missouri. Bertram B. Beshoar, of Denver, 
Colo., for appellants. Oliver J. Miller, of St. Louis, aïo., for appellee. 

PER CURIAM. Appeal dismissed, witli costs, ou motion of appellee. See, 
also, 257 Fed. 088, C. C. A. . 



CORNELL V. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
December 2, 1918.) No. 5093. In Error to the District Court of the United 
States for the Eastern District of Missouri. Charles P. Krone and Clore 
Warne, both of St. Louis, Mo., for plaintiff in error. Arthur L. Oliver, U. S. 
Atty., of St. Louis, Mo., Charles P. Williams, Sp. Asst. Atty. (Jen., and Vance J. 
Higgs, Asat. U. S. Atty., of St. Louis, Mo. 

PER CURIAM. Writ of error dismissed, without costs to either party, in 
tliis court, on motion of counsel for défendant in error, for failure to file 
briefs. 



HASTY et al. v. ST. LOUIS SOUTHWESTERN RY. CO. et al. (Circuit 
Court of Appeals, Elghth Circuit. March 25, 1919.) No. 4858. Appeal froui 
the District Court of the United States for the Eastern District of Arkansas. 
W. E. Hemingway, G. B. Rose, D. H. Cantrell, and J. F. Loughborough, ail of 
Little Rock, Ark., and V. M. Miles, of Ft. Smith, Ark., for appellants. J. M. 
Moore and George A. McConnell, both of Ijttle Rock, Ark., for appellees. 

PER CURIAM. Appeal dismissed, per stipulation of parties ; costs in this 
court to be equally divlded. 



HUTCHISON V. HOUSTON et al. (Circuit Court of Appeals, Eighth Circuit. 
January 27, 1919.) No. 5371. Appeal from the District Court of the United 
States for the District of Kansas. J. G. Hutchison, of Kansas City, Mo., for 
appellant. J. Harvey Frlth and Gilbert II. Frith, both of Emporia, Kan., and 
A. L. Berger, of Kansas City, Kan., for appellee Houston. 

PER CURIAM. Cause docketed, and appeal dismissed, with costs, on 
motion of appellee Houston, pursuaut to rule 16 (188 Fed. xi, 109 C. C. A. xi). 



KUNTZ V. UNITED STATES. (Circuit Court of Appeals, Elghth Circuit. 
December 2, 1918.) No. 5,329. In Error to the District Court of the United 
States for the District of North Dakota. Edward S. Allen, of Bismarck, N. 
D., for plaintiff in error. Melvin A. Hildreth, U. S. Atty., of Fargo, N. D. 

PER CURIAM. Cause docketed, and writ of error dismissed, on motion of 
défendant in error under rule 10 (188 Fed. xi, 109 C. O. A. xi) without costs to 
either party in this court. 
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LARSON V. DICKIXSON. (Circuit Court of Appeals, Eightli Circuit. Jan- 
uary 21, 1919.) No. 5261. In Error to tlie District Court of tlie United States 
for tlie Soutliern District of lowa. Jefferis & Tunison, of Oinalia, Neb., for 
plaintiff in error. Sargent & Gamble, of Des Moines, lovva, for défendant in 
error. 

PEU CTJKIAM. Writ of error dismissed, witli costs, on motion of défend- 
ant in error. 



LONG V. UNITED STATES. (Circuit Coint of Appeals, Eiglith Circuit. 
December 2, 1918.) No. 5'Î28. In Error to tlie District Court of tlie United 
States for the District of North Dalfota. Edward S. Allen, of Bismarck, N. D., 
for plaintiff in error. Jlclvin A. Ilildretli, U. S. Atty., of Fargo, N. D. 

PER CURIAM. Cause doeketed, and writ of error dismissed, on motion of 
défendant in error under rule 10 (188 Fed. xi, 109 C. C. A. xi) witliout costs to 
either party in tbis court. 



LOWRY V. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
December 2, 1918.) No. 4920. In l^rror to tlie District Court of the United 
States for tbe Western District of Oklalionia. E. E. Grinstead, of Hominy, 
0kl., for plaintiff in error. John A. Fain, U. S. Atty., of Lawton, Olvl. 

PER CURIAM. Judgment of District Court reversed, without costs to either 
party in thls court, and cause remanded, with directions to sustain demurrer 
to indlctment, on confession of error by counsel for défendant in error. 



McCRAY V. WEST Hl^LENA CONSOLIDATED CO. (Circuit Court of 
Appeals, Eighth Circuit. Jlarch 12, 1019.) No. 5211. In Error to the District 
Court of the United States for the Eastern District of .-ïrkansas. C. P. Harn- 
well, of Little Rock, Ark., for plaintiff in error. Beveiis & Mundt, of Helena, 
Ark., and Rose, Hemingway, Cantrell, Loughborough & Miles, of Little Rock, 
Ark., for défendant in error. 

PER CURIAM. Writ of error dismissed, with costs, in accordance with 
opinion of this court flled in case No. 520.^>, West Ilelena Consolidated Com- 
pany V. Lora McCray, 256 Fed. 753, C. C. A. . 



MEIER V. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
April 10, 1919.) No. 5176. In Error to the District Court of the United States 
for the Northern District of lowa. Redmond & Stowart, of Cedar Rapids, 
lowa. for plaintiff in error. Frank A. O'Connor, U. S. Atty., of Dubuque, lowa, 
and Seth Thomas, Asst. U. S. Atty., of Ft. Dodge, lowa. 

PER CURIAM. Writ of error dismissed, without costs to either party in 
Ihis court, per stipulation of parties. 



PANTHER V. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
December 2, 1918.) No. 4921. In Error to tbe District Court of the United 
States for the Western District of Oklaboma. Charles A. Holden and Charles 
B. Peters, both of Pawbuska, Okl., for plaintiff in error. John A. Fain, U. S. 
Atty., of Lawton, Okl. 

PER CURIAM. Judgment of District Court reversed, without costs to either 
party in this court, and cause remanded, with directions to sustain demuri'er 
to indlctment, on confession of error by counsel for défendant in error. 
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PARKER V. RICHARD. (Circuit Court of Appeals, EigMh Circuit. May 
27, 1918.) No. 5147. Appeal from the District Court of tlie United States 
for the Eastern District of Oltlalioma. See, also, 245 Fed. 330, 157 O. C. A. 
522. Decree reversée 249 U. S. 235, 39 Sup. Ct. 442, 63 L. Ed. — . W. P. 
McGlnnis, U. S. Atty., and Alvin F. Molony, Sp. Asst. U. S. Atty., botti of 
Muskogee, Olîl., for appellant. J. B. Lucas and Britton H. Tabor, botli of 
Ctiecotali, OIjI., for appellee. 

PER OURIAM. Appeal dismissed, witliout costs to eitlier party in tliis 
court. 



ROPER y. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
December 17, 1918.) No. 5340. In Error to the District Court of the United 
States for the Eastern District of Oklahoma. Denton & I>ee, of Muskogee, 
0kl., for plaintiff in error. W. P. McGinnis, U. S. Atty., and C. W. Miller, 
Sp. Asst. U. S. Atty., both of Muskogee, 0kl. 

PER CURIAM. Cause docketed, and writ of error dismissed, on motion 
of défendant in error, under rule 16 (188 Fed. xi, 109 C. O. A. xi) without costs 
to elther party in this court. 



ST. LOUIS SOUTHWESTERN RY. CO. et al. v. SOUTHERN COTTON 
CIL CO. (Circuit Court of Appeals, Eighth Circuit. March 25, 1919.) No. 
4856. Appeal from the District Court of tlie United States for the Eastern 
District of Arkansas. J. M. Moore, of Little Rock, Ark., for appellants. W. 
E. Hemingway, G. B. Rose, D. H. Cantrell, and J. F. Loughborough, ail of 
Little Rock, Ark., and V. M. Miles, of Ft. Smith, Ark., for appellee. 

PER CURIAM. Appeal dismissed per stipulation of parties ; costs in this 
court to be equally divided. 



ST. LOUIS SOUTHWESTERN RT. CO. OF TEXAS v. CONSOLIDATED 
FUEL CO. (Circuit Court of Appeals, Eighth Circuit. December 2, 1918.) 
No. 5327. Appeal from the District Court of the United States for the Eastern 
District of Oklahoma. E. B. Perkins, of Dallas, Tex., Daniel Upthegrove, of 
St. Louis, Mo., W. B. Hamilton, of Dallas, Tex., and Clifford L. Jackson, of 
Muskogee, Okl., for appellant. Jones & Foster, of Muskogee, Okl., for appellee. 

PER CURTAM. Cause docketed, and appeal dismissed, with costs, on motion 
of appellee, under rule 16 (188 Fed. xi, 109 C. C. A. xi). 



SHANNON V. CARBON COAL CO. et al. (Circuit Court of Appeals, Eighth 
Circuit. January 15, 1919.) No. 5112. Appeal from the District Court of the 
United States for the Eastern District of Oklahoma. W. P. McGinnis, U. S. 
Atty., J. C. Wilhoit, Sp. Asst. U. S. Atty., and C. W. Miller, Asst. U. S. Atty., 
ail of Muskogee, Okl., for appellant. Fuller & Porter and Gordon & Mclnnis, 
ail of McAlester, Okl., for appellees. 

PEE CURIAM, Appeal dismissed with costs on motion of appellees. 



SLATER, Public Adm'r, v. THOMPSON et al. (Circuit Court of Appeals, 
Eighth Circuit January 13, 1919.) No. 5222. Appeal from the District Court 
of the United States for the E.istern District of Missouri. See, also, 255 Fed. 

768, C. C. A. . Wells H. Blodgrett, George B. Webster, Henry W. Blod- 

gett, and Walter N. Flsher, ail of St. Louis, Mo., for appellant. Taylor, Chas- 
noff & Willson, of St. Louis, Mo., for appellees. 

PER OURIAM. Appeal dismissed, on motion of appellees Théodore Ras- 
sieur, administrator d. b. n. c. t. a., et al. 



MEMORANDUM DECISIONa 991 

(267 F.) 

UNITED STATES v. KILrATRICK BROS. 00. (Circuit Court of Appeals, 
Eightli Circuit. January 3, 1919.) No. 5152. In Error to the District Court 
of the tJnited States for the District of Nebraslta. Thomas S. Allen, TJ. S. 
Atty., of Lincoln, Neb. Hazlett & Jack, of Béatrice, Neb., for défendant m 
error. 

l'ER CURIAM. Writ of error dismissed, without costs to either party in 
this court, on motion of counsel for plaintifE in error. 



UNITED ZINC & CIIEMICAD CO. v. VAN BRITT et al. (Circuit Court ot 
Appeals, Eifïhth Circuit. January 29, 1919.) No. 5239. In Error to the Dis- 
trict Court of the United States for the District of Kansas. Ashley & Gilbert, 
of Kansas City, Mo., for plaintifC in error. Fred Robertson, of Kansas City, 
Kan., and P. J. Oyler, of lola, Kan., for défendants in error. 

FER CURI.'VM. Writ of error dlsmissed, with costs, on motion of défend- 
ants in error. 



UTAH COPPER CO. v. KERN. (Circuit Court of Appeals, Eighth Circuit. 
January 9, 1919.) No. 5322. In Error to the District Court of the United 
States for the District of Utah. Van Cott, Rlter & Farnsworth, of Sait Lake 
City, Utah, for plaintiff in error. Thomas Marioneaux and Stott & Warner, 
ail of Sait I^ake City, Utah, for défendant in error. 

PER CURIAM. Writ of error dismissed, with costs, per stipulation of 
parties. 



WATERS V. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
January 17, 1919.) No. 5363. In Error to the District Court of the United 
States for the Western District of Oklahonia. William H. England, of Ponça 
City, Okl., for plaintiff in error. John A. ITain, U. S. Atty., of Lawton, 0kl. 

PER CURIAM. Cause docketed, and writ of error dismissed, without costs 
to either party in this court, on motion of défendant in error, under rule 16 
(188 Ped. xi, 109 0. C. A. xi). 
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